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EDITORS' INTRODUCTION 

This is the second issue of the Yearbook of New Zealand 
Jurisprudence. The Yearbook is an annual collection of papers 
presented at the Staff Seminar Series of the University of Waikato 
School of Law and published in conjunction with the Centre for New 
Zealand Jurisprudence. The School of Law was founded in 1991 to 
provide a professional legal education, develop a bicultural approach 
to legal education and to tech law in the cultural, social, economic 
and political contexts in which it is made and applied. The 
presentations at the seminar series are made by both visiting scholars 
and permanent academic staff. The aims of the Yearbook are to 
stimulate and contribute to the development of a unique New Zealand 
jurisprudence. 

The Yearbook is pleased to present in this issue an article from a 
seminar presentation by visiting scholar Patricia Monture-Angus 
"Standing Against Canadian Law" as a solution to the problems facing 
Aboriginal peoples, and other articles from permanent academic staff 
which focus on a diverse range of research areas including the value 
of the oral tradition in the New Zealand Court of Appeal, social 
citizenship, reflections on pluralism and the diminished responsibility 
defence. 

We thank the referees to whom articles were sent and the members of 
the editiorial committee for their assistance. Finally we thank you, 
the subscribers and readers of the Yearbook, for your support. We 
trust that you will find in this and subsequent issues much to stimulate 
and inform. 

David Gendall and Joan Forret 

Editors 

Yearbook of New Zealand Jurisprudence 



STANDING AGAINST CANADIAN LAW: 

Naming Omissions of Race, Culture and Gender1 

by 
Patricia Monture-Angus* 

I have grown very impatient with Canadian law as a solution to 
problems that Aboriginal Peoples, both as nations and as individuals, 
face in the Canadian mosaic. In order to understand my conclusions 
and concerns about Canadian law and the impact it has had on 
Aboriginal lives, there is a need to understand the way I situate myself 
against Canadian law as a Mohawk woman. First of all, there is no 
single "Indian" reality. This is a formidable myth. It is a myth that has 
been accepted by all "mainstream"2 disciplines who have an interest 
in studying "Indians". Professor Devon Mihesuah (Oklahoma 
Choctaw) articulates in her essay on American Indian women and 
history: 

There was and is no such thing as a monolithic, essential Indian 
woman. Nor has there ever been a unitary "world-view" among 
tribes, especially after contact and interaction with non-Indians, 
not even among members of the same group. Cultural ambiguity 
was and is common among Indians. Traditional Native women 
were as different from progressive tribeswomen as they were 
from white women, and often they still are. (1998: 37-38) 

This discussion is, therefore, only one comment on the ideas (or story) 
of one person, a Mohawk woman. 

My impatience is also grounded in the fact that, as a Mohawk woman, 
I do not accept Canadian law as the single, viable and legitimate way 
of resolving disputes. In fact, my understanding is that Canadian law 
operates to perpetuate disputes. Consider how many Aboriginal claims 

* 

2 

Patricia Monture Angus is a Mohawk woman who was born and raised in London, 
Ontario. She currently resides at the Thunderchild First Nation with her partner and 
five of their six children. Patricia holds degrees from the University of Western 
Ontario, Queen's University and Osgoode Hall Law School. She presently teaches 
in the Department of Native Studies at the University of Saskatchewan. 
I am grateful to the Legal Research Foundation of New Zealand whose visiting 
fellow program created the opportunity and space for me to again revise this paper. 
This paper was first published as a chapter from the book: Cormack, Elizabeth (ed) 
Locating Law: Race/Class/Gender Connections (Halifax: Fernland Publishing, 1999) 
The section of this paper that deals with resistance was also published as "Resisting 
the Boundaries of Academic Thought: Aboriginal Women, Justice and 
Decolonization" in 12(1) Native Studies Review. 
I hesitate to use the word "mainstream" as by doing so I cooperate in the 
marginalization of my own people. 
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- almost· all the decisions recently heard by the Supreme Court of 
Canada- are resolved by the courts by sending them back to trial for 
a second time. This list includes cases heralded as great victories, 
such as Sparrow and Delgamuukw. Further, and more importantly, 
Canadian law from my standpoint is not the only option. I come from 
a peoples and a tradition that had rules and processes about dispute 
resolution that I experience as legitimate and viable. These rules and 
processes of dispute resolution are not simple, romantic visions of the 
past. They are present and viable in our communities today. I do not 
defer to the Canadian system any legitimacy solely because it is the 
only choice, as from my position it is not. Indigenous citizens of our 
nations have choices about dispute resolution traditions and 
mechanisms that are not necessarily available to Canadians. 

As a Mohawk Woman who came to study Canadian law, I am forever 
balancing the teaching, rules and principles of both systems. This 
balancing act probably avails for me different understandings about 
the structure and shape of Canadian law. This is not a visibility that 
operates solely because I come from a "different" culture. It becomes 
visible because of both my tradition and gender, realities that operate 
concurrently in interlocking ways. Sherene Razack concurs with this 
observation and explains how misunderstanding that culture and 
gender are not separate realities has some serious consequences: 

When women from non-dominant groups talk about culture, we 
are often heard to be articulating a false dichotomy between 
culture and gender; in articulating our difference, we inadvertently 
also confirm our relegation to the margins. Culture talk is clearly 
a double-edged sword. It packages difference as inferiority and 
obscures both gender-based and racial domination, yet cultural 
considerations are important for contextualizing oppressed 
groups' claims for justice, for improving their access to services, 
and for requiring dominant groups to examine the invisible 
cultural advantages you enjoy. (1998: 58) 

Understanding law from a place that is cultured and gendered offers 
advantages in my own understanding, but at the same time operates 
to the detriment in our position in the "mainstream" dialogue. 

Part of the reason I feel I feel advantaged is because I have a choice 
about legal systems. This has several further consequences. I have 
never presumed that the Canadian system is the only system. Because 
I often "stand against" the principles on which Canadian law is 
founded, by it's very nature, then, my position is critical. I do not 



1998 Standing Against Canadian Law 9 

take the principles of Canadian law for granted. Nor do I fail to see 
that the principles on which Canadian law is based are not absolutes. 
These principles were chosen. However, it is equally important to 
note that I will always defer to the standards of my first way to 
determine the value of participating in the Canadian legal system. At 
the same time I recognize that the choice I exercise is not always 
possible. This choice is a reflection of the privilege of my legal 
education. A person facing criminal charges, child welfare actions or 
defending Aboriginal lands does not exercise such a privilege (nor 
would I ifl were in any of those circumstances). At the same time that 
I engage in legal method, I am constantly assessing that law against 
my Mohawk understanding of law. It is not that I expect courts to 
become suddenly Mohawk, I am just looking for a significant degree 
of respect built on an understanding that is at least bicultural and 
gendered. 

This is contrary to how I see Canadian courts and non-Aboriginal 
academics using Aboriginal legal discourse. When quoted (which is 
entirely all too infrequently) my words, as well as the words of other 
Aboriginal scholars, are used as cultural evidence and not legal 
method.3 This reminds me of the caution I recently read: 

When racism and genocide are denied and cultural difference 
replaces it, the net effect for Aboriginal peoples is a denial of 
their right to exist as sovereign nations and viable communities. 
(Razack 1998: 61) 

When reading the Supreme Court of Canada's decision in 
Delgamuukw, I did not fail to notice that the imminent scholars the 
Court chose to quote were (significantly) all white men.4 The failure 
to broaden the scope of their reading and reference (Matsudi 1988: 4-
5) is likely a reflection of the factums the lawyers presented to the 
courts. It is not that I think the Supreme Court of Canada should quote 
me. In fact, on a very personal level, I dread the day that this should 
ever occur.5 It is, however, one of the notable but subtle ways in which 
Canadian law operates to exclude, omit and deny difference. Or, if 

3 The most recent example (with all due respect) I have come across is in the work of 
Kent McNeil1998: 37. 

4 There is one scholar who's work I am not familiar with and cannot determine gender 
from the name. 

5 Being quoted is a fear because, as it presently stands, it would locate my scholarship 
within what I experience as the rigid judicial framework that presently exists which 
is both conservative and gendered away from me. 
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you prefer, it is how courts participate in perpetuating colonialism 
while ensuring that power - their power - continues to vest in the 
status quo. 

The oppression embedded in legal process ranges from the subtle, as 
discussed above, to the overt and obvious. Several recent cases in 
Canada have criminalized the actions of pregnant women, one of them 
an Aboriginal woman, who were abusing alcohol or drugs. The social 
realities, including the historic oppression of Aboriginal people, are 
not realities which courts readily consider in their decision making 
process. In a detailed analysis of the Big Pipe Case, in the United 
States where a Dakota woman found herself before the courts in just 
these circumstances, Elizabeth Cook-Lynn (Dakota) argues: 

There is evidence that women, thought by the tribes to be the 
backbone of Native society and the bearers of sacred children 
and repositors of cultural values, are now thought to pose a 
significant threat to tribal survival. Indeed, the intrusive federal 
government now interprets the law on Indian reservations in ways 
which sanction indicting Indian women as though they alone are 
responsible for the fragmentation of the social fabric of Indian 
lives. As infants with fetal alcohol syndrome (FAS) and fetal 
alcohol effect (FAE) are born in increasing numbers, it is said 
that women's' recalcitrant behavior (consuming alcohol and other 
drugs during pregnancy and nursing) needs to be legally 
criminalized by the federal system to make it a felony for a women 
to commit such acts. (Cook-Lynn 1996: 114-115). 

The fact that the result of the tribal (that is collective) oppression of 
Aboriginal peoples is now individualized within legal relations and 
that a greater burden is being placed on women for problems of social 
disorder and the resulting harms, also points to the inadequacy of an 
individualized system oflaw to resolve Aboriginal issues. The impact 
of the individualization of our legal relations moves Aboriginal nations 
further away from our traditions which are kinship based and 
collective. That women are the focus of these trends cannot escape 
our attention. 

My impatience with law, it's theory and method, is grounded as well 
in the practical realization that long term solutions are not presently 
available in Canadian law because of the very structure of that legal 
system. Granted, Aboriginal people are sometimes able to avail 
themselves of immediate solutions for the topical problems faced. 
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Being represented by counsel6 who understands the history and being 
of an Aboriginal person may make a difference in a child welfare 
matter or the defense of a criminal charge. However, the consequence 
of being able to address immediate solutions is deceiving. It conceals 
that no significant change is occurring. I refuse to be satisfied with 
being better able to defend ourselves in small ways in particular 
circumstances as all that we can hope for. 7 This is one of the 
fundamental characteristics of oppression by assimilation. It appears 
as though change has occurred when it has not. This concern is even 
more pressing for women, especially for Aboriginal women who carry 
the weight of discrimination (race/culture) wound within 
discrimination (gender). 

This impatience with Canadian law, conditioned on my understanding 
that it remains a problem for Aboriginal Peoples and especially for 
Aboriginal women, is not a conclusion that is widely shared. It is 
essential, therefore, to share the reasons why I have reached this 
conclusion.8 I spent a good five years of my life as a student of law 
and another five years as a law professor. Despite leaving the law 
school a little more than four years ago, I am still reading cases and 
teaching about law. A preliminary examination of legal structure and 
theory clearly identifies that there are certain "groups" that have not 
had an equal opportunity to participate in the process of defining social 
and state relations (including the law). Women, Aboriginal people 
and other so-called minorities have not shared in the power to define 
the relationships of the institutions of this country (including the 
university, the law, courts, criminal justice, social services and so on). 

6 It is more likely that an Aboriginal person will be able to put themselves in this position. 
However, there is no guarantee that an Aboriginal person has learned the necessary 
things in a Canadian law school to carry this awareness with them. Perhaps this is a 
failing of the way in which we educate lawyers in Canadian Jaw schools or perhaps 
Aboriginal "culture and tradition" do not belong in a Canadian institution. (This is a 
complicated issue. Perhaps, it is a topic for another paper.) It is also possible that a 
non-Aboriginal person may be able to situate their ability to practice law in such a 
way that they embrace the "difference" of an Aboriginal client. In fact, I think Canadian 
universities (including law schools) have done a much better job of developing 
education programs that assist non-Aboriginal people in accessing significant amounts 
of Aboriginal culture, tradition and knowledge that they are able to do precisely this. 

7 I mean no disrespect to the Aboriginal people who are able to sustain themselves in 
the daily practice of law. My point is simply to articulate one of the reasons, the 
structural reason, why I do not have the patience for this kind of work. 

8 I do not mean to suggest that I am the only "minority" scholar who has reached this 
conclusion. Please see, for example, the collection of papers edited by Adrien Katherine 
Wing 1997. 
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CONSIDERING CHANGE: ABORIGINAL PEOPLE AND THE CANADIAN 

CRIMINAL JUSTICE SYSTEM 

I am interested in transformative change of the Canadian legal system 
and this is the kind of change that I consider significant. In Canada, 
much has been made of the many initiatives "for" Aboriginal people 
in the justice system. There are court workers, hiring programs, Native 
liaison workers in prisons, Elder assisted parole board hearings, 
sentencing circles and so on. All of these programs are mere "add
ons" to the "mainstream" justice system which all operate on a shared 
presumption: if we can only teach Aboriginal people more about our 
system then that system wiii work for them and they will accept it. 
Many of the programs and developments are packaged as cultural 
accommodations. This should be recognized for what it is, a 
misappropriation of culture. The programs are really based on the 
notion of Aboriginal inferiority and if we Aboriginal people are just 
more knowledgeable about the Canadian system, then the problem is 
solved. Culture has been used to obscure the structural racism in the 
Canadian criminal justice system. In this explanation, the failure is 
placed squarely on the shoulders of Aboriginal people and not on the 
system where it really belongs. This is not transformative change, as 
transformative change requires structural change in the system when 
it is required and necessary. 

Not only are the present reforms to the criminal justice system in 
Canada not transformative, they have not been fully successful. 
Because of my work in Canadian prisons (both men's and women's 
institutions), I do not question that the reforms have changed the 
experience of Aboriginal people of their incarceration. This is an 
ameliorative and individual change in matters of criminal justice that 
is essential. However, real success would be demonstrated in decreased 
incarceration rates of Aboriginal people. This is not occurring. 
Aboriginal incarceration rates continue to increase, despite the new 
programs and accommodations. The collective experience of the justice 
system has not been transformed. 

Much has been made of the establishment of sentencing circles in 
Canada. These circles, under the discretion of the judge, offer to the 
Aboriginal accused the opportunity to be sentenced in a community 
process (Ross 1996: 192-1 98; 246-247). However, there is nothing 
intrinsically Aboriginal about these processes. We did not "sentence" 
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and merely rearranging the furniture so we are sitting in a circle does 
not accomplish systematic or transformative change. Granted, a 
sentencing circle does borrow from Aboriginal traditions of dispute 
resolution as well as healing. Sentencing circles are accommodations 
of the mainstream process that may hold a better opportunity to provide 
a degree of comfort to community members, (Aboriginal) victims 
and/or the Aboriginal accused. The sentencing circle may change the 
momentary experience of the Aboriginal person of criminal justice. 
However, it does not really hold greater potential. 

The concern that transformative progress is not being made is also 
visible in recent Canadian court decisions. In December of 1997, the 
Supreme Court of Canada released the decision in the Delgamuukw 
case. The central claim in this case was the Aboriginal title of fifty
one hereditary chiefs of the Gitskan and Wet'suwet'en peoples. The 
decision was heralded as a great victory. I have difficulty with this 
conclusion, as the Supreme Court's decision was to return for re-trial, 
a case that originally was 374 days at trial and 141 days were spent 
taking evidence out of court (Miller 1992, 3).9 It is true that significant 
progress was made in the evidentiary rules which previously had 
preferred the written document to oral history. These rules of evidence 
previously operated in Canadian law as a serious structural barrier to 
success in litigation which was brought by Aboriginal peoples. 

This diminishing of Aboriginal forms of history against non-Aboriginal 
written ways was a significant detriment in being able to bring 
Aboriginal claims forward. The court opined: 

Notwithstanding the challenges created by the use of oral histories 
as proof of historical facts, the laws of evidence must be adapted 
in order that this type of evidence can be accommodated and 
placed on an equal footing with the types of historical evidence 
that courts are familiar with which largely consists of historical 
documents. (1997: 49-50, emphasis added) 

Granted, the Court's benevolent respect for the consequences of the 
exclusion of oral history and the accommodation of the rules of 
evidence is a great victory. However, when the language of the 

9 Please see 95 BC Studies: A Quarterly Journal of the Humanities and Social Sciences 
(Autumn 1992). This volume is a special issue titled, "A Theme Issue: Anthropology 
and History in the Courts". It's focus is the Delgamuukw decision at trial. Another 
excellent analysis of this case, Canadian law and the discipline of anthropology is 
presented by Dara Culhane I 998. 
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judiciary is examined, a different picture emerges. The Court has 
"adapted" their own rules of evidence to "accommodate" oral history. 
This is the same pattern of nominal change that was noted in the 
discussion of the recent reforms to the criminal justice system. Here, 
the overall structure is not challenged, just one unfortunate 
consequence of the evidentiary rules. If I believed that the only 
evidentiary rule that operated to the disadvantage of Aboriginal persons 
was this one, perhaps I would be more satisfied. The end result is that 
Aboriginal people walk away from this decision with lots more work 
to do. Every place where evidentiary rules do not fit with our ways 
must be brought to the courts for review. This will be both a time 
consuming and money consuming process. Nonetheless, I recognize 
that the decision in Delgamuukw may make this change easier to 
accomplish. Regardless, it still leaves the burden on Aboriginal people 
continually to challenge the system forced on us. Transformative 
change would require that courts or legislatures take it upon themselves 
to complete an ameliorative review which documents with the intent 
to remove all such barriers which presently exist in Canadian law. 

UNDERSTANDING OPPRESSION AND RESISTANCE 

This analysis of the problems with the structure of Canadian law has 
thus far has been more significantly focused on a race/culture analysis. 
However, it is essential that gender (both male and female) be wound 
into this story. By the time I reached law school, I understood that 
much of my identity was shaped on the recognition that I was 
oppressed. I was oppressed as an "Indian" .10 I was oppressed as a 
woman. I was oppressed as an "Indian" woman. I do not experience 
these categories "Indian" and "woman" as singular and unrelated 
experiences. The experience of Indian and woman is layered. My 
choice to go to law school was premised on my desire to fight back 
against the oppression and violence I had lived with as an Indian 

10 Elsewhere I have explained: "I tell this story about naming because it is symbolic. 
Growing up "Indian" in this country is very much about not having the power to 
define yourself or your own reality. It is being denied the right to say, "I am!" -
instead, always finding yourself saying, "I am not!". In some places in the book, I 
have chosen to use the word Indian or First Nations, even recognizing that they can 
be viewed as excluding others. My experience is the experience of a person entitled 
to be registered under the Indian Act. Further, I have never been denied that right. 
These facts shape how I understand life, law and politics" (Monture-Angus 1995, 
3). 
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woman. 11 It was a journey of seeking solutions of both the immediate 
consequences and long term impact of the criminal justice system on 
the lives of Aboriginal people I knew. 

A decade ago, I thought that ending my personal oppression only 
required the ability to fight back. I then saw that the best place for me 
to fight oppression Canadian style was in law. I wanted to be a criminal 
defense counsel. What I learned during my law school years (and it 
has been a lesson frequently reinforced in the last few years) is that I 
am just too impatient for this kind of fighting back. Fighting back 
frequently only perpetuates the oppression, as all of your energy is 
directed at a "problem" you did not construct. When all of your energy 
is consumed fighting back, transformative change remains elusive. 
This is one of the very real personal consequences of our inability to 
affect changes to the Canadian legal system which would makes it 
truly inclusive. 

Through the course of my legal education, I began to learn that 
oppression is not of unitary character. I experience it as both personal 
and collective (that is directed at me not as an individual but as part of 
a people). I also experience oppression as layered. I now understand 
the way I looked at the world back when I began to study law as naive 
or overly simple. Canadian law does not hold the hope or power to 
solve many of the issues that must be struggled with in our 
communities as the result of oppression at the hands of the Canadian 
state. Although this discussion has focused on oppression, because 
oppression is what I feel as well as see in my daily life, it is essential 
to recognize that the oppression I have survived (and continue to 
struggle to survive on a daily basis) is the result of colonial beliefs 
and relationships. Colonialism is very easily understood. It is the belief 
in the superiority of your ways, values and beliefs over the ways, 
values and beliefs of other peoples. Colonialism is the legacy that the 
so-called discovery of the Americas has left to the peoples who are 
indigenous to these territories. Colonialism is the theory of power 
while oppression is the result of the lived experience of colonialism. 

II Looking back, I understand both why "Flint Woman" (this is the Mohawk title of 
my first article which has been republished as the first chapter of my book, Thunder 
in My Soul) emerged during my last years at law school and why a few years after 
leaving law school I wanted to move beyond the image I had created. "Flint Woman" 
is the one who fights back. However, more than a decade after graduating from law 
school, fighting back is no longer enough. 
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As a result of these colonial relationships, resistance became a key 
concept in understanding the relationship I held with law, and 
particularly institutions of criminal justice, around and during the time 
of my law school days. I know that dictionary reading is not a very 
sound academic pursuit or research methodology. But I thought it just 
might prove interesting (or an act of resistance/rebellion) and therefore 
would be a really good place to start to understand resistance. Maybe 
I just wanted or needed the idea of resistance to be simple. I have 
lived resistance for a long time. I have a lot of complicated thoughts, 
ideas and feelings conjured up by that word because so much of my 
life experiences are about resisting. I have often understood my life 
in terms of resistance. A lot of what I do presently in the university is 
about resistance. 

The Concise Oxford Dictionary provided me with four beautifully 
simple definitions of resistance: 

1. refusing to comply. 
2. hindrance. 
3. impeding or stopping. 
4. opposition. (Fowler 1974: 1059) 

These definitional standards of "refusing to comply," "hindrance," 
"impeding" or "opposition," those are not the concepts that I want to 
build my life on. They are not the concepts I would choose, if I had 
choice. I know I deserve more than refusing, hindering or opposing. 
Mere resistance is not transformative. It often acts solely to reinforce 
colonial and oppressive relationships, not to destroy them. This is 
because resistance can be no more than a response to the power 
someone else holds. Responding to that colonial power actually can 
operate to affirm and further entrench it. 

Sometimes resistance is a necessary part of the First Nations' bag of 
survival tricks in the 1990s. I am not disputing that. But resistance 
only gains mere survival and often the survival gained is only 
individual. I cannot - and I suppose will not- believe that the Creator 
gave us the walk, gave us life, to have nothing more than mere 
resistance. In my mind, resistance is only the first step, and it is a 
small step in recovering who we are as original peoples. Resistance 
is only a first step away from being a victim. 
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I have a particular understanding of being victim and of being 
victimized. Like too many other Aboriginal people, I have been a 
victim. I was a victim of child sexual abuse, of a battering relationship, 
of rapeY In the First Nations women's community, that does not 
make me exceptional. I can tell you the name of only one Aboriginal 
woman in this country that I know for sure has not survived incest, 
child sexual abuse, rape or battering. It is worse than that because 
most of us do not survive just one single incident of abuse or violence. 
Our lives are about the experience of violence from birth to death, be 
it overt physical violence or be it psychological and emotional violence. 

I also understand racism to be psychological and emotional violence. 13 

Focusing solely on the physical aspects of violence both diminishes 
and disappears the full impact that violence has in the lives of 
Aboriginal women. This is an important concept and my hope is that 
it will be understood contextually. I offer this long quotation from 
the Task Force on Federally Sentenced Women, 14 for just that purpose: 

This survey report was prepared by two Aboriginal women (Lana 
Fox and Fran Sugar) who have been through the Canadian prison 
system. They gathered information for the study through 
interviews with 39 federally sentenced Aboriginal women in the 
community. 

The women spoke of violence, of racism, and of the meaning of 
being female, Aboriginal and imprisoned. They spoke of 
systematic violence throughout their lives by those they lived 
with, those they depended on and those they loved and trusted. 
Twenty-seven of the 39 women interviewed described 
experiences of childhood violence, rape, regular sexual abuse, 
the witnessing of a murder, watching their mothers repeatedly 
beaten, and beatings in juvenile detention centers at the hands of 
staff and other children. 

12 Although I have written and spoken about the abuse in my life on other occasions, I 
continue to do this with increased hesitation. My hesitation grows from the recognition 
that it can potentially result in stereotypical personalized responses. At the same 
time it creates (I create) a diminishing of my scholarship in the eyes of some people. 
I continue to offer up the truth only because I believe it helps other women feel and 
be empowered to take the risks necessary to succeed in their in own lives. 

13 See Patricia Monture-Okanee 1993. 
14 It is not my intention to appropriate the experience of Aboriginal women who are 

federally sentenced. This study was the first comprehensive study that collects and 
gives voice to the stories of Aboriginal women and what they have survived. Further, 
I do not see a lot of difference between the lives of Aboriginal prisoners who are 
women and my life when the measure is what we survived growing up. Therefore, I 
do not judge their present circumstances nor allow it to be an obstacle in creating 
friendships. 
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For many of the women, this childhood violence became an 
ongoing feature of life, and continued through adolescence into 
adulthood. Twenty-one had been raped or sexually assaulted either 
as children or as adults. Twenty-seven of the 39 had experienced 
violence during adolescence. However to these experiences were 
added the violence of tricks, rape and assaults on the streets. In 
addition, 34 of the 39 had been the victims of tricks who had 
beaten and/or raped them (12 of 39 had shared this experience 
and 9 had been violent toward tricks), some from police or prison 
guards. The violence experienced by these women is typically at 
the hands of men. 

The women also spoke of living with racism. Racism and 
oppression are the preconditions of the violence these women 
experience throughout their lives. (Correctional Service of Canada 
1990: 63-64) 

Vol2. 

Both the forms of violence (physical, sexual, spiritual, emotional and 
verbal) and the way violence is inflicted on Aboriginal women is 
multifaceted. It is not generally experienced as single incidents. The 
violence is cyclical. All too often, violence describes most of our lives. 
Even when we manage to create a safe environment in which to live 
our individual lives, the violence still surrounds us. Our friends, sisters, 
aunties and nieces still suffer. The violence becomes a fact of life and 
it is inescapable. 

The methodology utilized by the Task Force on Federally Sentenced 
Women was an important component of the work that distinguished it 
from previous research on Aboriginal women. Culture was a significant 
concern of task force members involved in commissioning this 
research. As a result, the interviewers were not only Aboriginal women 
(of the same culture - Cree - as the majority of Aboriginal women 
who were serving federal sentences), but they were also women who 
had previously served federal sentences. They, therefore, possessed a 
"credibility" amongst the population to be researched that most 
(academically trained) interviews do not. Further, the research 
instrument was open ended, which allowed the women interviewed 
to shape and tell their own stories. This was viewed as essential so as 
not to influence the research with non-Aboriginal and "straight"15 

views of incarcerated Aboriginal women. The interviewers were also 
central to the process of interpretation of the data as they were able to 

15 Intended to be a reference to individuals who have not been arrested and have never 
served terms of incarceration. 
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contextualize the women's comments in their own experiences of 
incarceration. This methodology has been adopted in further research 
on Aboriginal women who have survived violence (McGillivray and 
Comaskey 1996). 

Looking back, I now see how naive I was during the task force years. 
The philosophy of choices which I was fully supportive of and thought 
was quite revolutionary, did not work. The words changed, but in my 
opinion, the values and philosophy of "corrections" (that is having 
the right to change a person because they committed a crime) was 
dumped into the new idea, "choices". Further, I now see that this 
choices philosophy is basically a middle class concept. 16 Not all 
women incarcerated federally have equal access to the means required 
to exercise good choices. This is particularly true for Aboriginal 
women who have the least access to socio-economic resources of any 
group of women in this country. The fact that, with the exception of 
chapter two in the report, it was written by white women with at least 
middle class access to services and middle class experiences of the 
world. Although I do still think that the work of the task force held 
revolutionary potential, I would not agree to participate in future work 
in the same way. 

The methodology I advocate is an attempt to create a space (or spaces) 
for Aboriginal ways of knowing and understanding to occupy a valid 
space within more mainstream methodologies. Storytelling is a 
significant component of Aboriginal epistemologies. 17 How I 
understand Canadian law is influenced by the fact that I was a victim. 
This methodology does not advocate "objective" knowledge (if, in 
fact, such a thing exists) but holds that personal experience, when 
contributed carefully to research agendas, adds both quality and 
authenticity. 

I led part of my life as a victim. I used drugs and alcohol to hide from 
how I felt and the memories of the individual acts of violence. In a 
way, for part of my life, I agreed to be victim. Then I learned how to 
resist - just a little - that violence that surrounded me. Eventually, I 
moved beyond the victim place and learned how to be a survivor. 
Victims (as juxtaposed to survivors) often allow things to happen to 

16 I am grateful to Stephanie Hayman of the Centre for Crime and justice Studies in 
London, England for bringing this concern to my attention. 

17 Please see Kiera Ladner 1996. 
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them (and therefore, research on Aboriginal women should not 
revictimize them). This is not an argument that alleges that victims 
are responsible for the violence done to them. They are not. Survivors, 
however, have begun to take care of themselves and have begun taking 
charge of their lives. Recovery, moving from victim to survivor, is a 
gradual process. Unfortunately, there are still moments when racism, 
sexism and/or colonialism continues to have the power to turn me 
into a victim again and I am immobilized. 

Several years ago, maybe a little more, I got really tired of being a 
survivor. Just like I got tired of being a victim. I wondered for a long 
time, "isn't there something more to life than victimization? Do I 
always have to be a survivor?" Just like I am not satisfied with 
resistance being the most I can expect from life, with fighting back 
being the only mode of my existence, I was not satisfied with being a 
survivor. (Monture-Angus 1995: 53-70). Through reflection (and, of 
course, the support of and many conversations with Elders and friends), 
I learned that we move beyond surviving to become warriors. This is 
the next "stage". I know this is not a linear process. Movement is not 
from one stage to the next with no going back. There is no graduation 
ceremony where the robes of victimization are shed for life. In my 
mind, I see it as a medicine wheel. The fourth stage is that of teacher. 
Teachers not only speak to the truth but they also offers ways in which 
we may change the reality that we are living in. 18 As I am only 
beginning to see that there is a fourth stage, I am unable to comment 
on it fully. 

Many of the women that I know in my life are warriors, as they are 
able to stand up and speak their truth. There are some men, fewer 
than the women (in my experience), who are "true" warriors. That 
statement is not meant to amaze or anger. It is the truth as I see it in 
my community. It is with a great hesitation that I even use this word, 
"warrior" .19 I have used the word because I have not been able to find 
one in English that is better. At the same time I realize that in my 
language there is no word for "warrior". In 1990, in the Indian Times 

18 I have a problem with a portion of the academic literature written by Aboriginal 
scholars (many of whom fit in this category, I would note, are men). Many of these 
scholars offer excellent critiques of colonialism, of where we have been, but offer 
little comment on where we should go. 

19 I am not the first academic to borrow the imagery from our cultural experiences and 
contexts. Please see Gloria Valencia Weber and Christine Zuni 1995. 
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published in the Mohawk territory of Akwesasne, the following was 
said (and I sadly do not know what the equivalent woman's word in 
the language is or if in fact there is a need for one): 

We do not have a word for warrior [in the Mohawk language]. 
The men are called Hodiskengehdah. It means 'all the men who 
carry the bones, the burden of their ancestors, on their backs. 
(Johansen 1993: 66)2° 

For me, warrior is both an image of responsibility and commitment. 
Warriors live to protect, yes, but, more importantly, to give honour to 
the people. Being a warrior means living your life for more than 
yourself. 

Warrior, in my mind, is not a man's word. It is not a fighting word. It 
is not a war word. Given what I have been told about many Indian 
languages, that you cannot use "he" or "she" in the same way that you 
do in the english language, I suspect that the word warrior is not a 
gender specific one at all. Warrior is a 'knowing your place in your 
community', 'caring to speak your truth', 'being able to share your 
gift', 'being proud of who you are' word. Warrior, in the way I intend 
it, is not merely a resistance word. The way I have come to understand 
the warrior is someone who is beyond resisting. Survivors resist. 
Resistance is one of many skills that a warrior might use. It is not 
their only way. Warriors also have vision. They dream for their people's 
future. 

20 It is essential to note that, although Dr. Johansen is not a Mohawk nor is he Aboriginal, 
the people of the community have supported his work. Douglas M George (Kanentiio) 
states: 
What was sorely lacking in previous books was a command of the facts as the Mohawk 
people saw them. Until Professor Johansen began his research, no author had the 
trust and confidence of the Mohawk people necessary to write about the events that 
are as sensitive as they are terrifying (at page x, emphasis added). 
This criteria is far too infrequently considered in academia and the research generated 
on Aboriginal Peoples. It is indeed on the people, it is on our backs as it is without 
our consent, knowledge and participation. Very few academics are even cognizant 
that their relationship with Aboriginal people and Aboriginal nations is a fact which 
must be considered. It is not as simple as returning the research to the community. 
This does nothing to displace the appropriation. Even well intentioned researchers 
do not develop sustaining relationships as the relationships are not in and of the 
community. 
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RESISTING THE INDIAN AcT 

By offering the following discussion on the Indian Act, I hope to be 
able to offer an analysis that assists in understanding discrimination, 
oppression, colonialism and the forms of resistance can take. As long 
as the Indian Ad' remains in force, then colonialism remains a vibrant 
force in Indian communities and I have the need for strategies of 
resistance. The Indian Act can never define who I am as a Mohawk 
woman, nor can it ever define who my children are as Mohawk and 
Cree. There is no identity in the Indian Act, only oppression and 
colonialism. 

Looking at what the Indian Act has done to our identities as "tribal" 
people is an important idea. Bill C-31 22 is an excellent and recent 
example. I think the next time that somebody tells me that they are a 
Bill C-31 "Indian"23 I am going to scream. There is no such thing as a 
Bill C-31 Indian. Once a bill passes into law it is not a bill anymore 
(maybe this is just a little quirk I have as a result of my legal education). 
Everyone running around calling themselves Bill C-31 Indians are 
saying (technically and legally) I am something that does not exist. If 
we have to be "Indians" then let's all just be "Indians". I would prefer 
if we could be Mohawk, or Cree, orTinglit, or Mi'kmaq or Saulteaux. 
That is who we really are. That is the truth. It is important to reclaim 
who we are at least in our thoughts. 

I want to reject the ideology of reserves as something "ours" and as 
something "Indian". Reserves were not dreamed up by Indians. 

21 Whenever I discuss these particular sections ofthe Indian Act and its impositions on 
Indian women, I am reminded of a poem written by Lenore Keeshig-Tobias. Her 
poem is called "(a found poem)". This poem was borrowed (in part) from the Indian 
Act and creatively reconstructs former ss 11 and 12(1)(b). These two sections 
contained the gender discriminatory provision which disenfranchised women on 
"marriage out". The poem can be found in the collection by Beth Brant (1983: 123-
124). 

22 Bill C-31 became law in 1985. It contains the provision which allows for the 
reinstatement of most individuals who were involuntarily disenfranchised by a variety 
of provisions in the Act (including the women who married out) and creates the 
ability for bands to assume some level of control over their membership. 

23 As this discussion focuses on the Indian Act, I adopt the language (Indian) of that 
Act in this section of the paper. The Indian Act applies only to those entitled to be 
registered under s 6 of that Act. 
It should also be noted the way I am using the quotation marks around words. It is 
not the intended grammatical usage (but I find I have to get a little creative with 
English to get it to do what I want). I use quotation marks to identify words I use 
with a healthy texture of cynicism. 
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Reserves were a step - a rather long step, in my opinion - down the 
colonial trail. What really troubles me about this is that we as Indian 
people respect that piece of postage stamp silliness. We need to ask 
ourselves (and then remember the answer): Where did that reserve 
come from? When the Creator, in her24 infinite wisdom put us down 
in our territories, did she say: "OK here's your postage stamp, Trish. 
You get to go live at the Six Nations reserve." The Creator did not do 
that. She gave us territories. I am now living in Cree territory, territory 
that is shared with the Metis people. An Elder back home told me 
more than a decade ago to stop thinking and talking in terms of 
"reserves". Instead, he said, think about your territory. 

Nowadays, the Indian Act also allows for this clever little distinction 
between if you live on this little square piece of land called a "reserve" 
and those "Indians" who do not. You get certain "rights" or "benefits" 
if you live on the reserve and only if you live on the reserve.25 You 
can be tax free. You can have health benefits. You are eligible for 
education benefits. Even Indians now also measure "Indian-ness" 
based on the on-reserve/off-reserve criteria created by the Indian Act. 
When we think this way we are bought and paid for with those few 
trivial "rights" found in the legislation. If you live on 12th Street East 
in Saskatoon, forget it. You are not going to get any "rights" under the 
Indian Act because you do not live on the reserve. This is a problem 
that is not, at least initially, the fault of Indian people. One of the 
dangerous results of the federal government's Indian Act is the way it 
divides (and that is a strategy of colonialism, as divided peoples are 
more easily controlled) our people from each other and the land. 

24 Careful! This is not evidence that I have embraced feminist critiques of the English 
language (and it is a lesson in presumptions). I use the female pronoun because, as 
one Elder taught me, the word for Creator in our languages is neither male or female. 
As so many people use the male pronoun when talking about the Creator, I have 
elected to always use the female in an effort to restore some balance into how we 
talk about the spiritual realm. Nia:wen Art Solomon. 

25 When my family made the decision to move to my partner's reserve, I do not recall 
considering one of these "rights" or benefits as a reason to settle ourselves on the 
reserve. We moved to Thunderchild so our children would be raised with more family 
than just mom and dad. We wanted our children to have a chance to learn the language. 
We moved to the reserve to free the children from the racism in the city so that they 
would have a place to be free and to be who they are. We moved back to the "reserve" 
to be in a relationship with our community in an effort to step away from the pattern 
of colonialism embedded in our life. We moved back to the "reserve" to establish a 
stronger relationship with the land of my partner's territory. 
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It is even more disturbing to me that some Indians are going to see 
you as less "Indian", as less "authentic," if you reside off reserve. 
This is incredibly narrow legal, social and political thinking. It is one 
of the absolute seeds of oppression I must survive. We are mesmerized 
away from seeing our oppression in our efforts to ensure access to the 
nominal "rights" we have. In my mind, this means that the cost far 
outweighs the benefits under the Indian Act system. We spend untold 
amounts of energy (and money) fighting in political arenas and 
Canadian courts for a few "tax free" and other assorted crumbs, rather 
than spending our energy shedding the shackles of our colonial 
oppression. 26 

Understanding the experience of women on the reserve exposes one 
way in which gender is important in this analysis. Many women have 
fled reserves because the amount of gendered victimization on the 
reserve. In trying to escape the violence, part of their identity and 
access to that identity is tom away from them. Many of these women 
have not found better lives in the city. (Hamilton and Sinclair 1991: 
485; Dion Stout 1997) 

There has been much literature written on the impact of the former 
section of the Indian Act which stripped Indian women of their status 
upon marriage to a non lndian.27 In fact, a significant portion of the 
literature which considers the contemporary situations of Indian 
women examines this discrimination once contained in the Indian 
Act. This is disappointing. The majority oflndian women were never 
affected directly by this section of the Indian Act. By 1996, 
approximately 104,000 persons were added to the Indian register as a 
result of the 1985 amendments to the Indian Act. (Ponting 1997: 68) 
Not all of this number were women who were re-instated. Also 
included in this figure are the children (both male and female) of the 
women who "married out", those who "voluntarily" enfranchised, 
families of enfranchised men, until 1951 those who resided outside 
Canada for five years or more, as well as professionals and those who 
earned university degrees. It is even more interesting to note that I 

26 I do not "blame" Indians for this as the central experience of colonial oppression is 
the fight for daily survival. When you are busy trying to feed your children and just 
to make it to the next day, it is very difficult to see the "big picture" painted by our 
collective and individual oppression. This is one of the "privileges" I have in my 
life, I am no longer fighting for basic daily survival. 

27 See for example Kathleen Jamieson 1978; Lilianne Krosenbrink-Gelissen 1991 and 
Native Women's Association of Canada 1986. 
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know of no study that considers the situation of non-Indian women 
who married into the community.28 Perhaps, my view is skewed 
because I was never victimized by these provisions. However, in my 
experience, Indian women's lives have been more significantly 
impacted by overt violence, residential schools, child welfare agencies 
and so on than they have by s 12(l)(b). My comments are not intended 
to diminish what I am certain was a very painful experience of being 
removed from one's community. However, it is important to note that 
there remains little academic interest and research in the areas which 
continue to have a specific and negative impact on Indian women 
beyond s 12(l)(b). 

It is curious to consider where the preoccupation with formers 12(1)(b) 
comes from. One could postulate, for example, that it has come to the 
fore because it neatly parallels, albeit superficially, the agenda of the 
feminist movement. Women activists have long pointed to the unequal 
treatment of women in Canadian law. The Lavell and Bedard cases, 
as they were cases that went to the highest court of the land, increased 
the visibility of this issue. Almost concurrently, national organizations 
of "Native" women were also forming. Many of these women were 
from urban areas and s 12(l)(b) had a negative effect on their lives.29 

The issue of loss of women's status was, therefore an issue that was 
available to the "mainstream" women's movement in a way that did 
not force non-Aboriginal women to step out of their comfort zones 
and directly into Indian women's lives and communities.30 

Understanding the consequences of the feminist intervention in Indian 
women's lives is even more enlightening. Recently, I heard a CBC 
radio program where two leaders of the women's movement were 
interviewed about the last few decades of change for women in Canada. 
One of the interviewer's questions focused on the relationship between 
Aboriginal women and "the movement". My pleasure at this question 
being on the interviewer's list quickly evaporated as the response came. 
The women leaders bragged of the great success of the "coalition" in 
seeing the discriminatory provisions of the Indian Act removed and a 

28 I am grateful to Leona Sparrow for raising this issue with me. 
29 The most comprehensive analysis of the Native Women's Association of Canada 

and their part in the lobby to see s 12(1 )(b) repealed does not consider these factors. 
See the work of Lilianne Krosenbrink-Gelissen 1991. 

30 For example, the Canadian Advisory Committee on the Status of Women funded a 
study produced by Kathleen Jamieson (an Indian woman) in 1978. 
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reinstatement of those women. The truth of the matter is that the 
discrimination against women has not been removed from the Indian 
Act. This realization exposes the degree to which a distance remains 
between the "mainstream" feminist or women's movement and Indian 
women. 31 

There are several reasons why the women's boast is not a reflection 
of what is for Indian women. First of all, the reinstatement process 
does not put Indian men and Indian women in the same position. Men 
who married out (largely because their wives gained status) continue 
to be able to pass their status on to the children and at least their 
grandchildren. Indian women who are reinstated only pass a limited 
form of status onto their children (under s 6(2) of the Act) and nothing 
remains for their grandchildren. The discrimination is not removed 
from the Indian Act, as many assert. It has merely been embedded 
into the Act in such a way that it is less visible. Secondly, the women 
who were involuntarily disenfranchised because of their marriage to 
non-Indians do not receive any compensation for their loss of access 
to culture, ceremony, language and so on during the years that they 
were prohibited from living on the reserve; nor was this ever 
considered, despite the fact a serious harm was often the result. 
Although not gender discrimination, the effect of the 1985 membership 
provisions has, in addition, the general result of membership being 
more difficult to gain such that the size of the status Indian population 
is likely to diminish into the future. I do not join in the celebration of 
the 1985 amendments. The cost of women's partial re-inclusion has 
been too great. 

There are further reasons why it is premature to suggest that the gender 
discrimination has been removed from the Indian Act. There has yet 
to be completed a systematic gender review of the legislation and the 
effects of the operation of the legislation to determine if women are 
systematically excluded from other "benefits" in the Act. Certificates 
of possession, the system of property ownership on many reserves, 
are often only in the name of the male partner in a marriage. In the 
Paul and Derrickson cases, the Supreme Court of Canada disallowed 

31 I am not asserting that the involvement of all "feminists" or women's rights activists 
and Aboriginal women is inappropriate. An excellent bridge building discussion of 
the violence against all women is provided in Laureen Snider 1998: 1-39. The work 
of Constance Backhouse 1991 also stands out in my mind as an example of feminist 
work involving Aboriginal women in an appropriate way. 
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the application of provincial matrimonial property law regimes on 
reserves. 32 As the Indian Act is silent on the distribution of matrimonial 
property on marriage break down, no matrimonial property regimes 
apply on reserves. This is a serious disadvantage to women. The 1985 
amendments to the Indian Act only removed the most obvious and 
blatant discrimination against Indian women from the face of the 
legislation. It is inaccurate to translate this into an assertion that gender 
discrimination has been fully removed from the Act. 

The Indian Act has not just done damage to those of us entitled to be 
registered under that statute. It is because the Indian Act excluded 
from registration some people (such as the Metis) that some argue 
that those excluded groups do not have any rights. They do not have 
the Indian Act and it's colonized (twisted) form of thinking that a 
federal statute is the source of their rights. Rather, I think the Metis 
are "fortunate" because they do not have all that written colonization 
to hold them down. They, at least theoretically, have a clean "statutory" 
slate. The Metis have neither treaty33 nor the Indian Act to confine 
them. Their rights have not been as whittled away or tarnished by 
Canadian laws under the guise of granting rights or becoming 
civilized. 34 The separation of Aboriginal peoples by the kind of rights 
we possess is a strategy of divide and conquer. This strategy is central 
in the process of colonization. The benefit from such a strategy flows 
to the colonizer as it is much too easy to control a people divided.35 

This is, in fact, an ancient strategy of colonialism. 

32 For a fuller discussion, see: Mary Ellen Turpel 1991: 17-40. 
33 I mean no disrespect to the sacred nature of these alliances called treaties. However, 

one look at the situation of treaties in Canadian law and it becomes obvious why I 
hold such a view. 

34 I do not believe that the individualized process for issuing script extinguished any 
"collective" land rights of the Metis. The script documents themselves are silent 
regarding extinguishment. In Canadian law, this is insufficient to create the 
extinguishment of land rights. With respect to our nation "lines", I will leave any 
further discussion for Metis citizens to write. To go further is to speak for the Metis 
(a distinct nation) and that is both unnecessary and improper. 

35 This is not an argument in support of pan-Indian ism. I have long believed we must 
organize around nation status (and/or perhaps treaty territories). 
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CLOSING THIS CIRCLE 

In conclusion, I wish to first return to a discussion on methodology. 
When I finished law school, I quite often described the feeling at 
graduation as the same feeling of relief combined with fear I had after 
leaving an abusive man. It felt like I had been just so battered for so 
long. Finishing law school is an accomplishment. Yet, I did not feel 
proud of myself. I just felt empty. This feeling forced me to begin 
considering why I felt the way I did. It was through this process that 
the ways in which law is fully oppressive to Aboriginal people began 
to be revealed. It is important to understand this process of self
reflection as an obligation that I have as a First Nations person trying 
to live according to the teachings and ways of my people. However, 
it is much more than a personal obligation. It is a fundamental concept 
essential to First Nations epistemology.36 It is, in fact, a methodology. 

The realization that law was the problem and not a solution of 
trans formative quality was a difficult one for me to fully accept because 
it made the three years I had struggled through law school seem without 
purpose. I did not want to believe it. Think about everything that First 
Nations people have survived in this country -the taking of our land, 
the taking of our children, residential schools, the current criminal 
justice system, the outlawing of potlatches, sundances and other 
ceremonies, as well as the stripping oflndian women (and other Indian 
people) of their status. Everything that we survived as individuals or 
as "Indian" peoples: How was it delivered? The answer is simple, 
through law. Almost every single one of the oppressions I named, I 
can take you to the law library and I can show you where they wrote 
it down in the statutes and in the regulations. Sometimes the 
colonialism is express on the face of the statute books and other times 
it is hidden in the power of bureaucrats who take their authority from 
those same books. Still, so many think law is the answer. 

The problem with why Canadian law just does not fully work for 
resolving Aboriginal claims, including those which fundamentally 
concern Aboriginal women, is actually quite simple. Canadian courts 
owe their origin to British notions of when a nation is sovereign. It is 

36 PleaseseeWillieErmine 1995: 101-112. 
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from Canadian sovereignty that Canadian courts owe their existence. 
Courts, therefore, cannot question the very source of their own 
existence without fully jeopardizing their own being. Courts cannot 
be forced to look at issues about the legitimacy (or, more appropriately, 
the lack thereof) of Canadian sovereignty as against the claims of 
Aboriginal sovereignties. The result is that Aboriginal claimants 
(women, men and nations) can never hope to litigate the issue that is 
at the very heart of our claims. This is, in fact, what distinguishes 
much feminist/women's litigation from Aboriginal "rights" litigation. 

It is not just that the decisions of Canadian law are often the wrong 
decisions. It is more complex than this. I am interested in having a 
place, including a place in Canadian law, that feels right and fits right. 
This requires a place free from oppression. I cannot accomplish this 
through acts of (or a life of) mere resistance. The place I seek would 
not only allows me the space37 and place to be a Mohawk woman, but 
encourages me to be all that I am capable of being. It is a place that 
respects for who I am as woman but also for how I understand myself 
to be both a member of a nation as well as a confederacy. This is my 
dream. 

37 I am not talking about a "safe space". That presumes that there is space outside the 
safe space that is not safe. Conceding that much space is not an acceptable parameter 
forme. 
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REALISM REFLECTED IN THE COURT OF APPEAL: 
THE VALUE OF THE ORAL TRADITION 

by 
Peter Spiller* 

1. INTRODUCTION 

I am presently researching the history of the New Zealand Court of 
Appeal, covering the period from 1958 (the date when the Court 
became a separate and permanent Court) to 1996 (the retirement of 
Sir Robin Cooke as President of the Court). My research has drawn 
upon two principal sources: the judgments of the Court, and interviews 
with the judges who have sat in the Court or on appeal from the Court. 
The interviews have involved conversations with Law Lords of the 
Privy Council, including Lord Denning (98) and Lord Wilberforce 
(90), judges of New Zealand's Court of Appeal including the late Sir 
Alexander Turner (91) and Sir Thaddeus McCarthy (91 ), and judges 
of New Zealand's Supreme/High Court including Sir Trevor Henry 
(94). 1 

In a general sense, the value of interviewing these people is self
evident. Together, they represent hundreds of years of legal experience. 
Without interviews and memoirs, the wisdom born of their experience 
is lost to people other than those with whom they come into direct 
contact. The force of this was keenly felt for me when I heard of the 
death of Alec Turner in June 1993. The three-and-a-half hours in which 
he freely shared his life's experience left me with a feeling of kinship 
with him, and a deep sense of loss even though I met him only that 
once. But the loss was not total, as I had recorded some of his wisdom 
and have shared this with others. 

* BA LLB PhD (Natal), LLM MPhil (Cantab) PhD (Cantuar), Professor of Law, 
University of Waikato, barrister and solicitor, High Court of New Zealand. I thank 
the members of the House of Lords and the judges of the Court of Appeal who have 
so openly and helpfully shared their experiences and thereby made this presentation 
possible. In particular I thank Lord Cooke of Thorndon and Penlington J for their 
helpful comments on an earlier draft of this article. Approval has been obtained 
from each judge for material drawn from interviews. 
I have interviewed all permanent Court of Appeal judges from Alexander Turner 
(appointed 1962) to Ted Thomas (appointed 1996), relatives of the judges who had 
died before I began my research, a selection of Supreme/High Court judges who sat 
temporarily in the Court of Appeal, and a selection of Law Lords who heard appeals 
from the Court of Appeal. All of these judges are European males and so my discussion 
necessarily excludes the role of women and Maori in the judiciary. 
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In a more particular sense, I believe that the oral transfer of knowledge 
is valuable for those engaged in the law. As the American Realist 
approach has stressed, in the quest for the majesty and solemnity of 
the law, and for legal disputes to be decided according to certain, 
objective rules, the essential humanity which is at the core of all legal 
disputes and their resolution can be eclipsed. 2 I recall my own 
decidedly non-realist legal education in South Africa and England, 
which left me with some knowledge of what "the courts" had decided 
in sets of compartmentalised cases. The impression which I gained 
was that the law on the printed pages of the law reports was somehow 
preordained, like the Ten Comandments brought down by Moses, 
produced by distant, inscrutable figures, and to be obeyed as received 
wisdom. All this left me ill-equipped to deal with the realities of law 
in practice, which revolve around the messy, disorganised dealings of 
human beings, and where the outcomes can be dependent on chance 
and frail human nature. My meetings with judges conveyed a strong 
sense that the process of judging and producing case-law is certainly 
not exempt from these human realities. 

I shall explore the particular insights which my meetings have given 
to me in five selected areas, namely, the personalities of the judges, 
the links between these personalities and their judgments, the vagaries 
of the law arising out of who is on the bench at the time, the realities 
behind combined judgments, and the workings of the Privy Council 
as New Zealand's ultimate court of appeal. Some of the insights which 
I mention are part of behind-the-scene activities which have not 
hitherto been revealed on the printed page. Other insights have come 
from a combination of the oral and printed word, in that comments 
made have caused me to probe published records and see patterns fall 
into place. 

2. SEEING THE JUDGES AS HUMAN BEINGS 

Michael Hardie Boys J once remarked that "Judges are, fortunately, 
human".3 My interviews with judges were fascinating in uncovering 

2 The distinctive feature of the American Realist approach is its stress on studies of 
the behaviour of judges. Judge Jerome Frank (Law and the Modern Mind (1930) 55) 
observed that law cannot be divorced from judicial decisions and was not, in the 
words of Justice Holmes, "a brooding omnipresence in the sky". See also Roscoe 
Pound, "The Call for a Realist Jurisprudence" (1931) Harvard Law review 697. 

3 MvY[l994]1NZLR527,537. 
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the distinctive humanity of each of them. I repeatedly noticed how 
clear and forthcoming my interviewees were in speaking of the 
characteristics which marked their contemporaries, and the similarity 
of these recollections from one interview to the next. Generally, I was 
also struck by the self-awareness of judges in speaking of their own 
approaches, which tallied with the observations of their colleagues. 

Of particular interest to me were the influences which had shaped the 
early life of the judges and the reasons why they had become lawyers. 
Gordon Bisson and Duncan McMullin remember with gratitude the 
religious upbringing that their parents provided,4 and Thaddeus 
McCarthy and Maurice Casey developed an interest in law while 
attending Catholic colleges. 5 Many of the judges were encouraged 
by their fathers to enter law, and many of the fathers were in legal 
practice. Here Ronald Davison was an exception: he was the eldest 
child of a grocer, and his interest in law was sparked by the report in 
the newspapers of the Bayly murder case.6 Ian McKay's legendary 
efficiency and capacity for concentrated work can be traced back to 
his years in the 1940s as a part-time student at Victoria University 
College. He remembers that the experience of working in the office 
and attending part-time lectures for 50 hours a week, in addition to 
written assignments and study, was useful in learning how to manage 
his time.7 

Interesting stories offormative influences were told by Michael Hardie 
Boys and Thomas Gault. The former remembers that the environment 
of the Methodist Bible Class and Church got him onto his feet and 
speaking in public, as prior to that he had been very timid. His father 
Reginald Hardie Boys, barrister and solicitor and later judge, was a 
strong personality who had destined his son for the law. Michael Hardie 
Boys' English and modem language masters inspired in him a love of 
language (evident in his judgments), and his headmaster a sense of 
public duty (evident in his current position).8 Gault's childhood was 
affected by the loss of his father at the age of two, which meant that 

4 Interview, Sir Gordon Bisson, November 1997, and interview, Sir Duncan McMullin, 
16 March 1994. 

5 Interview, Sir Thaddeus McCarthy, 15 February 1995, and interview, Sir Maurice 
Casey, 12 February 1998. 

6 Information supplied by Sir Ronald Davison. The William Bayly murder case of 
1934 created a sensation across New Zealand (see H J Wilson (ed), The Bayly Case 
(1934)). 

7 Interview, Rt Hon Sir Ian McKay, II February 1998. 
8 Interview, His Excellency the Governor-General, Rt Hon Sir Michael Hardie Boys, 

19 February 1998. 
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his mother was left with the difficult task of bringing up four children 
during the War and post-War years. Gault valued his rural upbringing 
in Paraparaumu, which gave him an appreciation of smaller 
communities, the countryside, the environment and outdoor life. His 
success at school and the presence of an uncle in a law firm in 
Wellington led to a legal career.9 

Clearly the judges of our courts are not faceless automatons, but 
personalities with different backgrounds, strengths and attitudes. 
Facing this truth is in itself of benefit to students of law. Harold Laski 
wrote that he "wished that people could be persuaded to realise that 
judges are human beings; it would be a great help to jurisprudence" .10 

3. DRAWING THE LINKS BETWEEN PERSONALITIES AND JUDGING 

Cooke P once replied to those who say that judicial answers depend 
on the philosophy of the individual judge, by observing that "one must 
do the best one can to be objective". 11 My interviews challenged me 
to trace links between the distinctive personality and background of 
each judge and his approach to judging. This was not always easy, 
because of the mix of character traits and experiences of each judge, 
because judges like other human beings are not always predictable in 
their actions, and because judging is a complex process involving a 
variety of factors. 

My task was made easier at times by judges such as lvor Richardson, 
who were quite explicit in drawing out links in their own career. For 
example, he agreed that he was cautious on the role of the courts 
regarding statute and executive action. 12 He noted that he was 
influenced by his experience with government ministries and offices, 
while working in the Crown Law Office, doing advisory work for the 
government, reviewing tax legislation, and reorganising the tax 
department. He believes that each branch of government should stick 
to its last, and has concerns about the abilities of a judge in the 
traditional court process to deal with public policy questions. 13 

9 Interview, Rt Hon Justice Gault, 9 January 1998. 
I 0 Quoted in D Pannick, Judges (1987) 27. 
II A-G for UK v Wellington Newspapers [1988]1 NZLR 129, 170. 
12 See eg Minister of Energy v Petrocorp Exploration Ltd [1991]1 NZLR I, 42-48. 
13 Interview, Rt Hon Sir Ivor Richardson, 13 February 1998. See eg Richardson J's 

judgment in Auckland Electric Power Board v Electricity Corp of NZ [ 1994] I NZLR 
551,560. 
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The clearest links that I discerned were between the extent to which 
judges were steeped in orthodox legal norms and their attitude to legal 
certainty and the judicial role. I cite as examples Clifford Richmond 
and Owen Woodhouse from an earlier period and Ian McKay and Ted 
Thomas from the more recent past. Richmond and McKay were the 
sons oflawyers, they engaged in commercial law practice in big centres 
for many years, and they followed a traditional path within the New 
Zealand legal profession. Both had clear views about the limits of the 
judge's role. Richmond said: 

There are two types of judges: (a) those who deal with each case 
as it crops up, within the legal principles that apply, involving 
the application of precedent that was binding ... ; and (b) those 
who view cases as opportunities to make and reform the law. I 
see myself as having been the former type of judge, who would 
restrict himself in his judgment to dealing with the case that 
actually was before him. 14 

McKay said: 

Stemming from my long involvement as a director of public 
companies and in the commercial field, I believe in a system of 
law where one can go to a lawyer to get an opinion or advice that 
one can rely on rather than knowing the law only when one gets 
to court .... The effectiveness of the law should be judged not by 
justice done in the particular case but by the 200 cases that do 
not come to court because the law is certain. Judges see only the 
tip ofthe iceberg, and their decisions should minimise the number 

of cases that need a decision. 15 

By contrast, Woodhouse and Thomas came from non-legal families 
and followed more varied careers than some of their colleagues. 
Woodhouse's father (for whom Woodhouse had enormous admiration) 
was a self-taught man who was determined to give his children their 
best chance. Living in Napier, Woodhouse experienced the horror of 
the earthquake of 1931, and not long after this his father was replaced 
at work by a younger man, leaving the family without a great deal of 
money. Woodhouse recalled that he and others who went through the 
"knock-about experience" of World War II came back to New Zealand 
with a more independent outlook and with a greater readiness to strike 
out. He practised as a barrister and solicitor in Napier for 15 years, 8 

14 Interview, Rt Hon Sir Clifford Richmond, 24 March 1993. 
15 Interview, Rt Hon Sir Ian McKay, II February 1998. 
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of these as Crown Solicitor. 16 Thomas' father (for whom Thomas had 
immense respect and affection) was a shearer and farm labourer who 
was keen to see his son in self-employed work and from an early age 
influenced him to become a lawyer. Thomas practised for many years 
at the bar, engaging in a variety of pursuits, including periods as a 
Visiting scholar at Harvard Law School and later at the Centre for 
Socio-Legal Studies, Wolfson College, Oxford. 17 Both Woodhouse 
and Thomas expressed less traditional views about the role of judges. 
Woodhouse stated: 

Amongst the qualities I value in a good judge are good instinctive 
judgment, common sense, a feeling for people, regard for the 
human factor, a capacity to laugh at oneself, and the ability to 
produce crisp, lucid judgments in the minimum of words. Judges 
do have a creative role, although they try to justify the way the 
law should be moving by reference to precedents. 18 

Thomas stated: 

The formalistic approach is likely to be encapsulated in rules; 
the substantialist approach (I follow) looks to the substance and 
seeks to advance the justice of the case. The law is incorrigibly 
indeterminate and judges have the ability to shape the law to do 
justice in particular cases and meet the reasonable expectations 
and needs of the community .... The commercial community has 
been led to believe that certainty is the be all and end all of the 
law .... Uncertainty of the law is in fact brought about by the 
over-use of the doctrine of precedent, arguing about whether a 
case relating to its facts applies to the different facts of the instant 

case. 19 

The openly-expressed differences between these judges found most 
obvious expression in cases which produced conflicting judgments. 
The kinds of differences evident in the 1970s between the judgments 
of Richmond P and Woodhouse J,2° were to be repeated in the 1990s 

16 Interviews, Rt Hon Sir Owen Woodhouse, 25 March 1993, 30 March 1994, and 30 
January 1998. 

17 Interview, Rt Hon Justice Thomas, II February 1998. 
18 Interview, Rt Hon Sir Owen Woodhouse, 25 March 1993. 
19 Interview, Rt Hon Justice Thomas, II February 1998. 
20 See eg Scott Group Ltd v McFarlane [1978)1 NZLR 553. Richmond P stated: "I 

would prefer that this branch of the Jaw be left in a state where professional men of 
integrity can feel confident that they will not be held liable" (at 570). Woodhouse J 
stated: "The mere absence of precedent will not be enough to protect the defendant . 
... By relating the duty to be careful to the situation of one's neighbour Lord Atkin 
gave a new vitality and breadth to the duty of care concept" (at 573-574). 
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when McKay and Thomas JJ sat along side each other on the bench. 21 

4. DISCOVERING THE VAGARIES OF THE LAW 

Edward Somers observed of judges that "different minds may come 
to different conclusions". 22 Linked with my insights into the 
personalities of the judges and their attitudes to judging were my 
discoveries of key judgments having been dictated by who happened 
to be on the bench at the time. 

The case popularly known as Lolita was a cause celebre of the early 
1960s. It was filed in the Court of Appeal on 8 August 1960 under the 
official title New Zealand Council for Civil Liberties v Attorney
General.23 The question at issue in this case was whether Nabokov's 
novel Lolita was an indecent publication in terms of the Indecent 
Publications Act 1910.24 At this time the permanent Court of Appeal 
comprised Kenneth Gresson P, Alfred North J and Timothy Cleary J. 
However, for much of 1960, North J was on leave,Z5 and so his place 
was filled by judges of the Supreme Court acting in a temporary 
capacity. One such judge was Trevor Henry J, who deputised during 
the month of September. The file of the case was read by Gresson P, 
Cleary J and Henry J on the basis that they would constitute the Court 
hearing the case. The preliminary views of the majority, Gresson P 
and Henry J, were that the novel did not unduly emphasise matters of 
sex, as required by the Indecent Publications Act 1910. However, the 
hearing of the case had to be postponed because of the illness of the 
leading counsel for the appellants, Wilfrid Leicester.26 By the time 
the case was set down for hearing, on 16-17 November 1960, North J 
had returned. The majority view of the Court, North J and Cleary J, 

21 SeeegR vlefferies [1994]1 NZLR 290. McKay J stated: "So far as the present case 
is concerned, I do not think, with respect, that one can imply into the statute a power 
of search of the kind suggested in the judgment of the President" (at 317). Thomas 
J stated: "Notwithstanding, therefore, that the recognition of a right to search at 
common law has traditionally been limited and, then, closely circumscribed, I 
welcome Cooke P's move to put the common law on a more modem basis in New 
Zealand. For myself I would not, however, use the language of implication. I 
simply view the power as part of the development of the common law" (at 323 ). 

22 Cooper v Compton (1987) 2 FRNZ 469. 
23 Court of Appeal 35/60 (National Archives, Wellington). 
24 Vladimir Nabokov (1899-1977) published the American edition of his idiosyncratic 

novel Lolita in 1958. 
25 Sir Alfred North, Some Reminiscences of Sir Alfred North (1980) 126-178. 
26 Interview, Hon Sir Trevor Henry, 30 January 1998. 
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with Gresson P dissenting, was that the novel did unduly emphasise 
matters of sex, in a manner which offended against the standards of 
the community. 27 

The effect of counsel's illness and the change of judicial personnel 
did not end with the majority decision in Lolita. The legal tests relating 
to censorship and indecency adopted by North P and Cleary J had a 
considerable influence in bringing forward the Indecent Publications 
Act 1963.28 This Act set up the Indecent Publications Tribunal and 
was designed to loosen the restrictions on publishing imposed by the 
old Act as interpreted by the Court of Appeal.29 Kenneth Gresson, 
newly retired from the Court of Appeal, had the satisfaction of 
becoming the first president of the Tribunal. 

Another way in which key personalities can affect the outcome of 
particular cases is through the ability of one judge to persuade and the 
preparedness of another to be persuaded on the issues and merits. The 
case of Transport Ministry v Payn,30 raised the issue of whether the 
words of the Transport Act 1962 should be interpreted so as to allow 
traffic officers, for the purpose of exercising their powers, a right to 
enter and remain on private property against the will of the occupier. 
The three judges who heard this case were Clifford Richmond P, Owen 
Woodhouse J and Robin Cooke J. By the end of the hearing Richmond 
P and Cooke J were prepared to allow the right of entry as a necessary 
implication of the Act, by virtue of the powers concerned and the 
purpose of the statute, and in the light of the facts of the case. However, 
Woodhouse J opposed the idea that traffic officers could intrude into 
private property in the way that they did in this case, and believed that 
basic rights of people could not be inferentially overriddenY In the 
period that preceded the handing down of the reserved judgments, 
Richmond P would not be shifted from his position, but finally Cooke 
J was persuaded of the Woodhouse J line. Analysis of the three 
judgments of the Court reveals the unequivocal positions of Richmond 
P and Woodhouse J, and the ambivalent views of Cooke J preceding 
his final decision. 32 

27 In Re Lolita [1961] NZLR 542. 
28 See Customs v Lawrence Publishing Co Ltd [1986]1 NZLR 407,410. 
29 Indecent Publications Act 1963, ss 3, II and 12. See (1963) 336 New Zealand 

Parliamentary Debates 1701 and 1708. 
30 [1977]2 NZLR 50. 
31 Interview, Rt Hon Sir Owen Woodhouse, 30 January 1998. 
32 See Transport Ministry v Payn [1977]2 NZLR 50, 54-55 (Richmond P), 59, 62, 64 

(Woodhouse J) and 68-69 (Cooke]). 
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5. UNPACKING COMBINED JUDGMENTS 

Frequently the Court has produced a combined judgment of its 
members. In criminal cases, statute dictates that the judgment of the 
Court of Appeal be pronounced by one member of the Court unless 
"in the opinion of the Court the question is one of law on which it 
would be convenient that separate judgments should be pronounced" .33 

It is the combined judgment that can be most deceptive as presenting 
uniformly received wisdom from on high. In fact, such a judgment 
can be the product of lengthy and heated discussion, redrafting and 
compromise. While the person who delivers the judgment is usually 
the person primarily responsible for its composition, the judgment 
may be the product of different judges writing parts of the whole.34 

These behind-the-scenes activities may be illustrated by the following 
two cases. 

In R v Lorimer,35 the trial for murder in the Supreme Court had been 
conducted on the basis that the only question which the jury had to 
determine was that of insanity. Counsel for the accused asked the 
judge to inform the jury that a special verdict of not guilty on account 
of insanity did not mean that the person concerned was immediately 
freed but rather that the person was kept in custody until the pleasure 
of the Minister of Justice was known. The judge refused to give this 
direction, and the jury ultimately returned a verdict of guilty but with 
a recommendation to mercy. The case on appeal was heard by Alfred 
North P, Alexander Turner J and Thaddeus McCarthy J. North P and 
McCarthy J thought that, in the light of a Privy Council decision,36 

the trial judge's stance had been correct. However, Turner J was not 
prepared to say that in no circumstances should the jury not be informed 
of the consequences of a successful plea of insanity. Much discussion 

33 Criminal Appeal Act 1945, s 18, and Crimes Act 1961, s 398. 
34 The Privy Council judgment in Kuwait Asia Bank EC v National Mutual Life 

Nominees Ltd [1990] 3 NZLR 513 was the product of Lord Lowry and Lord 
Templeman; the judgment in "')>brow v Chief Electoral Officer "'}>brow v Chief 
Electoral Officer [1980] I NZLR 147, delivered by Richmond P, was written by 
Cooke P and Richardson J. The compromises between different views, which a single 
judgment tries to accommodate, is evident in the bias section of the Re Thomas 
Royal Commission Royal Commission Thomas [1982] I NZLR 252, 275-284, 
contributed by Cooke J to the judgment of the Court. 

35 [1966] NZLR 985. 
36 Attorney-General for South Australia v Brown [ 1960] AC 432, 454: the Judicial 

Committee of the Privy Council reversed the order of the High Court of Australia. 



40 Yearbook of New Zealand Jurisprudence Vol2. 

ensued, and, despite entreaties from North P, Turner J was determined 
to write a dissenting judgment if his views were not accommodated. 
In the end, North P and McCarthy J decided to reach a compromise.37 

The result is that the judgment of the Court contains an invisible line 
down the middle, with the view of the majority first, followed by 
Turner J's qualification.38 

Efforts made in the controversial case Re Erebus (No 2)39 produced 
even more of a tangled web. At the conclusion of the hearing, the 
Court of Appeal agreed that a draft of the Court's judgment would be 
written by Woodhouse P, with Cooke J contributing a section on the 
law of natural justice. However, the draft that Woodhouse P ultimately 
produced was unacceptable to the rest of the Court, and three of the 
judges, Cooke, Richardson and Somers JJ, decided to produce a 
separate combined judgment. Richardson and Somers JJ asked Cooke 
J to do a basic draft of this separate judgment. Because the section 
that Cooke J did on natural justice remained a part of the judgment 
presented by Woodhouse P and McMullin J, this case constitutes a 
perhaps unique example of one judge contributing to two combined 
judgments in the same case. 40 

6. DEMYSTIFYING THE PRIVY COUNCIL 

My interviews highlighted a distinction between public facade and 
reality in the role of the Judicial Committee of the Privy Council. 
Possibly because of its distance and its symbolism as a link with Britain 
and the Crown, the Privy Council has been romanticised as an ultimate 
fount of justice to which European and Maori New Zealanders can 
have resort.41 

37 Interview, Rt Hon Sir Alexander Turner, May 1993. 
38 The judgment on p 988 of the judgment is divided as follows: that from line 23 to line 

31 ("In our opinion ... their verdict") was the view of North P and McCarthy J, and 
that from line 31 to line 42 ("We do ... to do so") was the section insisted on by 
Turner J. Over three decades later, one of the counsel for Lorimer, P G S Penlington, 
was able to use the hard-won qualification inserted by Turner J by giving the appropriate 
information to a jury (R v Anderson, unreported, High Court Hamilton, T I 0/97, 9 
December 1997). 

39 [1981)1 NZLR 618. 
40 The above account is drawn from several interviews with those who were involved. 
41 SeeP Spiller, A New Zealand Legal History (1995) 233-234. 
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My interviews made clear that the Privy Council is no less susceptible 
than the New Zealand courts are to the impact of different personalities 
and to the struggles and compromises required in dealing with 
uncertain areas of the law.42 The Privy Council, no less than the New 
Zealand Court of Appeal, has been susceptible to changes of emphasis, 
with the presence of Lords Denning, Dip lock and Wilberforce, 43 

followed by Lords Keith, Bridge and Oliver,44 followed in time by 
Lords Steyn, Nicholls and Cooke.45 The outcome of difficult litigation 
is, in the Privy Council as in other courts, shaped by who happens to 
be on the bench to hear the case at hand. 

Furthermore, the message of the Privy Council on whether the New 
Zealand Court of Appeal is entitled to depart consciously from English 
case law has not been consistent.46 It is no coincidence that, in recent 
judgments where the Privy Council has shown greater preparedness 
to accommodate distinctive New Zealand developments, New Zealand 
judges have sat and played a crucial role. One of the most remarkable 
examples of this was in the case of lnvercargill v Hamlin.47 Here, the 
Judicial Committee of the Privy Council, comprising four law lords 
and Michael Hardie Boys J, affirmed that judges in the New Zealand 
Court of Appeal "must surely" be entitled to depart consciously from 
English case law on the ground that conditions in England were 
different.48 In particular, the Privy Council, including Lord Keith of 
Kinkel, affirmed that the New Zealand Court of Appeal should not be 
deflected from developing the common law of New Zealand by the 
consideration that the House of Lords (including the same Lord Keith) 

42 See the recent differences amongst the Law Lords when they sat in the House of 
Lords in R v Bartle and Commissioner of Police for the Metropolis, Ex Parte Pinochet. 

43 See eg the judgment delivered by Lord Wilberforce in New Zealand Shipping Co Ltd 
v AM Satterthwaite & Co Ltd [1974)1 NZLR 505. 

44 See eg the judgment delivered by Lord Bridge in NZ Apple and Pear Board v Apple 
Fields [1991] I NZLR 257. See also the House of Lords judgment in Murphy v 
Brentwood, referred to below fn 

45 See eg the judgment delivered by Lord Steyn in Collier v Creighton [1996)2 NZLR 
257. See also Lord Cooke's dissenting judgment in the House of Lords in Hunter v 
Canary Whaif Ltd [1997) AC 655,711. 

46 Compare Hart v O'Connor [ 1985) I NZLR 159 and Attorney Genera/for Hong Kong 
vReid[I994]1 NZLR I. 

47 [1996]1 NZLR 513. 
48 At 519-522. 
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had decided in a different fashion in Murphy v Brentwood District 
Counci/.49 

My interviews also made clear that the Privy Council suffers from its 
distance from New Zealand. This has been evident in cases where, in 
the New Zealand courts, an understanding of New Zealand conditions 
has pervaded the argument and the decision in the case in hand and 
has at times been an unspoken premise.5° Furthermore, of major 
importance in this far-off forum is the role of counsel, upon whom 
judges unfamiliar with New Zealand law are vitally dependent. It is 
clear that the Privy Council has not always had the benefit of the best 
available counsel nor has it always had the same argument presented 
on which the New Zealand Court of Appeal has decidedY 

A case which illustrates the distance of the Privy Council and the 
crucial role of counsel is Treaty Tribes Coalition v Urban Maori 
Authorities. 52 This case was heard in October 1995 and the judgment 
of Lord Cooke, delivered on 30 April1996, was the last major judgment 
that he delivered in the Court of Appeal. The case concerned the 
respective roles of the Waitangi Fisheries Commission and the Waitangi 
Tribunal and whether the Commission was required to allocate assets 
solely to (traditional) iwi or groups of iwi. The central issue was 
whether the principles of the Treaty, applied to present-day 
circumstances, entitled urban Maori to benefit directly from the 
fisheries settlement. By the time the Court of Appeal gave its judgment, 
there had been seemingly interminable arguments, and the Court 
judged that the time had come to bring the central issue to a head 
without procrastination.53 The Court was very familiar with the 
relevant legislation (the Treaty of Waitangi (Fisheries Claims) 
Settlement Act 1992, as it had considered this Act in depth in a previous 

49 Murphy v Brentwood District Council [1991]1 AC 398. See also Attorney-General 
for Hong Kong v Reid [1994]1 NZLR I (Eichelbaum CJ present). This pattern was 
foreshadowed in Australian Consolidated Press Ltd v Uren [ 1969]1 AC 590, where 
North J was part of the Judicial Committee; and in The Philippine Admiral [ 1977] 
AC 373, McCarthy J played a pivotal role. 

50 See eg Lesa v Attorney-General [1982]1 NZLR 165 and Apple Fields Ltd v New 
Zealand Apple and Pear Marketing Board [1991]1 NZLR 257. 

51 By contrast, in the Hamlin case (discussed above), commentators have remarked 
that Christine French, counsel for the successful respondent, had a charming influence 
on Lord Keith. 

52 Treaty Tribes Coalition. Te Runanga o Ngati Porou and Tainui Maori Trust Board v 
Urban Maori Authorities [ 1997]1 NZLR 513. 

53 There were three appeals heard together over four days, involving 18 counsel (referred 
to in Richardson P's judgment at fn 56 below. 
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case. 54 In the course of answering the questions presented, the Court 
discussed the scope of the commission's duties and gave its definition 
of the term iwi, about which there appeared to be consensus and on 
which it concluded further evidence was not needed.55 In June 1996 
the appellants sought special leave to appeal against the findings of 
the Court of Appeal, and leave was granted on the basis that the 
questions involved in the appeals were of great public importance. 56 

However, when the case came for hearing before the Privy Council, 
counsel, not having raised this point before, objected that the Court of 
Appeal had given its definition of the term iwi and discussed the scope 
of the commission's duties, without allowing evidence on these matters 
to be called. The Privy Council, without an understanding of the central 
issue and the history of the wrangles, upheld the appeal on the basis 
of a breach of natural justice. 57 This was certainly an unjustified epitaph 
to the work that Robin Cooke and his court had done over the years, 
particularly in the areas of natural justice and Maori matters.58 

7. CoNCLUSION 

The value of exploring the realist thesis through the oral tradition can 
be summed up in one sentence: it confirms the human dimension of 
the law. It has been seen that judges come to the bench with differing 
personal backgrounds and views, that these find expression in their 
judgments, that the outcome of cases is dependent on the composition 
of the bench, that even supposedly unanimous judgments may be the 
product of human differences, and that these features persist to the 
highest level of the court system. One can expect, as the Court of 
Appeal inevitably becomes more diverse in terms of gender and 
ethicity, that these features will become more evident. 

54 See Te Runanga o Wharekauri Rekohu Inc v Attorney-General [ 1993]2 NZLR 301. 
55 Te Runanga o Muriwhenua and Others v Te Runanganui o Te Upoko o Te /ka 

Association Inc and Others [1996]3 NZLR 10, 18. 
56 Te Runanga o Muriwhenua and Others v Te Runanganui o Te Upoko o Te lka 

Association Inc and Others, unreported, Court of Appeal, CA 155/95, 165/95, 184/ 
95, 26 June 1996, Richardson P. 

57 Treaty Tribes Coalition, Te Runanga o Ngati Porou and Tainui Miiori Trust Board v 
Urban Miiori Authorities [ 1997]1 NZLR 513, 522. 

58 See eg Daganayasi v Minister of Immigration [1980]2 NZLR 130, 141. 
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At one level I found the confirmation of the realist thesis, that the 
administration of justice in the courts is essentially dependent on 
fallible and variable human beings, to be unsettling and sobering. The 
examples which I have cited collectively emphasise the inherent 
uncertainty of the law and legal outcomes especially at the higher 
level. 

At the same time, facing honestly the realities of the judicial system 
does have positive consequences. This can help prepare barristers to 
deal realistically with their task at hand, and it can engender healthy 
criticism of the present answers that our courts give and promote the 
creative development of the law. 

Furthermore, the essential humanity of the court system is its greatest 
asset. Cases come before the courts reflecting the infinite variability 
of human beings, and call for sensitive and acute human 
understanding.59 On this score, I was personally reassured that our 
country's leading cases had been decided by the real people I had met 
rather than by automated waxworks. The overwhelming impression I 
had of the judges that I interviewed was of kindly, helpful, thoughtful, 
dedicated and highly able human beings. My experience of the oral 
tradition causes me to believe that justice, at least as administered in 
the New Zealand Court of Appeal, has been in safe human hands. 

59 "If [the adjudicator's own judgment] be objected to as Jacking perceptible indices 
the short answer is that no other alternative both satisfactory and practicable at present 
exists" (R v MacPherson [1982] I NZLR 650, 652, per Somers J). 



NEW TIMES? SITES OF POWER AND TYPES OF 

RIGHTS FOR SOCIAL CITIZENSHIP1 

by 
Paul Havemann* 

INTRODUCTION 

This essay is a practical exercise in utopian realist musing about how 
rights and citizenship can form part of a process for making a more 
inclusive world for everyone. In the new times in which we live global 
'bads' vastly outweigh the 'goods'. Human rights discourse has not 
proved to be the shield for the powerless that idealists might have 
hoped. Rather than discard or 'trash' rights though it seems to me 
necessary to re appraise existing rights in terms of the sites of power 
in which citizenship is denied and enjoyed and suggest new types of 
rights and modes of enforcement which are required to enhance 
everyone's life as citizens of a local and global polity. This essay is a 
preliminary step in the process of conceptualizing types of rights in 
the context of key sites of power emergent in our new times. 
My paper is based on these assumptions: 
• that the world is undergoing a set of interrelated but sepa

rable processes of revolutionary change in the process of 
'modernisation'; 

• 

• 

* 

that these changes are fundamentally altering the ways we 
live with nature, understand ourselves, communicate, gov
ern, settle disputes, sell and produce, and combat crime; 
that these changes which are globally pervasive are occur
ring at an unprecedentedly rapid pace and have impact world 
wide on people in most uneven ways; 
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• that when it comes to the challenge of 'managing' the conse
quences of these revolutions in the interests of empowering 
citizens to define and create their own wellbeing, many di
mensions of the systems of law and governance we employ 
to regulate, control and govern are increasingly obsolete; 

• that social, economic, political, cultural and ecological bur
dens and benefits are consequently being distributed world 
wide in a most unjust manner. Few individuals' life chances 
are enhanced and most people are increasingly experiencing 
negative impacts from both old and new sites of power; 

• that a rights-based concept of reflexive cosmopolitan g/lo
caF citizenship forms a key component for an alternative way 
of governing and doing justice, and will assist the 
disempowered to transcend the injustices of authoritarian stat
ism, market fundamentalism and ecological vandalism which 
characterise our present modem social order; and 

• that new types of rights must be envisaged to empower people 
to practise cosmopolitan g/local citizenship. 

There is substantial agreement that the present age is one revealing 
great paradigm shifts in the ways in which we understand 'natural', 
social, and political phenomena. The scale and dimensions of these 
changes in our understanding are such that some theorists speculate 
that we are witnessing an epochal shift. For example, the term 'post
modern' used by Bonaventura De Sousa Santos3 suggests a transition 

2 Cosmopolitan g/localism I globalism [see Albrow, M The Global Age ( 1996)] informs 
a politics in which the local and the global are seen in a dialectical relationship in 
which the aspirations of the local are contextualised within a global frame of reference, 
in which North and South cannot be dichotomised. Cosmopolitanism is reflected 
by the actions of 'Rainbow' coalitions promoting radical democratic politics to 
transform dominant structures such as ethno-nationalism, patriarchy and capitalist 
and ecocidal productivism which structure powerlessness. Cosmopolitanism rejects 
martial, essentialist and nationalist cultural singularity and partriarchal and other 
imposed traditions as a basis for politics. Reflexivity recognises and promotes the 
capacity to change, tore invent oneself, to shed tradition. The present age is essentially 
one of reflexive modernisation. Post -materialist social movements such as the Greens, 
human rights. peace, labour and women's movements represent the vanguard of 
reflexive cosmopolitan g/local politics and are already practising the craft of 
citizenship on a platform in which the local is always linked to the global. 

3 De Sousa Santos, B Towards a new common sense: law, science and politics in 
paradigmatic transition (1995). 
Beck, U The Risk Society: towards a new modernity (1995); Castells, M The 
Information Age: Economy, Society and Culture, volumes/, II and Ill ( 1997); Giddens, 
A Beyond Left and Right: the future of radical politics ( 1995), Giddens, A The Third 
Way: the renewal of social democracy ( 1998); Held, D Democracy and the Global 
order: From modern state to cosmopolitan governance (1995); and see Heelas, P, 
Lash, S, and Morris, P Detraditionalisation: critical reflections on authority and 
identity ( 1996). 
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at least as dramatic as that from feudalism to the Enlightenment. 
[While I think that the post-modem label is a little premature, ideas 
such as the Network society, reflexive modernisation, and the Risk 
society describe phenomena that are not just continuations of simple 
modemity.4 I prefer therefore to adopt the description of this age as 
late or advanced modernity, a time representing the 'zenith' and 'nadir' 
for particular dimensions of the continuing process of modernisation. 
Modernisation is not a term I use with any sense of 'western 
triumphalism'; indeed, the dystopian 'bads' of late modernity seem 
vastly to outnumber the utopian 'goods'.] 

The terms 'informational age' and 'Network society' used by Manuel 
Castells5 signify the information technology (IT) revolution as the 
major discontinuity in the material basis of economy, society and 
culture between simple modernity and late modernity. The IT 
revolution thus represents an historical event at least as major as the 
eighteenth-century Industrial Revolution. The Industrial Revolution 
harnessed new sources of energy such as the steam engine, electricity, 
fossil, solar and nuclear fuels to new productive technologies in the 
interests of industrial capitalism. The IT revolution now fuels 
informational capitalism. The attributes of this new revolution are its 
pervasiveness and the depth of impression the new technology is 
making globally and locally in all spheres of human activity. The IT 
revolution has radically altered our modes of information processing 
and communication. It does not merely provide new tools for 
production but amplifies and extends the activities of the human mind. 

In spite of the excitement generated by this change in the North, late 
or advanced modemity6 is characterised by 'negative signs' in the 
form of a plethora of inter-related global 'bads', each with its own 
local pathologies, and a few 'goods'. Gross asymmetries of power, 
grossly unequal life chances, the fatal neglect of basic human needs,7 

and radically unequal political opportunities remain the fundamental 
dimensions of late modernity, just as they have been of other ages. 

5 Castells, M The Rise of the Network Society, volume I (1997) 30-31. 
6 Giddens (1995) supra note 4 at 100-102. 
7 See Doyal, Land Gough, I A Theory of Human Need (1991 ). 
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Among the salient dimensions of later modem times we number: 
• radical restructuring of capitalism for the globalisation of the 

new economic order; 
• massive polarisation of the rich North and the poor South; 
• acute instability and flexibility of work, and individualisation 

of labour; 
• shrinking of the traditional working class in the North; 
• continuing global, local, and interpersonal violence; 
• the emergence of social reflexivity, hence reflexive 

modernisation, leading to accelerated detraditionalisation 
(coerced and voluntary); 

• increased autonomy for some women; 
• the emergence of the Risk society, involving the unprecedented 

capacity to manufacture ecocidal harms; 
• the marginalisation of minorities and indigenous peoples both 

by the majoritarian 'democracy' of elective dictatorships and 
by military-industrial totalitarianism; 

• the IT revolution which has created the Network 
( cyber)society: the transformation of the material foundations 
of life, space and time, through the constitution of place less 
space and of timeless time, as expressions of dominant modes 
of action determined by controlling elites; 

• polarisation of 'info crats' and cyber paupers; 
• increasing surveillance and information control by 

unaccountable publicly and privately controlled information 
and communication technologies (ICTs); 

• the rise of the networking form of organisation and new social 
movements; 

• the emergence of a culture of real virtuality constructed by a 
pervasive, interconnected, diversified media system; 

• instantaneous electronic communications as a tool of 
commerce and control; 

• the demise of national citizenship and the legitimisation of 
supra-state citizenship claims based on human rights 
discourse; 

• the rise of the contracting-out of the state based on market 
fundamentalism, and the demise of the welfare state and other 
forms of crude statism; 

• the rise of supra-state forms of governance and of feral 
transnational corporations (TNCs); and 

• the consolidation of hierarchies of power based on ethnicity, 
gender, region and class and differential access to the ICTs. 
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David Held's term 'nautonomy' well describes the constellation of 
conditions of powerlessness embedded in this dystopian global and 
revolutionary scenario.8 Such powerlessness derives from socially, 
politically and economically conditioned patterns of asymmetrical life 
chances. At the heart of the condition of nautonomy lies social 
exclusion: denial of the capacity to have any participatory agency in 
structuring one's destiny. Nautonomy is most obvious on the axes of 
region, race/ethnicity, gender, class, age, and nationality, as experienced 
within key sites of power such as the 'free' market economy, 
authoritarian government, and kinship systems. 

HUMAN RIGHTS AND AN 'ETHIC OF HUMANITY'-PROGRESS SO FAR 

Among the few 'goods' is the glimmer of hope evident in the way an 
'ethic of humanity' 9 has permeated contemporary global political 
discourse (albeit in a decidedly American liberal idiom) for promoting 
empowerment and social inclusion by employing as a benchmark the 
so-called international Bill of Rights. This so-called 'Bill of Rights' 
is typically anchored by the Universal Declaration of Human Rights 
(UDHR) and two International Covenants, on Civil and Political Rights 
and Economic, Social and Cultural Rights (ICCPR and ICESCR) and 
a mass of other international instruments defining specific categories 
of rights. These rights began to be developed prior to World War II, 
notably under the auspices of the International Labor Organization 
(ILO), and have been evolving since 1948 under the UN and its 
agencies. These international law 'charters of rights' and their domestic 
equivalents now define and codify a minimum list of civil, political 
and social rights which ought to be everyone's birthright as a citizen. 
At present enjoyment of these rights is, of course, subject to limits 
imposed by the sovereign state and material reality! The international 
Bill of Rights-UDHR, ICCPR and ICESCR and other instruments 
notably in the European Union (EU)-now sets the precedent in terms 
of aspirational standards for the gamut of rights required by everyone 
to realise his or her life chances. 

8 Held (1995) supra note 3 at 171 and 191-212. 
9 Heelas, Paul "On things not being worse and the ethic of humanity" in Heelas, P, 

Lash, S, and Morris, P (eds) Detraditionalisation ( 1996) 200-222 and also Robertson, 
R "Mapping the Global condition: globalisation as the central concept" in 
Featherstone, Mike (ed.) Global Culture: nationalism, globalization and modernity 
(1990) 15-30. 
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Rights discourse is not unproblematic in any context. Ideological 
conflict exists, for instance, over whether the idea of individual human 
rights is not cultural imperialism and in collision with Asian values, 
and about whether social and economic rights ought to be regarded as 
justiciable human rights at all. Until the end of the Cold War, legal, 
civil and political rights enjoyed a central place in American-dominated 
international human rights talk, while social and economic rights were 
seen as the preoccupation of communist regimes. The idea that social 
and economic rights deserve parity of esteem with other types of rights 
is now gaining some ground, however: for instance, there has been an 
enormously high level of 'symbolic' formal ratification by states of 
the international human rights instruments making up the international 
Bill of Rights. 

The human rights embodied in the international 'Bill of Rights' and 
associated instruments have been summarised10 as follows: 

Life, Liberty and security of the person 
Protection against slavery 
Protection against torture and cruel and 
inhuman punishment 
Recognition as a person before the law 
Equal protection of the law 
Access to legal remedies for rights 
violations 
Protection against arbitrary arrest and 
detention 
Hearing before an independent and 
impartial judiciary 
Presumption of innocence 
Protection against ex post facto laws 
Protection of privacy, family and home 
Freedom of movement and residence 
Asylum from persecution 
Nationality 
Marry and found a family 
Own property 
Freedom of thought, conscience and 
religion 

Freedom of assembly and association 
Political participation 
Social security 
Work, under favourable conditions 
Free trade unions 
Rest and leisure 
Food, clothing and housing 
Health care and social services 
Special protection of children 
Education 
Participation in cultural life 
Protection of minority culture 
Self determination 
Humane treatment when detained or 
imprisoned 
Protection against debtor's prison 
Protection against arbitrary expulsion of 
aliens 
Protection against advocacy of racial or 
religious hatred 

10 The Economist 'Human Rights Law' 5/12/98,9. This draws on the thinking of US 
scholar and antagonist of justiciable social rights Jack Donnelly in his International 
Human Rights ( 1998). Inevitably Donnelly leaves out the right to development, the 
dangers of which, in his view, far outweigh its benefits: see Donelly, J 'In search of 
the Unicorn: the jurisprudence and the politics of the right to development' 15 
California Western Int. L. J (1985) 482. Steiner, Hand Alston, P (eds.) International 
Human Rights in Context (1996) contains no reference to rights to a sustainable 
environment as a human right, per se. 



1998 New Times? 51 

Notably missing from this list are the right to development and the 
right to a sustainable environment. 

Legal and civil rights and freedoms are frequently framed in negative 
terms, such as freedom from, protection from. Positive rights
endowing, duty-implying terms like those commonly asserted as social 
and economic rights need greater emphasis and a change of g/local 
culture to give them parity with the classical liberal rights (civil, 
political and legal). The practice of re-visioned citizenship will require 
that state and supra-state entities actively shoulder positive duties as 
well as offer protection from the abrogation of rights. 

The basic argument presented here is simple enough: citizenship is a 
political resource for the assertion of a universal yet culturally 
differentiated status for everyone. Such a status confers an individually 
and collectively enjoyed bundle of human rights (and obligations). In 
my view, rights discourse is at its most valuable and least likely to 
mystify, when rights are conceived as ideological resources in a 
political process to enhance empowerment. Re-visioning citizenship 
involves the continuous political process of assembling, augmenting 
and actualising the bundle of human rights that constitutes citizenship. 
Such rights represent claims to de-commodified, set rights and 
obligations for empowering individuals in a myriad of sites of power. 
Both rights and duties for everyone are essential for autonomous 
political participation by everyone. 

Advocacy of rights-based means of empowerment must also involve 
careful analysis of obligational discourses inherent in the idea of 
citizenship. It seems to me that before demanding such symmetry 
that every right has a correlative duty, duties must in the first instance 
be conceived as flowing from the powerful to the powerless, not the 
other way round as in much New Right discourse. For example, the 
New Zealand Government's recently floated Code of Social 
Responsibility is to apply, not to the Government's or state's conduct, 
but to welfare beneficiaries. 

Participation is a key dimension of the active politics required by re
visioned citizenship for the purpose of securing optimal life chances 
for people as citizens and for future generations. As well as continuing 
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to vigorously preserve and promote basic civil and political rights, 11 

we need to conceive of rights even more broadly. Social and ecological 
rights and knowledge and information rights, for instance, are among 
the first types of rights I would see requiring urgent substantive 
definition, assertion as substantive rights in themselves and requiring 
concrete enforcement in both North and South. 

The practice of citizenship involves asserting and enjoying access to 
the life chances legitimated and codified as human rights; it also 
involves fulfilling obligations based on the principle 'from each 
according to his or her ability; to each according to his or her need 
and sometimes merit'. Citizenship critically involves engagement in 
participatory political processes that contribute to the actualisation of 
rights and the performance of the duties constituting the status of 
citizen. 

Combating nautonomy is the purpose for re-visioning citizenship. A 
special focus of the task must therefore be on the bundle of rights and 
obligations associated with actualising citizenship. The absence or 
denial of these rights signals most clearly a state of nautonomy. 
Eighteenth-century as it sounds, rights are 'a shield and a sword' for 
the citizen. Recognition of the scope and limits of ideological work 
done by rights discourse remains integral to all counter-hegemonic 
politics for re-visioning citizenship into the next millennium. It is an 

old struggle against the abuse of power and for empowerment. 

AFTER THE KEYNESIAN WELFARE STATE (KWS) AND THE NEW 

RIGHT EXPERIMENTS-A THIRD WAY? 

The capacity to practise citizenship is conditioned by the distribution 
of power, on many sites, within the local and global political economy. 
Confining ourselves to OECD political economies for this purpose, 
on the immediate horizon we can observe a dialectical process 
concerning the two dominant experiments in 'ways of managing' the 
political economy of the post-World War II eras. This process consists 
of salvaging and dismantling aspects of Keynesian welfare statism 

II See Kenny, T Securing Social Rights Across Europe (1997), an excellent Oxfam 
research report which exemplifies this approach very thoroughly, and see especially 
Hunt, P Reclaiming Social Rights (1997). For a good overview see Steiner and 
Alston (1996) supra n 10. 
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while shedding and embellishing upon aspects of New Right market 
fundamentalism. In western Europe and some of the USA a Third 
Way is being debated. I will turn to this new set of ideas shortly. 

Globalisation because of the information and communication 
revolution takes on an entirely new form and power, different from 
that of its predecessor, imperialism. The concept of globalisation alerts 
us to the actual and potential pervasiveness of this process of change
at local, regional, and worldwide levels. In this context a new societal 
paradigm is emerging which makes the state increasingly powerless 
and leads to adaptations such as the contract state to enable the local 
public sphere to pay its way in the context of a new, New World 
Economic Order. This new New World Economic Order is borderless 
for capital and data but not for most people. As review of the social 
implications of the (thankfully now stalled) Multilateral Agreement 
on Investment (MAl) illustrated, the New World Economic Order is 
global in scope, as the GATT has been. A g/local citizenship needs to 
be envisaged which can form the basis for action through the political 
media of re-visioned roles for the state, civil society, non-governmental 
organizations (NGOs) and inter-governmental organisations (IGOs). 
Otherwise, the 'internationalisation' of the economy and the 
globalisation of the currently hegemonic ideology of market 
fundamentalism will exacerbate already nautonomic conditions in both 
South and North. 

In late modern times the state seems potent yet anachronistic as a site 
of power. Nation-state citizenship-especially with its sovereign, 
nationalistic, masculinist, productivist, and martial connotations-is 
increasingly becoming less relevant to re-visioned citizenship. 
Increasingly it seems that a personal and cultural identity fashioned 
from ethno-nationalism is being exploited as the identity around which 
to rally to mount ethnically based populist resistance to globalisation. 12 

Similarly, the nation state, the state-based order ofiGOs, and the select 
club of Northern-dominated NGOs seem antiquated yet paradoxically 
essential vehicles for promoting g/local social citizenship which 
articulates pluralistic and cosmopolitan politics based on empowering 
rights. 

12 Castells, M The Information Society: economy, culture and society, vol. II Power 
and Identity ( 1997) 356. 
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After decades of experimentation, many lessons about the 
dysfunctionality of totalitarian statism, Keynesian welfare statism and 
market fundamentalism are there to be learned and integrated into the 
re-visioning exercise. A way between crude statism and market 
fundamentalism urgently needs to be conceptualised to provide a 
'template' for policy making to combat nautonomy. Institutional 
redesign of the state and political-legal process to transcend the ruts 
gouged by the old experiments ought to be high on the agenda. I have 
recently found in Euro-American ideas about a Third Way 13 a trajectory 
of thinking that currently seems to offer some comprehensible guidance 
about ways to apply some of these lessons. (It seems unavoidable 
that we New Zealanders should look for ideas to the metropolitan 
social democratic polities of the North from which our own intellectual 
and institutional frameworks largely derive.) 

According to eminent UK sociologist Tony Giddens, who is emerging 
as its chief theorist, this Third Way, beyond the old Left and New 
Right, is grounded in a renewed social democratic politics. I have 
modified Giddens' 14 comparison of the embryonic Third Way with 
its immediate predecessors in the diagram below and draw from his 
ideas in the following analysis: 

Paradigm 
Keynesian Welfare New Right (neo-

Third Way (new 
Attributes 

Statism (old Left liberal after-
centre-left ... ?) 

fordism) fordism) 

Basis of 
Class politics of the Class politics of the 

Modernising 
hegemonic movement of the 
ideology 

Left Right 
Centre 

Market ethos 
Old mixed Market New Mixed 
economy fundamentalism economy 

Corporatism: state 
New democratic 

Governance ethos dominates over Minimal state 
state 

civil society 

Ethos of national Internationalism/ 
Conservative 

Cosmopolitan 
nationalisrnljingois-

identity jingoism/populism 
rnlpopulism 

nation/globalism 

Welfare ethos 
Cradle to grave Residual welfare Social 
welfare state safety net investment state 

13 Giddens (1998) supra n 3 at 66-85. 
14 Giddens, A' After the left's paralysis' New Statesman 1/05/98,18. 
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The Third Way idea embodies values such as: 
Equality, 
Protection of the Vulnerable, 
Freedom as Autonomy, 
No rights without responsibilities, 
No authority without democracy, 
Cosmopolitan pluralism, and 
Philosophic Conservatism (I think this 
means a conservatory ecological ethic). 

The Third Way has attracted much scepticism from USA and UK in
tellectuals on both the Right and Left. 15 The gist of some critiques is 
that it may be nothing more than watered-down economic rational
ism with a modicum of hitherto omitted humanistic externalities stirred 
in, branded for marketing purposes as 'renewed' social democracy. 
Robert Reich, Clinton's former Secretary of Labor, sees little prom
ise, so far, in the Clintonite version of the Third Way. In a recent 
article in The American Prospect16 he cites its perilous path, its lack 
of a natural constituency, and the inescapable and banal dilemma USA 
Third Wayers (practical idealists) pose for themselves: how to liber
ate market forces while easing the transition for those who would 
otherwise fall behind. He concludes that Third Way leaders must 
broker a new social contract between those who have been winning 
and those who have been losing in the US prosperity stakes. Reich 
urges a new 'patriotic' communitarianism. This sounds like re-vivi
fied fordism without the collective memory of World War II to legiti
mate it, instead of what I see as the necessary paradigm shift to a new 
reflexive g/local cosmopolitanism; however, in the immediate term, 
it may be the political glue for uniting a post-fordist America around 
a politics which challenges some basic nautonomic conditions. 

Anthony Barnett, founding director of Charter 88, the UK group 
promoting the case for a written constitution and Bill of Rights for 
Britain, is highly critical of the current Blairite version of the Third 
Way. 17 He critiques the strong centralising, conservative and 
incrementalist tendencies of some of its leaders (Straw, Mandelson, 
Irvine). Barnett decries the 'corporate populism' that is providing the 

15 See generally Halpern, D (ed) with Mikosz, D 'The Third Way: summary of the 
NEXUS on line discussion' at URL http"//www.netnexus on~/library/papers/ 
3way.html#Backg:round 27/S/98. 

16 Reich, R 'We are all Third Wayers Now' The American Prospect March/ April (1999) 
46-S I. 

17 Barnett, A 'Corporate control' Prospect February (1999) 24-29. 
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ideological spin to capture New Labour's navigational coordinates as 
it steers between the consensus politics which led to and sustained the 
KWS and conviction politics which drove the Thatcherite revolution 
down the path to market fundamentalism. The risk here is that New 
Labour has attended to the overwhelming feeling of a need for change 
while perpetuating dependency on the relatively authoritarian mode 
of governance and while fetishising the productivism of its 
predecessors. Barnett describes this phenomenon as the 
'modernisation of subjecthood'. This type of Third Way is certainly 
not likely to provide a platform of process hospitable to reflexive g/ 
local cosmopolitan citizenship, any more than Clinton's does. 

It is very early days, though, for a new Third Way oriented social 
movement to gain hold within the electoral politics of complex polities 
like the USA, UK and Western Europe. In my view, however, it is 
only from this context that ideas and action for a g/local polity of 
empowered citizens based on reflexive cosmopolitanism will come. 
Third Way ideas therefore deserve serious consideration as a basis for 
envisaging utopian yet realistic alternatives to statism and market 
fundamentalism. The Third Way seems to me to offer ideas making 
up, to quote Andrew Gamble and Gavin Kelly, 

new and heterodox ideas ... which recognise that there has been a 
sharp break in political continuity which may render many former 
political certainties obsolete. 18 

In contrast with market fundamentalism, Third Way politics implicitly 
and explicitly rests on a set of state and supra-state derived individual 
and collective social rights and obligations. These rights form key 
elements of the common structure of participatory and informed 
political action necessary to realise the emancipatory goal of individual 
and communal autonomy. In this schema government has an active 
role on behalf of citizens to promote the Third Way values cited above, 
through a programme involving: 

Structurally responding to globalisation, 
Expanding the public sphere, 
Re-asserting the effectiveness of government in the 
face of markets, 
Democratising democracy, and 
Practising active risk management. 

18 Halpern, supra n 15, at 5 of25. 
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SITES OF POWER AND TYPES OF RIGHTS 

In order to conceptualise the implications for the bundle of rights 
essential to practice social citizenship in a local and the global polity, 
I have attempted to link Third Way programmatic principles for 
governance to the sites of power hence to the types of rights which 
ought to constitute g/local social citizenship. In this I draw on David 
Held19 who has identified a conceptual scheme linking sites of power 
to types of rights. Hi's scheme is helpful for making more explicit the 
types of rights required to combat nautonomy which is one of the 
chief objectives of citizenship. Held's categories can be summarised 
as follows: 

Sites of Power Types of Rights 

Body Health 

Welfare Social 

Culture Cultural 

Civic associations Civic 

Economy Economic 

Coercive relations/ organsied 
Pacific 

violence 

Political institutions Legal and regulatory 

I see these as amongst the basic strands making up the bundle of rights 
that need to be assembled for a re-visioned concept of citizenship. 
However, for the purposes of my re-visioning social citizenship project 
I enlarge upon Held's sites of power I types of rights framework below 
( and see Appendix 1). This enlargement highlights new sites of power 
associated with late modernity, especially arising in the context of 
globalisation, the Network and Risk Society. 

19 Held (1995) supra, note 3 at 191-2, table 9J 
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Nature: Ecological Rights and Inter-Generational Obligations 

The manifestations of ecocide captured in Beck's idea20 of the Risk 
society make the salience of a conservatory ethic essential to the 
Third Way political agenda. I have therefore lifted nature (the 
ecosystem) into a site of power in its own right, related but not 
subservient to the body and health rights, in order to stress the 
importance of ecological rights. Such rights are coupled to significant 
inter-generational, inter-species and bio-regional obligations which 
ordinary rights jurisprudence is as yet ill-prepared to address. As 
Appendix 1 shows, there has as yet been very little recognition of 
ecological rights and inter-generational obligations in the standard 
international human rights instruments. The right to a safe environment 
offers a gesture in the direction of ecological rights. 

The Self: Knowledge, Access and Informational Rights 

Existing human rights to education and participation in cultural life in 
my view don't adequateley address the needs every citizen will have 
for active participation in the Network Society. In the informational 
age or Network society21 the self emerges as a further site of power 
requiring specific and novel types of rights of access to the ICTs and 
control over the uses to which they are put. Information, access to 
knowledge, and privacy rights must be understood as public, not 
private, property rights, or nautonomic conditions will be exacerbated. 
The informational age makes the capacity to be informed, to be socially 
reflexive, to reinvent oneself and to modify ascriptive tradition a major 
constitutive element of actualising life chances. Such life chances 
seem to me to be protected and advanced by Third Way values such 
as: 

Equality as inclusion, 
Protection of the vulnerable, and 
Freedom as autonomy. 

There is virtually no explicit recognition of access to knowledge and 
information as a human right unless it can be extrapolated from the 

20 Beck (1995) supra, n 4. 
21 See generally Castells, M The Information Age: Economy. Society and Culture, 

volumes I, II and III (1997). 
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right to education. On a positive note, when Harvard Law School's 
Berkman Centre for the Internet and Society hosted a conference on 
the theme: 'Will the Net inevitably drive a deeper wedge between 
Rich and Poor?', speakers drew the analogy between the internet and 
the Commons and stressed the importance of the inclusion of everyone 
in the benefits of the informational age.22 

Intimacy: Relational Obligations and Individual Rights 

Closely linked to the self are intimate trust based relationships such 
as those constituted by 'the' family. Human rights protecting 'the' 
family, though, are problematic. Traditionally the family has been 
conceived as a community of descent, based on kin and economic 
obligations and offering the virtues of stability and control. The 
relationships that constitute such families are frequently based on 
coerced loyalty across generations. Detraditionalised,23 assent- and 
trust-based, relationships between intimates are increasingly a 
dimension of intimacy in late modem times. Recognition of relational 
obligations and individual rights for those in kin-based family 
systems and in the burgeoning alternative forms of intimate trust-based 
relations is necessary. A Third Way programme should give parity of 
esteem to the rights and obligations of those in both models of intimate 
relationship to enable them to fulfil their interpersonal and inter
generational obligations. These are tangentially expressed in terms 
of equality and non-discrimination rights. 

Giddens suggests that the building blocks for 'a democratic family', 
presumably obtaining between partners in the broad spectrum of trust
based intimate relationships, are: 

Formal equality, 
Individual rights, 
Freedom from violence, and 
Negotiated authority.24 

22 See the URL http://cybercon98.harvard.edu/archive/ for the online proceedings. 
23 See Heelas, Lash and Morris (1996) supra, note 3 
24 Giddens (1998) supra, n 4 at 93-94. 
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Market: Economic and Developmental Rights and Obliga
tions 

Globalisation and the information and communication technology 
revolution accentuate the age-old disempowerment of citizens 
manifested in the asymmetrical control over the means of production 
inherent in capitalism. In 1986 the UN General Assembly adopted 
the Declaration on the Right to Development. While it is often assumed 
to be targeted at peoples in the economic South, its application offers 
a charter for all peoples in their challenge to nautonomic conditions. 
The Declaration embraces an holistic recognition of traditional human 
rights such as geo-political pacific and security rights, self 
determination rights, and civil, political-economic, and cultural rights. 
Upendra BaxF5 identifies as an essential element of the right to 
development the principle that the human person ought to be the central 
subject of the development process and the main participant and 
beneficiary of development, including economic development. The 
right to development, necessarily, further requires the power to exercise 
currently embryonic social citizenship rights of the sort we are 
advocating, notably knowledge access and informational rights, 
ecological rights and inter-generational obligations, and the whole 
array of economic rights and obligations. 

Governance: Legal, Political and Civil Rights and Obliga
tions 

Governance processes need to subsume and enlarge upon state political 
legal processes as major sites of power. Civic associations and 
(governmental) political-legal regulatory institutions at the nation
state level are no longer sites of power which alone can honour the 
social contract between citizen and state. Globalisation, contractual ism 
and the hollowing-out of the state have radically challenged traditional 
modes of governance. Today the state and, notably, supra-state entities, 
new social movements, and NGOs make up de-centred and diffuse 
vehicles for regulation and intervention. The advance and defence of 
citizenship requires enhanced levels of public democratic participation 
to actualise people's legal, civil and political rights in these new arenas, 

25 Baxi, U ' The Development of the Right to Development' unpublished ms, School 
of Law, University of Warwick (1997) 2. 
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as citizens and as consumers and investors (in the North) with g/local 
and cosmopolitan horizons. 

A Third Way programme built on a framework consisting of (among 
other things): 

A New Democratic State, 
Active Civil Society, 
A Social Investment State, and 
Cosmopolitan Democracy 

can make a start towards the reconstruction of a system of governance 
most likely to mitigate, and even eradicate, nautonomic conditions 
through state and supra-state intervention. 

The participatory power of citizens has to be exerted upwards beyond 
the state to regional and global levels of norm formulation as well as 
downwards to the local level. The concept of a 'social investment 
state' captures the idea of economic participation through state 
spending to promote work and to create the infrastructure required 
for economic activity. This is a break from the minimalist residual 
welfare state of the New Right and from the Fordist, so-called 'nanny
state', welfare state, which often paternalistically provided benefits 
in cash and kind tied to state-sponsored remedial personal social 
services. New and authentic ways to redefine work and reward 
contributions to the community outside the market, to build the capacity 
of civil society, and to devolve power to enable greater grass roots 
participation are needed. 

Coercion and Violence: Pacific Rights and Restorative Obli
gations 

Managing coercive relations and responding to organised and 
unorganised violence are the least well developed dimensions of a 
Third Way programme, as far as I can see. Crime and violence have 
not featured much in utopian realist musing. This neglect may explain 
the attraction to authoritarian populist law and order reactions 
demonstrated by some communities. The ambiguity of the role of the 
state presents many difficulties to those considering pacific rights and 
the management of coercive power. In many societies coercive force 
is experienced within state borders as violence against the powerless. 
Add to this problem that of the globalisation of organised crime and 
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the growth of global narcotic and other illicit economies, and the 
increasing powerlessness of the state itself to do good or prevent harm. 
Appropriate and effective techniques for controlling crimes of the 
powerful are most elusive at supra-national and national, let alone 
local, levels. Ideas about pacific rights are well developed, in theory, 
at inter-state levels, but poorly understood and operationalised at the 
intra- and inter-community and interpersonal levels. 

The eradication of criminogenic conditions leading to crimes of the 
relatively powerless is part of the larger assault on nautonomy. 
Controlling crime, and promoting accountability for it, present as 
immediate and vexing problems. The problem of interpersonal (male) 
violence is on the rise. The polarisation of rich and poor people's life 
chances and material conditions exacerbates crimes against property 
and personal security. What types of rights and duties are needed for 
challenging the illicit use of power based on violence? Neither 
authoritarian statism nor market fundamentalism offers many useful 
answers to this question. 

I suggest that within the total re-visioned scheme of sites of power 
and types of rights /duties necessary for the exercise of citizenship, 
pacific rights and restorative duties need building up to construct 
an inclusive obligational discourse which empowers victims, local 
communities and the state. Such a discourse must transcend the state/ 
perpetrator dichotomy focussed on upholding the authority of the state. 
This dichotomy tends to neglect victim and community, and omits 
other entities (including the state) from the dragnet of obligation. 

A new obligational discourse could be based on the personal 
dorninion26 of the individual citizen set in the context of a multi-layered 
complex of obligations linking victim, immediate community, 
perpetrator, state and non-state entities. As the state and community 
increasingly lose power at the local level because of the imperviousness 
of global actors to local accountability, the problem of harms caused 
by feral TNCs, operating without global or local constraints and 
facilitated by the ICTs and air transport, needs urgent consideration. 
New paradigms for allocating responsibility need to be designed that 
are harm-based, not fault-based, and that employ mechanisms of 

26 See Braithwaite, J and Pettitt, P Not Just Deserts: a Republican Theory of Justice 
(1990). 
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enforcement that transcend the limits of local power and yet are at the 
same time less reliant upon the state. 

CONCLUSION: SITES OF POWER AND TYPES OF RIGHTS AND 

OBLIGATIONS 

I propose that as a starting point we need to envisage the content of a 
charter of citizen's rights and obligations in terms of sites of power 
and types of rights. 

Sites of Power Types of Rights and Obligations 

Body Health 

Self Knowledge, Access and Informational 

Intimacy Relational and Individual 

Nature Ecological and Intergenerational 

Welfare Social 

Culture Cultural 

Governance Civil, Legal and Political 

Market Economic and Developmental 

Coercion Pacific and Restorative 

Some of these sites, rights and obligations were not considered when 
rights talk and citizenship were first deployed as the linchpins of 
eighteenth-century Euro-American liberalism. Liberalism, despite its 
powerful nationalistic, formalistic, masculinist, and individualistic 
connotations, served as the revolutionary credo of its time to combat 
the nautonomy constituted by feudalism. Ecologism27 and other forms 
of green political thought likewise challenge capitalist productivism 
as a site of power because of its trajectory of ecocidal risk. 

In Appendix 1 I offer a very tentative conceptual scheme for identifying 
sources of nautonomy, the nature and form of contemporary 
jurisprudential technology, and the range of currently recognised 

27 See Dobson, A Green Political Thought ( 1990). 
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human rights. These are juxtaposed with some of the basic rights and 
obligations that seem intrinsic to re-visioned social citizenship. It 
seems to me at this time that a contemporary Third Way political 
agenda for striving to actualise citizenship based on such a bundle of 
rights and obligations deserves serious discussion, both globally and 
especially in New Zealand, if only as a catalyst for further analysis 
and action. Perhaps debate about a new written constitution will allow 
a broader concept of citizenship to be entrenched into New Zealand's 
political-legal institutions, processes and political culture? 

Ideally rights enforcement for citizenship as envisaged in the foregoing 
will increasingly stress the proactive fulfilment of obligations to 
enforce rights for citizens not merely the reactive posture of respecting 
or protecting such rights. Likewise the balance must favour human 
rights not duties to the state, the justiciable rather than merely 
aspirational character of rights, prosecuting current violations not 
merely setting standards for 'progressive realisation' and the active 
enforcement of substantive rights rather than merely setting up to 
ensure procedural distributional fairness. 

Ideas about rights, obligations and citizenship remain to be radically 
re-conceptualised everywhere. Even in terms of a Third Way agenda, 
the particular forms and functions of contemporary jurisprudential 
technology need a paradigm shift to make them congruent with the 
sort of regulatory normative schemes and processes required to 
challenge nautonomy. A globalised 'ethic of humanity' informed by 
cosmopolitan pluralism must be asserted against simplistic nostalgia 
for welfare statism and even more strongly against the currently 
hegemonic (American) formula for prosperity (for the few): 'turbo' 
capitalism: privatisation + deregulation + globalisation = turbo
capitalism= prosperity.28 

28 Luttwak, E Turbo-Capitalism: Winners and Losers in the Global Economy ( 1999). 
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Ideas about rights, obligations and citizenship persist in forming core 
political-legal concepts which are, in theoretical terms at least, 
universally available for challenging nautonomy, even if the role, 
responsibilities and form of the state are in flux. How can rights and 
citizenship be re-crafted to increase the symmetry of life chances and 
to realise the emancipatory promises of late modernity? What is to be 
done about working towards a just, post-modem, and post-materialist 
future when humankind will peacefully cohabit with itself and other 
species on a healthy planet? The framework outlined above is not 
prescriptive and represents work in progress building on the author's 
previous investigations into late modernity, commodification, the 
contract state and the web.29 

29 Havemann, P 'Modernity, Commodification and Social Citizenship' (1997)1 YB 
NZJ; 
'Re-commodification, the Contract State and Social Citizenship' in Christodoulidis, 
E (ed.) Communitarianism and Citizenship (1998); 'Indigenous Peoples, the State 
and the challenge of Differentiated Citizenship: a formative conclusion' in Havemann, 
P (ed.) Indigenous Peoples' Rights in Australia. Canada and New Zealand (1999) 
and 'Enmeshed in the Web: Indigenous Peoples' Rights in the Network Society' in 
Cohen, Rand Rai, S (eds.) Global Social Movements [forthcoming I999]. 



Appendix 1 SITES OF POWER, CONTEMPORARY JURISPRUDENTIAL TECHNOLOGY, EXISTING HUMAN 
RIGHTS AND DIMENSIONS OF SOCIAL CITIZENSHIP 

I Body 

Sources of nautonomy 

Poverty 
Pandemics 
Fiscal crisis of the state 
Commodification of social relations 

II Self 

Sources of nautonomy 

Monopolies of networks, 
knowledge bases and means of 
information production and use 

Commodification of knowledge 
Privatisation of education and 
information 

Jurisprudential technology 

Contract. Fault based Liability 
Legal personality 

International Human Rights 
Health care and social services 
Life, Liberty and security of the person 

Jurisprudential technology 

Contract and consumer law 
Intellectual property rights 
Personality, Liability (criminal) 
Civil, political and social rights 

International Human Rights 
Recognition as a person before the law 
Special protection of children 
Education 
Protection against advocacy of racial or 
religious hatred 

Social Citizenship: Health Rights 

Right to participation in defining scope 
and limits for the pursuit of bodily needs 
and pleasures 

Enforcement of right to physical and 
emotional well being, right to clean and 
sustainable environment 

Right to control over fertility 

Social Citizenship: Knowledge, Access 
and Informational Rights 

Right to participation in knowledge 
production, distribution and use 

Right of access to education and 
information 

Right to privacy 
Freedom from vilification 
Right to literacy 
Obligation to provide access to knowledge 
and information 

Obligation to provide access to the ICTs 
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III Nature 

Sources of nautonomy 

Ecocide and the risk society 
Manufactured scarcity and bio-regional 
conflicts, Waste and Resource depletion 

Absence of supra-national governance and 
respect for normative regimes based on the 
precautionary principle and sustainable 
development 

IV Welfare 

Sources of nautonomy 

Traditional status based maldistribution of life 
chances patterned by, eg. age, ethnicity, 
dis/ability, gender, region 

Worklessness 
Re-commodification of social welfare provision 
Absence of empowerment I self determination 
Excess of productivism 

Jurisprudential technology 

Property, Contract, 
Sovereignty, Administrative law 
Fault based Liability, Personality, 
National environmental regulation 
International and regional environmental 
voluntary normative regulation 

International Human Rights 
Right to development 
Right to a safe environment 

Jurisprudential technology 

Status based social security administrative law 
Property rights, Contracts 

International Human Rights 
Freedom of movement and residence 
Social security 
Food, clothing and housing 

Social Citizenship: Ecological Rights and 
Intergenerational Obligations 

Rights to participation in sustainable development 
Rights to use and conserve the Commons 
Obligation to recognise inter-generational needs 
based on precautionary principle 

Right to recognise bio-regional needs 

Social Citizenship: Social Rights & Obligations 

Right to Participation in Decommodified life 
chance promoting activities 

Right to work and other means for self reliance, 
Right to opportunities for the optimal development 
of abilities and talents of individuals, familial 
groupings and communities, 

Right to individual self-determination 
Obligation to serve and participate in processes of 
economic or social production 
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V Culture 

Sources of nautonomy Jurisprudential technology Social Citizenship: Cultural Rights & 
Obligations 

Fundamentalisms, Ethno-nationalism, Sovereignty , Private property Right of Participation in the maintenance of ~ 
Ethnocide I Genocide International, regional, national symbolic orders and modes of customary ~ 

~ 
Globalisation of assimilationism human rights convention and charters discourse of one' s communities of descent C) 

Coerced detraditionalisation Right to live in a climate of positive tolerance 
C) 
~ 

Absence recognition differentiated International Human Rights Right to cultural survival and political self ..s;, 
citizenship and equality rights ... ? Nationality determination ~ 

Participation in cultural life Freedoms of belief and expression ~ 
Protection of minority culture Right to self-determination as well polyethnic and ~ 
Self determination way of life rights ~ -Obligation to acknowledge and co operate in ~ 

~ 
spheres of affinity ~ 

? VI Intimacy "'I 

~· 
Sources of nautonomy Jurisprudential technology Social Citizenship :Individual Rights and ~ 

Relational Obligations ~ 
(1) 

Coerced dependencies Status and contract based 'family' law Right to participation in conjugal life 
~ 
(") 

Privatised violence Private property rights, Liability Obligation of inter generational & inter personal 
(1) 

Hegemonic patriarchalism and compulsory mutuality 
~ heterosexism International Human Rights Right to respect for the status of intimate trust 

Gendered and racialised international I Protection of privacy, family and home based relationships 
....... 
N 

local divisions of labour Marry and found a family Decommodified social relations based on 
Equality and non-discrimination generalised reciprocity and active trust 



VII Market 

Sources of nautonomy 

The commodification of labour 
Worklessness and under-employment 
De-regulated labour market 
Under regulated national capital and 
TNCs production, trading and foreign 
practices 

Absence of the welfare state safety net 
and respect for labour standards 

VIII Governance 

Sources of nautonomy 

Oligarchic opaque, unaccountable modes of state 
governance 

Unrepresentative institutions 
Contract (ing I hollowed) out state 
Globalization and the demise of democratic 
sovereignty (eg. MAl) 

Jurisprudential technology 

Contract of Employment law, Private property 
rights 

Competition law, Corporate Personality, 
Sovereignty 

'Voluntary' supra-national standards eg ILO, 
World Bank 

Market ' friendly' multilateral regulatory 
regimes 

International Human Rights 
Work, under favourable conditions 
Free trade unions 
Rest and leisure 

Jurisprudential technology 

Sovereignty 
Civil and Political rights 
Property rights, Contract? 

International human rights 
Recognition as a person before the law 
Equal protection of the Jaw 
Access to legal remedies for rights 
Protection against arbitrary arrest and detention 
Hearing before an independent and 
impartial judiciary 

Presumption of innocence 
Protection against ex post facto Jaws 
Freedom of thought, conscience and religion 
Freedom of assembly and association 
Political participation 

Social Citizenship: Economic Rights & 
Obligations 

Right of Participation in meaningful work 
Right to information about TNC activities and 
participation in their regulation 

Right to work place health and safety based on 
International Standards 
Right to organise and associate 
Right to information and consultation about 
employer ' s activities 

Obligation to conduct commerce in accordance 
with rights of citizens in local and global terms 

Social citizenship: Legal, Political and Civil 
Rights & Obligations 

Right of Citizenship - human rights 
Democratic constitutionalism 
Right to participation in democratic political 
processes 

Adjudication and administration under the Rule 
of Law and Natural justice 

Justiciable, substantive and procedural social 
citizenship rights 

Obligation to promote and sustain civil society 
Obligation of citizens to participate 
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IX Coercion 

Sources of nautonomy 

Systematic and unimpeded gendered and 
racialised use of physical and psychological 
violence 

Untrammelled pursuit of economic growth by 
unaccountable entities 

Unaccountability of the powerful to the 
powerless 

State legitimised ideology patriarchal violence 

Jurisprudential technology 

Liability (fault based criminal) 
Sovereignty, Private Property Rights 
Market ' friend! y' multilateral 
regulatory regimes 

International Human Rights 
Protection against torture and 
cruel and inhuman punishment 

Protection against slavery 
Protection against torture and 
cruel and inhuman punishment 

Human treatment when detained or imprisoned 
Protection against debtor's prison 
Protection against arbitrary expulsion of aliens 

Social Citizenship:Pacific Rights & 
Restorative Obligations 

Right to dominion over body and self 
Right to dominion over property and the means 
of life 

State obligation to use near monopoly of lawful 
coercive power in accordance with the Rule of 
Law 

Freedom from state and interpersonal violence 
Obligation to restore and rehabilitate 
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REFLECTIONS ON PLURALIST CONUNDRUMS 

by 

Gay D. Morgan* 

In the following discussion I consider some of the concepts and 
problems intrinsic to the idea of pluralism. In particular, after 
introducing some of the basic conceptions and conundrums of 
pluralism, I consider pluralism in the context of the social good "trust." 
I then explore possible interactive dynamics of pluralism and "trust" 
in view of Heidegger's theory of the "Background." I subsequently 
look briefly at two real world variants of "pluralism" to consider what 
values they further and to consider whether, and if so, how, those 
examples either maintain or foster "trust" in view of the "Background" 
conception. I also consider the depth of the resolution of the "liberal 
paradox" achieved by those variants of pluralism. I conclude with an 
exploration of possible implications of the discussion to the New 
Zealand context. 

1: PLURALISM -WHAT IS IT? - SOME ANALYTICAL FRAMEWORKS 

In the discourses of politics and jurisprudence, one often runs across 
the term pluralism. The term arises in various contexts and has multiple 
nuances; one reads of moral pluralism, value pluralism, political 
pluralism, ethnic pluralism 1 

, cultural pluralism, organisational 
pluralism, legal pluralism, juridic pluralism, and in each of these 
contexts "pluralism" may have varying though related meanings. 
Therefore, one would do well to examine at least some of the term's 
usages, both descriptive and aspirational, in order to arrive at a nuanced 
and informed judgment as to its moral and pragmatic political value. 

It might be useful, at the outset, to note that while "pluralism" is used 
in ubiquitous contexts, there is a unifying theme to the word "plural" 
in the sense of referring to a set of "x" which contains more than one 
member. Thus, for example, the traditional Austinian notion of a sole 
unitary sovereign as the ultimate and sole source of all law applicable 
within a state, is, at base, an antithesis of conceptions of, say, political 
or legal pluralism. The essence of pluralism in any of its contexts is 

* BA(Colorado), JD (Hons) (San Diego), LLM (Yale), JSD Candidate (Yale), Lecturer 
in Law, University ofWaikato. 
For now, ethnic and cultural pluralism will be used in the context of different groups, 
either internally or externally identifiable, with a normative approach which is, at 
some level, unique to that group. 
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some sort of normative multiplicity. Aspirationally, it is multiplicity 
without any of the "members" of the plural set being dominant or 
controlling over the others, and without there being any overarching 
unitary normative set within which the plural set is embedded, other 
than that, perhaps, of pluralism itself. 

However, two caveats need to be noted. The first is that the essence 
of any of the many meanings of pluralism is not infinite multiplicity; 
having even two distinct normative members in a given set will render 
it normatively plural. Therefore pluralism may subsume the term 
normative dualism, which shall be defined as a particular set with two 
normative members. The two members of a dual set might each 
consist of internal subsets which are in tum normatively plural. Thus, 
in certain cases, an overarching dualism could also subsume a broader 
but subsidiary idea of pluralism. This may be particularly cogent in 
the New Zealand context, where some would argue that normative 
dualism with subsidiary pluralism2 is an accurate description of the 
social reality, and ought to be an accurate description of the legal or 
political system, where, of course, many pluralisms come into play. 
(And yet, all find themselves slotted into a unitary Austinian model; 
no wonder the fit is often noticeably uncomfortable!) 

The second caveat is that pluralism is not, and need not be, synonymous 
with relativism. The spectre of standardless relativism arises, at base, 
from traditions, such as Rationalism or Idealism, which aspire to a 
universal, comprehensive and internally reconcilable moral or political 
monism. From the pluralist perspective, the fact of irreconcilability 
or of multiplicity does not necessarily infer relativism's 
indifferentiability or limitlessness, whereas from a monist perspective, 
irreconcilability is indicative of some sort of normative or analytical 
pathology. 

2 That is, the normative dualism in New Zealand could be considered as consisting of 
dual worldviews, that of broadly liberal derivation and that of broadly Maori 
derivation. Each of the member of the dual set would, in tum, consist of plural 
(neither claims to be internally monolithic) and, most likely, overlapping, normative 
subsets. 
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Value and Moral Pluralism 

The animating bases of the pluralist discussion are the idea of value 
and moral pluralism. These ideas were, perhaps, most famously 
developed by the late Isaiah Berlin.3 One of his insights was that 
even within a given cultural tradition, in his case, the western tradition, 
there will be competing and conflicting ideals. Berlin argues that 
there can be, and often are, ideals that are generally recognised as 
admirable but which, at base, are "incommensurable" or not rationally 
reconcilable.4 By incommensurable, Berlin tries to convey the idea 
of "incomparability." Vernacularly, we intuit incommensurability 
frequently when we say things such as "that's like comparing apples 
and oranges." That is, we are saying, there is no rational basis for 
comparing or ranking the things in question vis-a-vis one another. 
They are simply different. They cannot be reconciled into one or 
another. We may prefer one to the other, but not because of some 
universal and comprehensive rationale and we recognise that others 
may reasonably have an inverse preference. 

One of Berlin's examples is to argue, as did Machiavelli, that the 
Greek ideal of the hero is irreconcilable with the Christian ideal of 
humility.5 This is not to argue that one is better, or that one is worse, 
but that they cannot be rationally reconciled. Yet both ideals have 
been integrated into western morality. Attempts to reconcile the 
irreconcilable Greek and Judea/Christian tradition date from well 
before Aquinas (although his was one of the more heroic efforts) but, 
according to Berlin, these were not only in vain, but ill conceived and 
misguided. The ideals are products of different ways of being in 
different situations, and they are not reconcilable. One is not rationally 
to be preferred over the other. We simply must make a "radical" choice. 

Berlin's point is that some versions of the Good, that we can understand 
and can sympathise with are simply not commensurable or rationally 

3 Isaiah Berlin, who died in I997, has been described as "the most original, the most 
lucid, the most erudite, and the most relentless enemy of the idea of totality in his 
age, which was an age of totality." Wieseltier, L "When a Sage dies, all are his Kin" 
[I Dec. 97] New Republic 27. This is not to ignore or minimise the contributions of 
earlier pluralist "pragmatists" such as William James or John Dewey. 

4 Berlin, I "The Pursuit of the Ideal" in The Crooked Timber of Humanity ( 1990) 24; 
Gray, J. "Pluralism" in Isaiah Berlin (1996) 38-75. 

5 See Berlin, ibid,8. 
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reconcilable with other versions of the Good.6 This does not mean 
we cannot criticise them, critique them, balance them, or choose 
between them, but we cannot rationally reconcile them or reasonably 
insist that others make the same choices between them that we have, 
nor can we deny that they are understandable ideals or versions of the 
Good. 

Another, perhaps more familiar example of incommensurable goods 
may be the ideals of liberty and of equality. One is hard put to 
rationally compare these ideals, but, perhaps because of their 
respectively strong appeals, many have posited normative systems 
which attempt to reconcile them- with a result of balancing one against 
the other instead - some being more or less successful depending on 
one's normative viewpoint. Other examples may be justice and mercy, 
courage and prudence, and so on. One could argue that, for Berlin, 
acknowledging a necessary incommensurability of core categories of 
moral thought and values is fundamental to moral maturity.7 

Notice, Berlin's pluralism is not an argument that there is no good 
just as it is not an argument that there is no evil. It is, rather, an 
argument that there is more than one conception of good, even within 
the same moral tradition, and that these goods may well be not only 
incommensurable, but irreconcilable. Likewise, there is a pluralism 
in evil, as there are different incommensurable evils. Recognising 
the incommensurability of some goods does not imply, in Berlin's 
view, that therefore good and evil are collapsed. Pragmatically, we 
know this. To return to the phrase, comparing apples and oranges, an 
aphorism embedded with the truth of the incommensurability of goods, 
we have no aphorisms such as "that's like comparing apples and rotten 
eggs" or the like. Those items may indeed be of different ilk, but, 
unlike the apples and oranges case, we don't consider that to be a case 
of incommensurable goods. We can and do make comparisons 
between apples and rotten eggs with no great difficulty. Likewise, 
we intuit the incommensurability of evils in phrases such as "between 
a rock and a hard place" or "navigating between Scylla and Charybdis." 
There is no system of rules which dictates for us which evil we ought 
to choose to encounter, we choose "our poison" as a matter of 
preference. We recognise others may choose a different poison. But 
we are not confused as to the status of the choice.8 

6 Ibid, 12-13. 
7 See Gray supra n4 at 65. 
8 Ibid 62-65. 
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One might say that in Berlin's view, morality, political or otherwise, 
consists of an unavoidable balancing of incommensurable and 
irreconcilable goods, which often entails a sort of an unavoidable evil. 
We are faced with value choices every day, where to follow one ideal 
will be to deny another, because they are irreconcilable. There is no 
rational way to choose between them. This is not to say we cannot 
discern between moral and immoral choices, but that there will 
necessarily be incommensurable moral choices. 

For the purposes of this part of the discussion, Berlin's basic insight 
was that even within one moral tradition, there will be conflicting, 
incommensurable, irreconcilable goals and duties, and that the attempt 
to achieve a universal unified non-contradictory conception of the 
good is not only futile and artificial but dangerous. The effort to enforce 
the right way necessarily entails complete denial of some core moral 
categories. The impulse to monism's comprehensiveness, from Plato's 
Republic to Hitler's Germany, is an impulse of which to be quite wary 
and is at base the impulse to totalitarianism. 

Further, extending value and moral pluralism, Berlin believed that 
different cultures will necessarily construct different moralities, which 
may in tum be incommensurable9

• Different circumstances and 
differing peoples will give rise to different "radical" choices as to the 
recognised (and incommensurate) Goods and values in a culture. As 
I understand Berlin, these differing moralities are reflective of a basic 
human good of self-construction of culture, or of a plurality of self 
constructions, which is a fundamental good in itself. Just as liberalism 
abhors heteronomous determination of individuals' plans and projects 
and decisions as to the good life, so pluralism abhors heteronomous 
determination of cultural ideals. As there is no perfect individual, 
there is no perfect society or morality, but there are a plurality of 
plausible and recognisable attempts at self-construction of each through 
balancing or radically choosing between incommensurables goods. 

Berlin's version of moral pluralism can therefore plausibly be described 
as a normative conception. It is not an argument that there is no 
good just as it is not an argument that there is no evil. It is, rather, an 
argument that there is more than one conception of the good, even 
within the same moral tradition, and that these goods may well be 

9 Ibid 71-75. 
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irreconcilable. Berlin, however, argues that we can understand and 
sympathise with these incommensurables, even if we make differing 
radical choices. 

Juggling Plural Values and Moralities 

This is so in two senses. Within a given conception of the good, 
people may value things differently. Thus, for example, within 
utilitarianism, while we may all agree that the greatest happiness of 
the greatest number is the ultimate goal, we may value different paths 
to happiness differently. This type of value pluralism may make our 
utilitarian moral calculations complex, but it is not insurmountable. 
A democratic system is compatible with such value pluralism, because 
we are all agreed that the greatest happiness to the greatest number is 
the overarching good to be accomplished. One person, one vote is 
commensurate with this conception of the good. There is a tradition 
that, in fact, democracy (perhaps moderated) 10 itself is the answer to 
the balancing conundrums posed by the various pluralisms valued by 
and inherent to liberalism. 

This general idea will be examined critically as the discussion proceeds, 
and is inextricably intertwined with a second sense in which the idea 
of pluralism in liberal democracy relates to value pluralism. There 
are, so to speak, at least four approaches to pluralism in democracy. 
The "democratic pluralist" believes that moral pluralism does not 
preclude consensus on a fair procedure for resolving conflicts between 
competing substantive views of the good. That is, s/he believes that it 
is reasonable for competing moral world views to demand to be given 
a fair hearing, but that it is unreasonable for a particular moral 
conception to demand to win. Further, the democratic pluralist believes 
that all reasonable moral world views will accede to these basic points: 
one, that a consensus on fair procedure is possible across the differing 
moral world views; and two, that it is reasonable to have a willingness 
to accept that one's view point may not, after fair hearing, prevail. 
More bluntly put, the democratic pluralist believes it unreasonable to 
refuse to lose on the merits or to refuse to adhere to the ideal of 
pluralism itself. 

However, the democratic pluralist also realises that whilst reasonable 

10 See, for example. Rawls, J Political Liberalism (1993). 
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conceptions of the good may accept that they may not externally prevail 
in areas of reasonable contention, there are certain intrusive outcomes 
which would be unacceptable to diverse conceptions of the good no 
matter how fair the procedure by which those outcomes were reached. 
Such internally unacceptable, but democratically arrived at, outcomes 
might be things like a requirement to worship on a particular day or in 
a particular way, or a requirement to wear certain clothing or sport a 
certain haircut. Therefore, to broaden its pluralist appeal, democratic 
pluralism simply removes certain areas from the proper arena of 
democratic debate, often through devices such as formal guarantees 
of group or individual rights or through formal limitations of 
governmental powers. 

Other approaches to democracy and pluralism reject this division of 
substantive outcome from fair procedure. These approaches argue 
that procedure cannot, at a deep level, in a democracy, be divorced 
from substantive normative conceptions. The very idea of democracy 
is based on the normative concepts of the basic equality of moral 
worth between persons. This normative conception of a basic equality 
of worth is tied to the normative conception of a basic right, at least 
theoretically, to an equal voice and an equal influence on outcome by 
each person. These are nontrivial normative assumptions. To broaden 
the appeal of democratic pluralism, other nontrivial normative 
assumptions are often added which are only nominally related to fair 
procedure, and these are as mentioned above basic guarantees against 
unacceptable outcomes which could plausibly be reached under even 
the fairest democratic procedures. Such things as guarantees of 
religious freedom and guarantees of freedom of expression of a 
nonpolitical type are examples of devices to make democratic 
procedure have a broader appeal in a morally diverse community, but 
are things which do not relate to fair procedure itself. Instead, they 
are normative decisions to take some normative areas out of the 
contestable arena. The decisions as to what areas are within the 
contestable arena and what areas are not within that arena, are in 
themselves normative judgments because they are essentially decisions 
about what facets of individual or group identity are not reasonably 
externally contestable. However, groups or individuals may 
reasonably object to "losing" in the arena of contestation as to what 
are reasonably uncontestable core elements of identity construction. 
This is a nontrivial problem for democratic pluralists. 
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The approaches of those who deny that the problems associated with 
moral or normative pluralism can be neatly solved by democratic 
pluralism, i.e. who deny the plausibility of dividing the "fair" procedure 
of resolving moral or societal disputes from the substantive outcomes 
reached, vary according to their views about the possibility of 
overlapping consensus between varying moral world views. As Cohen 
puts it, there are "nihilists," who agree that substance and procedure 
are necessarily normatively tied, who accept the fact of moral 
pluralism, and who believe that therefore there can be no consensus 
on anything. Nihilism is, however, the luxury of those who can afford 
it. Mere mortals must trudge on searching to construct the least worst 
political system in which to attempt to juggle incommensurables. 

There are "communitarians" who also agree that substance and 
procedure are not, at base, separable, and who find that moral pluralism 
is corrosive to both, and who therefore attempt to promote detailed 
moral consensus as attractive and to deny moral pluralism as a viable 
or laudable state of affairs. Communitarians therefore promote 
consensus as to moral detail as possible and as necessary for fruitful 
individual self-construction. Communitarians and pluralists are 
therefore in disagreement. Communitarianism as uniformity and 
pluralism are perhaps incommensurables, as meta-theories, but local 
communitarianism is not necessarily irreconcilable with meta
pluralism. It is the totalising tendencies of the quest for consensus in 
detail to which a pluralist would object. 

Finally, there are the "democratic egalitarians," who also accept that 
procedure and substance are one, who accept the fact and desirability 
of moral pluralism and who believe that consensus may nonetheless 
be reached as to the basics of democratically resolving conflicts 
between world or moral views. This optimism faces some of the 
same deep objections as that of democratic pluralists. 

If there can be no consensus as to a basic civil equality between 
individuals and to a basic right to an equal voice in outcome between 
all individuals of any group, the insistence on democratic procedures 
of the democratic egalitarians by definition excludes those world 
views/moralities which disagree with such assumptions and procedures 
as unreasonable. But, it is not obviously unreasonable to believe that 
older people, on the whole, have more experience or wisdom, and 
therefore should have more voice, than younger people. Nor is it 
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patently unreasonable to believe that persons with certain training and 
of certain backgrounds are more qualified to direct the affairs of 
government or of society, regardless of majority sentiment, than others 
lacking such training and such background. The list could go on. That 
is, it is not necessarily unreasonable to be civilly and socially illiberal. 
However, the imposition of the democratic norm prevents social groups 
which adhere to such beliefs from effectively being able to act or to 
order themselves on the basis of such normative beliefs. The belief in 
the deep incontestability of civil equality and the individual right to 
equal voice which underlies democratic procedure is the type of belief 
which cultures with fundamentally different views offair and desirable 
procedure and with fundamentally different views of any given 
individual's elemental civil status term legal or political imperialism. 

Before further considering this problem, I would like to draw another 
thread of pluralism into the discussion. 

Legal Pluralism (In Fact) 

This further thread of thought about pluralism is the idea of "legal 
pluralism." The study of (not the fact of) legal pluralism began in 
societies into which Europeans had imported and imposed their own 
legal system during the colonial era. These societies naturally already 
had systems of regulating human affairs and resolving disputes, and 
these systems did not, of course, instantaneously disappear with the 
introduction of the European systems. This phenomenon of (usually) 
incommensurably based and competing systems of regulating human 
affairs gave rise to conflicts (and still gives rise to conflicts), when 
the regulating systems demanded (or demand) different conduct in 
the same situation and from the same person. Likewise, the competing 
systems might require that any conflict be resolved in incompatible 
manners. 11 By universalising the concept of the (imported) "law" as 
the regulator of human affairs, which is itself a normative move, this 
overlap of authoritative, often conflicting, normative systems became 
known as "legal pluralism."12 

II See generally, Jackson, M "The Maori and the Criminal Justice System, a New 
Perspective: He Whaipaanga Hou" (Wellington: Dept of Justice, 1988); Patterson, J 
"A Maori Concept of Collective Responsibility" in Justice Ethics and New Zealand 
Society (1992) II. 

12 There is no reason why the plural systems would necessarily be but two in number. 
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Legal pluralism at a subsidiary but superficial level is noncontroversial 
and a long standing phenomenon. In one sense, it can be viewed as 
merely another way of formulating a question of jurisdiction. For 
example, early in the British colonial experience in India, Hindu courts 
were to apply Hindu law to Hindus in circumscribed areas of familial 
and inheritance law, Moslem courts were to apply Moslem law to 
Moslems in the same circumscribed areas, and then "general" courts 
were to apply "general" law to the overall population in broader areas. 13 

Likewise, in the European tradition, various sets of law for various 
subject areas or various populations is not a radical concept. Medieval 
England and Europe was familiar with ecclesiastic courts for questions 
of family and inheritance for the overall population, and with some 
segments of the population (clerics) being subject to different rules in 
different courts than other segments of the population in areas such as 
crimes. 14 

Conceptions of legal pluralism have expanded in the last twenty or 
thirty years to encompass a broad range of extra-state, authoritative, 
concurrent normative schemes to which people are commonly subject 
- traditions of family, rules of the place of employment, rules of the 
union, rules of the religious group, rules of the cultural group, rules of 
the ethnic group etcetera. This existing plethora of diverse authoritative 
communities in which individuals are embedded would seem to indicate 
that legal pluralism is, or ought to be, a non-controversial and non
problematic state of affairs, with which individuals, in at least liberal 
societies, are familiar and comfortably so. However, even this informal 
legal pluralism can be quite onerous for individuals within differing 
groups - the single father, the working mother, the Muslim who must 
pray five times a day, the penitent who must wear sackcloth and ashes 
- one understands the concern that living in a situation of unmitigated 
legal and regulatory pluralism may be, as communitarians suspect, a 
recipe for widespread personal anomie with its attached social 
discontents. 

13 Sinha, S "Legal Polycentricity" in Pe,erson, H & Zahle, H (ed') Legal Polycentriciry: 
Consequences of Pluralism in Law ( 1995) 38-39. 

14 See generally, Spiller, PA New Z.:.:!:md Legal History (1995) 2-4. 
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Conundrums Continued 

As fundamental legal and/or moral pluralisms move to a more 
extensive plane, they become more problematic for the population of 
individuals affected. When incommensurable competing normative 
systems both claim to be comprehensive and to be mandatory in nature 
to the affected individual, the resultant pluralism often becomes 
untenable for those who are expected to abide by both systems. As 
alluded, in the context of societies colonised by western liberal powers, 
the fundamental point of contention often comes down to varying and 
incompatible viewpoints of the moral and normative place/worth of 
the individual versus the moral and normative place/worth of the 
overall group(s) with which the individual is affiliated. 

The western tradition ofliberalism places the individual and individual 
autonomy at the centre of the normative debate, i.e. liberals promote 
the possibility of individual moral pluralism as fundamental to 
individual human flourishing. Within the western tradition, liberalism 
is criticised by communitarians, who consider the well-being of the 
community as the logical normative centre of the quest for individual 
human flourishing. The western and liberal focus on the individual is 
also challenged in a deeper way by those groups and societies, outside 
of that tradition, whose very existence and cultural essence is 
endangered by the imposition of the western individualistic focus and 
by the normative doctrines which accompany it. 

The internal communitarian challenge to current conceptions of 
western liberalism is that current conceptions ignore that individuals 
generally only can exist within the context of groups and that, in 
general, individuals define themselves (and are defined) within that 
group context. By "atomising" the individual and focusing on the 
rights of the individual against the community, communitarians 
contend that the liberal ideal threatens to undermine the very cradle 
or existential net of the person it seeks to protect, the group. However, 
communitarianism is, in a sense, also basically concerned with the 
individual. The communitarian subscribes to the democratic ideal of 
fundamental civil equality of the individual and of his or her right to 
an equal voice in the affairs of the community, but believes that the 
focus of liberalism on protecting the dissenter is simply normatively 
misguided. In essence, liberalism focuses on the protection of the 
dissenter within the group as the best way to promote individual human 
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flourishing, and communitarianism focuses on supporting the consensus 
within the group as the best way to promote individual human 
flourishing. The basic goal of both appears to be individual human 
flourishing. The question of ultimate protection being accorded to the 
community over the individual is a question of means, not ends. 

Communitarians ignore that there are, however, valid and weighty 
reasons for liberalism's focus on the individual or the dissenter. 15 The 
coercive and oppressive possibilities of groups towards nonconforming 
individuals within are well-documented throughout history. The role 
of group cohesion and uniformity as an important factor in commission 
of grave evils vis-a-vis other groups or members of other groups is 
also well documented. 16 Communitarians tend to gloss over these often 
and gruesomely illustrated sides of the equation. 

The challenge to liberalism from outside the western tradition can run 
deeper than that of the communitarians, and be conceptualised as a 
question of ends in themselves. That is, is the ultimate end of individual 
human flourishing the only rational end or ultimate good of moralities 
which liberals can recognise as plausible or with which we can 
sympathise in Berlin-ian terms? Can Berlin's pluralism embrace 
normative frameworks which eschew individual flourishing as an end 
and at the same time avoid the slide to relativism whilst permitting the 
pluralistic liberal to keep their good conscience. Or, to borrow a line 
from Fish17

, can the Berlin-ian pluralist be more than a "boutique" 
pluralist without becoming a relativist? 

In line with the communitarian/liberal conflict outlined above, the 
coercive and oppressive power of dominant groups or dominant 
philosophies in a given society over non-dominant groups or 
philosophies is well documented historically. Combating a sort of 
such domination was the mythical germ from which liberalism's 
individualistic doctrines sprang. The legacy of colonialism and the 
plight of many indigenous peoples, as groups and as individuals, provide 

15 See generally, Eisenberg, "The Liberal-Communitarian Debate" in Reconstructing 
Political Pluralism (1995). 

16 See ibid; also Baumeister, R Evil: Inside Human Violence and Cruelty (1996) 169-
193. 

17 Fish, S "Boutique Multiculturalism or Why Liberals are Incapable of Thinking About 
Hate Speech" in The Anchor Essay Annual (1998) 31 first published in [1997] 
Critique. 
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examples of such domination and examples that liberalism in and of 
itself is no guarantee against individual oppression by the dominant 
group/philosophy. These examples, combined with the discussion of 
liberal democracy as a way of systemising pluralism lead us to confront 
the "liberal paradox." When the normative system and power of a 
dominant group threatens the very existence of a non-dominant group, 
questions of legal, cultural, ethnic, value or moral pluralism can be 
seen to become, almost literally, questions of basic survival. This is a 
common complaint of societies and groups with normative traditions 
other than those of western liberalism, yet who, for one reason or 
another, find themselves embedded within a western (often) liberal 
legal paradigm. The liberal focus on the individual cannot resolve 
this problem satisfactorily, because (aside from being the threat to the 
group in question) free construction of individual identity is a 
fundamental tenet of liberalism. Therefore, liberalism's failure to 
promote and to protect the existence of those social groups adhering 
to normative traditions to which liberal individualism is inimical results 
in what I term the liberal paradox. Individuals comprising those 
illiberal groups are denied their fundamental liberal right to construct 
their individual identity within their group's normative context by their 
group's non-liberal (but not necessarily bad) normative social 
ordering's inevitable inability to flourish in a liberal environment; 
hence the paradox. One has but to experience or to read of the 
destabilising and destructive effects on individuals of the importation 
of liberalism into social orders based on kin or family authority to 
understand the depth of the paradox. 18 

Likewise, the western communitarian paradigm also fails these groups, 
because, in an important sense, the western communitarian paradigm 
is still an individually focused and a democratic paradigm, it is not a 
paradigm protective of discrete groups qua groups, rather it is a 
paradigm protective of the democratic consensus of the overall 
community. This community consensus renders little comfort to 
members of the normative groups who find themselves in the numerical 
minority, either qua individual or qua group. 

18 See Rwezaura, Bet. al "Paring the Long Grass": Revealing and Reconceptualising 
the African Family" ( 1995) 35 Jnl of Legal Pluralism 22; see also Achebe, C. Things 
Fall Apart (1959). 
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A Solution? Political Pluralism 

There are invariably two claims that non-dominant groups are making 
in a situations of legal, ethnic, or cultural pluralism. Those are the 
right to exist as a distinct cultural group, and the right to effective 
participation in social-decision making. These can be termed 
minorityl9 rights. A further claim, which is similar, but not completely 
congruent, is the claim to a right to self-determination. This is a 
claim that goes beyond a claim for minority rights, and is, in essence, 
a rejection of minority or non-dominant status. Claims for the classic 
minority rights of existence qua distinct cultural group and the right 
to effective participation may be and have been addressed through a 
variety of devices: language rights, cumulative voting, proportional 
representation, and so on. The effectiveness of these solutions is 
debatable, but, as will be discussed, the closer the claimant group is, 
normatively speaking, to the dominant group, the more effective the 
devices appear to be. This is, especially in view of the upcoming 
discussion of trust and "Background," not surprising. 

Unaddressed, the claims of minority rights and the separate claim to 
self determination may lead to legal or political fragmentation, in the 
sense that there is a complete break between the existent system and 
the claimant group in question, they may lead to naught, they may 
lead to repression, or they may even lead to some form of political or 
"official" legal pluralism in a deep sense. It is this last possibility, in 
view of the political aspirations sometimes attributed to Maori 
"separatists," that I want to consider in some depth. 

In most situations, legal or political fragmentation comes with a very 
high social cost. Whilst undoubtably there are points at which the 
social cost of fragmentation is less than the social cost of remaining 
within the legaVpolitical structure which is objectionable or inimical 
to the survival of the objecting group in question, the social costs of 
fragmentation are almost always high enough to make consideration 
of the viability of less socially costly alternatives at least worth while. 
However, when the normative basis of the dominant legal and political 
system is at odds, in a deep sense, with the normative basis of the 

19 Using the term minority to signify a nondominant group admittedly does not cover 
all the possibilities. For example, in the old South Africa and in the current Burundi, 
the nondominant group and the more numerous groups coincide( d). 
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objecting group, which may arguably be the case in the New Zealand 
context, the options which can honestly be said to address the concerns 
of the objecting group in a way acceptable both to the objectors and to 
the dominant group can be said to be relatively limited. 

This is where the idea of political pluralism might be useful. Political 
pluralism as I use the term can be defined as a system within which 
there exists a plurality of political systems of differing groups within 
an overall united but "plural" system.20 A politically plural system is 
different from a simple federal system, where the political divisions 
are fundamentally physical and not normative. The federalism of, 
say, Australia or the United States, is not reflective of deep "political 
pluralism," but more of an important organisational pluralism.21 In a 
truly politically plural system, differing polities would have differing 
norms as to civil and political organisation and as to social ordering.22 

According to Eisenberg, the challenge of the politically plural society 
would be the protection of normatively diverse groups' rights to order 
their own affairs in their own way, while at the same time protecting 

20 See generally Eisenberg, A Reconstructing Political Pluralism ( 1995). 
21 For example, the United States Constitution guarantees to each state a "republican" 

form of government. U.S.Const., Art. IV, section 4. While the guarantee clause is 
quite vague, it is indicative that state experimentation in governmental structures 
may be limited to the arena of organisational rather than deep political pluralism, in 
the absence of, perhaps, a very unlikely unanimous internal consent and a very 
unlikely reading of the clause. 

22 A politically plural system then would allow groups with divergent normative 
paradigms to coexist in a unitary territory, and would, perhaps, permit the physical 
overlapping of such self-regulating normatively diverse groups. Political pluralism 
would almost necessarily encompass organisational pluralism, in the sense of there 
being plural organisations ordering the affairs of normatively diverse groups. 
Organisational pluralism does not, however, necessarily infer the existence of either 
political or normative pluralism. Organisational pluralism, writ small, might be 
found within a normatively unified federal state, or might be found in a normatively 
diverse society, but on relatively shallow, albeit nontrivial level, such as, for example, 
the separate sovereignty and legal institutions of the first nations in the United States. 
See Rusco, E.R. "Civil Liberties Guarantees under Tribal Law: A Survey of Civil 
Rights Provisions in Tribal Constitutions" (1989) 14Amer. Indian L.R. 273; Dane, 
P "The Maps of Sovereignty: A Meditation" (1991) 12 Cardozo L.R. 959; Vicenti, 
C.N. "The reemergence of tribal society and traditional justice systems" in "Indian 
Tribal Courts and Justice: A Symposium" [1995] 79:3 Judicature 134. Native 
American systems are subject to federal oversight in areas such as courts, due process, 
electoral processes, etc.) 
The normative superficiality or depth of organisational pluralism would seem to 
depend on the extent of political pluralism underlying it. Organisational pluralism 
within a liberal society which is ordered within the normative paradigm of civic 
equality or democracy would not be reflective of a deep, but only a superficial, if 
any, political pluralism. 
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the individual in his or her relations within the group, that is, while not 
conceding to the group unlimited power over its members.23 This 
limitation is perhaps needed for (dominant) liberals to embrace political 
pluralism in good conscience, or, perhaps, is needed to guard against 
the real dangers of pluralism sliding into standardless relativism (again 
- maybe something necessary for liberals of good conscience to be 
able to support such an overall system - after all, the animus for this 
particular discussion is the unacceptable destructive nature of the 
"liberal paradox" to this liberal). 

From a liberal perspective, a further challenge of political pluralism 
would be to achieve a sort of "complex equality" between individuals 
vis-a-vis their membership to a given normative group versus those 
who are members of another normative group.24 This might require 
differing rights for different groups to differing resources, depending 
on each group's normative paradigm and depending on its socio/ 
historical situation. 

Of course, there would also be the challenge, in a politically plural 
society to regulate disputes between differing groups and between 
members of differing groups, but this challenge is not much different 
than the situation of existent federal political unions, and may, no doubt, 
be resolved in a similar, if not identical, fashion. For example, conflicts 
of laws doctrines may be developed to deal with questions of which 
normative group's norms will apply to a disputed situation, traditional 
jurisdictional doctrines may be expanded to encompass which court or 
dispute resolution system will decide a dispute regardless of the norms 
to be applied, and/or a special forum for intergroup conflicts may be 
developed. Intra-group disputes would be regulated according to the 
normative traditions of the group in question, given the below suggested 
condition that the (from a liberal perspective) overarching responsibility 
of a politically plural society would be to protect the individual's right 
of exit of a given normative group, and/or, depending on the degree of 
embeddedness of the individual within a given group, assure that each 
group had some internally acceptable mechanism for normative 
evolution and change. That is, a politically plural system would concern 
itself with the distribution of political power, but would not distribute 

23 Eisenberg, supra n.20 chI. 
24 Walzer, M "Complex Equality" in Spheres of Justice: A Defense of Pluralism and 

Equality ( 1983) 3-30. 
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all power to groups qua groups nor would it make the atomistic 
individual its unique normative base.25 

Eisenberg also argues that a stable politically plural system should 
ideally consist of overlapping groups.26 That is, individuals within 
such a system should rarely, if ever, be members of only one group. 
She feels this is important for the healthy development of both the 
individuals and the groups. While some groups may normatively 
require exclusive membership, this should be the exception within a 
politically plural society and such claims should be carefully 
scrutinised, for exclusive group membership raises many spectres, 
not the least of which are polarisation vis-a-vis the "other" and the 
possibility of coercion vis-a-vis effectively isolated members. 
However, one would suppose that to protect the integrity of the deep 
pluralistic project, overlapping membership norms would need to be 
structured so that the liberal paradox would not be reconstituted in a 
more elaborate form. 

Groups in a politically plural society would have the right to define 
their own membership criteria, their own political organisation, their 
own normative view of the good - with some caveats: perhaps those 
proposed by Eisenberg - a right to exit, a mechanism for normative 
evolution driven from within, and, generally, the possibility of 
overlapping or plural memberships. 

An aspect of deep political pluralism that seems to be ignored, however, 
is that it may not only be normative liberalism which has conditions 
to impose on any experiment in deep political pluralism. Just as the 
liberal pluralist may need some to-be-negotiated structural conditions 
in place in order to proceed in good conscience and in good faith 
towards a deep political pluralism, so competing illiberal normative 
frameworks within the Berlin-ian universe of cultural pluralism may 
require some similar very unlimiting structural conditions in place in 
order to adhere in good conscience to a politically plural association 
with liberal polities. Liberals may require of illiberals some mechanism 
for exit; illiberals may require of liberals some basic inclusive social 

25 Ibid 187-191. 
26 Ibid 13-25. Structured overlapping group membership can be seen in Maori society, 

through the device of multiple whanau and hapu affiliations- affiliations which are 
of substantive importance and provide exit alternatives to dissenters. See generally 
Metge, J New Growth from Old ( 1995). 
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network, or, perhaps, certain environmental constraints. Rather than 
the specifics of the what, the point is that deep political pluralism 
would logically entail some exchange of bilateral (or trilateral) minimal 
conditions both to allow the competing paradigms to associate in good 
conscience and to prevent a meta-liberal paradigm from, after all, 
becoming the meta-set in which the politically plural sets are 
embedded. The goal is to have a meta-pluralist set, and such a set as 
not simply a recast meta-liberal set. 

A further challenge of political pluralism is to achieve this legitimation 
of varying group normative paradigms without inciting intergroup 
polarisation (one of the universal roots of evil)Y This challenge is 
directly related to the dynamic between pluralism and trust, to which 
I will turn after considering another variant of the multiplicity of 
meanings intended by the term "pluralism" relevant to the overall 
discussion. 

Juridic Pluralism 

Another possible solution to the dilemma of fundamental normative 
pluralism and the liberal paradox within a given national unit is the 
idea of juridic pluralism. This is an idea somewhat complementary to 
political pluralism, in the sense of integrating into a unitary politico/ 
legal system fundamentally differing sources of law or differing norms 
of behaviour. 

Such pluralism comes in a number of guises - either, as in the Indian 
example above, different legal traditions being applied to differing 
groups by differing courts within an overarching unitary system, or, 
less dramatically, an integration of some of the basic ordering norms 
of the non-dominant groups into the ordering norms of the dominant 
group through a sort of culturally situated hermeneutics. Many 
doctrines of western law are amenable to the later approach. For 
example, the doctrine of reasonableness 28 could and ought to 
incorporate the appropriate normative or cultural contexts- what is a 
reasonable mistake, what is reasonable care, what is a reasonable risk, 
a reasonable provocation, a reasonable fear, a reasonable search, 
reasonable force, etcetera. The idea of reasonableness pervades nearly 

27 See Baumeister, supra n 16; Eisenberg, supra n20. 
28 See Sinha, S. supra n 13 at 51. 
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all facets of western law. As it is, cultural defences based on the idea 
of culturally specific reasonableness are often met with scepticism 
and hostility.29 The limits of reasonableness, or similar incorporation 
of cultural contexts into juridic doctrines might be delimited by 
considerations similar to those relative to political pluralism. Juridic 
pluralism might also be achieved to a certain extent by simply requiring 
diverse jury pools to be available to assure a true jury of peers and a 
common normative context in determining the meaning of such broad 
and malleable terms as "reasonable." 

The solution of differing courts applying differing standards to groups 
operating with arguable unique norms peculiar to a particular context 
is also something at which western systems are adept. In the United 
States, for example, there are, amongst others, juvenile courts, 
admiralty courts, and tribal courts, each of which has a unique 
jurisprudence that applies to a unique group. 

Whilst some argue that juridic pluralism, however well intended, does 
not truly address the desire of a normatively dissenting group to order 
its own affairs on its own terms, at least not in the sense that political 
pluralism does, one of the attractions of the idea is that it has a 
pragmatic history. Juridic pluralism has been instituted in a variety of 
permutations and in a variety of settings without undue consequence 
to the civil and social fabric of the polity in question. For those either 
liberals or non-liberals of a Burkean ilk, this is not a minor 
consideration, especially when considering something as "radical", 
however morally compelled, as deep political pluralism. 

One is always aware that the immediate polemical response to 
considering either political or juridic pluralism as possible solutions 
to the "liberal paradox" is the cry "apartheid!" But of course this 
concern becomes rather suspect when those decrying "apartheid" are 
invariably drawn from the present essentially normatively monist group 
which is in power. Scepticism also heightens when one considers 
that the "apartheid" concern resembles a normative paternalism which 
operates to deny the validity of the aspirations of groups with norms 
incommensurable and irreconcilable with liberalism for some forum 
within which to determine their own evolution and destiny. As is 

29 See Detmold, M.J "Provocation to Murder: Sovereignty and Multiculture" (1997) 
19 Sydney L.R. 5. 
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argued about racism,30 perhaps "apartheid" is only "apartheid" when 
it is an enforced eviction and banishment from the existing civil society, 
rather than a thoughtfully seeking of normative space. As discussed 
supra, political pluralism or juridic pluralism may be less costly, in 
human and social terms, than doing nothing and risking social fracture 
or dissolution. The concerns of apartheid, social fragmentation, and 
group polarisation give rise to consideration of some fundamental 
themes often underlying those concerns: "trust" or a failure of "trust." 

2: DYNAMICS OF "TRUST" AND PLURALISM 

Trust 

Much has been written in the last few years about the social good of 
"trust," most famously perhaps by Fukuyama.31 The purpose of this 
section is to provide the reader with a thumbnail sketch of the "trust" 
paradigm, some elucidation and elaborations of the paradigm, and to 
introduce some problems associated with "trust." 

In essence, Fukuyama pointed out that some societies seem to function 
in a more materially productive way than others, and he suggested a 
possible explanation. He posited that in high "trust" societies, 
productive activities were facilitated more than in low "trust" societies, 
because the fact of "trust" allowed people to interact in the 
economically productive (risky) activities with a large segment of their 
society with little or no monitoring costs. He argued that in low 
"trust" societies, interactions and opportunities are limited by the felt 
necessity to "trust" only within the circle of kin or family. Thus, one 
does not hire talent, one makes do with the best the family has to 
offer, one incurs high monitoring costs, foregoes opportunities, all 
due to an ethos of family based rather than a broadly based social 
"trust." According to Fukuyama, whether a society is one of high 
"trust" or low "trust" depends on the sociability and socialisation within 
that society. 

Just as in the economic realm, "trust", as conceived by Fukuyama, is 
also important in the political realm. Breakdowns in "trust" of political 

30 See Spoonley, P "Racism" in Racism and Ethnicity (2nd ed. 1993) 4. 
31 Fukuyama, F Trust: The Social Virtues and the Creation of Prosperity (1995). This 

section will refer extensively to the basic ideas in this work. 
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and government institutions lead to perceptions of injustice, cronyism, 
civil wars and the like. Thus, one can surmise that the dynamic between 
normative pluralism and "trust" ought not to be minimised 

The idea of social "trust" has been further refined, in ways that are 
important to this discussion. Seligman32 parses Fukuyama's 
discussion by differentiating "trust" from, among other things, 
"confidence." He points out that Fukuyama conflates trust and 
confidence. According to Seligman, we "trust" when we are in an 
interaction where we actually do not know what the other will do nor 
do we think that we know what they will do. We then "trust" that 
whatever they do, they will not do something inimical to our status as 
a morally autonomous being, worthy of moral consideration. 
However, in most situations we do not need to "trust." In most 
situations "confidence" suffices. According to Seligman, much of 
what Fukuyama considers "trust" is in fact "confidence." We have 
"confidence" when we "know" what the other is going to do, i.e. when 
we know the role of the other and that the other will fulfil that role 
according to our expectations. High levels of "confidence" are present 
when roles are few and transparent (and thus sanction for failure to 
fulfil role expectation is reliable and effective), or when socialisation 
is broadly civil and the norms underlying that socialisation are uniform. 
Thus, we may have "confidence" that people will play by "the (civil) 
rules" in situations of role simplicity and transparency, or in situations 
of more role complexity where uniform norms are broadly shared. 
Thus, according to Seligman, Japan, one of Fukuyama's high "trust" 
societies, is actually a high "confidence" (some writers refer to 
"confidence" as "thick trust"33 ) society. 

"Trust," on the other hand, arises in situations where, due to role 
complexity and normative diversity, the potential conduct of the 
"other" is opaque. It is when we do not "know" what the other will 
do, but deal with them in a "trusting" fashion anyway, that we "trust." 
According to Seligman, trust is unlike confidence. "Trust" is a leap of 
faith in which we are recognising that the "other" does not necessarily 
share all of or even most of our norms, our role interpretations, our 
viewpoints, but where we nonetheless "trust" them, without our 

32 Seligman, A The Problem of Trust ( 1997). The discussion henceforth will refer to 
Seligman's critique ofFukuyama's idea and to Seligman's refinement of the analysis 
of trust and confidence, unless otherwise noted. 

33 See Fort, T "Trust and Law's Facilitating Role" ( 1996) 34 Am.Bus.L.J. 205, 206. 
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monitoring, to act in some way not inimical to our interests. In his 
view, "trust" properly so called is at the heart of liberalism. 34 Further, 
this liberal "trust" is a fragile, rather than robust, phenomenon, 
dependant on the strong socialisation and internal integration of one 
highly abstract and rationalised tenet as a fundamental way of being 
to a, by design, widely normatively diverse population . Finally, 
Seligman notes that situations of true "trust" are relatively 
circumscribed. In a "trust" situation, there is an opacity arising usually 
at the boundaries of the other's conduct. By contrast, in a "confidence" 
situation, for some reason, perhaps a transparent role construction, 
perhaps the existence of strict social conformity to role expectations, 
or perhaps the knowledge of effective monitoring structures, there is 
no self-consciously accepted and acknowledged free agency of the 
other to act in an a priori unknowable manner. "Trust" is an 
acknowledgment of the propriety and opacity of the other's 
independent agency in a way that "confidence" is not. 

Seligman views "trust" as being at the core of liberalism because of 
liberalism's dedication to pluralistic individualism. Pluralistic 
individualism denotes liberalism's dedication to each individual 
developing his or her own view of the good life and his or her own 
morality (or, as Berlin would put it, his or her own balance of 
incommensurable but recognisable values). In short, liberalism, as 
an ideology, is dedicated to the promotion of individual free and diverse 
agency, or autonomy. 35 This is where "trust" comes in- the norm of 
the free agency or the independent moral construction of the individual 
is dependent on each individual extending the social "good" of self 
construction to others. This norm of valuing each individual's self 
construction must be shared and broadly socialised for liberal society 
to flourish. Inherent in that norm is the element of "trusting" others 
not to "self-construct" their free agency in such ways that fail to respect 
our own plans and projects. Liberal society extends the possibility of 
extensive normative pluralism to its members in exchange for an 
internalised commitment that one's self constructed morality will not 
be inimical to the interests of others (and their self constructed 
morality). It is on this deep level that "trust" is intrinsic to liberalism. 

34 This idea will be explained infra. 
35 The Kantian proponent of autonomy would arguably not find incommensurability 

of moral goods attractive, because of the resultant necessity of radical rather than 
rational choice. 



1998 Reflections on Pluralist Conundrums 93 

The "institutionalised" opacity of the operative norms of the "other" 
requires a deep "institutionalised" trust. If one so understands "trust", 
one understands its fragility and its relative rarity as an operative 
cognitive foreground, rather than background, construct. 

Yet it is on this deep trust that everyday liberal foreground "confidence" 
in role fulfilment in some satisfactory manner is ultimately based. 
The more opacity about the conduct of the "other" in the particular 
role, the more the background "trust" underlying our "confidence" is 
called to the fore. Seligman surmises that as liberal societies become 
increasingly operatively rather than theoretically or nominally 
normatively diverse and complex, this core "trust" or "leap of faith" 
based on a shared abstract socialisation will be seen as more and more 
untenable and people will search out new, perhaps more ascriptive, 
bases on which to place both their "trust" and "confidence." This 
analysis of the fragility of the norm of "trust" inherent in and necessary 
to liberal ideology is sobering. If the pluralism that liberalism fosters 
is inimical not only to illiberal normative paradigms, but to liberalism 
itself, what then of the liberal paradox? 

I suggest that the social goods of "confidence" and "trust" are highly 
relevant to the enterprises of political or juridic pluralism. "Trust" is 
relevant, I think, in the deep "leap of faith" sense underlying the liberal 
enterprise. This is so in the sense of the necessity in truly deep political 
pluralism of accepting the opacity of how the aspirant "group" 
members of the political plural set may organise their affairs and 
"trusting" that that organisation will not be inimical to the affairs and 
organisation of affairs of other "group" or individual members of the 
plural set. "Confidence" is relevant in that, in the absence of "trust", 
or in the absence of the capacity to extend the privilege of normative 
self determination (that is, opacity) to the aspirant group, in what 
manner might inter group "confidence" be promoted or be maintained? 
How might "confidence" be encouraged to the point where intergroup 
"trust" becomes possible? Is insisting on "confidence" as a 
precondition to extending "trust" so expensive that political pluralism 
can never overcome the threshold of viability? One must remember 
the fragility of "trust" and that liberalism's "trust" in individual self
construction did not "grow like Topsy" but emerged, with not a little 
cultivation, out of a relatively gradual evolution of the very much 
confidence based feudal system. 
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Theory of the Background 

In considering these questions of the promotion of "trust" and 
"confidence," Heidegger's theory of the Background may be helpful. 
As mentioned above, the social goods of "confidence" and "trust" are 
both highly dependant on the sociability and socialisation of the 
members of the society in question. How does one socialise 
individuals into liberals or, as in Seligman's analysis of confidence, 
into a broadly based and extended uniform social morality? How does 
one learn to be Canadian? How does one learn to be Japanese? How 
does one learn to be a liberal? A communitarian? How does one learn 
to be a political, or a juridic, pluralist? Would these be good things to 
be? 

I believe that Heidegger's theory of the Background is very cogent in 
considering pluralism and social "confidence" and "trust" because of 
the very difficulty of "teaching" these concepts in a formalised 
intellectual way. According to Heidegger, social practice precedes 
theory and precedes intellectual understanding. Thus, one is born 
into and assimilates through interaction and participation36 shared 
understandings of what matters and what is to be handed down or 
passed on. That is, that our practical "tacit" knowledge is 
epistemologically prior to theories and intellectual understandings. 
According to Leiter, Heidegger is claiming that knowledge we can 
organise in such ways as to formally transmit it is "parasitic" on our 
practical unconsciously learned way of coping or acting.37 

Heidegger further posits that this "tacit knowledge" that makes 
everyday action possible is "a noncognitive foundation to 
intelligibility, a type of intentionality that is neither conscious nor 
propositional in form."38 The idea of tacit or implicit knowledge 
being nonpropositional in form means that it does not lend itself to 
reduction or translation into clearly defined rules to govern behaviour. 
At the very best, the rules would be "soft," or reliant on the implicit or 
tacit knowledge of the transmissee to do useful work. Leiter gives 
the example of the "rules" governing a loving relationship. Those 

36 See Postema, G "Protestant" Interpretation and Social Practices" (1987) 6 Law & 
Phil283, 313. 

37 Leiter, B "Heidegger and the Theory of Adjudication" (I 996) I 06 Yale Law Journal 
253, 262-27 I. 

38 Ibid, 268. 



1998 Reflections on Pluralist Conundrums 95 

"rules" would be culturally specific, implicit, and so reliant on 
unconsciously absorbed knowledge that we could never adequately 
formalise them (New Age books aside). Likewise for physical objects, 
our intellectual thoughts about them stem from our practical and prior 
interactions with them. A pen is for writing. In a culture with no 
writing, a pen would not be seen as an object for writing, i.e. would 
not be a pen, but would be something else. 

Leiter offers an invitation to the reader to produce a complete 
propositional guide to some event so simple as dressing as an example 
of the broad noncognitve nature of the "Background." Getting dressed 
involves, amoung myriad other decisions, deciding, if a woman, 
whether pants and then which pants, which immediately literally 
explodes the guide into a vast arena of tacit practical situational 
knowledge. Complex intentional and culturally appropriate behaviour 
we do with practical thoughtless ease, we find too complex to break 
into formal cognitive propositions. 

I offer what are, perhaps, for me, better examples. One example is the 
plight of a foreigner in a different culture, even a foreign culture with 
a shared language. Despite all instruction, the stranger will make 
faux pas and will come up against incomprehensible and inexplicable 
situations. Some years later, that same person will have a more 
complete set of tacit knowledge, will avoid most faux pas, but will 
not be able exactly to explain how they know what they now surely 
know. Nor will they be able exactly to explain what it is that they 
now surely know, but they surely know "it." It will "feel" and it will 
be "right." 

Another possible example may be when one learns another language. 
When one learns another language, one learns words or phrases 
conveying certain ideas and conceptions that cannot be properly 
translated into the prior language, and one cannot even, through prose, 
completely explain those ideas in the prior language. How then did 
one learn them? One does. Perhaps it is through this very process of 
tacit assimilation of prior and non-cognitive meaning from an overall 
context to which Heidegger is referring as a fundamental basis of 
knowing anything. 

Without a prior practical basis or "Background" on which to base our 
propositional and theoretical knowledge, we are left knowingless. 
Another, perhaps more dubious, way to express this is the analysis of 
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the "natural" - French are "naturally" French, although we know that 
had the same persons been raised as Italians, they would "naturally" 
be Italian and they would have "naturally" different pools of tacit 
non-cognitive knowledge which they would be hard put to explain. 

The Background, Trust, and Pluralism 

IfHeidegger's posit is valid, and I think at some level it almost certainly 
is, what does that say for explorations in pluralism? If "confidence" 
and "trust" are important social goods which are connected with 
economic and civic prosperity,39 one would be rash not to consider the 
importance of maintaining at least whatever overall levels of 
"confidence" and "trust" exist in a stable politically or juridic monist 
system when reflecting on the plausibility of political or juridic 
pluralism. For, as discussed, high "trust" or high "confidence" systems 
have been argued to be based on some, however limited, universal 
normative consensus - either the consensus to share an extensively 
uniform morality, or the consensus to enable one another to have 
broadly varying moralities. Either is based on a species of 
universalism. Can the respect of individual moral plurality underlying 
liberalism or the respect of the value of a uniform morality and identity 
underlying consensus or communitarian based societies be successfully 
transformed into a respect for the values of political or juridic 
pluralism? Liberals don't tend to "trust" non-liberal40 groups as basic 
social building blocks, and consensus based systems would seem to 
take a dim view of promoting difference. And, if one ascribes to 
Heidegger's theory of the "Background", becoming a population of 
functional political or juridic pluralists is not something one does, or 
perhaps, even explains how to do, through propositional knowledge 
and theory. 

One sees from current events stark confirmation of the importance of 
attention to social "background" knowledge and ways of being in 
designing institutions of governance. The "Yugoslav" population 
did not become functioning practical tacit "Yugoslavs" by declaration 

39 By civic prosperity, I mean a state of a public's confidence and trust in their 
governmental system and government agents to be acting in that public's interest, 
however conceived. 

40 Note that if the group(s) in question adhered to liberalism, there would be no need of 
deep political pluralism, traditional federalism would suffice for any inclinations to 
the group's "self-determination". 
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or by Tito's will power. Rather, each group appears to have retained 
its own "background" of ethnic identity which asserted itself as soon 
as compulsion was goneY Likewise, the component republics of the 
USSR did not become tacit Soviets by fiat, but retained their own 
"backgrounds" of ethnic or national identity which again asserted 
themselves once compulsion was removed.42 Thus, whilst, according 
to Heidigger, one does not consciously gain one's "background" ways 
of knowing and being, it appears that it is also quite a task for that 
"background" to be consciously, albeit non-consensually, modified 
or erased. 

Considering the prior two points together, any move to political or 
juridic pluralism would have to be consensual, genuinely valued, and 
probably internally animated by the population moving in that direction 
in order firstly not to be destructive of existent social goods and 
secondly to successfully modify the relevant "background." These 
two things are inextricably intertwined. A deep appreciation of the 
liberal paradox by liberals may be motive enough for conscientious 
liberals to consider deep political or juridic pluralism in good faith or 
as morally compelled. Adherents of non-liberal groups embedded in 
liberal society would appear to have a "tacit" appreciation of the 
liberal paradox, but values of "political pluralism" may be no more 
incorporated into their background than into that of any other groups. 
This may be true despite, or perhaps, because of, those groups' lived 
reality of a flawed reflection of deep political pluralism -
fundamentally flawed because of the coercive imposition of that 
experience. 

Without localised lived and consensual experience, Heidegger's theory 
of the "background" cautions that theorising about what ought to come 
about if this or that formal social institution were changed is, perhaps 
at best, an exercise in hubris. Nonetheless, examining real world 
examples of each an attempted political pluralism and an ambitious 
juridic pluralism may illuminate: a) whether such things can be 
instituted without violence to public trust and confidence in one 
another's proper fulfilling of agreed upon (group and individual) roles; 

41 See generally, Varady, T "Minorities, Majorities, Law and Ethnicity: Reflections of 
the Yugoslav Case" (1997) 19 Human Rights Quarterly 9. 

42 Similarly, perhaps, one sees the risks of imposed topdown, rather than participatorily 
evolved, monist solutions to governing an imp011antly divided population in the 
Rwanda/Burundi situations. 
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b) overall trust and confidence in the propriety of the plural institutions 
themselves; and c) the achievement of the aspirations animating the 
desire for these pluralisms in the first place. All three would appear 
to be intimately tied to a successful and fruitful modification of the 
"background", or of our "natural" ways of being, knowing, and 
interacting. 

3: REAL WORLD INSTITUTIONAL PLURALISMS 

Sudan and Juridic Pluralism 

Sudan presents an example of Juridic Pluralism in operation to which 
we might look for enlightenment as to aspects of that "background" 
in action. In Sudan, a person carries "their" law with them in many 
circumstances.43 A person's "personal law" derives from their religion, 
their (sometimes ethnic) community, or their national origin.44 For 
example, civil courts in Sudan are directed in manners of succession, 
inheritance, wills, legacies, gifts, marriages, divorces, family relations 
and so on, "any custom applicable to parties," or, if the parties are 
Muslim, Sharia law.45 "Any custom" applicable to the parties can be 
derived from the customary law of those ethnic communities upon 
whom the right to administer their own justice has been conferred by 
legislation, or in cases of marriage, be extended to the practices of the 
local communities of non-Muslim religions recognised by statute 
(Jewish, Greek Orthodox, Coptic Christians, Roman Catholics, 
Armenian Catholics, etc.). If a person falls outside any of the 
recognised groups, their "personal law" is provided by statute and, in 
the gaps, "by principles of justice and equity."46 The immediate 
questions that leap to any lawyer's mind is how conflicts of laws are 
resolved, and whether such a system could be workable. 

The answer to the first question is that conflicts of "personal laws" 
are resolved by the similar sorts of balancing interests familiar from 
conflict of law cases. What personal law applied to whom, when and 
where. For example, if a married person converts to another religion, 

43 See Tier, A "Conflict of Laws and Legal Pluralism in the Sudan" (1990) 39 
International and Comparative Law Journal 611. 

44 Ibid 612. 
45 Ibid 613. 
46 Ibid 614. 
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the law of the new religion covers their conduct and affairs after 
conversion, while the law of the old religion may be invoked by the 
converting party to end the marriage should the conversion lead to 
conduct which is unacceptable according to the law ofthe old religion, 
but acceptable according to the newY Inheritance rights will be 
extended to any child of a marriage who was legitimate under the 
personal law of the parents at the time of that child's birth, in 
accordance with that law to the extent possible.48 Examples go on, 
but the point is that a workable and working conflicts jurisprudence 
has arisen to deal with conflicts of "personal law." 

Because this juridic pluralism is limited to circumscribed areas of 
traditionally "private" interest, very similar to the areas of jurisdiction 
of the old "ecclesiastic" courts in England, one could surmise that its 
impact on any existent public trust and confidence in governmental 
institutions and in the role playing acuity of the members of the larger 
community is minimal. However, it does show a willingness on the 
part of the larger community to foster, or at least to officially tolerate, 
the intimate ways of social ordering of the sub-groupings found within 
it. Even in this seemingly very juridically plural system, one notices, 
however, that areas of civil law operating on the traditionally "public" 
side of the public/private divide are not personally plural, i.e. contract, 
tort, and procedural issues are governed by a uniform law.49 This 
may be a bow to the outer limits of an economically functional juridic 
pluralism, as the tradition of a uniform commercial law applying to 
persons of various legal traditions extends back into Roman times. 
Criminal law, on the other hand, could conceivably be personalised 
with Sharia law applying to Muslims and statutory law applying to 
others. Such would not be foreign to or do violence to the tacit 
"background" of juridic pluralism within which the citizenry and the 
courts of Sudan operate with ease. 

In the consideration of our three posed questions, the answers to a) 
and b) would appear to be affirmative, and the answer to c) that it 
depends. One cannot ignore that there is and has been a long running 
civil war in Sudan which the presence of a flourishing juridic pluralism 
in circumscribed fields of law did not seem to avoid. The sort of 

47 Ibid 621-22. 
48 See generally ibid 631. 
49 Ibid 615. 
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"self-ordering" sought by the southern Sudanese was evidently deeper 
than that made feasible by this variant of juridic pluralism. Being 
able to marry, to relate in your family, and to die, completely in accord 
with your group's formally unique norms seems, from a legal monist 
perspective, to be quite an extensive concession to those advocating 
institutional valuing of and facilitation of plural normative groupings 
(embedded in a larger society) maintaining and developing their own 
ways of being. From the embedded group's perspective though, such 
acknowledgment of "private" diversity might look quite differently 
and seem very much in the keeping of the legal monist (and especially 
the liberal) tradition. From that perspective it could appear that what 
is "public" (read, important in terms of ordering public power) is 
uniformly governed by the norms of the majority (read, monist law), 
and what is private (read, unimportant in terms of ordering public 
power) is left to the norms of the dissenting groups. Thus, one could 
view Sudan's ambitious juridic pluralism as a mere extension or variant 
of liberalism's public/private tradition rather than any sort of 
recognition of "deep" pluralism at all. 

Belgium and (Nascent?) Political Pluralism 

The population of Belgium comprises two main linguistic and cultural 
groups, the Flemish speaking Flemings and the French50 speaking 
Walloons. The two groups are united by a common Roman Catholic 
heritage, but have deeply differing takes on Catholicism. The Flemings 
are generally conservative and clericist, while the Walloons embrace 
socialism and anti-clericalism. Thus, the two groups are at ideological, 
cultural, and linguistic odds. 51 However, they appear to be united in 
their desire to maintain their respectively unique cultural and linguistic 
identities, which, in turn, animates their common commitment to a 
form of nascent political pluralism. The alternatives are for one group 
to dominate the other or for each group to risk being absorbed and 
erased by their larger linguistically similar neighbours. So perhaps it 
is not surprising that these groups have gone to great pains to create, 

50 Wallonia is a separate dialect of the French language "family." 
51 Note however, that while on opposite ends of the liberal "spectrum," they are 

normatively similar in their commitment to civil equality and democracy. Thus, one 
would expect that deep political pluralism might require at least the same, if not 
more, complexity than the system evolving in Belgium. 
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step by step, a bifurcated system aimed at preserving the unique identity 
of each. 52 

The system has evolved over time from Belgium's modern 
independence in 1839. By 1898 the country was officially bilingual. 
In 1914 the university system was reformed so that tertiary education 
was available in either language. Before then, French had been the 
language of instruction. In the 1930s, a formal system of separate 
linguistic administration and primary education was formalised, and 
tertiary education in Flemish guaranteed. Each linguistic region was 
guaranteed administration in its own language of centrally determined 
policies. Conventions of ministerial positions, excepting the Prime 
Minister, being evenly divided between members of the two linguistic 
groups had developed well before linguistic parity in government was 
formalised in 1973. Moves from separate linguistic administration 
of centralised policies to a measure of actual autonomy began in the 
1970s and culminated in 1980s. It is the system instituted in 1980s 
which I wish to examine as, perhaps, nascent political pluralism. 

Before examining the system in detail, I draw the reader's attention to 
the evolution of reforms over time preceding the constitutional reforms 
of the 1980s. Considering the breadth of autonomy extended to each 
group in the system in the reforms to be discussed, and the elaborate 
tying of those areas of authority which remained centralised to the 
guaranteed consent of each linguistic group, one wonders whether 
this depth of, essentially, intergroup "trust" could have developed 
without the progressive evolution of the national "background" which 
historically preceded these reforms. 53 The current national 
"background" in Belgium would appear to encompass a well developed 
and nuanced tacit as well as formalised conception of what is required 

52 One can see similarities in the situation facing the Flemish and the Walloons and in 
the globalising situation facing New Zealand. The question they faced, as the 
questions facing New Zealand, was whether their unique identities and ways of being 
were worth being protected, and if so, how and at what cost? 

53 For example, in the 1960s, each of two bilingual universities were restructured into 
two monolingual institutions, one Flemish, one French. In one of the restructurings, 
the library of the bilingual parent institution was allocated between the two new 
institutions through the device of books with even catalogue numbers going to one 
new institution and books with odd catalogue numbers going to the other new 
institution. Such elan is suggestive of a sophisticated "background" finesse. Swan, 
G "Quasi Federal Reforms in Belgium" (1988) 2 Emory Jnl of Inti Dispute Res. 
359, 364 n.42. 
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for a cultural group within a larger polity to be empowered to develop 
and maintain its own way of being, or its own "background." The 
formalised conception evidenced in the reforms of the 1980s may 
never have arisen without the practical experience of the two groups 
tacitly recognising the validity of each other's aspirations and 
"naturally" feeling their way towards a formal and propositional 
interpretation of the structure being developed. 

The reforms of the 1980s formally recognised three separate regions 
in Belgium. The Walloon speaking area, the Flemish speaking area, 
and Brussels, which is formally bilingual. The overall population is 
approximately 60% Flemish and 40% Walloon. More than 10% of 
the total population lives in bilingual Brussels. There is also a very 
small German speaking population to which is extended a much more 
limited self determination than that extended to the two major groups 
and to which is extended the courtesy of required formal consultation 
about linguistic, educational, and cultural matters. 54 

In 1980 each of the mono-linguistic55 geographical areas was allowed 
a regional assembly and regional executive, and these organisations 
were allotted approximately 1 0%t of the national budget. The areas 
of authority extended to the regional assemblies encompassed an array 
of socioeconomic matters, including "industrial and urban planning, 
environmental policy, housing policy, areas of energy policy, and 
employment policy."56 Council decrees in their areas of authority 
have the standing oflaw. National legislation concerning the regional 
councils and their areas of authority is required by the 1980 
Constitution to be passed by overall two thirds majorities AND by 
concurrent majorities of each language group in each of the Houses 
of the bicameral parliament. 57 Thus, any expansion or contraction of 
the autonomy granted therein would also seem to require that broad 
consensus which would arguably be dependent on a concurrent further 
evolution of "background" or practical knowing as to what would be 
workable. 

54 Ibid 373, quoting Fitzmaurice, J The Polaccas of Belgium: Crisis and Compromise 
in a Plural Society ( 1983) 112. 

55 Although people of one language group may in fact live in the geographical area of 
another, all services with in a linguistic region are in the language of the region. 
Each region maintains a "scrupulous" monolingualism and monoculturism. See Swan, 
supra n.54 at 363-664. 

56 Ibid 366-67. 
57 Belgian Const. art. I 07 quater 
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More uniquely, the Belgium reforms of the 1980s also provided for 
"Community Councils." The authority of community councils is not 
confined by geography, but by linguistic community. The areas of 
authority of community councils are "cultural matters, education [as 
limited by national law], academic requirements, the organisation of 
teaching, diplomas, salaries, subsidies and norms of student population; 
cooperation between the linguistic communities and international 
cultural cooperation."58 As with the Regional authorities outlined 
above, the 1980 Constitution required a two thirds overall and 
concurrent linguistic majorities in the two Houses of Parliament to 
pass legislation concerning the community councils and their areas of 
authority.59 The two community councils' authority extends to their 
linguistic community in their linguistic region, and to their linguistic 
community in officially bilingual Brussels. The areas in which the 
community councils are component to regulate go well beyond the 
traditionally "private" areas that the juridic pluralism of Sudan fosters 
as normatively plural. Those areas include language, culture, 
museums, scientific institutes, libraries, radio, television, youth policy, 
leisure, sport, tourism, adult education, arts' training, worker retraining, 
scientific research, applied scientific policy, broad areas of health 
policy (but not all), welfare policy (but basic national norms set a 
"basement"), and international treaties and agreement in the areas of 
the community councils' competence (culture and "personalisable" 
manners - eg health and welfare). By 1982, both regional and 
community councils were extended certain powers of taxation and 
borrowing, in addition to fund allocation from the national 
government. 60 

Interestingly, there is much, seemingly by design, ambiguity as to the 
exact extent of authority of the regional and community councils, vis
a-vis the central government. Education seemingly comes under the 
authority of both, as does language policy.61 

The constitutional reforms seem to have done this almost by design, 
and provided for a constitutional court of arbitration to settle conflicting 
claims of authority, and conflicts arising from conflicting laws issued 

58 See Swan, supra n.53 at 369. 
59 Belgian Cons!. art. 59 bis, section 1. 
60 Swan, supra n.53 at 372, citing Fitzmaurice, J The Politics of Belgium: Crisis and 

Compromise in a Plural Society (1983) 132. 
61 See ibid, 369. 
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in areas over-lapping authority. 62 This constitutional Court of 
Arbitration is structured to be composed half of jurists and half of 
politicians. Arguably, considering the structure, this institution is 
designed to enable evolving "background" understandings of the 
Belgium's polity's way of being or way of ordering inter-cultural group 
autonomy to be respected rather than to decide disputes on formal 
propositional bases only. 

The actual internal structure of the regional and community councils 
is not strictly provided for by the reforms of the 1980s. There is 
provision that they have separate areas of authority and that they be 
composed of elected members, but the Flemish region has one elected 
overlapping body serving both functions and the Walloon region has 
created two completely separate bodies.63 This is some evidence of 
the depth of the level of political autonomy the 1980 reforms 
envisioned fostering. Further evidence of the recognition of the 
delicacy and the importance of maintaining a national solidarity while 
proceeding along the path of progressively more cultural autonomy is 
Belgium's "alarm bell." This is a constitutional provision that motions, 
giving reasons, submitted by three-quarters of the members of 
parliament a given linguistic group (party affiliation being irrelevant 
for these purposes), claiming that a proposed law before parliament 
risks seriously impairing relations between the linguistic communities 
suspend the parliamentary process.64 The proposed law is referred to 
the Council of Ministers (divided equally along linguistic lines, 
remember) which considers the matter, gives an opinion or proposed 
amendments within thirty days and returns the matter to parliament 
for further consideration. The "alarm bell" may only be rung once by 
a language group vis-a-vis a piece of proposed legislation.65 

As a measure of the costs and benefits of these institutional and 
structural changes designed to foster and to protect the cultural 
autonomy of the two major linguistic groups, one can consider the 
complexity of the governing structure. Things such as: overlapping 
but separate institutions to regulate both geographically separated and 
geographically mixed (Brussels) by linguistically separated 

62 Ibid 375-76. 
63 Ibid 374-75. 
64 Belgian Const. art. 38 bis. 
65 Ibid. 
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communities; duplication of institutions for education, health and 
welfare in the shared areas; national legislation being derailed by 
"alarm bells"; the potential for at least five-way conflicts of laws and 
authority; a constitutional arbitration of those conflicts by courts 
composed of (declared) politicians as well as judges, with only the 
broadest and vaguest of textual guidance. An Austinian nightmare! 
An unmitigated horror story for the current ascendancy of the ideology 
that "economic efficiency" is the standard for good government 
structures. 

Of course, economic efficiency really is about paying the appropriate 
price for something, and, some things are expensive. The question is 
not how cheaply can a nation be governed in any way, but how cheaply 
may a nation be governed in the way that best promotes the ideals it 
holds dear. Belgium's devolved governmental structure is monetarily 
more expensive than a unitary one would be on, perhaps, a superficial 
level.66 But if one considers the not easily monetised value assigned 
to cultural autonomy by the linguistic groups of Belgium, this complex 
government may be very good value. One very strong indicator that 
in Belgium, anyway, people self-consciously value things other than 
a bare bones of bargain basement sufficient only to promote the value 
of least cost maintenance of public order, and find the expense and 
complexity of their system worth the resultant increases in cultural 
autonomy, is that in 1993 the Belgian Constitution was modestly, but 
seemingly symbolically, modified. 67 The 1993 modification seems 
to change the conception of the regional and community council 
structure from one of limited specified authority devolved from the 
central government to the councils, to one of generalised authority 
being lodged with the councils and the centralised government being 
declared to be of limited authority, authorised to act only in areas 
expressly delegated to it by the constitution.68 

Such a change could be seen as evidence that, with experience and 
time for cultural and national "backgrounds" to adjust, the path of 
Belgium towards a cultural and even a possible nascent political 
pluralism is one which, for them, seems to have maintained "trust" 
and "confidence" in public institutions and which seems to have 

66 See Swan, supra n.S3 at 380. 
67 Maddex, R Constitutions of the World (1995) 22. 
68 Ibid. 
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promoted the possibility of inter-group "trust" through measures 
fostering inter-group "confidence" (alarm bells, super majorities and 
concurrent linguistic majorities, at least some authority, increasing 
over time, as to matters core to the group's continued linguistic identity 
and cultural prosperity, increasing discretion over the form of 
structures administering to the group, etc.). 

Implications for New Zealand 

A fundamental issue facing New Zealand at the present time is that of 
social and civil identity. Internal demands by the Maori peoples for 
institutional structures facilitating cultural and normative self definition 
and survival qua Maori, external homogenising influences of economic 
and cultural globalisation, and increasing internal normative and ethnic 
diversity are pressing upon New Zealand's unique "background." In 
a situation of pluralism in fact, it may be helpful to thoroughly consider 
normative conceptions of pluralism, the conundrums inherent in 
pluralism, and possible resolutions to those pluralist conundrums. I 
have attempted to explore some ideas about and underlying pluralism 
and, perhaps, the moral necessity of pluralism and pluralistic 
institutions for any society with a dominant normative liberalism and 
illiberal, but recognisable and plausible, competing paradigms. New 
Zealand is arguably such a society, thus New Zealand is likely a party 
to the liberal paradox. 

Possible solutions to deep normative pluralism or the "liberal paradox", 
other than destruction of one or another of the opposing paradigms 
appear necessarily to require each paradigm to incorporate a 
fundamental and pervading commitment to pluralism itself. New 
Zealand, with revitalisation of the Treaty and recommitment to the 
"principles" of the Treaty, is wrestling with resolving the liberal 
paradox on an ongoing, daily, basis. In searching for a solution, the 
social goods of "trust" and "confidence" in public institutions, and in 
each other, are of deep concern. That said, non-action also has grave 
implications for "trust" and "confidence." Any institutional redesign 
in New Zealand ought to be cognisant of the arguable interdependence 
of "trust" and "confidence" with Heidegger's conception of cultural 
non-cognitive "backgrounds." The idea of the "background" implies 
possible mutual constraints on the process and the substance of 
development of deeply pluralist institutions. 
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The examples of juridic pluralism in Sudan and nascent political 
pluralism in Belgium are instructive for New Zealand, both in terms 
of actualities and in terms of achievement of aspirations underlying 
demands for structural recognition and promotion of illiberal normative 
paradigms. Sudan's extensive juridic, but essentially private, pluralism 
was not, apparently, adequate to address the aspirations for self
definition of the culturally distinct southern Sudanese. Belgium's 
experiment in nascent political pluralism has developed over time, 
starting with formal linguistic commitments and informal power 
sharing conventions. New Zealand has examples of both juridic 
pluralism and a history of gradual development of the formal 
institutions that underpin the type of nascent political pluralism 
developing in Belgium. In New Zealand, however, the normative 
divide between the two major world views is more profound than that 
existent in Belgium. One might expect then, that the sort of 
(relatively)69 peaceful progress in Belgium towards resolving the 
liberal paradox would require, perhaps, even more elaborate 
mechanisms of maintaining "confidence," promoting "trust" and 
allowing for evolution of the "background" than those devices and 
processes used in Belgium. Nonetheless, New Zealand could be seen 
to be already well along a Belgian style path. 

Formally plural institutions incur monetary costs which a population 
may or may not wish to incur, depending on their dedication to diverse 
cultural flourishing. A reflective commitment to a deeply 
institutionalised dualism, albeit more expensive than monism, could 
address legitimate moral claims to cultural self definition by the Maori 
peoples and, at the same time, prevent New Zealand's unique identity 
from gradually dissipating into a uniform global economic and cultural 
marketplace. 

In the end, you get what you pay for. 

69 Compared with places like the former Yugoslavia. 
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DOES NEW ZEALAND NEED A DIMINISHED 

RESPONSIBILITY DEFENCE? 

by 
Fran Wright* 

Murder is the most serious offence in New Zealand's Crimes Act 1961: 
put simply, it is the offence of intentionally or recklessly killing another 
person.' It carries a mandatory penalty of life imprisonment. The main 
defences to murder are self-defence, provocation and insanity. 
However, there are cases in which the formal definition of murder is 
clearly satisfied, to which none of these defences apply, and which 
nonetheless do not appear in the eyes of observers to warrant either 
the label murder or its mandatory penalty. 

One cause of this discomfort with the New Zealand law of homicide 
is the narrow range of defences provided. In addition to self-defence, 
provocation and insanity, English law provides a defence of diminished 
responsibility that reduces murder to manslaughter in cases where 
mental abnormality results in partial responsibility. Several Australian 
states have enacted a defence along similar lines. 2 From time to time, 
it has been suggested that the defence of diminished responsibility 
should also be introduced in New Zealand, allowing some offenders 
who would currently be convicted of murder to be convicted of 
manslaughter instead. 3 The maximum penalty for manslaughter is life 
imprisonment but there is no minimum penalty.4 

This article looks at arguments for and against the introduction of a 
diminished responsibility defence, and concludes criminal law in New 
Zealand needs to be more sensitive to degrees of responsibility, but a 
diminished responsibility defence based on the English model is not 
the best way to do this. 

* 

2 

3 

4 

BA (Hons) (Stirling). LLB (Auckland), Lecturer in Law, University ofWaikato 
See text above note 4 for a more detailed account of the offence of murder. 
There are similar defences in several Australian states: Australian National Tenitory 
(s 14 Crimes Act 1900), Queensland (s304A Criminal Code 1984 ), New South Wales 
(s23A Crimes Act 1900) and Northern Tenitory (s37 Criminal Code (NT) 1983). 
The New South Wales provision was recently amended: see text above n71. 
Arguments in favour of diminished responsibility can be found in Brookbanks, W 
"Diminished Responsibility: Balm or Bane" in Legal Research Foundation, 
Movements and Markers in Criminal Policy (1984); Ablett Kerr QC, J "A Licence 
to Kill or an Overdue Reform?: The Case of Diminished Responsibility" ( 1997) 9 
Otago LR I; and Bungay, R Scarecrows: Why Women Kill (1998). 
Crimes Act 1961, sl77. 
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MURDER AND DEFENCES TO MURDER IN NEW ZEALAND 

The actus reus of culpable homicide is the killing of a human being 
by another human being, "directly or indirectly, by any means 
whatsoever" .5 Whether culpable homicide is murder or manslaughter 
depends on whether the offender has one of the states of mind set out 
in s 167 of the Crimes Act. The killing need not be intentional to be 
murder, but the mens rea requirement is not satisfied unless the killer 
knows that his or her actions are likely to cause death. All culpable 
homicides that are not murder are manslaughter.6 

Our criminal law presupposes that the offender has normal mental 
and physical capacity: "[t]he principle of rational capacity is .. a 
precondition of one's eligibility for punishment."7 If a person is unable 
to understand the nature and purpose of the trial or to participate in 
the trial, he or she may be found to be "under disability". Where an 
accused is under disability, he or she cannot be tried and will, instead, 
be detained as a patient.8 For those who are fit to be tried but lacked 
capacity at the time when the offence was committed, an insanity 
defence under s23 Crimes Act 1961 is available: 

(2) No person shall be convicted of an offence by reason of an 
act done or omitted by him when labouring under natural 
imbecility or disease of the mind to such an extent as to render 
him incapable -

(a) Of understanding the nature and quality of the act or omission; 
or 

(b) Of knowing that the act or omission was morally wrong, 
having regard to the commonly accepted standards of right and 
wrong. 

This is based on the M'Naghten rules.9 Its scope is limited and the 
burden of proving insanity lies on the defence to the standard of balance 
of probabilities. 10 The emphasis is on cognitive defects. Irresistible 
impulse or personality defects such as psychopathy do not come within 
the defence. Success with the insanity defence results in a "Not Guilty 

5 Crimes Act 1961, sl58. 
6 Crimes Act 1961, sl71. 
7 Simester, A & Brookbanks, W Principles of Criminal Law ( 1998) 254. 
8 This is governed by sl08 Criminal Justice Act 1985. For a more detailed discussion 

see Simester & Brookbanks, supra at 7, 262. 
9 (1843)10Cl&Fin200. 
10 Crimes Act 1961, s23(1), R v Cottle [1958] NZLR 999. 
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By Reason of Insanity" verdict. There is a range of dispositional 
options: detention as a "special patient" is the most usual outcome but 
there is also provision for detention in hospital as a patient (this allows 
for out-patient treatment), immediate discharge or no order at all where 
the offender is already a prisoner. 11 

If a person kills in reasonable self-defence, she has not committed an 
offence at all and will be acquitted. Self-defence is governed by s48 
of the Crimes Act 1961, as amended in 1980: "Everyone is justified in 
using, in defence of himself or another, such force as, in the 
circumstances as he believes them to be, it is reasonable to use." This 
is a mixed subjective and objective test. A person who wrongly believes 
she is being threatened with a gun is entitled to use what force would 
be reasonable if she was being threatened with a gun; but if she fails 
to take advantage of an available escape route, the defence may well 
fail because her use of force against the (imaginary) threat was 
unreasonable. 12 

Provocation reduces murder to manslaughter. 13 It is defined in s 169 
of the Crimes Act 1961. It requires that, as a result of provoking words 
or conduct, the offender has suffered a loss of self-control that has 
induced him or her to commit the homicide, and that the provocation 
was severe enough that it would be sufficient to deprive a person with 
ordinary powers of self-control of that self-control. In applying this 
test, certain personal characteristics of the offender that increase or 

explain the provocativeness of the conduct can be taken into account. 

Where any of these defences fail, or where there is no defence, and 
the actus reus and mens rea are proved beyond reasonable doubt, the 
offender will receive the mandatory penalty of life imprisonment. It 
is only in "exceptional" cases that a person sentenced to life 
imprisonment will be released on parole in under ten years. 14 

II Criminal Justice Act 1985 s115. For more detailed description see Simester & 
Brookbanks, supra n 7, 296-297. 

12 For a more detailed discussion of the elements of self-defence, see Wright, F "The 
circumstances as she believed them to be: a reappraisal of s48 of the Crimes Act 
1961" [1998) Waikato Law Review (forthcoming). 

13 With lesser offences, provocation will be a mitigating factor. 
14 Criminal Justice Act 1985, s80. 
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WHAT IS "DIMINISHED REsPONSIBILITY"? 

The English version of the diminished responsibility defence was 
created by s2(1) of the Homicide Act 1957. Section 2(1) states: 

(1) Where a person kills or is party to the killing of another, he 
shall not be convicted of murder if he was suffering from such 
abnormality of mind (whether arising from a condition of arrested 
or retarded development of mind or any inherent causes or induced 
by disease or injury) as substantially impaired his mental 
responsibility for his acts or omissions in doing or being a party 

to the killing; 

Diminished responsibility, like provocation, reduces murder to 
manslaughter. 15 It is a defence only to murder. 

The defence as enacted in both England and most of the Australian 
jurisdictions has three elements: that the accused was suffering from 
an abnormality of mind, that the abnormality of mind arose from one 
of the stated causes, and that it substantially impaired the accused's 
mental responsibility for the killing. There are no major differences 
of interpretation of the defence in the jurisdictions where it has been 
enacted, and the discussion below draws from both English and 
Australian case-law and reports. 16 

According to one of the earliest English decisions on diminished 
responsibility, an abnormality of mind is a "state of mind so different 
from that of ordinary human beings that the reasonable man would 
term it abnormal"Y Judges have been reluctant to be more precise, 
but a New South Wales study found that the defence had been used 
where there had been diagnoses of psychosis, organic brain disorder, 
schizophrenia, epilepsy, hypoglycaemia, depression (reactive and 
endogenous), post-traumatic stress disorder, chronic anxiety and 
personality disorders. 18 

IS Diminished responsibility should be distinguished from diminished capacity, which 
is a claim that the offender's mental state prevented him or her from forming the 
state of mind required by the definition of the offence. See Aranella, P "The 
Diminished Capacity and Diminished Responsibility Defenses: Two Children of a 
Doomed Marriage" (1977) 88 Columbia LR 827, 828-829. Diminished capacity 
could, in theory, operate in New Zealand without the need for legislative approval. 

16 Although the structure of the defence in New South Wales is now different (see text 
above n7 I), this discussion makes use of case-law on the previous provision and 
research into the operation of this provision. 

17 R v Byrne [1960] I QB 396. 
18 NSWLRC Discussion Paper 31 - Provocation, Diminished Responsibility and 

Infanticide (1993). 
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The etiology of the abnormality of mind is important because only 
some abnormalities of mind are covered by the defence. However, a 
study of the defence as it operated in England found that medical 
reports were frequently silent as to the cause of the illness. The main 
function of this requirement seems to be that it allows the exclusion 
of those who kill while intoxicated or who are merely angry or 
jealous. 19 This may explain the tolerant approach: the instances where 
etiology is of genuine importance are easily identified even by non
experts. 

The impairment of responsibility is not a medical concept but a legal 
or moral one. For this reason, it ought to be a question for the jury: 
"[i]t involves a value judgment by the jury representing the community 
(or by a judge if there is no jury), not a finding of medical fact."20 

However, in practice, decisions about diminished responsibility are 
frequently made without the assistance of a jury. English courts have 
stated clearly that defendants are entitled to plead guilty to 
manslaughter on the grounds of diminished responsibility.21 This only 
happens if the prosecution is satisfied that the defence is made out, 
but the result is that the decision is made by the judge. Guilty pleas 
are not unusual. Dell looks at a sample of 256 men convicted of 
manslaughter on the basis of diminished responsibility in England 
and Wales between 1966 and 1977; 90% of these cases were dealt 
with by way of a guilty plea. She also looked at a sample that included 
those whose diminished responsibility defence had failed. In 1976 
and 1977, the defence was raised in 194 homicide cases. Del found 
that the prosecution or court was prepared to accept a guilty plea in 
85% of these, although some of these went to trial for other reasons.22 

A more recent study from New South Wales produced similar results. 
Between 1990 and 1993, 36 offenders relied on diminished 
responsibility: the defence had an acceptance rate of 61.1 %. Only 
nineteen of these cases resulted in a jury trial. Of the other seventeen 
cases, five cases were tried by judge alone (this is not an option under 
English law) and the rest of the cases must have been dealt with by 

19 Ibid, 47-49. 
20 R v Trotter ( 1993) 35 NSWLR 428, 431 per Hunt CJ. 
21 Vinagre (1979) 69 Cr App R 104. 
22 Dell, S Murder Into Manslaughter ( 1983) 25-26. 
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way of guilty plea.23 Therefore, although the exact proportion of trials 
to guilty pleas varied between the two jurisdictions, it is clear that a 
significant number of outcomes were decided without the benefit of a 
JUry. 

The maximum sentence for manslaughter in the jurisdictions that have 
a diminished responsibility defence is life imprisonment. Not all those 
convicted of manslaughter on the basis of diminished responsibility 
receive custodial sentences, but a high proportion of those convicted 
are imprisoned rather than being hospitalized or receiving non
custodial sentences. English studies show fluctuations in sentencing 
practices. McKay concludes that "an accused who used diminished 
responsibility successfully had an almost even chance of being sent 
to prison".24 A random sample of five sentencing appeals revealed 
sentences varying from 3 years probation to 7 years imprisonment.25 

Life sentences are not unknown.26 

THE ARGUMENT IN FAVOUR OF INTRODUCTION OF A DIMINISHED 

RESPONSIBILITY DEFENCE IN NEW ZEALAND 

There has never been a diminished responsibility defence in New 
Zealand although it has been proposed at least twice. 

In 1879 the Criminal Code Bill Commission's Report on the Law 
Relating to Indictable Offences suggested that punishment should be 
mitigated where an offender, although not insane, was not wholly 
responsible because of weakened or disordered intellect, but this was 
not acted onY The 1960 Crimes Bill included a diminished 

23 Griffith, G and Figgis, H, NSW Parliamentary Library Research Service, Crimes 
Amendment (Diminished Responsibility) Bi/11997: Commentary and Background 
(1997) 10. 

24 McKay, RD Mental Condition Defences in the Criminal Law (1995) 183. 
25 Lewis (1989) I I Cr App R (S) 577- 12 months reduced to 3 years probation, mother 

killed newborn baby while depressed; Chiu Au-Yeung (1989) I I Cr App R (S)- 15 
years reduced to 6, chef attacked assistant cook and manageress for no apparent 
reason, described as 'over-controlled'; Smith (1988) 10 Cr App R (S) 120- 3 years 
imprisonment upheld , severely depressed wife killed estranged husband; Yeomans 
(I 988) 10 Cr App R (S) 63- 8 years reduced to 5, separated from wife, had inadequate 
personality, severe depression, tried to kill wife and drowned daughter in the sea; 
Wool/aston ( 1986) 8 Cr App R (S) 360- killed girlfriend's former partner who had 
been making threats, was either depressed as result of emotional injury and trauma 
or suffering from paranoia. 

26 Byrne, supra n I 7, is an example of a case where the accused received a life sentence. 
27 Brookbanks (1984), supra at note 3, 30. 
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responsibility defence, to apply where the "jury are satisfied that at 
the time of the offence the person charged, though not insane, was 
suffering from a defect, disorder, or infirmity of mind to such an extent 
that he should not be held fully responsible".28 The outcome was 
detention at Her Majesty's Pleasure, rather than a manslaughter verdict. 
The provision did not find its way into the 1961 Act. This is probably 
because the main impetus for the new defence was concern that 
mentally ill offenders should not be executed. Since the 1961 Act 
abolished the death penalty, that possibility was removed and there 
was no apparent need for an additional defence. 

Part of the gap left by the lack of a diminished responsibility defence 
has been filled by the defence of provocation: some conditions that 
would satisfy the mental abnormality requirement for diminished 
responsibility are capable of being "characteristics" for the purposes 
of provocation, providing a means of reducing murder to manslaughter 
where the offender suffers from a mental abnormality. Initially, 
"characteristics" was read narrowly in order to avoid any overlap with 
diminished responsibility: "it is not enough to constitute a characteristic 
that the offender should merely in some general way be mentally 
deficient or weak-minded. To allow this to be said would ... deny any 
real operation to the reference made in the section to the ordinary 
man, and it would, moreover, go far towards the admission of a defence 
of diminished responsibility without any statutory authority in this 
country to sanction it."29 However, more recently, the Court of Appeal 
has suggested that an overlap of some kind "may be seen as the 
inevitable and deliberate effect of the changes embodied in s 169 of 
the Crimes Act 1961."30 However, if the sole effect of the abnormality 
is to reduce the offender's powers of self-control, the "characteristic" 
will not be taken into account. For this reason, provocation is only a 
partial replacement for diminished responsibility. 

Commentators have repeatedly criticised the insanity defence. It 
reflects a nineteenth century view of mental illness, and many serious 
mental disorders do not satisfy the test in s23. There is little doubt that 
it is obsolete and misleading. It reflects the view that those whose 
conduct stems from mental disorder should not be punished but it 

28 Ibid, 30. 
29 [1962] NZLR 1069. 
30 R v McCarthy [1992]2 NZLR 550,558. 
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fails to protect from punishment many grossly impaired offenders. 
The disposition of those found not guilty by reason of insanity is also 
problematic. From the point of view of public safety, there are concerns 
that medical disposition does not adequately protect the community 
from dangerous but insane offenders. The victim's family, an insanity 
verdict may feel that the crime remains unavenged: the insane offender 
committed the crime but is not "guilty" and is not punished. From the 
point of view of the offender, the stigma of being "found insane" and 
the possibility of hospitalization rather than a determinate sentence 
may persuade an offender to plead guilty. This is not satisfactory either, 
since it results in the punishment of some who ought not to be punished. 

The mandatory life sentence does not allow judges to reflect degrees 
of culpability. A person who killed while seriously depressed receives 
the same sentence as the person who kills in the course of an armed 
robbery. Parole may be available sooner for some than for others but 
the usual minimum of 10 years applies to all. Another danger of 
inflexible sentencing is that it may lead to jury nullification or the use 
of discretion to ensure a murder charge is not brought in the first place. 

Those who propose a diminished responsibility defence for New 
Zealand do so because of its ability to resolve these distinct but related 
problems. It would provide greater flexibility and allow the 
inadequacies of current law to be overcome:31 

[D]iminished responsibility represents a useful addition to the 
courts' means of disposing of mentally disordered offenders. 
Furthermore it is able to accommodate useful developments in 
modem forensic psychiatry, and to embrace "just about all types 
of pathological mental abnormality" without sacrificing the notion 
of responsibility in the criminal law. 

Three recent cases can be used to highlight this perceived inadequacy. 
The first is R v Campbef£32 Campbell killed a man whom he thought 
was making a homosexual advance towards him. He was depressed 
and had symptoms of post-traumatic stress disorder, in part because 
of childhood sexual abuse. When the deceased touched him, he had a 
flashback and reacted to the recalled conduct of his original abuser. 
The insanity defence was of no assistance, because Campbell was 

31 Brookbanks, supra n 3, 29-30. See also Ab1ett Kerr, supra n 3, at 4. 
32 (1997) 15 CRNZ 138, 142. 
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aware of the nature and quality of his acts and that they were morally 
wrong. 33 

Campbell was eventually convicted of manslaughter, relying on the 
defence of provocation but this can be seen as an undesirable stretching 
ofthatdefence.34 Campbell was lucky because he met the requirements 
for provocation but diminished responsibility would provide more 
accurate labelling of his actions. 

Another case where there was evidence that might well have supported 
diminished responsibility was Gordon. June Gordon was convicted 
of the murder of her husband. (The actual killing was carried out by a 
friend.) She was suffering from severe depression. There was 
psychiatric evidence that she had not really intended to have her 
husband killed and had been in a fantasy state. The trial judge ruled 
this evidence was not admissible. She may have had impaired judgment 
but this was not inconsistent with an intent to kill, so it would not 
assist her defence in any wayY Mrs Gordon's appeal from a murder 
conviction was dismissed despite the availability of new psychiatric 
evidence. It "could not in our view have led the jury to doubt the 
conclusion they reached, that the whole of the evidence - not simply 
the appellant's statements to her friends before the shooting, but her 
taped discussions with Taylor, her actions in the car, and what she 
said later - disclosed the desire and intention that Taylor kill her 
husband."36 Why she formed the desire was irrelevant. Gordon's life 
sentence was confirmed. In disposing of the appeal, the Court of Appeal 
acknowledged that "[ w ]ere a defence of diminished responsibility 
available in this country, it might well have been availed of here But 
sympathy for the defendant cannot prevail over the current statutory 
provisions."37 

A final case that some commentators have suggested would have been 
better treated as one of diminished responsibility is R v Oakes.38 Gay 
Oakes was charged with the murder of her partner, Doug Gardner. 
After years of severe abuse, and fearing another attack, she put a fatal 

33 This was established by his conduct after the event: initially, he went to some trouble 
to conceal his involvement. 

34 Ablett Kerr, supra n 3, 8. 
35 R v Gordon (1993) 10 CRNZ 430,437. 
36 Ibid, 439. 
37 Ibid, 441. 
38 [ 1995) 2 NZLR 673. 
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dose of drugs into his coffee. Gardner died some hours later but instead 
of contacting the police, Oakes (assisted by another) buried his body 
in the garden. It was not found for a year. Her main defence was self
defence, supported by evidence about the effect of long-term abuse. 
The implication was that the effect of the abuse on Oakes' mental 
state caused her to mistakenly believe she was under threat and that it 
was necessary to kill Gardner. "[H]er sense of judgment, her ability to 
reason rationally, will be impaired. Her sense of vulnerability will be 
increased, any threat will be magnified, affecting her ability to reason 
in terms of how dangerous her situation really is."39 However, the 
jury rejected the self-defence claim Oakes' appeals to the Court of 
Appeal and the Privy Council failed: the jury had not been misdirected 
and "there was evidence, which the jury were entitled to accept, 
pointing to this not being a desperate reaction to a perceived, albeit 
distortedly so, threat of pending danger, but rather a deliberate and 
calculated crime".40 

Ablett Kerr's view is that the law of self-defence should be able to 
accommodate the abused woman who kills but that is "no longer 
convinced that on a practical level it is going to do so".41 Rather than 
arguing that the woman genuinely believed it was necessary to kill, 
that her story is plausible because mental impairment caused by the 
abuse made such the mistake understandable, and that on her view of 
the circumstances the danger was severe enough to justify homicide, 
it would be more effective to focus directly on the mental impairment. 
The woman killed because she was ill. Diminished responsibility, she 
suggests, would have a better chance of success in such cases. 

If there was a diminished responsibility defence, the result in Campbell 
would have been the same - manslaughter - but it could have been 
achieved without 'stretching' the boundaries of provocation. Gordon 
and Oakes might not have ended in murder convictions. However, 
there are problems with importing the diminished responsibility 
defence, and these will be discussed next. 

39 Ibid, 676. 
40 Ibid, 683. 
41 Ablett Kerr, supra n 3, 10. 
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The diminished responsibility defence is based on the assumption that 
mental abnormality can justify imposing a reduced penalty for 
homicide, despite the presence of intent or recklessness and the absence 
of legal insanity. Anthony Kenny questions this assumption and 
concludes that "the insanity defence should be the only way of avoiding 
conviction in a case where it is clear that the accused caused death 
with the relevant mens rea of intention or recklessness."42 Those who 
are not insane under the M'Naghten rules and who have mens rea for 
the offence in question should be convicted of murder and punished 
accordingly, although he allows that their disorder perhaps ought to 
be taken into account when calculating quantum of punishment. Any 
decision about whether hospital is more appropriate than prison should 
be made by the prison authorities post-sentencing.43 

Kenny claims that the introduction of diminished responsibility has 
made it "easier for mentally ill killers to avoid the consequences of a 
murderconviction."44 This is, however, only a negative consequence 
of the introduction of the defence if one first rejects the view that 
mental illness can reduce culpability. If it can and does reduce 
culpability, it would be imprisonment of mentally ill offenders that 
was the injustice, not their hospitalization. With respect, Kenny's 
argument assumes that responsibility is an aU-or-nothing concept, but 
he does not provide a reason why it can not be diminished. 

A contrary view is that the boundaries of criminal responsibility are 
determined by those who define and apply the law and, being socially 
and politically determined, they are fluid and apt to change. At different 
times in the history of criminal law, the mental requirements for 
particular offences have varied and the range of defences that are 
permitted has swelled and contracted. A case for diminished 
responsibility can be constructed without straying from conventional 
principles of criminal law. 

42 Kenny, Anthony "Can responsibility be diminished" in Frey, RG & Morris, 
Christopher W (eds) Liability and Responsibility (199I) 25. 

43 Ibid, 25-26. 
44 Ibid, 30. 
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Through the defence of insanity, there is provision for those who do 
not meet the requirements at all but rationality is not an absolute 
standard. This leaves a choice: will those whose rationality is 
compromised be treated exactly the same as those whose rationality 
is unquestionable? The defence of diminished responsibility reflects 
the view that they should not: "if rationality is a criterion for 
responsibility, then responsibility, too, should in theory be matter of 
degree which ranges along a continuum. Even if someone is not fully 
excusable, his or her rationality may be non-culpably compromised 
to a substantial extent, thus mitigating the deserved blame and 
punishment. ... Ordinary morality makes differential, excusing 
allowances on a sliding scale of diminished rationality, and in principle 
the law might do so as well."45 

The existence of a diminished responsibility defence is only a logical 
impossibility if there is only one coherent approach to criminal 
responsibility and this is not the case. There is nothing wrong in 
principle with reducing sentences to take mental illness into account. 
However, this does not mean that New Zealand should adopt the 
defence of diminished responsibility: questions about whether the way 
in which the defence is structured is satisfactory and about the 
consequences of its availability remain to be answered. 

Almost from its conception, s2(1) of the Homicide Act 1957 (UK) 
has been the subject of criticism. One ground for criticism is the 
wording of the section itself. According to Griew,46 

The phrase 'substantially impaired his mental responsibility for 
his acts in doing ... the killing' is, I believe, improperly elliptical. 
The word 'responsibility' serves a double function. Following 
'impaired ... mental' it suggests a condition of the defendant
perhaps his capacity to comprehend and (so far as his 'mind' 
affects the matter) to conform to the requirements of the law. 
Preceding the phrase 'for his acts in doing ... the killing' it 
suggests the social consequences of that condition- an assessment 
of culpability and, in the context of a murder charge, the outcome 
of that assessment in a decision on the level of liability .... 
Parliament, it is submitted, has clumsily compacted two ideas -
those of reduced (impaired) capacity and of reduced (diminished) 

liability. 

45 Morse, Stephen J "Diminished Capacity" in Shute, Sthephen, Gardner, John & Horder, 
Jeremy Action and Value in Criminal Law (1993) 249-50. 

46 Griew, E "The future of diminished responsibility" [1988] Crim LR 75, 81. 
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Even if the move from impaired capacity to diminished liability is a 
legitimate one, as was argued above, the language with which this 
move is described is unnecessarily difficult. The "abnormality of mind" 
requirement is difficult because of the limit to permissible 
abnormalities in terms of their etiology. Yet the terminology is the 
creation of lawyers and bears no relationship to psychiatric categories. 
Different psychiatrists interpret the requirements differently, leading 
to inconsistency and unpredictability in the use of the defence.47 

These difficulties of interpretation have two practical consequences. 
The first is that the "substantial impairment" test magnifies the role 
of the expert witnesses and the second is that there is ample room for 
subversion of the strict words of the section in order to achieve a 
'merciful' result in individual cases. 

Anthony Kenny argues that the drafting of s2( 1) turns what should be 
a question for the jury into a question for an expert witness:48 

In practice 'mental responsibility' has come to mean something 
very close to 'a mental state such that psychiatrists believe he 
ought to be convicted' .... The question whether an individual 
should be convicted should be a question, not for the psychiatrists, 
but for the jury; the question whether persons of a certain kind 
should be punished is a question for the psychiatrists but for the 

legislature. 

New Zealand courts have been cautious about allowing experts to 
usurp the jury's role;49 it is arguable that the structure of the diminished 
responsibility defence leaves the expert with no alternative but to do 
this. Griew comments that "[p]sychiatrists ... are continually asked 
... whether in their opinion the mental responsibility of defendants 
was substantially impaired. Judges allow the question to be asked and 
often themselves press for an answer."50 The role of the experts is 
enhanced by the frequency with which offenders plead guilty; in such 
cases, effectively, it is the experts who determine whether responsibility 
was diminished. 

47 Ibid, 78. 
48 Kenny, Anthony The Ivory Tower ( 1985) 54. 
49 See, for instance, R v CS ( 1993) II CRNZ 45, where expert evidence was rejected 

because of concerns it was simply an assertion of the truthfulness of the (child) 
witness. 

50 Griew, supra n 46, 83. 
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The ambiguous words of the section have allowed some "creative" 
uses of the defence. Ashworth comments that "judges, counsel, doctors, 
and juries have approached it with a compassionate pragmatism rather 
than with ... rarified verbal analysis .. . "Y Griew admits that "[i]t 
is ... doubtful whether all decisions turning on the section can plausibly 
be explained as guided by a careful reading of its language; there 
must be many cases in which the section is rather to be seen as 
legitimising an expression of the decision- maker's personal sense of 
the proper boundary between murder and manslaughter. "52 

An example of this is mercy killing, which falls squarely within the 
definition of murder since it is, almost by definition, intentional killing. 
Dell stated that 10 of 260 diminished responsibility cases in her study 
were mercy killings of seriously ill relatives, mostly by men in their 
60s or 70s.53 In all these cases, a depressive illness was diagnosed. 
"However, there were cases where the doctors were unable to find 
any signs of disorder in such defendants but where they nevertheless 
unanimously reported that they inferred from the circumstances that 
abnormality must have been present at the time of the offence."54 The 
conclusion that that pressure caused an illness is convenient, since it 
allows mitigation, but it seems sometimes to be fictitious. 

For the individuals concerned, this might seem to be a merciful 
application of the law but it is not a feature of the defence that should 
commend it. The problem is that only some will benefit from this 
nullification of the strict words of the defence, there is an unacceptable 
element of chance. Griew comments that "psychiatrists have varied 
in the extent of their willingness to use the section creatively, without 
undue regard for its terms or fortified by an appreciation of their 
obscurity. Some, indeed, have been less aware than others of the 
section's potential for flexible reading ... There can be little doubt 
that the fate of some people charged with murder since 1957 has turned 
on the qualities of robustness and sophistication shown by those 
professionally involved in their cases."55 In England, where the 
ambiguous wording is something that professionals have to work with, 

51 Ashworth, A Principles of Criminal Law (2nd edn, 1995) 277. 
52 Griew, supra n 46, 78. 
53 Dell, supra n 22, 35. 
54 Ibid, 30. Emphasis added. See also Otlowski, M "Mercy Killings in the Australian 

Criminal Justice System" ( 1993) 17 Crim LJ I 0. 
55 Griew, supra n 46, 79. 
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this is probably the best outcome; to consciously adopt a defence that 
operates in this way is another matter altogether. 

Some doubts might also be expressed about the way in which the 
defence is limited to murder and its construction as formal mitigation. 
If it is no more than mitigation of penalty, why does the label change 
from murder to manslaughter? But if there is more to it than a simple 
reduction of penalty, why is this option not available for other offences? 
A jury faced with an abnormal offender charged with other offences 
could make use of the opportunity to express their conclusion that 
responsibility was impaired just as they do with murder. The answer 
that it is not necessary because there is discretion in sentencing for all 
other offences does not allow for the jury's role or for the importance 
of labels. 

The pragmatic approach to diminished responsibility that emerges from 
the case law does require a mental abnormality upon which to hang 
the defence and this leads to a further problem, that of unnecessary 
medicalization of women's offending. 

Feminist criminal lawyers and criminologists have documented a 
tendency for medicalization of women's offending. Heidensohn 
describes early research into women's offending: "[m]uch of the 
'prehistoric' work on women ... stressed the irrational nature of their 
actions. Their behaviour was determined by their physiology or their 
instincts."56 Schneider and Jordan complain that "[t]he traditional 
view of women who commit violent crimes is that their action was 
irrational or insane. Consequently, an impaired mental state defence 
has often been relied on automatically."57 Legal advisers may even 
have actively dissuaded women from putting forward other defences.58 

There is some evidence to support these assertions. 

A 1982 Australian study looked at sixteen women convicted of killing 
their partners or found not guilty by reason of insanity, comparing the 

56 Heidensohn, F "Gender and Crime" in Maguire, M Morgan, Rand Reiner, R (eds) 
The Oxford Handbook of Criminology (1st edn, 1994) 1014. 

57 Schneider E & Jordan, S with Agueras, C "Representation of Women Who Defend 
Themselves in Response to Physical or Sexual Assault", 4 National Journal of 
Criminal Defence 141, 144. 

58 Gillespie, C Justifiable Homicide: Battered Women. Self-Defence and the Law ( 1989) 
25-27. 
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women's account of events with the court transcripts. 59 In thirteen of 
the cases, if the women's accounts were believed, the partner's violence 
was the direct and immediate reason for the homicide.60 However, of 
the 13 substantive defences raised in these 16 cases, self-defence was 
argued twice; provocation61 five times; and defences of mental 
impairment six times.62 

The authors suggested that this was symptomatic of attitudes towards 
women within psychiatry.63 

In much classic psychiatry, which both mirrors and perpetuates 
everyday views about women, it is not acceptable for women to 
be angry or aggressive, and a woman who displays signs of being 
such is, by definition, sick. In addition, women are commonly 
seen, not as rational and responsible beings, but as being irrational 
and unable to cope. 

Diminished responsibility therefore reinforces existing stereotypes of 
women offenders. A study of the way women were portrayed in 
sentencing reports provides further support for this assertion. Allen 
found that "an average of 20 per cent of the total length of reports on 
female offenders is occupied by statements which in some way refer 
to the subject's psychology. This is in sharp contrast to reports on 
male offenders, which instead tend to focus on the more external and 
material aspects of the offender's behaviour, biography and life
style."64 

One reason for proposing diminished responsibility as a defence in 
New Zealand is that it reduces the likelihood that a woman who kills 
an abusive partner will be convicted of murder. This is why Ablett 
Kerr gives the case of Oakes as an example of one where diminished 
responsibility would have been helpful.65 Medical excuses are more 
likely to succeed than full justifications like self-defence or partial 

59 Bacon. Wand Lansdowne. R "Women who kill husbands: the battered wife on trial" 
in O'Donnell, C and Craney, J (eds) Family Violence in Australia (1982). 

60 Ibid, 89-90. 
61 In the cases argued as provocation, the provocative conduct was an assault or threat 

to kill but self-defence was not offered as an alternative. 
62 Bacon & Lansdowne, supra n 59, 89. 
63 Ibid, 90. 
64 Allen, H "Rendering Them Harmless: The Professional Portrayal of Women Charged 

With Serious Violent Crimes" in Carlen, P and Worral, A (eds) Gender, Crime and 
Justice (1987) 83. 

65 Supra n 38. 
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justifications like provocation. But using diminished responsibility 
shifts the focus from the violence to the woman's own "weakness". It 
may even result in another, possibly more advantageous, defence being 
ignored. This danger of "over-pleading" is enhanced because of the 
ability to plead guilty on the basis of diminished responsibility and 
avoid the trauma and uncertainty of a trial. 

Proof of this occurring is not easily found, since the summaries of 
facts in appellate decisions do not necessarily cast light on the 
credibility of an appellant's version of the facts, but there are certainly 
examples where another defence was at least arguable. In the case of 
R v Ahluwalia66 the main defence was provocation; a retrial was 
granted on the basis that diminished responsibility had not been put to 
the jury; the .appellant later pleaded guilty to manslaughter on the 
basis of diminished responsibility, effectively abandoning the 
provocation defence. A comment on the case states: "[d]iminished 
responsibility ... is more obviously an admission of mental 
abnormality. Holding it out as the most promising defence for battered 
women forces them to choose between being labeled as bad or partially 
mad. Many defendants ... might not care as much about their 
categorisation as about their liberty. But some will undoubtedly 
perceive it to be deeply insulting to be told that, unless they accept a 
label of psychological abnormality, they run the risk of escaping the 
prison of domestic violence only to spend a long time in a less 
metaphorical prison."67 

A case in which diminished responsibility succeeded but self-defence 
appears arguable is Woollaston. 68 The deceased was the previous 
partner ofWoollaston's lover. The deceased was known to be violent 
and had made threats directed at Woollaston. He became very scared, 
refused to leave the house and increased his home security. When he 
saw the deceased approaching the house, Woollaston thought he had 
come to carry out the threat and shot him. On the surface this looks 
more like a self-defence case than a case of diminished responsibility 
but Woollaston was found to have a 'mental abnormality'. According 
to one expert he was suffering from a phobic anxiety state with 
paranoia, that he was scared and unable to cope with provocation. 

66 [1992]4 AllER 889. 
67 Ibid, 737, 
68 (1986) 8 Cr App R 360. 
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Another said that he was depressed as the result of a real and apparent 
threat to his life which resulted in acute feelings of fear and terror. 
Without expressing an opinion about whether Woollaston's use of force 
was reasonable, this description of why he killed the deceased appears 
to deny the reality of the threat he was facing and avoids the fact he 
acted for a reason that is, within limits of reasonableness, lawful. 
Instead, he is 're-created' as an abnormal actor. 

There is, obviously, a clash between the immediate interests of the 
offender, for whom the lightest possible sentence is likely to be the 
most important objective, and the interests of women in general, for 
whom an assumption of madness rather than badness is, since often 
untrue, demeaning. However, when there might be better alternatives, 
the adoption of a new defence that has this side-effect, is not a desirable 
reform. 

CoNcLUsioN: SHOULD NEw ZEALAND ADoPT THE DIMINISHED 

RESPONSIBILITY DEFENCE? 

It is undeniable that the current law is capable of producing injustice 
but this should not be overstated. Brookbanks states that the apparent 
narrowness of the insanity defence is mitigated by a generous 
interpretation of s23:69 

[B]ecause the M'Naghten Rules are very narrowly formulated, it 
is not uncommon for judges to interpret them liberally in order 
to accommodate difficult but deserving cases. 

The provocation defence is also used generously. There are jury 
decisions that are hard to explain in terms of the words of s 169 of the 
Crimes Act, such as Campbell, where it is difficult to see how the 
characteristic of suffering from post-traumatic stress disorder had an 
effect other than reducing the accused's powers of self-control. 
Nonetheless, when a murder conviction is unavoidable, the courts have 
no choice but to impose the life sentence. 

Despite these shortcomings of the current law, it is submitted that 
diminished responsibility based on the English model is not the 
solution. This is not because responsibility cannot be diminished. On 
the contrary, it is accepted that mental illness is capable of reducing 

69 Simester & Brookbanks, supra n 7, 268. 
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culpability and that there is no reason in principle why this should not 
be recognised through the device of formal mitigation. The problems 
that lead to the conclusion that diminished responsibility is an 
undesirable addition to the Crimes Act 1961 are two-fold. 

First of all, the defence created by s2(1) of the Homicide Act is 
structurally flawed. Attempts to improve s2(1) have been unsuccessful 
-the Butler Committee recommended major changes in 1975 but this 
was never implemented.70 The flaws can be circumvented by a 
generous interpretation. However, it should be a goal of the reform 
process to avoid the need to circumvent flawed defences by replacing 
them with defences that are better constructed. The introduction of a 
new defence that has been widely criticised would be perverse. 

The response to this might be that the defence could be introduced in 
a modified form: there is no obligation to follow the English wording. 
New South Wales made major changes to the defence in 1997, 
incorporating (inter alia) a more detailed explanation of the effect 
that the abnormality of mind should have: 71 

( 1) A person who would otherwise be guilty of murder is not to 
be convicted of murder if: 

(a) at the time of the acts or omissions causing the death 
concerned, the person's capacity to understand events, or to judge 
whether the person's actions were right or wrong, or to control 
himself or herself, was substantially impaired by an abnormality 
of mind arising from an underlying condition, and 

(b) the impairment was so substantial as to warrant liability for 
murder being reduced to manslaughter. 

(2) For the purposes of subsection (I )(b), evidence of an opinion 
that an impairment was so substantial as to warrant liability for 
murder being reduced to manslaughter is not admissible. 

"Underlying condition" is defined in s23A(8) as "a pre-existing mental 
or physiological condition, other than a condition of a transitory kind." 

The revised New South Wales defence does dispose of some objections 
to the English wording, and the changes clarify the respective roles of 

70 Report of the Committee on Mentally Abnormal Offenders (chairman, Lord Butler) 
Cmnd 6244 (1975). 

71 New South Wales Crimes Amendment (Diminished Responsibility) Act 1997, 
amending s23A Crimes Act 1900. 
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expert witnesses and jurors. However, the problem of unpredictability 
remains. If the older formulation places too much emphasis on the 
expert's view, this alternative formulation may give too much leeway 
to the jury, which could ignore the opinions of experts with impunity. 
It is difficult to see how the definition of 'underlying condition' is an 
improvement on 'mental abnormality', and its precise definition would 
still depend on the experts applying it. Medicalization and over
pleading would be as likely with these versions of the defence as with 
the existing version. 

In any event, not all who fall between the cracks of the current law of 
homicide are mentally ill. The potential for injustice arising out of the 
mandatory sentence is not restricted to those who suffer from a mental 
abnormality - an example might be a person who killed under 
compulsion but could not claim a defence under s24 of the Crimes 
Act 1961 because murder is an excluded offence under s24(2). While 
it might be possible to construct a mental abnormality in order to 
bring such a person within diminished responsibility, it would be more 
honest to acknowledge that the reason the murder conviction and 
especially the life sentence seems unjust is the existence of the 
compulsion, not the immediate but transient state of depression that it 
caused. 

What is really needed is a several-pronged attack on the law of 
homicide, with attention paid to the mandatory penalty, to the mens 
rea for murder- are all intentional killings really in the 'worst' category 
of homicide?- and to the definition of several defences, including but 
not limited to insanity. If these other changes were made, there might 
well be room for a diminished responsibility defence, but to introduce 
it by itself would be harmful to some offenders and might, ironically, 
delay other reform. In England, the availability of diminished 
responsibility may have put pressure on the legally insane to use it 
instead of insanity. McKay found that in the UK there were on average 
about six special verdicts a year but it seems implausible that only six 
seriously mentally ill people were charged with criminal offences. 
What seems more likely is that other offenders used diminished 
responsibility or (if the offence was one with discretionary sentencing) 
pleaded guilty and hoped to have mitigation of their sentence.72 Rather 

72 McKay, supra n 24, 143. 
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than supplementing insanity, diminished responsibility appears to have 
replaced it. This makes it even less likely the defence will be reformed. 
Yet the problems with insanity remain, and a new problem has emerged 
for those who accept the easier option of relying on diminished 
responsibility. If it is correct that those who are truly insane are not 
responsible for their actions, a manslaughter conviction is an 
objectionable outcome even when the disposition is medical rather 
than a prison term. 


