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Case of Mines (1567)  

The land of which a proprietor of an estate 

has seisin includes the minerals in the land 

other than gold and silver. Case of Mines 

(1567).  

 

Prima facie the owner of the surface is 

entitled to the surface itself and everything 

below it.   Rowbotham v Wilson (1860). 

 

Cuius est solum eius est usque ad coelum 

et ad inferos.  

To whom is the soil, so too is it all the way to 

the heavens and to the depths.  



 

Devonport, Auckland, Waugh v 

Attorney General, 2006 



Wynyard Station, Sydney,  

Comsr for Railways v Valuer General, 1974 



 

Wynyard Park, Sydney,  

Comsr for Railways v Valuer 

General, 1974 



 

Wynyard Menzies Hotel, Sydney,  

Comsr for Railways v Valuer 

General, 1974 



 

Barrow Green Court, Oxted, Surrey, 

UK, Bocardo v Star Energy (2010) 

“the owner of the surface is the owner 

of the strata beneath it, including the 

minerals that are to be found there, 

unless there has been an alienation of 

them by a conveyance, at common 

law or by statute to someone else.” 
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“the surface means not the 
mere plane surface but all 
the land except the mines.” 

Pountney v Clayton (1883) 

 



Budhill Park,  

North British Railway v 

Budhill Coal and Sandstone 

Co (1910)  

The Court has to determine ‘what these words 

meant in the vernacular of the mining world, 

the commercial world, and landowners’ at the 

time when the purchase was effected, and 

whether the particular substance was so 

regarded as a mineral. 



Cleydon, Manchester, Mitchell 

v Mosley, 1914 

Timsbury, Somerset, Batten 

Pooll v Kennedy, 1907 

Newcastle under Lyne, 

Eardley v Granville, 1876 

Tilliecoultry, Ramsay v Blair, 

1876 

Rushen, Ballacorkish Silver v 

Harrison, 1873 

Cambuslang, Hamilton (Duke) 

v Graham, 1871 

Brancepeth, Proud v Bates, 

1865 

Cockton Hill, Bishop Auckland 

Bowser v Maclean, 1860 



Edmonton, Little v Western 

Transfer & Storage Co, 1921 



 



Conclusions 

• The principle that the rights of the surface owner 
extend downwards indefinitely is still valid.  

• Mineral owner has no claim on subsurface land 
(eg pore space) except as provided in a grant of 
minerals etc. 

• There is no “English Rule” to the contrary. 

• Private mineral ownership has a relatively 
restricted role. 

• Private mineral ownership has been greatly 
reduced in extent in many common law countries.  


