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EDITORS' INTRODUCTION 

The Yearbook of New Zealand Jurisprudence is an annual collection 
of papers contributed by participants in the staff seminar series of the 
University of Waikato School of Law and is published in conjunction 
with the Centre for New Zealand Jurisprudence. The School of Law 
was founded in 1991 to provide a professional legal education, to 
develop a bicultural approach to legal education, and to teach law in 
the contexts in which it is made and applied. The Yearbook of New 
Zealand Jurisprudence aims to stimulate and contribute to the 
development of a New Zealand jurisprudence by publishing articles, 
essays and other forms of analysis and comment which directly address 
or are relevant to New Zealand jurisprudence. The articles in this issue 
are contributed by staff at the School of Law and by visiting scholars. 

These articles canvas a broad range of contemporary issues, and a 
common theme discernible throughout is the notion of sovereignty -
the tensions between regulation and freedom, the imposition of 
restraints and movements for self-determination. 

John Hopkins's article focuses on the concept of sovereignty and the 
paradigm of the nation state in the context of discussions about 
governance in the European Union. Dr Hopkins asserts that it is 
necessary to reassess the whole premise of the sovereign nation-state 
and the principle of sovereignty in order to understand the fundamental 
changes to the nature of territorial governance that have taken place in 
the United Kingdom and in other member states of the European Union. 
He concludes that the devolution of power to constituent parts of the 
United Kingdom has spelt the end of a sovereign Britain, as commonly 
understood. Dr Hopkins's paper is of particular interest given the 
debates surrounding the Local Government Bill2001 (NZ), which bill 
seeks to establish the role of local authorities in the democratic 
governance of communities and to empower local authorities to 
promote the interests and meet the needs of communities in transparent 
and accountable ways. 

Bent Ole Gram Mortensen considers, in the context of environmental 
protection, the concept of renewable energy and its promotion via 
'green certificates' in Denmark and other European states. The article 
uses the planned Danish Renewable Energy certificate system to 
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analyse the legal nature of an RE certificate scheme and identify 
attendant problems. Dr Mortensen identifies, inter alia, a potential 
problem arising from European Union regulation that limits to some 
extent the legislative freedom of the individual member states. The 
Danish RE certificate scheme is a national scheme, which might be in 
conflict with EU regulation. This article assists our understanding of 
part of the context in which the New Zealand Government considered 
this country's renewable energy policy regarding targets and 
mechanisms. 

Neil Boister and Richard Burchill discuss how developed states address 
the problems of tobacco smuggling to developing states. They provide 
suggestions for improving the legal suppression of tobacco smuggling 
with a view to achieving a comprehensive global approach. The article 
considers the United Kingdom's 'contradictory approach' to tobacco 
smuggling, and explores the role of the United Nations Transnational 
Organised Crime Convention (of which New Zealand is a signatory) 
in the suppression of extraterritorial tobacco smuggling, thus enabling 
developed states to meet their 'crucial moral and political responsibility 
for global suppression of illicit tobacco supply'. 

Geraint Howells also asserts that the law is seen as having a role in 
controlling smoking behaviour. Professor Howells discusses advantages 
and disadvantages of public law regulation as compared with private 
law liability as a tool for dealing with public health problems 
surrounding tobacco, and analyses the relationship between European 
Union regulation in this area and the national law of member states. 
The author identifies that New Zealand's Accident Compensation 
legislation and the Smoke-free Environments Act 1990 may make New 
Zealand more receptive to a regulatory approach. 

Leah Whiu draws upon her own experience, in addition to a growing 
body of literature, to challenge the dominant theory of identity 
construction specifically in the context of colonized Aotearoa. The 
dominant theory, based as it is upon binary logic, is considered 
particularly as it is applied to subjugated groups- indigenous, feminist, 
and lesbian and gay communities. Ms Whiu suggests that the tools for 
dismantling this theory must come from outside of Western 
epistemology - that alternative consciousness is necessary to 
transform oppressive practices. 
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The End of Britain? Thoughts on the Future of 
National Sovereignty in a Regional Europe 

Bv W JoHN HoPKINs* 

Introduction 

The twentieth century was a century of revolutions. Some, like those 
of Russia in 1917, followed the traditional path of drama and violence, 
yet others equally fundamental to the governance of their countries 
occurred without the bloodshed that normally accompanies such 
change. The latter path has been the one followed in western Europe 
since 1945, where two constitutional revolutions have occurred almost 
without being noticed. Together these revolutions by stealth have 
dismantled the traditional nation-state model in western Europe. This 
is not to say, however, that the nation-states of Europe do not continue 
to operate and play a significant role on both the European and world 
stages. The continued importance of the national tier, as a significant 
and perhaps primary level of governance, obscures a more subtle truth. 
Although the nation-state continues to play the prominent role in 
European governance, it is not the same entity that existed in the pre
war world. A constitutional revolution from above has seen ever-greater 
authority removed from the hands of individual nation-state or 
'Member-State' governments and placed under the collective authority 
of the European Union's institutions. In tandem with this, a second, 
and even less visible, revolution from below has seen the development 
of policy-making below the nation-state. It is this regional revolution 
which forms the focus of this paper. 

The twin revolutions in European governance reflect wider changes in 
the nature of governance across the globe. The use of the term 
'governance' reflects the expansion of public decision-making 
processes outside the institutions of nation-state 'government', but this 
is only part of the story. 1 Public decision-making has long occurred 
outside the confines of the institutions of the state and although recent 

* Dr W John Hopkins, Law, University of Hull, UK. 

Lewis, ND Law and Governance (London: Cavendish Publications, 2001 ). 
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trends reflect a step change in such activities, they do not represent a 
fundamental break with the past. The fundamental change, at least in 
terms of European territorial government, has been the end of the 
sovereign status of nation-state institutions against other forms of public 
authority. From the late eighteenth century to the latter half of the 
twentieth, the institutions of the national state were, except in a few 
specific and limited exceptions, the supreme authority within their 
borders. This is no longer the case. These changes are most extreme in 
the member states of the European Union, but the pressures that brought 
them about are being experienced throughout the globe. 

This paper focuses on the development of the regional tier in western 
Europe through the lens of the United Kingdom's recent regional 
reforms. Although the United Kingdom was a late arrival at the regional 
party, it finally succumbed to the regional revolution through the process 
of 'devolution', which created a Parliament in Scotland and Assemblies 
in Wales and Northern Ireland. The government also remains committed 
to regional Assemblies in England when 'clear popular consent can be 
established'. 2 By instituting these reforms the UK became the last large 
member state of the EU to develop a regional tier of policy-making. 
Despite this, and in typically British fashion, the continental European 
regional revolution was largely ignored until devolution brought a 
particularly British version of regional government into being on the 
British mainland. 

Devolution has been described as the most important constitutional 
change introduced in the United Kingdom since the Great Reform Act 
of 1832. The Labour Government itself, in its ever-modest way, 
proclaimed these reforms as the most significant this century .3 The 
implication was that these were very British reforms, instituted as a 
result of peculiarly British factors. In fact, little could be further from 
the truth. Although these reforms are clearly revolutionary for the 
United Kingdom's constitutional settlement, the reason for this is that 

2 Labour Party Manifesto, 1997. More recently the Minister for Transport, 
Local Government and Regions confirmed that the Government White Paper 
on English Regional Government would be published in February 2002. 
Referenda may be held before the end of this Parliament (Hansard, 23 October 
200 I, Col.l27). 

Scotland's Parliament (Cmd 3658, July 1997) 2. 
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they are very un-British reforms. Although wrapped in the trappings 
of British constitutionalism, not least in their professed recognition of 
the continued sovereignty of the Westminster Parliament, 4 these reforms 
are rooted in developments in continental Europe. 

By the mid-1980s, the United Kingdom was the last large member 
state in the EU to resist the revolution in regional governance. Perhaps 
because of this, debates on the future of the nation-state in the regional 
context largely passed the UK by. The spectre of the EU may have 
presented serious challenges to the future of the British state, but talk 
of a 'Europe of Regions' and the hollowing out of the state, at least in 
territorial terms, rang rather hollow in a British context. 'Crisis, what 
crisis?' cried Britain, as she continued to concentrate on digging an 
even deeper hole in the sand, in which to bury her head. For this reason 
few paid attention to the revolution in governance that had been steadily 
developing across La Manche. 

Yet, devolution is very much part of this revolution. In fact, one can 
go as far as stating that devolution is a European phenomenon. The 
terminology in Europe may be different (the phrase most commonly 
used is regional government) but the principle of creating a 
democratically elected level of policy-making between the local and 
the national tiers remains the same. It is a principle that has been making 
steady practical progress across the continent throughout the past half
century. 

The arrival of devolution in the UK has put an end to this self-imposed 
exile, and policy-makers and academics now talk endlessly on the 
devolution issue. In some ways this has been a transformation from 
the sublime to the ridiculous, with a total lack of interest being followed 
by a maelstrom of activity which has created much heat but little light. 
One hopes that the enthusiasm shown by some academics to publish 
in this area will continue when the subject becomes less fashionable, 
but when there has been more time to actually assess the system. 
Nevertheless, the increased interest in all things devolved has led to a 
much greater acceptance amongst both academics and policy-makers 
that the UK' s devolution project is part of a wider European 
phenomenon. 

4 Scotland Act 1998, s28(7) and Northern Ireland Act 1998, s6. 
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Talk of a Europe of regions is clearly premature but the effect of the 
regional revolution upon the governance of Europe and the sovereign 
nation-state has been considerable. This is a factor that is not yet 
reflected in the institutions and structures of European governance. 
The structures of European government remain focussed on the 
traditional nation-state, despite the fact that in practical terms it no 
longer exists. In essence the regionalisation of European governance 
has seen the death of Britain and every other traditional European 
nation-state, but Europe has not yet woken up to this fact. The failure 
to recognise this change has hampered efforts to find something to put 
in place of the traditional model and until a conceptual replacement is 
found the consequences for democratic and accountable government 
will be considerable. 

The dominance of the nation-state· 

It is difficult to overemphasise the dominance of the nation-state 
paradigm in discussions of governance, particularly in Europe. All 
discussions of legal systems take place in national, international or, 
exceptionally, sub-national contexts. This paradigm has, since its 
emergence in 1789, brooked no challengers. In the words of Abbe 
Sieyes, 'it recognized no interest on earth above its own -neither that 
of humanity at large nor of other nations'. 5 In its essentials, the nation
state paradigm revolves around the 'sovereign hard border'. This is 
the concept that all policies can be administered and developed within 
a single policy area (the nation-state) which is supreme within these 
boundaries. Beyond these hard borders, another set of policies will 
develop. Limited variation may be allowed within the state, but not 
across the hard border which defines the start of another polity. This 
paradigm remains the touchstone of our understanding of governance. 

The fundamental problem with the concept of 'hard borders' is that 
policy areas do not stop at national borders; neither do they encompass 
whole states. The needs of a sheep farmer in the French Alps will be 
far closer to those of his Swiss, German or Italian neighbour than to 
those of a fellow French steelworker in St Etienne. The most suitable 
territories for developing policies will therefore lie at a variety of levels, 

5 Hobsbawm, E The Age of Revolution (London: Weidenfeld and Nicolson, 
1962)59. 
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including the international, regional and local, not merely the national. 
This is only part of the problem, however. The various territories that 
are most apposite for the development of particular policies will not 
coincide. For example, Environmental Agency policy in England is 
now administered along regional boundaries that reflect river catchment 
areas. This is a move that has been broadly welcomed by 
environmentalists and experts in the field, as it more closely reflects 
the reality of environmental protection, which is heavily focussed on 
protection of watercourses. Ironically, moves towards unified regional 
administrative structures and regional government in England may 
mean the boundaries of these administrative units returning to areas 
that reflect political expedience rather than environmental concerns. 

Although the failure of functional policy areas to reflect the boundaries 
of the nation-state leads to significant problems for efficient and 
successful governance, the most explosive problem relates to the issue 
of identity. Few identities conform to these neat boundaries and most 
states include significant minorities who do not identify with the 
dominant culture of the state or even the nation-state itself. It should 
be noted at this point that the concept of a 'minority' is itself a 
consequence of the 'hard-bordered' nation-state idea. The 'minority' 
is only a minority because of where the lines on the map are drawn. 

Linguistic difference is only one, rather crude, method of measuring 
non-national identities but it is, nevertheless, an indicator of such 
variation. Despite the best efforts of the more nationalistic of European 
nation-states, linguistic minorities are an integral part of every European 
member state with the exception of Portugal (and in this example, the 
island communities and some mainland regions exhibit significant 
cultural differences). Some European states continue to assert that such 
differences do not exist within their territory, in a particularly strong 
cultural manifestation of the 'hard-border' concept. The actions of 
Greece in this regard are particularly objectionable. A Greek Vlach 
speaker was recently imprisoned for distributing a leaflet published 
by the European Bureau of Lesser Languages, which mentioned the 
Greek 'minority' languages.6 This European Commission-sponsored 
body has in fact recognised Greece as the European state with the 

6 Decision 11263/2001 Athens Court of First Instance. 
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most minority languages (ten), none of which are officially recognised 
and some of which are actively repressed. 

The solution to the non-alignment of identities and states cannot, of 
course, be the redrawing of boundaries to reflect a 'true' definition of 
nations in Europe. Just as policy areas do not coincide with each other, 
people do not live in neat boxes that can be conveniently divided into 
'nations'. Few cultural identities stop at any line on a map and wherever 
a line is drawn, a 'minority' will be left on the other side. In Europe, as 
elsewhere, unless one indulges in ethnic cleansing (an objectionably 
sanitised term for racial genocide) to achieve one's goals, neat 'one 
size fits all' approaches to national identities will always fail. In essence, 
although the nation-state concept attempts to deny this reality, people 
do not live in normative national units. Societies that have experienced 
colonisation or plantation, such as Canada, New Zealand and Northern 
Ireland, are particularly good examples of this. The last of these will 
be returned to later. 

The myth of nations 

The fundamental problem with the hard-bordered nation-state concept 
is that it is based upon a false presupposition. Traditional nationalist 
views of governance argue that the nation-state unit of governance is 
rational because it is the political manifestation of an organic concept, 
namely the nation. The absurdity of this idea is particularly obvious in 
states that have been influenced or indeed created by colonialism. 
Nevertheless, such is the power of the national myth that this does not 
stop the United States from trumpeting the concept of the American 
people. As Gellner has demonstrated, nations do not exist without a 
state or similar institutions to create them.7 Nations are a consequence 
of the centralised state, not a precursor to it. 

The fallacy of the national myth is nevertheless a powerful one. It has 
become so powerful that most individuals now identify with a nation. 
What must be questioned is whether these manufactured identities are 
enough to legitimise the continued use of hard-border national 
territories to govern Europe and indeed the globe. There are three 
reasons why this should not be the case. First, although national identity 

7 Gellner, E Nations and Nationalism (Oxford: Blackwell, 1983 ). 
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is important, it is not the only identity that each individual possesses. 
We are identified by our beliefs, religions and languages, to name but 
three. Why should the national identity be given a higher status than 
these in relation to governance? Second, even if we accept national 
identity as having a higher status than other types of individual identity, 
significant numbers of individuals who live in a territory do not identify 
completely with the nation-state which lays claim to that territory. In 
Europe, Spain, France, the UK and Belgium (amongst others) all have 
significant micro-nationalities within their territories. There is, 
nevertheless, a more fundamental question. Why should concepts of 
sovereign government be attached to any identity? This is the crux of 
the issue. Ideal policy areas will not coincide with concepts of territorial 
identity; why must they be forced to do so? 

The answer to the problems of the nation-state, as already mentioned, 
cannot be the redrawing of borders to represent 'true' identities. Such 
micro-nationalist solutions fail to realise that it is the concept of 
indivisible sovereignty, and hard borders themselves, that create these 
difficulties. To reorganise borders to recognise new sovereign states 
entirely misses the point, and recreates the problems of the nation
state on a smaller scale. It is necessary instead to reassess the whole 
premise of the sovereign nation-state and the principle of sovereignty 
itself. We must discard the concept of hard borders and adopt a softer 
approach to territorial governance. 

Although conceptual changes to the understanding of governance have 
come only slowly, a movement away from the concept of hard borders 
has been experienced at the practical level across western Europe in 
the postwar period. Under the dual pressures of the EU and the 
development of regional democracy, the practice of hard-bordered 
sovereignty has changed.8 The problem for public lawyers is that the 
practical reorganisation of governance in western Europe has not, until 
recently, been accompanied by a conceptual reassessment. We continue 
to think of European governance as if the Westphalian nation-state 
system still dominates, or at least as if the concept of sovereignty that 
it was based upon is still valid. Although the hard-bordered nation
state remains the key player in the EU, and to suggest otherwise is to 

8 MacCormack, N Beyond the Sovereign State (1993) 56 MLR 1. 
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ignore the evidence, it is no longer the only player. Yet most member 
states of the EU continue to treat the development of alternative 
democratic reservoirs as exceptions to the sovereign rule or annoyances 
to be ignored.9 Until the European structures of governance recognise 
the challenges to the traditional sovereign model, the EU' s institutions 
will continue to struggle with the reality of modern territorial 
governance. 

Soft borders and European governance 

The term 'soft borders' is used to describe the developing alternative 
to the 'one size fits all' of the hard-bordered European nation-state 
that has been in decline in postwar Europe. The sovereignty of the 
hard-bordered nation-state is being replaced by more fluid systems 
where different policies are handled by varying levels of government. 
In its extreme form it sees the territorial organisation of government 
divided according to policy area. Under such a system units of 
governance are no longer coterminous. This form of the soft -bordered 
concept has been experienced in a few specific European states, which 
we shall examine in more detail below. 

Less extreme examples have seen the stretching of nation-state 
sovereignty between the local and the European levels and the creation 
of new policy actors. This softening of policy borders has been termed 
'glocalisation', particularly in regional studies and political science 
literature, although the term can be misleading. In fact the process has 
not seen the development or empowerment of local levels of 
government. In European examples, local government has often been 
the loser in these developments. Limited by both financial and, in the 
United Kingdom's case, legislative strait-jackets, local levels of 
democracy have not prospered in the postwar period. The beneficiaries 
have been the new levels of democratic regional government developed 
between the local and the national levels. 

Whatever one wishes to call it, the softening of policy borders or 
'glocalisation' represents a recognition that the traditional hard-

9 Only Belgium, Gennany and Austria signed the Amsterdam protocol applying 
the principle of subsidiarity to sub-national units, under strong pressure from 
their constituent federal states. 
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bordered nation-state cannot deliver the policies required of the modern 
world. Not all policies can be settled on a national level. International, 
cross-border and sub-national units are all necessarily components of 
modern territorial governance. 

To a lesser, but growing, extent these units of governance have also 
been utilised to allow recognition of multiple identities within the 
'national' state. The concept of multiple national identities may not be 
a new one, but it is clearly a growing phenomenon in Europe. 
Increasingly it is also one that is reflected in the structures of governance 
themselves. Scots, for example, famously carry two, and now three, 
levels of identity, classing themselves as Scots, British and European, 
although between individuals the emphasis on each identity may be 
different. The problem has been that, although ideas we could loosely 
class as 'soft borders' have underpinned the regional reforms, the 
concept of the hard-bordered unit remains the paradigm within which 
the institutions of government operate. 

The European nation-state is therefore threatened on two interlinked 
but separate fronts. The EU presents a serious challenge to the authority 
of the nation-state from above. Significant areas of policy must now 
be undertaken within the frameworks established at the European level, 
and as the European single currency establishes itself these limitations 
will only get greater. The consequences of the EU for national 
sovereignty are well documented and we need not dwell on this aspect 
further here. Instead, for the rest of this paper, we will focus on a 
second, less well-known, revolution in governance hinted at above. 

The phrase 'Europe of Regions' has been used as shorthand for the 
argument that the development of the regional level will make the 
nation-state redundant. Debate has raged over whether such a structure 
is developing or imminent, but this is a rather misguided argument. It 
is extremely doubtful that the regional level will become the key level 
of the EU, at least in the foreseeable future, but this is largely irrelevant 
to the current discussion. The important point is not whether the EU is 
a collection of regional or member-state governments (a debate which 
reflects the nation-state paradigm), but rather that the whole system of 
territorial government has changed. Whatever the future holds for the 
European regional tier, it has already altered the practice of government 
in the EU. Its development has already had an impact on sovereignty, 
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democracy and accountability in the Europe of the twenty-first century, 
and we must alter our perceptions of governance accordingly. 

The rise of the regions 

The years after 1945 saw a regional revolution sweep across the states 
of continental Europe. This was all the more surprising given the lack 
of success such systems had enjoyed in the pre-war period. The Weimar 
Republic's unbalanced and weak variant of federalism collapsed after 
only fourteen years (1919-33) while the Austrian federation suffered 
a similar fate in 1935. In Spain, the development of a regional republic 
was brought to a grinding halt by the outbreak of civil war in 1936 
and, although one regional government in the form of the generalitiit 
of Catalonia struggled on until1939, the situation was far from normal. 
On this evidence and the lack of any other examples (with the curious 
exception of Northern Ireland) Europe was not fertile ground for the 
development of non-sovereign models of governance. 

Despite this inauspicious start, the period since 1945 has seen the 
proliferation of such systems of divided sovereignty (both in formal 
and practical terms) across the continent. Germany and Austria re
established their federal systems in 1945, while Italy too moved towards 
a regional structure in its constitution of 1948. In each of these 
examples, the inclusion of regional or federal structures in the new 
constitutions was a reaction against the centralisation of the fascist 
era. To some extent, this was supplemented in the Italian case by micro
nationalist pressures supplied by the peripheral regions of the Italian 
state. Regionalist resistance movements controlled several of these 
territories and the Italian authorities were faced with little choice but 
to accept a regional structure or risk the fragmentation of the state. In 
the event, the wider regional aspects of the Italian constitution were 
not implemented for thirty years and only the peripheral, or 'special', 
regions received any autonomy. 

This initial introduction of federal and regional government into the 
heart of Europe had a mixed reaction. In Italy, some 'special' regions 
did not perform well, with allegations of corruption and incompetence 
being levelled at Sicily and Sardinia in particular. This was not a good 
advert for regional democracy. In Austria too, the federal system was 
limited in its effectiveness, due to the weak nature of its entrenchment 
in the Austrian constitution and the dominance of the national party 
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system. In Germany, however, the federal system was seen to be part 
of the economic miracle that saw the Federal Republic rise phoenix
like from the ashes of the Third Reich. The success of the federal system 
in Germany was to prove a powerful argument in favour of regional 
government elsewhere in Europe. 

In the years that followed the establishment of the federal and regional 
regimes in the immediate postwar era, arguments for further devolution 
of policy-making power to a sub-national level of government were 
muted. All was quiet on the regional front. The western European state 
seemed secure in its paradigm. The only threat to the concept of nation
state sovereignty came from above, in the shape of the European 
Communities. Even these remained very much a nationally controlled 
club, and progress towards European policies was slow. Nevertheless, 
the existence of this pan-European stabilising force was a significant 
factor in what was to follow. 

In the late 1970s W.R. Beer chronicled an upsurge of regional 
movements in France, which he described as the 'unexpected 
rebellion' .10 These developments were not confined to the borders of 
the 'One and Indivisible Republic' and in fact similar events were 
unfolding across Europe. These saw the emergence of regional 
movements and micro-nationalist parties across the continent and as a 
result the re-ignition of the regional debate. Some commentators 
equated the emergence of these sub-national territorial movements with 
a rise in regional identities, but this was a misunderstanding of the 
phenomenon. Most European regions lack such strong regional 
identities. It is not enough, therefore, to explain the rise of regional 
government and the softening of the nation-state model purely in terms 
of such phenomena. 

The 'rise' of regionalism can be broadly attributed to three drivers: the 
politicisation of regional identities, changes to the economic and welfare 
structures of Europe, and a desire for greater democratic control and 
accountability. Those regions that experienced a growth in micro
nationalist and regionalist political movements were those with a 
tradition of cultural difference within the nation-state. What occurred 

10 Beer, WR The Unexpected Rebellion: Ethnic Activism in Contemporary 
France (New York: New York University Press, 1980). 
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in the 1970s was the politicisation of existing regional identities. 
Organisations of regional defence, which had previously attempted to 
defend regional cultures, were superseded by movements that put 
cultural issues in a political context. 

In states where such traditional sub-national identities did not exist, 
the nation-states themselves aided their creation by recognising the 
need for functional regionalism. The development of economic 
planning in France in the 1960s in particular required the creation of 
regional plans and, by implication, institutions to produce them. In 
addition, the growth of the welfare state led to questions about the 
accountability and efficiency of the state in operating it. This too led 
to the acceptance of regional administration of welfare service, 
particularly in Scandinavia and Italy. These factors, combined with 
the belief that regional government is a democratic good, drove the 
reform process. The importance of these various drivers is reflected in 
the structures they produced, but the common denominator amongst 
such movements was dissatisfaction with the hard-bordered, sovereign, 
nation-state. 

This second burst of regional activity led to a series of regional reforms 
across the continent and started a wider process of reform, which still 
continues today. Italy finally began implementing the regional aspects 
of its constitution in 1976, while Belgium started down what was to 
become its long march to federalism in 1970. The collapse of fascism 
in Spain and Portugal also allowed regional reform in these states. The 
ratification of the Spanish regionalist constitution of 1976 was followed 
by a whirlwind of activity, which resulted in the emergence of an 
entirely regionalised Spain in 1986. Even Portugal, the most ethnically 
homogeneous state in Europe, broke with its unitary tradition. 
Dissatisfaction with the centralised state of Salazar led to a regionalist 
constitution and the establishment of regional government in the Azores 
and Madeira. 11 France too succumbed to the regional revolution in 

ll Although the Portuguese constitution allows for the development of 
'Administrative Regions' on the Portuguese mainland, this section was not 
implemented. A recent referendum on the issue voted against such reform 
(the result favoured by the government) and regional government on the 
mainland of Portugal is currently off the political agenda. 
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1982, with the creation of special regions in Corsica and the overseas 
territories, and weaker administrative regions in metropolitan France. 
Even in Scandinavia, the development of regional ideas led to the 
introduction of democratic 'middle' levels of government from the 
1970s onwards. As this sea change in territorial governance swept 
across the continent, only the UK remained aloof. Even here, however, 
appearances were deceptive. Increasingly, administrative responsibility 
was handed to regional administrative offices in Scotland and Wales, 
while a confused system of regional administration began to emerge 
in England. The nationalist movements of Scotland and Wales also 
grew, as did the rumblings of discontent in England; however, the failed 
Scottish and Welsh devolution referendums (1979) effectively derailed 
such movements for a decade. 

The regional revolution was not a single event, however, and the years 
since its emergence have seen the continued development of the 
regional tier across the continent. Some of the Spanish autonom{as 
(notably Catalonia and Euskadi) have developed into significant players 
on the European stage, while Belgium became a formal federation in 
1993. The devolution of power to Scotland, Wales and Northern Ireland 
was the final major piece of the regional jigsaw but the revolution 
continues. The creation of the European Community's Committee of 
the Regions, under the Maastricht Treaty, was another moment of 
symbolic significance. Regions are now formally recognised as playing 
a role in the policy-making process in the EU. The Council of Ministers 
itself now regularly includes representatives from the Belgian regions, 
the devolved institutions of the UK and the German lander, amongst 
others. There can now be little doubt that governance in Europe can 
no longer be explained entirely in terms of the hard-bordered nation
state. 

The regions and soft borders 

The development of the regional policy tier is the clearest territorial 
example of the softening of national borders in the EU. Through the 
development of the regional tier, policies are increasingly developed 
in territories other than the national. It is noticeable that regions are 
universally keen to ally with regions in other states, often with the 
encouragement of the EU (and to the chagrin of some member states). 
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Detailed descriptions and analyses of the regional structures of EU 
member states can be found elsewhere, 12 but it is useful at this point to 
sketch the practical impact that the development of the regional tier 
has had on the governance of the EU. At its most basic level the 
development of the regional tier has made it incorrect to talk of national 
policies in many European states. In the examples of Italy, Spain, 
Germany, the United Kingdom, 13 Belgium, Finland and Austria 
(amongst others), legislation varies within the borders of the state. In 
effect a three-tier hierarchy of legislative norms has developed within 
the EU. The directives and regulations of the European Community 
apply wherever one is in Europe. Beyond this the legislative provisions 
will vary according to both the member state and the region one happens 
to be in. Even European legislation is not applied universally, as each 
member state and legislative region will interpret directives in their 
areas of responsibility into their own legislative structure. Even beyond 
this, regions that lack legislative authority can use their administrative 
autonomy to develop distinct policies. The French regions, for example, 
have been instrumental in developing the rail network, while economic 
development in France has a significant regional component. In several 
areas of policy, therefore, differences exist within the state. Policy areas 
are smaller and in many cases vary according to subject matter, as 
regions increasingly cooperate on certain matters. This is particularly 
true of those regions that lie on the borders of existing nation-states. 

The formal powers are of course only half the story. The real power or 
weakness of the regional tier is to found in the field of finance. For 

12 

13 

See Hopkins, WJ Devolution in Context: Regional, Federal and Devolved 
Government in the European Union (London: Cavendish Publications, 2002); 
Keating, M The New Regionalism in Western Europe: Territorial 
Restructuring and Political Change (Cheltenham: Elgar, 1998); Jeffery, C 
(ed.) The Regional Dimension of the European Union: Towards a Third 
Level in Europe? (London: Frank Cass, 1996 ). 

The United Kingdom's acceptance of this need for legislative variance within 
the nation-state dates from the establishment of the state in 1707. There has 
never been a single legal system in the UK. Under the Anglo-Scottish Union, 
Scots private law was to remain distinct from its English counterpart in 
'perpetuity'. The Westminster Parliament continued to reflect this (and other 
distinctions) through the enactment of distinct Scottish legislation until these 
responsibilities were devolved to the Scottish Parliament in 1999. 
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example, the legislative weakness of the Danish amter and the French 
regions is at least partially made up for by their financial independence. 
On the other hand, the formal authority of the Italian regioni has been 
seriously undermined by the financial constraints within which they 
must operate. In the United Kingdom too, the devolution settlement is 
on financially shaky ground, with financial resources lying almost 
exclusively within the gift of the United Kingdom executive. It is 
interesting to note that the Scottish electorate has finally realised that 
the power of the Scottish Parliament to lower or raise income tax by a 
mighty 3p, which so exercised the minds of the press during the 
referendum campaign, pales into insignificance when compared with 
the ability of the UK government to alter the Scottish block grant at 
will. Nevertheless, although the de jure power of the regional tier must 
be treated with a degree of caution, the impact of the regional level 
remains significant. 14 

Although the development of this regional 'third level', to translate 
the German phrase, is an example of the soft-bordered phenomenon, 
it still retains many features of the hard-bordered model it was 
developed to challenge. Regions still operate within fixed territorial 
boundaries and although they appear more willing to move beyond 
them, most retain a territorial basis to their authority. In a few examples, 
however, we can see the development of a far more radical approach 
to territorial governance, which utilises the soft-bordered concept to a 
far greater extent. 

Belgium has addressed, through this concept, a problem that is common 
in most nation-states and exemplifies the failure of the hard-bordered 
model. More than one identifiable community (in Belgium, actually 
three) share the same territorial home. In the Belgian case, the French, 
Flemish and now German speakers of the Belgian provinces have had 
an increasingly fractious relationship, which by the 1970s was resulting 
in significant civil unrest. 

14 The issue of regional finance is part of a wider problem (briefly dealt with 
below) whereby the regional tier is formally responsible for particular policy 
areas but less visible controls, financial or otherwise, mean that the practical 
authority lies elsewhere. This leads to confusion amongst the electorate and 
a consequent blurring of the lines of democratic accountability. 
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The Belgian federation, created by the constitutional reform of 1993, 
is unique amongst federal structures, having two non-coterminous 
regional structures of government. The Belgian state is divided into 
three regions (Brussels, Walloon and Flanders) each possessing 
extensive legislative and financial autonomy in fields of economic 
competence. In tandem with the regions, three communities (German, 
French and Flemish) are responsible for cultural matters within their 
territories. The borders of these two groups of institutions do not 
coincide. The German Community comprises the German-speaking 
provinces, based entirely within the Walloon Region. The French 
Community comprises the remaining parts of Wallonia plus the French
speaking population of Brussels (by far the majority). The Flemish 
Community comprises the entire population of Flanders plus the Dutch/ 
Flemish population of Brussels. Despite the original premise that these 
institutions would be based upon individuals, not territories, the practice 
has been somewhat different. Those speakers who live on the 'wrong' 
side of the line are classed as belonging to the community on whose 
territory they live. Although they are granted specific rights, such as 
the right to vote for senators from their own language community, and 
the right to deal with official bodies in their own language, these have 
been a serious bone of contention. The Flemish, always fearful of 
cultural dominance by the French, have called for the abolition of these 
'special' rights, arguing that they were intended only as a stopgap 
measure. The French Community is vehemently opposed to their 
abolition (many more French speakers live in Flanders than Flemish 
in Wallonia). Relations between the German and French communities 
on these matters remain cordial. 

Although the Belgian system may have begun with high principles of 
flexible territories and soft borders, over time the unhelpful concept of 
the hard language border has re-emerged. Only in Brussels has the 
concept of the soft border been retained in relation to cultural matters. 
Brussels citizens can belong to either the Flemish or French community 
and community matters of an institutional nature are handled jointly 
between elected representatives from the two communities. One side
effect of the application of soft borders in Brussels has been the artificial 
boosting of the Flemish Community. Although Flemish speakers are 
very much the minority (estimated at less than 10%), the number of 
pupils attending Flemish schools is much higher. The reason is that 
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the Flemish Community is perceived as offering a higher standard of 
education and as a result French speakers register as Flemish. 

The other notable attempt to resolve community conflict through the 
application of soft borders is to be found in Northern Ireland. The 
Northern Irish Assembly utilises a high degree of consociationalism15 

to ensure the representation of all communities and political hues in 
the executive, but of more interest here is the use of cross-border 
institutions to deal with particular policies. Strands two and three of 
the Belfast Agreement established a series of institutions which tied 
the newly formed Northern Irish institutions of government to those 
in the Irish Republic and the wider British Isles respectively. Strand 
two created a North-South Ministerial Council, which meets twice 
yearly in plenary session (with the Republic represented by the 
Taoiseach and Northern Ireland represented jointly by the First Minister 
and Deputy First Minister). In addition, regular subject-orientated 
meetings are held in areas of cooperation between the two territories. 
Wider cross-border cooperation continues at the administrative level 
under the broad supervision of the Ministerial Council. Despite 
difficulties, in particular caused by the Democratic Unionist Party 
ministers' decision to boycott these institutions and attempts to exclude 
the Sinn Fein ministers, all-Ireland policies on subjects such as 
education, health, agriculture and transport have continued to develop. 

Beyond this, strand three of the Belfast Agreement established the 
British Irish Council (known colloquially as the Council of the Isles). 
In addition to representatives from the Irish and UK member-state 
governments, this body also includes representation from the devolved 
regional executives of Scotland, Northern Ireland and Wales, and the 
governments of Jersey, Guernsey and the Isle of Man. Although still 
in its early stages, this institution shows the recognition (for the first 
time) that certain issues need to be discussed on a British Isles basis. 
Initial subjects for discussion include drugs policy, environment and 

15 Consociationalism favours decision-making by consensus. In practice this 
will mean the guaranteed involvement of representatives from particular 
social, political or ethnic groups in the decision making of the state. 
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transport. Wider issues such as agriculture, tourism and greater-EO 
matters are all earmarked for further discussion in the near future. 16 

The above extreme examples are unique to their situations but they 
represent the vanguard of a wider movement in European decision
making that has discarded the hard national boundary as the norm for 
territorial policy-making. In tandem with the growth of the regional 
tier and the European institutions, the borders between and within states 
are softening. The problem is that although such developments have 
occurred on the ground, the impact of such changes on the wider 
governance of Europe has not been recognised. This leads to both 
conceptual and practical problems for European governance. In essence 
the governance of Europe continues to be discussed in terms of the 
sovereign nation-state paradigm. As a result of this, our conceptual 
understanding of government in Europe is as flawed as the institutions 
that govern the continent. 

The concept of sovereignty in a regional Europe 

The softening of national borders and the stretching of sovereignty 
between European and regional levels of governance has led to practical 
changes in studying governance in Europe. When one examines a 
particular policy one can no longer do so on a purely national level. 
For example, one cannot compare the education systems of Germany 
and Spain. Although there are significant similarities across the regions 
within these systems, significant differences remain. In the example 
of legal education in Germany, for example, the regulations for Law 
degrees differ between lander. This can have a significant impact on 
the student wishing to study there (or the university academic wishing 
to establish student exchanges). Within Spain, language instruction 
varies markedly between regions and in Catalonia in particular, the 
Lleir de Catala (Catalan Language Law) has proved controversial. 17 

Despite these variations, academics and policy makers, particularly in 
the United Kingdom tradition, continue to make the error of examining 

16 

17 

Hazell, R 'Intergovernmental relations: Whitehall rules OK?' in Hazell, R 
(ed) The State and the Nations: The First Year of Devolution in the UK 
(London: Imprint Academic, 2000), 168. 

Roller, E 'The 1997 Llei de Catala: A Pandora's Box in Catalonia?' (2001) 
11: 1 Regional and Federal Studies 39-54. 
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'nations'. A recent example saw the UK government reporting 
favourably on the development of a privately funded 'Spanish' hospital 
as a model for the UK. In fact the health service in Spain is only 
'Spanish' amongst some regions, and significant policy variation is to 
be found depending upon the political persuasion of the particular 
regional giunta. Even within the UK it is noticeable that the British 
parties (particularly the Labour and Conservative parties) are unable 
to distinguish between devolved and non-devolved powers. In the recent 
UK election campaign, the major parties all promised to deliver policies 
that are in fact under the authority of the various devolved authorities. 18 

Ironically, this failure to recognise the practical impact of the regional 
revolution has not been found amongst those parties that continue to 
champion a nationalist view of European politics. The mainstream 
micro-nationalist parties in the Basque country, Catalonia, Wales, 
Scotland and Flanders no longer focus on achieving independence in 
the traditional sense of the word. The goal is no longer nation-state 
status but 'Independence in Europe', to use the phrase coined by the 
Scottish National Party. In practice, this means achieving a seat at the 
top table of European decision-making (the Council of Ministers). This 
is what 'sovereignty' means in modern Europe. Interestingly, this 'new' 
and softer form of state sovereignty appears to appeal to voters more 
than previous incarnations of micro-nationalism. This has been 
particularly true in Scotland, where the Scottish National Party enjoys 
far greater support today than at any time in its history. Perhaps this 
new approach to the issue of micro-nationalities appears more coherent, 
rational and safe than those proposed by such parties in the past. 

The end of Britain? 

The result of the softening borders under pressure from the regional 
revolution has not been a 'Europe of Regions', to utilise the overused 
phrase of the European movement. The region has not replaced the 
member state as the primary unit of governance within the EU; neither 
is there any evidence that regions will do so in the foreseeable future. 
Nevertheless, the regional revolution has had a serious impact on the 
governance of Europe. What we have today may not be a Europe of 

18 Constitution Unit Monitor (University College London, March 2001 ). 
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regions, but it clearly is a Europe with regions. As such, the hard
bordered nation-state is no longer the paradigm of government. Policies 
are no longer decided purely on a national or international basis but on 
a variety of territorial levels primarily, but not exclusively, comprising 
the European Union, the member state and the region. 

Those who advocate a 'Europe of Regions' thesis fail to recognise the 
lack of interest in such a thesis amongst the mass of Europe's 
population. 19 The state and the nation it claims to represent retain an 
important role in the lives of European citizens. That this role has 
changed is beyond dispute, but outside the extreme periphery there is 
no interest in the region as the primary unit of governance. What has 
been expressed is the desire for a form of democratic government 
between the national and the local level, which will undertake 
significant policy decisions. This is a Europe that includes regions as a 
part of a soft-bordered future, but does not solely comprise them. 

The devolution of power to the constituent parts of the United Kingdom 
has spelt the end of Britain in the traditionally understood sense. In 
common with most western European states, the development of the 
regional tier has led to policy divergence in the UK and the softening 
of the nation-state paradigm. This process will be enhanced should the 
Labour Government's commitment to regional reform in England be 
realised. 

The problem remains that the development of a Europe with regions 
has not been accompanied by the recognition that such an event has 
taken place. Thus the traditional institutions of the nation-state continue 
to be the norm in Europe, despite the fact that they are inappropriate 
for a post-national world. If regions replaced nation-states entirely, 
the existing institutions might work, but given the unlikely nature of 
this occurrence, our institutions must be adapted to a soft-bordered 
future. As yet, such adaptation has not taken place. The institutions of 
European governance in the twenty-first century appear wedded to the 
nation-state myth. 

19 In reality the Europe of Regions 'thesis' was a convenient punch-bag for 
academics, and outside the confines of the most ardent pro-European 
campaigners it was never really a seriously articulated idea. 
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The evidence from the most extreme examples of the soft-bordered 
phenomenon in Belgium and Northern Ireland is that the softening of 
borders leads to increased levels of bureaucracy. In Belgium, the 
regional government in Brussels still retains a Ministry of Agriculture 
despite the fact that at its inception, it had responsibility for six farms, 
a number that has now been reduced to one! One ministry per farm 
seems a slightly excessive degree of accountability. These systems 
have also become extremely party dominated with power migrating 
away from the legislature and towards the executive. The nature of 
such systems, which rely upon cooperation and avoidance of conflict, 
also means increased complexity. Confusion and dissolution have 
plagued the Belgian system. 

In the UK, the devolved institutions of governance also reflect 
traditional nation-state concepts of the role such institutions play. 
Regional institutions tend to be miniature versions of their national 
counterparts, yet these regional institutions perform a very different 
role from their national cousins. Although legislative capacity may be 
an important part of the remit of a devolved government, the increased 
softening of policy borders means that cooperative forms of policy
making are now dominant. 

The Scottish Parliament, for example, is designed as a legislative 
chamber and its ability to hold the executive to account in the secretive 
world of intergovernmental negotiations must be seriously questioned. 
In Germany, the increasingly cooperative nature of German federalism 
has left the Landtag isolated and unable to offer a meaningful method 
of holding the executive to account. In both cases, the legislative branch 
is often faced with a fait accompli from such negotiations. Its only 
option, if it has one at all, is the 'nuclear one', of rejecting an agreement 
outright. Traditional institutions of representative governance are 
particularly poor at holding cooperative policy-making to account. As 
the borders of the nation-state soften and cooperative methods become 
the norm, the accountability and scrutiny of these decisions can only 
diminish. 

The situation is not helped by the confusion of powers and 
responsibilities that accompanies soft-bordered concepts of governance. 
The ability of national governments to control regional policy through 
informal means (particularly through the use of financial incentives 
and punishments) makes the confusion all the greater as the true root 
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of a policy decision may not be clear to the electorate. It should be 
noted that most of these problems apply increasingly to the national 
level of government in Europe, as well as the regional. The dominant 
mode of governance across Europe is now both executive and 
cooperative. This is a direct result of the softening of borders. If such 
government is to remain democratic and accountable, the traditional 
structures of governance and accountability must adapt to these new 
realities. 

Beyond the national level, the member state continues to dominate as 
the body of representative government. Within the EU, the fifteen 
member states are the gatekeepers of European policy. All significant 
policy is delivered through the Council of Ministers, a body that does 
not reflect the true source of policy choices in Europe. Regional 
governments may be elected to deliver and develop policy in areas 
such as fisheries or transport, but when it comes to the European level, 
the decisions are, with few exceptions, still taken by national ministers. 
Ian Harden's argument that the representative element provided by 
the member-state governments in the Council of Ministers can, with 
some modification, provide the democratic reservoir at the European 
level has some pragmatic merit but it does not answer the central 
problem.2° Failing to recognise the reality of regional government 
increases the democratic deficit at the heart of Europe. 

As Europe heads towards its single currency and regional democracy 
takes hold even in the last stronghold of the unitary sovereign state, 
the writing for the traditional nation-state is clearly on the wall, at 
least in Europe. To return to the title of this paper, we are currently 
witnessing the end of Britain, as we know it. This is a fact that may 
only become clear as time passes. As Bogdanor has said, in the absence 
of a 'pathological' event the devolution settlement is secure, at least in 
the legislative sense. In common with other countries in the EU, the 
nature of territorial governance in the UK has changed fundamentally. 21 
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Harden, I 'The Constitution of the European Union' [1994] P.L. 609-624. 

Bogdanor, V 'Devolution: The Constitutional Aspects' in Constitutional 
Reform in the United Kingdom: Practice and Principles (Oxford: Hart 
Publishing, 1998) 12. 
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A complete solution to the regional question may only arise in the 
event of the European Union formally recognising itself as a federal 
entity. Such a development, recognising as it does the end of national 
sovereignty, would allow the development of institutions and structures 
that truly reflect the reality of governance on the European continent 
in the twenty-first century. This could include the incorporation of the 
regional tier into the governance structure of the EU. However, despite 
the best efforts of the European Convention, wholesale constitutional 
reform is unlikely to be attempted in the foreseeable future. The myth 
of the nation-state continues to dominate discussion of governance in 
the EU. Until Europe wakes up to the death of its dubious legacy to 
the world, the myth of the nation-state will continue to haunt democratic 
responsibility and accountability in the new Europe. For as long as the 
shadow of the nation-state continues to cast itself over discussion of 
governance in Europe, the disenchantment of Europe's population with 
its institutions of government is unlikely to improve. 
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Green Certificates in A Danish and EU Context 

Bv BENT OLE GRAM MoRTENSEN· 

Introduction 

Environmental protection has in recent years become a continuously 
more important part of European energy policy. This development has 
been driven primarily by the wish to reduce anthropogenic emissions 
of greenhouse gases such as C0

2
•1 At the same time most European 

states have changed their regulatory regime for the electricity supply 
sector in order to achieve liberalisation introducing a market approach.2 

This liberalisation has called for more market-based instruments in 
environmental policy, including a change in the instruments used to 
promote renewable energy (RE), which are considered as an important 
part of the reduction of C02 emissions. 

Feed-in tariffs for RE-based electricity have been a commonly-used 
instrument; however, they are only to a certain degree compatible with 
market -based regulation of the electricity supply sector, so other options 
have been considered. One such option is a separate market for RE; 
another is the issuing of green or RE certificates. The idea of such 
certificates is to split electricity as a commodity into two parts, the 
electricity itself, as a physical phenomenon, and a marketable RE 
certificate (replacing aid through feed-in tariffs) granted to electricity 

• Dr Gram Mortensen is Associate Professor of Law at the University of Southern 
Denmark. 

The political process of the 1997 Kyoto Protocol seems to be important for 
this development. The EU is committing itself to reductions. See Council 
Decision 2002/358/CE of 25.04.2002 concerning the approval, on behalf of 
the European Community, of the Kyoto Protocol to the United Nations 
Framework Convention on Climate Change and the joint fulfilment of 
commitments thereunder. 

A description of a market approach in comparison to a political or regulatory 
approach can be found in Barton, B 'Does Electricity Market Liberalization 
Contribute to Energy Sustainability?' in Bradbrook, AJ and Ottinger, RL 
(eds) Energy Law and Sustainable Development (Cambridge: IUCN 
Publications, to be published 2003). 
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producers using techniques considered as especially environmentally 
desirable (the environmental benefit). 

Green or RE certification can be seen as an attempt to intemalise 
environmental costs3 and to deal with the fact that electricity is a 
homogeneous good, the quality of which does not reflect its way of 
production. Through the issuing of RE certificates, RE generators can 
be made part of the competitive electricity market and will further be 
part of a more or less competitive RE certificate market. In the coming 
years this instrument is meant to replace the more traditional state aid 
to RE electricity producers.4 The reasons for such aid are basically 
environmentaP but also include security of supply.6 The interest in 
replacing more traditional subsidies with RE certificates is to create 
competition and thereby, it is hoped, more efficiency in the production 
of RE electricity. Such a scheme allows RE electricity and RE 
certificates to be traded fully independently. 

In this article the legal nature of- and the problems following- an RE 
certificate scheme are analysed by using the planned Danish RE 
certificate system as an example. Other European regulatory regimes 

3 

4 

5 

6 

Negative environmental costs of energy production are primary related to 
waste and air emission. A number of technologies create anthropogenic 
emissions of substances such as C02, which it is believed could cause negative 
environmental effects due to an increased greenhouse effect. 

At national level the EU member states operate different mechanisms of 
support for RE sources, including RE certificates, investment aid, tax 
exemptions or reductions, tax refunds and direct price support schemes. 

The environmental interest is to replace electricity production methods 
believed to cause negative environmental effects with technology not having 
such effects, or at least not to the same extent. This may be seen as an indirect 
way of dealing with C0

2 
emission problems since no limits to C02 emissions 

are set. 

Security of supply is achieved by increasing domestic energy production, 
increasing diversity in energy supply, and replacing production based on 
limited resources. Dependency of the EU member states on energy imports 
has remained unchanged at around 48% since 1990 but is expected to rise to 
70% by 2030 if current trends persist. Security of supply has become an 
important part of the political agenda in Europe. 
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are mentioned, but no comparative study is planned.7 Many of the 
legal problems arise out of the regulation issued by the European Union. 
The wish to create a common European market includes the electricity 
sector, but so far a common European RE market has not been 
developed. The Danish RE certificate scheme is therefore a national 
scheme, which might be in conflict with the EU regulation, especially 
the prohibition against state aid. This will be the main issue within this 
article. The intention is to demonstrate some of the problems connected 
with the use of RE certificates within a regime, which tries to avoid 
disturbance of competition by its members. This article does not intend 
to evaluate the efficiency (in an economic sense) of RE certificates to 
achieve political objectives, even though certain problems related to 
such efficiency are mentioned. 

EU regulation 

The Treaty establishing the European Community (EC Treaty) includes 
a number of provisions that limit the legislative freedom of the 
individual member states. Many of these provisions must be seen in 
connection with the wish to create an internal market within the 
European Union.8 The Treaty's provisions include limitations in the 
granting of state aid (article 87 of the EC Treaty) and different 
prohibitions of discriminatory behaviour based on nationality within 
the common market. 9 

7 

8 

A number of EU member states have developed or are in the process of 
developing national RE certificate schemes. See Crookall-Fallon, C & 
Crozier-Cole, T 'Europe plans trading in "greenness"' (2000) Environmental 
Finance, October. 

According to the EC Treaty, the internal market can be characterised as 'an 
area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions' of the 
Treaty. 

This includes prohibitions against quantitative restrictions on imports and 
exports and all measures having equivalent effect (articles 28-30) and 
discriminatory internal taxation (article 90) between member states. The 
question of whether RE schemes may violate these provisions is not dealt 
with in this paper. 
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According to the EC Treaty the European Community has a certain 
competence within the field of energy. 10 Some of the secondary 
legislation (directives) concerning the establishment of an internal 
energy market has been issued according to that competence. This 
includes the Council Directive 96/92/EC of 19 December 1996 
concerning common rules for the internal market in electricity (the 
electricity market directive ). 11 Through this directive a minimum 
demand for competition within electricity supply has been introduced. 
Further elements of the directive are third party access to the grids, 
introduction of a system operator and unbundling of accounting levels 
between natural monopolies (the grids) and competitive elements (trade 
and generation), and a minimum level of market opening. 12 

More recently the European Parliament and the Council have issued 
Directive 2001/77/EC of 27 September 2001 on the promotion of 
electricity produced from renewable energy sources in the internal 
electricity market (theRE directive). 13 

The RE directive is meant to promote the use of RE sources within the 
European Community. So far it has not been politically possible to 

10 
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12 
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The competence is shared by the European Community and the member 
states and is therefore not exclusive. However, member states cannot issue 
regulation contrary to EC regulation. 

For general comments to this directive, see further Cameron, P Competition 
in Energy Markets: Law and Regulation in the European Union (Oxford: 
Oxford University Press, 2002) 144-165. 

A text for a new electricity market directive was accepted by the EU Council 
on 25 November 2002. The new directive is still to be passed by the European 
Parliament and is expected to be issued in 2003. This new text demands 
unbundling at organisational level and calls for a total market opening not 
later than 2007. 

For a general description of the European energy regulation, see 
Roggenkamp, M, R~nne, A, Redgwell, C & del Guayo, I Energy Law in 
Europe: National, EU and International Law and Institutions (Oxford: 
Oxford University Press, 2001) and Cameron, supra n II. On 9 December 
2002 the EU Council decided on a directive establishing a scheme for 
greenhouse gas emission allowance trading, promoting another market-based 
instrument in European environmental policy. This directive is expected to 
be passed by the European Parliament in 2003. 
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create an internal market for RE electricity or RE certificates. The RE 
directive merely requires the member states to set national indicative 
targets for the consumption of RE electricity. Further, the directive 
demands a national certification ofRE electricity (guarantees of origin), 
which is to be distinguished clearly from exchangeable RE certificates. 
However, the member states themselves can develop national schemes, 
individually or in groups. 14 A number of national schemes are issued 
or under way. One example is the British renewable obligation 
certifications (ROCs ). 15 Other examples of RE certificate systems are 
found in the Netherlands, Flanders (part of Belgium) and Italy. 16 

Danish electricity supply market and regulation 

The Danish Electricity Supply Sector yearly generates 34.722 GWh 
(2000). Supplying a population of 5.3 million it may not seem so 
different from New Zealand (yearly production around 37.000 GWh). 
However, Danish electricity production is mainly based on fossil fuels, 
i.e. coal and natural gas, with no hydropower and geothermic resources 
of any significance. Further Denmark is, with Germany, Sweden and 
Norway, part of a North European electricity market. In dry periods 

14 

15 

16 

According to article 4 of the RE directive, the Commission shall evaluate 
the application of mechanisms in member states according to which a 
producer of electricity, on the basis of regulations issued by the public 
authorities, receives direct or indirect support and which could have the 
effect of restricting trade. Depending on the attitude of the Commission, 
this article could be used as 'pressure' to promote RE certificate schemes. 

It is a system to mandate licensed electricity suppliers in the UK to deliver 
3% of all electricity as renewable by 2003. They can comply with this 
obligation by delivering physical renewable electricity or by redeeming ROCs 
with an average price of £65 per MWh or by paying a 'buy-out' penalty of 
£30 per MWh. For a discussion see Smith, A & Watson, J 'The challenge for 
tradable green certificates in the UK' ENER Bulletin 25.02. 

These systems are described in van Sambeek, E 'The European Dimension 
of National Renewable Electricity Policy- The Dutch Experience' ENER 
Bulletin 25.02; Verbruggen, A & Couder, J 'Tradable green certificates in 
Flanders' ENER Bulletin 25.02; and Lorenzoni, A 'Leaving REFIT for the 
green certificate market: a jump in the dark?' ENER Bulletin 25.02. 
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especially, the Norwegian hydropower system cannot supply the home 
market and the Danish sector acts as back-up. 17 

Soon after the electricity market directive was issued, its demands were 
included in the Danish Electricity Supply Act 1996. In 1999 a more 
basic reform followed, leading to the present Electricity Supply Act. 18 

The Danish electricity supply sector is owned by consumers and 
municipalities, the state not being involved. Liberalisation in the sector 
in accordance with the directive rules regarding eligible customers 
has called for third party access to the grids, the introduction of a system 
operator, and unbundling between the grids, which are natural 
monopolies, and trade and generation, which are now exposed to 
competition. The Danish legislature provided for a part of the 
municipality-owned sector to be corporatised, but privatisation was 
not intended. Municipalities may, however, themselves start to sell 
their activities. 

As part of the Kyoto Protocol, Denmark has promised to reduce its 
emissions of greenhouse gases 19 by 21% in the period 2008-12 
compared with the level in 1990. This focusses attention on the 
electricity-generating sector, which counts for 38.4% of the 
anthropogenic C0

2 
emissions (2001). In order to cut down on these 

C0
2 
emissions, the Government has in recent years promoted renewable 

energy and the use of combined heat and power by using different 
kinds of subsidies. In 2001 12.1% of the electricity generated in 
Denmark came from wind power. Another 6% came from the use of 
biomass, biogas and waste incineration, the last mentioned accounting 
for 3.5%. The political goal is that 20% of electricity consumption 
shall be supplied by RE electricity (excluding waste incineration as a 
source) by the end of 2003. 

17 

18 

19 

Denmark in the times of monopoly built up a large extra capacity with a 
number of mothballed plants, which can be put back into operation. Many 
of these plants are coal- or even oil-fired. They are heavily contributing to 
the Danish C02 emissions. 

Act No. 375 of 2 June 1999 with later amendments. 
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The Danish state RE scheme consisted until 1 January 2003 of a 
guaranteed minimum price (feed-in tariffs) in combination with a cash 
subsidy per kWh. However, the Electricity Supply Act affords the 
possibility of changing the pricing system for RE electricity by 
replacing prices currently fixed by law with market-fixed prices as 
soon as the RE certificates for the production in question are issued. 
This system has now been replaced by a market price plus a cash 
subsidy, the total of which has a limit. The sale of RE electricity is at 
present guaranteed, as the distribution companies together with the 
transmission system operator (TSO) are obliged to purchase RE 
electricity. 20 Whether this guarantee will still apply during a new regime 
of green certificates is not yet known. This scheme has been successful, 
to the extent that wind power capacity has grown enormously. Almost 
75% of the present capacity has been built since the mid 1990s. 
Developments in technology have improved wind turbine efficiency, 
making investment attractive. The scheme, however, is not without its 
problems. Aid has resulted in many wind turbines being located on 
land. Inefficient turbines (often 10 to 20 years old) are not being replaced 
by new turbines because planning law now calls for fewer turbines on 
land and the present owners of the old wind turbines cannot necessarily 
count on approval for the replacements. Turbines have even been placed 
in areas with poor wind conditions, so beneficial have the aid schemes 
been. The Government has lately reduced the level of aid several times. 
Factors such as interim periods and a difference in the size of aid 
calculated as per the date of establishment and the size of the wind 
turbine have resulted in a very complex aid scheme. Also, Danish 
system operators now face periods when RE and CHP21 (local combined 
heat and power production, which has increased) can not only cover 
all demand (in certain areas) but also produce a surplus. The surplus 
often has to be sold by systems operators on a stock exchange for a 
price close to zero, and the loss is passed on to consumers. 

20 

21 

The consumer is obliged to buy a proportional share of theRE electricity. 
Only for the remaining part of the consumption can the consumer freely 
choose a supplier. 

In 2001 around 53% of the domestic electricity supply was based on CHP. 
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Implementation of the RE certificates system 

RE certificates were introduced in the Electricity Supply Act 1999 in 
order to support renewable energy and replace the system of feed-in 
tariffs. The part of the Electricity Supply Act containing the RE 
certificate rules entered into force as of 1 November 2000, shortly 
after the European Commission had approved the rules pursuant to 
the provisions of the EC treaty on state aid (approval of 3 October 
2000, N 416/1999). The date for the entry into force is still to be decided 
by the responsible minister. Until then the present production subsidy 
will continue to exist. Originally, a 1999 report from the Danish Energy 
Authority considered that theRE market would be functional in 2001. 
However, the report also stated that the number ofRE certificates would 
not be sufficient to cover the basic cost of the trade before 2002. 
However, the new Danish government wants to reform the Energy 
Supply Act in early 2003, and has entered into an agreement with part 
of the Opposition to postpone the RE market until agreement can be 
reached with a number of EU member states regarding a common 
certificate market. A number of Danish politicians fear that a Danish 
national trade market for RE certificates will be too small, especially 
in the interim period granted to already-existing RE producers. If an 
RE certificate market is to be implemented in Denmark, the Energy 
Authority still needs to make prescriptions for a register and to decide 
what kind of marketplace the certificates can be traded in.22 

Subsidy 

The obligation to purchase RE certificates is to replace the present 
production subsidy given to certain types of RE technologies (mainly 
wind turbines), sometimes only for a limited period. The prices of the 
RE certificates shall be market based. 

The rules concerning RE certificates relate to electricity produced by 
wind, sun, waves, biogas and biomass, as well as hydro power from 
power stations having a capacity under 10 MW. Electricity produced 
from these sources is referred to in the Danish Electricity Supply Act 

22 In principle the certificates can be traded over the counter but to get a 
transparent market price, an exchange such as Nord Pool can be relevant. 
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as 'RE electricity' .23 Excluded from RE electricity is primarily 
electricity produced by nuclear power, fossil fuels and waste, the latter 
not coming within the term 'biomass' .24 The term 'renewable energy' 
is also used in the electricity market directive (articles 8 and 11) 
although no definition is given. However, a definition is to be found in 
the new Community guidelines of 3 February 200 I on state aid for 
environmental protection, OJ 2001 C 37/3. 'Renewable energy sources' 
are defined as 

renewable non-fossil energy sources, viz. wind energy, solar energy, 
geothermal energy, wave energy, tidal energy, hydroelectric 
installations with a capacity below I 0 MW and biomass, where 
biomass is defined as products from agriculture and forestry, 
vegetable waste from agriculture, forestry and the food production 
industry, and untreated wood waste and cork waste. 

This definition was copied from a proposal to an RE directive (OJ 
2000 C 311/320). In the adopted RE directive a slightly different 
definition is used: 

'renewable energy sources' shall mean renewable non-fossil energy 
sources (wind, solar, geothermal, wave, tidal, hydro-power, biomass, 
landfill gas, sewage treatment plant gas and biogases ). 25 

One might notice that the 10 MW limit for hydropower did not survive 
from the proposal of the RE directive to the actual directive. Large 
hydro power plants are considered competitive with traditional 
technologies. Further, the 10 MW limit was intended to be effective 
regarding only the issuing of RE certificates, not national objectives 

23 

24 

25 

In Danish: VE-elektricitet. 

L 234: Proposal of 29.04.1999 for an Electricity Supply Act. Electricity 
produced by hydro power plants with a capacity over 10 MW is not covered 
by the term. In Denmark there are no hydro power plants of that size. 

According to the above-mentioned Community guidelines, as soon as the 
directive has been adopted by the Parliament and the Council, the 
Commission will use the definition given in the final text. In the text for a 
new electricity market directive as accepted by the EU Council on 25 
November 2002 the same definition is used. 
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and guarantees of origin. Instead the guarantees of origin shall indicate 
the capacity in the case of hydroelectric installations. 

Characteristics of RE certificates 

RE certificates certify that a certain amount of electricity has been 
produced from renewable energy sources. Great differences exist 
between different systems of certification. For instance, participation 
can be voluntary or not; obligations to purchase a certain quota can be 
put on consumers or on other market participants; and requirements 
can be fulfilled by buying certificates internationally or only nationally. 
However, the tractability of certificates is a common feature of the 
systems. 

RE certificates are exchangeable and can be considered as securities. 
However, that does not necessarily mean that they are covered by the 
general Danish securities trading regulation. This question seems not 
to have been considered by the legislators. The Danish Securities 
Council has in a decision excluded RE certificates from the regulation 
of the Danish Securities Trading Act. From that decision it follows 
that everybody can participate in the trade in RE certificates, even 
though trading in securities demands a licence. Further, the electricity 
sector does not have to adjust to the other administrative systems and 
codes that exist in the financial sector.26 

Basically, an RE certificate is not necessarily a guarantee of origin 
according to the RE directive. According to article 5 of the directive 
the member states shall no later than 27 October 2003 ensure that the 
origin of electricity produced from renewable energy sources can be 
guaranteed by issuing a guarantee of origin. This guarantee is meant 
to facilitate trade in electricity produced from renewable energy sources 
and to increase transparency for consumers choosing between 
electricity from non-renewable and from renewable energy sources. 

26 Danish RE certificates are considered as physical goods. Financial 
instruments such as options in relation to RE certificates are governed by 
the Securities Act. However, specific rules etc. must to a certain extent be 
issued in order to govern the necessary administrative and security-related 
routines concerning RE certificates. 
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The certificates shall be recognised by the other member states as proof 
of origin. However, the directive does not require member states to 
recognise the purchase of a guarantee of origin from other member 
states or the corresponding purchase of electricity as a contribution to 
the fulfilment of a national quota obligation. 

According to the Danish Electricity Supply Act, all producers of RE 
electricity receive for free RE certificates proportional to the amount 
of electricity produced. Each certificate is expected to represent RE 
production of 1 MWh of electricity. However, the responsible minister 
can decide to differentiate between different RE technologies, in which 
case the kWh produced in order to get oneRE certificate would vary. 

In order to secure demand for RE certificates, once the RE scheme is 
implemented end consumers will be obliged to purchase a certain quota 
according to article 61 in the Electricity Supply Act. This quota is to 
be bought by end consumers themselves (self-administrators) or 
administrated by the balance-responsible system operator affiliated with 
the supplier of the consumer. 27 The responsible minister fixes the size 
of the obligation annually as a minimum quota, expressed as a 
percentage of total electricity consumption. The quota will probably 
be set in advance each year together with provisional quotas for the 
next five to ten years. Changes in the provisional quotas can only be 
made in extraordinary cases. According to the Danish Energy Authority 
'extraordinary cases' include changes in political objectives regarding 
the size of RE production.28 

Consumers who have not fulfilled their quota or have been unable to 
purchase enough certificates to fulfil the quota must pay a fine ofDDK29 

0,27 per kWh quota not fulfilled according to the Electricity Supply 
Act. The fine is paid to the benefit of the Treasury. Nothing in the 

27 

21! 

A consumer can overfulfil the quota requirement; excess certificates will be 
managed separately and deposited in the customer's account in the RE 
certificate register. There are no limits to such overfulfilment. 

Danish Energy Authority The Green Certificate Market in Denmark. Status 
of Implementation September 2001. 

I 00 Danish kroner (DKK) are as per 17 January 2003 equal to NZ$23.98, 
US$13.92 or 13.23 EURO. 
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Electricity Supply Act ensures that the amount received from fines 
will benefit RE producers. The fines will be collected by the system 
operator, which will be responsible for the entire quota control process, 
i.e. comparison of the RE certificates paid with the actual electricity 
consumption for each balance-responsible actor and self-administrator. 

The RE certificate is expected to become an electronic document in a 
register. In accordance with the RECS Basic Commitment30 RE 
certificates are expected to contain a unique serial number, a reference 
to the issuing body, a reference to theRE production plant that generated 
the electricity, the time of issuing, the energy source/technology, an 
indication whether any public investment and/or production support 
is currently received or has been received in the past, and information 
about the installed capacity. The task of the register will probably 
include the accreditation of RE producers, the registration of 
certificates, their ownership, transfers of ownership, and the final 
redemption. It is expected that the register will be managed by a joint 
subsidiary of the two system operators. 31 Fees on transactions, 
statements of account etc. shall finance the register. 

The regulation regarding RE certificates, together with the other parts 
of the Electricity Supply Act, has been reported to and approved by 
the European Commission (approval of 3 October 2000, N 416/1999). 
In the following the focus will be on two elements of the approval: 
state aid and discriminatory taxation. 

Aid granted by states according to the EC Treaty 

According to article 87(1) of the EC Treaty, state aid is basically 
considered incompatible with the common market: 

30 

3! 

<http://www.recs.org/downloads/BCReleasel.PDF>. RECS is described 
below. 

The Electricity Supply Act in general gives the two Danish system operators 
a number of tasks and authorities lying in the grey area between private and 
public law. However, both system operators are undertakings organised in 
the form of private companies. A question still to be dealt with is to what 
extent these undertakings are to operate under the normal principles of 
administrative law. 
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Save as otherwise provided in this Treaty, any aid granted by a 
Member State or through State resources in any form whatsoever 
which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, insofar as it 
affects trade between Member States, be incompatible with the 
common market. 

This clause contains the elements 'aid granted by a Member State', 
'distort competition' and 'affects trade between Member States'. If 
these criteria are not met, no case of state aid exists in the sense of 
article 87(1). As the clause is formulated it is not an absolute prohibition 
against state aid. However, according to the case law of the Court of 
Justice (within the EU), the expression 'incompatible with the common 
market' is to be understood as a prohibition.32 

The extent ofthe term state aitP3 is stressed by the expression 'any aid 
granted by a Member State or through state resources in any form 
whatsoever'. The term is not defined in article 87. The Court of Justice 
seems more interested in the effect of the aid scheme than in its 
purpose.34 

14 

See Arnull, AM, Dashwood, AA, Ross, MG & Wyatt, DA Wyatt & 
Dashwood's European Union Law 4th ed. (London: Sweet & Maxwell, 2000) 
680, and the reference to the judgment from the Court of Justice of 22.03.1977 
in case 78/76, Firma Steinike & Weinlig v. Germany. 

See Wyatt & Dashwood (supra n 32) 681--682, where a reference to a list of 
forms of aid is given. See also the judgment of the Court of Justice in case 
48/84, Germany v. the European Commission, section 17. 

See also the judgment of 2 July 1974 from the Court of Justice in case 173/ 
73, Italy v. the European Commission, section 27; judgment in the case 61/ 
79, Amministrazione delle finanze della stato v. Denkavir, and in relation to 
the Treaty establishing the European Coal and Steel Community (ECSC), 
the judgment in case 30/59, De gezamenlijke Steenkolenmijnen in Limburg 
v. the European Commission, in which the term 'state aid' according to the 
Court not only covers 'positive benefits' such as subsidies themselves, but 
also interventions which, in various forms, mitigate the charges which are 
normally included in the budget of an undertaking and which, without, 
therefore, being subsidies in the strict meaning of the word, are similar in 
character and have the same effect. 
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Article 87 does not explain the meaning of 'State resources in any 
form'. However, it is clear that not all benefits granted by the state are 
covered by article 87(1). The case law of the Court of Justice shows 
that only benefits granted directly or indirectly through state resources 
are to be considered aid within the meaning of article 87(1). The 
distinction made in the provision between aid granted 'by a Member 
State' and aid granted 'through State resources' does not signify that 
all benefits granted by a state, whether financed through state resources 
or not, constitute aid but is intended merely to bring within that 
definition both benefits which are granted directly by the state and 
those granted by a public or private body designated or established by 
the state. 35 

Article 87 about state aid shall be interpreted in conjunction with the 
provision in article 3( 1 )(g) of the EC Treaty according to which the 
activities of the Community shall include a system ensuring that 
competition in the internal market is not distorted. However, state aid 
is not excluded as an instrument to secure the fulfilment of policy 
objectives of the European Community, including environmental policy 
obligations. 

Articles 87(2) and (3) deal with the circumstances under which aid is 
to be considered compatible with the common market and thereby 
excepted from article 87(1). Assessment of the compatibility of aid 
measures with the common market falls within the exclusive 
competence of the European Commission, subject to review by the 
Court of Justice. 36 According to the case law, the frames for 
interpretation do not seem very narrow. 37 There is no legal demand for 
a dispensation: a concrete consideration is made. For RE schemes, the 

35 

36 

37 

See the judgment from the Court of Justice in the case C-379/98, sections 
58-64. This case is discussed further below. 

Article 88 of the EC Treaty contains provisions regarding notification and 
standstill regarding plans to grant or alter aid. 

See the judgment of 21 March 1991 from the Court of Justice in the case 
Italy v. the European Commission, section 39 and the judgment of 17 
September 1980 in the case 730/79 Philip Morris Holland v. the European 
Commission, sections 17 and 24. 
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possibility that aid can be excepted from the prohibition38 must be found 
in article 87(3)(c): 

aid to facilitate the development of certain economic activities or 
of certain economic areas, where such aid does not adversely affect 
trading conditions to an extent contrary to the common interest. 

This clause was used by the European Commission in the 1994 
Community guidelines on State aid for environmental protection as 
the basis for considering environmental interests. 39 Section 2.3 
underlines the promotion of renewable energy. 40 

The European Commission used the 1994 guidelines when they 
approved the Danish RE certificates scheme of the Electricity Supply 
Act. Subsequently the 1994 guidelines were replaced by new guidelines 
in 2001.41 In the new 2001 guidelines, promotion of renewable sources 
of energy is deemed equivalent to environmental promotion. RE 
certificates are mentioned as a legal instrument supporting renewable 
energy with operating aid that will be calculated on the basis of the 
external costs avoided (section E.3.3.3). 

18 

w 

40 

41 

The member states shall according to article 88 (3) inform the Commission 
in sufficient time to enable it to submit its comments on any plans to grant 
or alter aid. 

Guidelines of 10 March 1994, OJ 1994 C72/3, extended to 31 December 
2000, OJ 2000 C 184/25, referred to as the 1994 guidelines. For comments, 
see Kramer, L EC Environmental Law (London: Sweet & Maxwell, 2000) 
90 et seq. and Jans, JH European Environmental Law (Groningen, 
Netherlands: European Law Publishing, 2000) 302 et seq. 

For a description of the provisions in relation to electricity supply, see Gram 
Mortensen, BO Elforsyning (Electricity Supply) (Copenhagen, Denmark: 
DJ0F Publishing, 1998) 127 et seq. More general descriptions are found in 
Steiner, J & Woods, L Textbook on EC Law 7th ed. (London: Blackstone 
Press, 2000); Weatherrill, S & Beaumont, P EU Law 3rd ed. (London: Penguin 
Books, 1999) 1018 et seq.; and Wyatt & Dashwood (supra n 32) 679 et seq. 

Community guidelines of 3 February 2001 on state aid for environmental 
protection, OJ 2001 C 37/3. 
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The ownership or purchase of an RE certificate is a valuable benefit 
due to its exchangeability. The guaranteed minimum price and the 
obligation to purchase, especially, bear similarities to state aid. 

Purchase obligation for RE certificates 

The obligation in article 61 of the Electricity Supply Act to purchase 
exchangeable RE certificates (issued on the basis of actual RE 
electricity production) can be compared with an obligation to purchase 
RE electricity. The effect of either regime is to secure an income for 
RE producers. The European Commission has regarded a direct 
purchase obligation for the consumers concerning RE electricity as 
state aid (operating aid) covered by article 87(1) of the EC Treaty.42 

According to articles 8(3) and 11(3) of the electricity market directive, 
a member state may require the system operator, when dispatching 
generating installations, to give priority to generating installations using 
renewable energy sources (or waste or production combining heat and 
power). However, these clauses cannot be interpreted so that they cover 
financial aid too. 

The granting of exchangeable RE certificates can also be seen as 
compensation for the extra production costs that follow from RE 
electricity production and as a method to internalise external costs of 
electricity generation. The minimum price is (in the Danish scheme) 
seen as a compensation for a general C0

2 
tax (see below). The 

Community guidelines on state aid for environmental protection are 
applicable to these sorts of subsidies. In the approval from the European 
Commission in the state aid case N 416/1999, the 1994 guidelines 
were used. The subsidy is to be considered similarly to operating aid. 
According to section 1.5.3 of the guidelines, exceptions may be made 
in the form of subsidies designed to reflect the positive environmental 
benefits of certain technologies, including grants or cross-subsidies to 
cover the extra production costs of renewable kinds of energy. Operating 

42 In the approval of 10 March 2000 of the European Commission in the state 
aid case, N 416/1999, sections 3.1.1 and 3.1.2. However, see below regarding 
the possible consequences of the judgment in the case C-379/98 
(PreussenElektra AG v. Schleswag AG). 
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aid is under normal circumstances not recommendable, considering 
its effect on competition. 

In its approval the European Commission has said that where the 
polluter pays principle43 is not applied, a member state can have the 
right to introduce a purchase obligation in order to stimulate demand 
for RE electricity. According to article 17 4(2) of the EC Treaty, the 
community policy on the environment shall be based on the principle 
that the polluter should pay. Seen in connection with the prohibition 
against state aid, article 174(2) could indicate a ban against 
environmental state aid. However, not all types of environmental aid 
are necessarily in contradiction to the polluter pays principle. In cases 
where no internalisation of environmental costs is made, state aid can 
be considered an efficient instrument of environmental policy. The 
use of state aid belongs to the selection of instruments in the fifth 
environmental action program44 (section 7.4). Promotion of RE 
certificates is part of the objectives of the European Union.45 

Operating aid is under normal conditions approved for a short period 
only; however, this seems to apply only partly to the Danish scheme. 
No time limit is included in the rules approved by the European 
Commission. In the approval from the European Commission in the 
state aid case N 41611999, the European Commission argues that the 
demand for a time limit is based on the intention to give incentives to 
the producer himself to contribute to the avoidance of environmental 
pollution or to achieve an efficient use of resources more rapidly. Since 

4 I 

44 

For a general comment on the 'polluter pays' principle, sec Jans (supra n 39) 
17-19 and Kramer (supra n 19) 19-20. For the usc of the principle in 
connection with electricity supply, sec Gram Mortensen (supra n 40) 67 ct 
seq. 

Resolution of the Council and the Representatives of the Governments of 
the Member States, meeting within the Council of 01.02.1991 on a 
Community programme of policy and action in relation to the environment 
and sustainable development - 'A European Community programme of 
policy and action in relation to the environment and sustainable development'. 
OJ 1991 Cl38/l. 

Communication from the Commission - Energy for the future: renewable 
sources of energy- White Paper for a Community strategy and action plan, 
COM (97) 599 final. 
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the RE certificate scheme is excepted to give an incentive for more 
efficiency, the European Commission did not see any reason to demand 
that the purchase obligation be limited until such time as Danish 
political objectives regarding the use ofRE sources have been achieved. 
The reason for the RE certificate scheme to include such incentives is 
to create a separate demand side market for RE certificates. RE 
producers are expected to fight for market shares. However, the Danish 
government has promised to maintain the purchase obligation only 
until Danish political objectives of promoting RE sources have been 
achieved. In the 2001 guidelines the European Commission states that 
the Commission intends to authorise aid systems such as RE certificates 
for a period of only ten years, after which the system will have to be 
assessed. Had the Danish RE certificate scheme been tested after the 
2001 guidelines only a time-limited approval could have been given. 

In connection with export of RE electricity the decision does not seem 
so obvious. A Danish REproducer may have a competitive advantage 
compared to a non-Danish competitor, if the latter has not received 
exchangeable RE certificates or a similar sort of aid. A granting of RE 
certificates based on generated electricity to be exported would mean 
a distortion of competition. The approval by the European Commission 
must be seen in the light that the Danish government (during the 
discussions) promised not to issue RE certificates on the basis of RE 
electricity to be exported. This promise cannot be found in the 
Electricity Supply Act or in the bill. As already mentioned, the RE 
directive and the guarantees of origin scheme do not require member 
states to recognise the purchase of a guarantee of origin from other 
member states or the corresponding purchase of electricity as a 
contribution to the fulfilment of a national quota obligation.46 

Minimum price for RE certificates 

According to article 65 in the Electricity Supply Act as notified to the 
European Commission, unsold RE certificates should be purchased at 

46 Recent changes to the Dutch RE certificates scheme have resulted in the 
non-acceptance of foreign RE certificates if the producers receive another 
form of subsidy. This will properly result in non-acceptance of Danish RE 
certificates as long as Danish REproducers are guaranteed a fixed purchase 
price for RE electricity. For a description of the Dutch scheme, see <http:// 
www.greenprices.com/nlllmportNL.pdf>. 
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a price between DKK 0,10 and DKK 0,27 per kWh. The minimum 
price is equal to an already existing part of the production aid for RE 
electricity. The intention with the existing aid scheme of DKK 0,10 
per kWh is to refund REproducers for a general C02 tax. In the approval 
of the European Commission in the state aid case N 416/1999, the 
European Commission came to the conclusion that because the DKK 
0,10 refund had already been approved in an earlier state aid case (N 
4/92), an equal minimum price for RE certificates could not be against 
the prohibition in article 87 of the EC Treaty, as long as the C02 tax 
remained the same. The approval in the state aid case N 4/92 concerned 
among other matters a production aid of DKK 0,10 per kWh for 
electricity produced from RE sources or natural gas. This aid scheme 
should reimburse RE producers for a general C02 tax placed on all 
electricity regardless of its origin and calculated on the basis of the 
C02 emission caused by a coal-fired plant. This reimbursement to the 
benefit of renewable energy sources must be considered together with 
the understanding of RE electricity production as a C0

2
-neutral 

production.47 

The European Commission does not discuss the fact that not all owners 
of RE certificates are guaranteed the minimum price. The purchase 
obligation of the RE Fund according to article 65 is limited to the 
number of RE certificates representing the difference between the total 
national quota and the numbers already sold. As soon as the total 
national quota is consumed RE certificate owners cannot be sure of 
receiving the minimum price. The minimum and maximum prices do 
not apply to purchases other than those mentioned in article 65. Other 
persons or organisations can agree on whatever prices they like with 
theRE producers. However, the price frame can be expected to have a 
major influence on market price for consumers. 

47 However, the production of electricity from thermal natural gas-fired plants 
cannot be considered as C02 neutral. The European Commission argues in 
its approval that natural gas as a fuel results in much less C02 emission than 
the use of coal. This argument does not seem very persuasive. Furthermore, 
the Commission argues that the use of natural gas was already met with an 
indirect C02 tax. Article 65, and thereby the purchase obligation, is expected 
to be deleted from the Electricity Supply Act as a result of the postponement 
of the Danish RE certificate system. 



44 Yearbook of New Zealand Jurisprudence Vol 5 
As per 1 January 2003, article 65 has been removed from the Electricity 
Supply Act and a minimum or maximum price no longer exists. Until 
RE certificates are issued a cash subsidy of between DKK 0,10 per 
kWh is paid. 

Maximum price for RE certificates 

From the minimum price ofDKK 0,10 to the maximum price ofDKK 
0,27 per kWh is a difference of DKK 0,17. That leaves the purchaser, 
according to article 65, to regulate the aid to theRE producers with up 
to DKK 0,17 per kWh. The present aid scheme for RE electricity 
production contains, as mentioned above, aid of DKK 0,17 per kWh. 
The European Commission in the state aid case N 4/92 approved this 
amount. The production aid was considered covered by the prohibition 
of article 87(1) of the EC Treaty, since it stimulated the production of 
RE electricity and could have influence on the export to and import 
from other member states. However, the subsidy was approved in 
accordance with the exception clauses because of the community's 
interest in increasing its share of C0

2
-neutral production in order to 

reduce global warming. The approval in the case N 4/92 did not refer 
to any specific provision. 

In the approval of the European Commission in the state aid case N 
416/1999, the European Commission refers only to the former approval 
and makes the remark that the maximum price of DKK 0,27 shall be 
seen in the light that the RE producers must not be overcompensated. 
This must be understood as if the European Commission considers a 
subsidy up to DKK 0,17 per kWh as a compensation for extra 
production costs connected with RE electricity production. The 
subsidies mentioned in the 1994 guidelines section 1.5.3 include this 
sort of benefit. 

The judgment regarding an obligation to purchase electricity 
at minimum prices 

On 13 March 2001 the Court of Justice made its judgment in the case 
C-379/98 (PreussenElektra AG v. Schleswag AG) regarding statutory 
provisions of a member state, which requires private electricity supply 
undertakings to purchase electricity produced in their area of supply 
from renewable energy sources. By an order referred to the court for a 
preliminary ruling under article 234 of the EC Treaty, the regional 
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court of Kiel in Germany (Landgerichts Kiel) raised a question 
regarding the legality of the Stromeinspeisungsgesetz, the German law 
on feeding electricity from renewable energy sources into the public 
grid.48 This law placed an obligation on any public electricity supply 
undertaking49 to purchase electricity exclusively generated from 
hydraulic energy, wind energy, solar energy, gas from waste dumps 
and sewage treatment plants, or products or residues and biological 
waste from agriculture and forestry work. In addition, the German law 
described a minimum price for the above-mentioned production forms. 
This minimum price was higher than the real economic value of that 
type of electricity. 

One of the questions asked by the German regional court was whether 
article 92 of the EC Treaty (now article 87) was to be interpreted so 
that the underlying concept of aid also covers national rules which 
merely govern the apportionment of the costs between undertakings at 
the various production levels which have arisen through purchase 
obligations and minimum prices, where the legislature's approach in 
practice creates a permanent burden for which the undertakings affected 
obtain no consideration. The clause in question (article 2 in the 
Stromeinspeisungsgesetz) requires public electricity supply 
undertakings to purchase the electricity produced from RE producers 
in their area of supply at a price fixed in article 3 of the same Act. 
According to this a minimum price is differentiated on the RE sources. 
The minimum price is based on a percentage of the average sales price 
per kWh of electricity supplied to all end-customers. 5° 

Regarding the prohibition against state aid, the Court of Justice has 
established that statutory provisions of a member state which, first, 

48 

49 

~0 

As of 1 April 2000 the Stromeinspeisungsgesetz was replaced by the Gesetz 
zu emeuerbaren Energien. 

'Public electricity supply undertakings' cover both private undertakings and 
undertakings belonging partially or wholly to the public sector. 

For a Gennan commentary on the judgment, see Smeddinck, U & Witthohn, 
A 'Riickblick auf das Stromeinspeisungsgesetz- Das PreussenElektra-Urteil 
des EuGH, HbE 521' in Beck, Brandt & Salander (eds) Handbuch 
Energiemanagement (Heidelberg, Gennany: C. F. Muller Verlag, 2002). 
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require private electricity supply undertakings to purchase electricity 
produced in their area of supply from renewable energy sources at a 
minimum price higher than the real value of that type of electricity 
and, second, distribute the financial burden resulting from that 
obligation between those electricity supply undertakings and upstream 
private electricity network operators, do not constitute state aid within 
the meaning of Article 87 (1) of the EC treaty. The German purchase 
obligation was as such not considered state aid. 

By this judgment the European Commission's understanding of state 
aid was overruled. However, this was only a minor surprise. Six months 
earlier the Advocate-General came to the same conclusion. 51 In sections 
133 and 150-159 the Advocate-General argues that financing through 
state resources is a constitutive element of the concept of state aid. 
Further, in sections 160-179 the Advocate-General argues that neither 
potential loss in tax revenue, conversion of private resources into state 
resources nor reduced earnings of publicly-owned undertakings can 
make the scheme in question be covered by 'State resources in any 
form whatsoever'. 

As a preliminary observation the Court of Justice noted that there was 
no dispute that an obligation to purchase electricity produced from 
renewable energy sources at minimum prices confers a certain 
economic advantage on RE producers since it guarantees them, with 
no risk, higher profits than they would make in its absence. 52 However, 
the Court of Justice found (section 59) that the obligation placed on 
private electricity supply undertakings to purchase electricity produced 
from REsources at fixed minimum prices did not involve any direct 
or indirect transfer of state resources to undertakings which produce 

51 

52 

Advocate-General Francis G. Jacobs 'Opinion delivered on 26.10.2000, Case 
C-379/98, PreussenElektra v. Schleswag' at <http://www.curia.eu.int>. 

The Court of Justice notes in section 58 that the distinction in article 92(1) 
of the EC Treaty between 'aid granted by a Member State' and aid granted 
'through State resources' does not signify that all advantages granted by a 
state, whether financed through state resources or not, constitute aid. The 
distinction is intended merely to define both advantages which are granted 
directly by the state and those granted by a public or private body designated 
or established by the state. 
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that type of electricity. The Court of Justice concluded that the allocation 
of the financial burden arising from that obligation for those private 
electricity supply undertakings as between them and other private 
undertakings cannot constitute a direct or indirect transfer of state 
resources either (section 60). The Court of Justice did not find that the 
circumstances of the purchase obligation (that the obligation was 
imposed by statute and conferred an undeniable advantage on certain 
undertakings) could confer upon it the character of state aid within the 
meaning of article 87 ( 1) of the EC Treaty. 53 

In light of this judgment the question arises whether a purchase 
obligation for RE certificates also would be excluded from the 
understanding of state aid in article 87(1) of the EC Treaty. The 
European Commission argued in the court case C-379/98 that the 
German scheme constituted state aid. Further, the European 
Commission, as mentioned above, in the approval in the state aid case 
N 41611999 took the position that the purchase obligation for Danish 
RE certificates was covered by article 87(1) of the EC Treaty. In 
combination with the free granting of RE certificates, the purchase 
obligation for RE certificates results in certain RE electricity producers, 
through an obligation placed by legal statute on private parties (the 
consumers), receiving a certain economic advantage without this 
advantage involving any direct or indirect transfer of state resources 
toRE electricity producers. It is thus very doubtful whether the purchase 
obligation for RE certificates still can be considered as state aid covered 
hy article 87 of the EC Treaty. 

Interim period 

It was thanks to the existence of the present production aid that some 
RE facilities were established. Some of those producers may not be 

~' The Court of Justice did not find that this conclusion could be undermined 
by the circumstance that the financial burden arising from the obligation to 
purchase at minimum prices was likely to have negative repercussions on 
the economic results of the undertakings subject to that obligation and 
therefore entail a diminution in tax receipts for the state. For a commentary 
on the judgment, see Groossens, A & Emmerechts, S 'Case C-379/98, 
PreussenElectra AG v. Schleswag AG, Judgment of the Full Court of 13 
March 2001 ', (2001) 38 Common Market Law Review 991-1010. 
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able to survive under an RE certificate regime: for them, an interim 
period can be seen as necessary to avoid stranded costs. 54 The regime 
notified to the European Commission consisted of fixed prices for RE 
electricity combined with a production aid ofDKK 0,27 per kWh. The 
basic aid regime in the interim period for existing wind turbines consists 
of a fixed price of D KK 0,33 perk Wh. Furthermore, a cash production 
aid ofDKK0,10 per kWh is granted. 55 This DKK 0,33 plus 0,10 price 
will continue ten years after the wind turbine has been connected to 
the grid. However, this interim scheme will not expire for any such 
wind turbine before 1 January 2003. After the ten years' interim period 
RE certificates will be issued. In addition, a DKK 0,17 subsidy is 
granted to existing wind turbines until a fixed number of calculated 
maximum production hours is reached (between 12,000 and 25,000 
hours of calculated maximum production depending on the size of the 
wind turbine).56 Because of this calculated minimum production quota 
system, it is uncertain when the different existing wind turbines will 
be transferred to the RE certificate scheme. New wind turbines 
connected to the grid before 3 I December 2002 will receive a fixed 
price of DKK 0,33 for the first 22,000 hours of calculated maximum 
production plus a production aid of 0, I 0 perk Wh until the RE certificate 
scheme is carried into effect. 57 Existing small REplants using biomass 

54 Stranded costs are costs which firms must bear because of commitments 
they have made and are no longer able to honour as a result of liberalisation 
of the sector in question. This definition can be found in the 200 I guidelines, 
footnote 18. 

55 

56 

57 

An existing wind turbine is one purchased by a binding contract without 
conditions, not later than 31 December 1999. See the Danish ministerial 
order No. 187 of 16 March 2001. 

REplants owned by the traditional production undertakings can receive such 
subsidies only until the end of 2003 regardless of the number of calculated 
maximum production hours. No longer covered by the interim period, new 
rules grant the spot market price plus a cash subsidy for a limited amount of 
time to a maximum of DKK 0.36. 

Offshore wind turbines will be governed by a special scheme depending on 
their ownership. 
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are to be guaranteed a price of DKK 0,50, and other types of RE 
producers 0,40, per kWh, and will receive RE certificates from the 
first day. 58 

According to these interim provisions a relatively large part of the RE 
production capacity will not have its ordinary production aid replaced 
with RE certificates for a number of years yet. In an up front small 
market this may result in a situation where the market volume is not 
large enough to ensure a true price fixed on market conditions. Further, 
in such a small market the transaction costs may be very high when 
calculated per kWh. 

Testing RE certificate schemes 

The Renewable Energy Certificate System (RECS) was initiated in 
1999. It represents a co-operation among more than 170 organisations, 
bringing together the electricity industry, trade associations, 
environmental organisations and governmental organisations mainly 
from Europe. 59 All EU member states except Greece participate. 
Switzerland, Japan, the USA and New Zealand also participate.60 The 
idea is to open an international market for RE certificates (RECS 
certificates) in order to harmonise conditions and remove any physical 
barriers to trading in renewable energy benefits between regions and 
nations. It is hoped that the RECS will ensure better exploitation of 
renewable generation opportunities while competition between 
producers will lead to lower prices. In the beginning of 2001 a two
year test phase began which aims to test international issuing, trade 
and redemption of these RECS certificates. Each RECS certificate at 
present constitutes proof of the energy source, technology and granted 
aid per MWh produced. The RECS has already proven operational 

58 

59 

60 

Further cuts must be expected. 

For a description, see Crookali-Fallon & Crozier-Cole (supra n 7) and 
Groscurth, H-M, Beeck, H & Zisler, S 'Renewable energy in liberalized 
markets' at <http://www.recs.org/downloads/basispaper_e2.pdf>. See also 
the home page <http://www.recs.org> and <http://www.recs.org/downloads/ 
BCRelease l.PDF>. 

From New Zealand, M-co New Zealand, Wellington has joined the RECS. 
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with more than 15 million certificates issued. By November 2002, 90 
companies in 11 countries had opened trading accounts. The certificates 
are managed by one of the different systems connected to RECS. Some 
of the parties have created a banking system, giving each producer 
and trader an account. In Denmark both transmission system operators 
(TSOs) have participated in the RECS and the banking system. When 
the Danish green certificate system is enforced, the RECS will be 
available as an operational system. 

Market price settings are not meant to be tested by RECS. However, 
the certificates are de facto traded between the participants. So far, 
this has been done on a bilateral basis. Due to the low usefulness of 
RECS certificates, low prices are expected. The result of the test phase 
is expected to have a major influence on the practical implementing of 
the coming European RE schemes. 

Final remarks 

Promotion of RE electricity is an important part of EU environmental 
policy. Feed-in tariffs have in Denmark resulted in a growth in the use 
of RE sources in power production. However, this system seems to 
have been too generous. In general the advantages of RE certificates 
are considered to ensure that efficiency improvements of new RE 
technologies will show up directly as lower RE certificate prices and 
thus in a lower payment to the owner of renewable plants. Further, in 
comparison with a feed-in tariff system it is much easier to keep the 
burden of subsidising renewable technologies within the expected 
limits. 

Among the disadvantages two can be mentioned. Only the most 
economic competitive renewable technologies are promoted. Further, 
in an international market for RE certificates those countries most 
ambitious in setting high RE-quotas will have to buy certificates from 
the less ambitious ones.61 However, both problems may be solved by 
regulation that would separate different RE technologies in different 
markets or grant a different number of RE certificates, and by 
harmonising quotas. 

61 Morsthorst, PE 'A green certificate market for developing renewable energy 
technologies- pros et cons', ENER Bulletin 25.02. 
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With an increasing number of states invoking RE certificate schemes 
an internal market is possible. The future possibility of an international 
or at least pan-European common market for RE certificates demands 
some harmonisation. However, the new RE directive contains no 
provisions regarding a common market. Each RE certificate market, 
of Denmark or any other European country, should therefore be seen 
as only a national aid scheme, which is prepared or can be altered for 
integration with other national or transnational RE certificate schemes. 

So far the lack of harmonisation may be a barrier to further international 
trade and the efficiency which it is hoped comes from such trade.62 

The Danish RE certificates scheme provides a good example of the 
legal problems that will have to be dealt with at EU level (and in other 
trade regimes). A national RE certificate scheme seems in itself to be a 
factor which can create distortion of the internal electricity market in 
the EU. However, with the latest judgment in the PreussenElectra case 
it is doubtful whether an obligation to purchase RE certificates can be 
considered as state aid in the sense of the EC Treaty. Consequently, 
such distortions of the internal electricity markets in the course of 
meeting political environmental objectives cannot be prevented. 

An RE certificate market on an EU level seems an obvious solution. 
An internal market will automatically result in a larger market volume, 
which again would lower the transaction cost per kWh equivalent 
certificate. It is debatable whether a market the size of Denmark's will 
be large enough for an individual RE certificate scheme. However, no 
thorough analysis has yet been carried out on this subject.63 Danish 
electricity production in 2000 was 34,722 GWh plus a net import of 
556 GWh.64 The same applies to the New Zealand market, which is 
around the same size. 

Further, a more rational location of RE producers will take place if 
investors are not shopping around among different RE certificate 

62 It has been discussed whether an RE scheme will contribute to the reduction 
of C02 emissions without being connected to a C02 quota system; see 
Morsthorst, supra n 61. 

63 Ibid. 

64 See <http//:www.ens.dk>. 



52 Yearbook of New Zealand Jurisprudence Vol 5 
schemes. The RE directive did not result in an RE certificate scheme 
on the EU level. Whether the European Commission will use its 
evaluation mandate in article 4 of theRE directive to promote national 
or even bilateral RE schemes is still to be seen. In the meantime, more 
private regimes such as the RECS might be ahead of the politicians. 
At the same time this already-tested system provides Denmark as well 
as other EU member states with an easy solution of having RE 
certificates issued. The member states will in any case be obliged to 
issue guarantees of origin from October 2003. 



Stamping Out Global Tobacco Smuggling 

Bv NEIL BolSTER AND RICHARD BuRCHILL* 

Introduction 

Since the 1980s, the smoke from illegally smuggled tobacco products 
has been 'blowing south'. 1 As concern over tobacco usage in the 
developed world has led to greater efforts to reduce demand, tobacco 
manufacturers have looked elsewhere to market their products. This 
article is concerned with the extent to which developed states effectively 
address the problems of smuggling, involving companies based in the 
developed state, to developing states. The United Kingdom (UK) will 
be examined as a useful example of a developed state with a 
contradictory approach to tobacco smuggling. The UK exhibits great 
enthusiasm for the reduction of tobacco usage at home as well as for 
the prevention of smuggling into the domestic market. Yet at the same 
time it is only slowly coming alive to the involvement oflarge tobacco 
companies domiciled in the UK in the smuggling of tobacco products 
into the developing world. The purpose of this article is to provide 
suggestions for enhancing the legal suppression of tobacco smuggling 
in order to achieve a comprehensive global approach to reducing the 
supply of illicit tobacco. 

Part I of the article will outline the efforts taken by the UK to suppress 
tobacco usage in the domestic market. Part II will look at the impact of 
tobacco suppression measures on tobacco companies and their 
responses in relation to developing markets. Part III will examine the 
response of the UK government to a11egations regarding the 
involvement of British tobacco companies in smuggling into the 
developing world. Part IV will look at the inadequacy of existing penal 
provisions in the UK for addressing the alleged illegal behaviour of 
British tobacco companies abroad. Part V will investigate the use of 

• Dr Neil Boister, Law, University of Nottingham, UK, and Dr Richard Burchill, 
Law, University of Hull, UK. 

Panos Media Briefing No. 13 (September 1994) 'Tobacco: The smoke blows 
south', available at <www.panos.org.uk/briefing/tobacco.htm>. 
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the United Nations Transnational Organised Crime Convention in the 
suppression of extraterritorial tobacco smuggling. 

I. The suppression of tobacco use in the UK 

On 30 October 2000, the then Secretary of State for Trade and Industry 
in the United Kingdom, Stephen Byers, announced that he was 
accepting the 'unanimous recommendation of the Select Committee 
that the DTI [Department of Trade and Industry] should investigate 
the allegations of BAT's [British American Tobacco] involvement in 
smuggling. ' 2 This decision followed extensive media coverage of the 
alleged role played by British tobacco manufacturers in smuggling 
tobacco products into the UK, other European states and other parts of 
the world.3 It was precipitated by the conclusion of the House of 
Commons Select Committee on Health, which had examined the 
allegations, that there was sufficient evidence to justify a DTI 
investigation. 4 

The findings of the Select Committee are not limited to the behaviour 
of one company. They reveal that tobacco smuggling is a major and 
general problem within the tobacco business and that UK companies 
are implicated. The report observes that as the use of tobacco products 
has declined in developed societies, tobacco manufacturers have gone 
to great lengths to increase market share in developing societies where 
the use of such products is historically low. The report notes that 
participation in smuggling is alleged to be part of the corporate strategy 
of tobacco manufacturers for increasing market share around the world. 
The Select Committee concludes that the UK government needs to be 
more active in monitoring the action of tobacco manufacturers. The 
reasoning behind this conclusion is that: 

2 

3 

4 

'Byers announces investigation into British American Tobacco' (30 October 
2000) DTI Press Release P/2000/713. Section 447 of the Companies Act 
I 985 allows the Secretary of State for Trade and Industry to appoint 
investigators when there is good reason. In practice information on, or any 
final decision in relation to, a Section 447 investigation is not made public. 

For example see the extensive coverage provided by The Public i, An 
Investigative Report for the Centre of Public Integrity <www.publici.org>. 

Second Report of the Select Committee on Health HC 27 (14 June 2000) 
para 222, available at <www.publications.parliament.uk/pa/cm I 99900/ 
cmselect/cmhealth/27 /2702.htm>. 
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[i]t would be a hollow victory if, as a result of more stringent action 
taken on tobacco control in the developed world, smoking related 
deaths were merely exported to the world's poorer nations.5 

The UK government, however, does not see such monitoring of tobacco 
companies as part of its role.6 This response is unfortunate and 
surprising, given not only the UK government's commitment to 
reducing the harmful effects of tobacco nationally but also its expressed 
support for measures aimed to decrease tobacco consumption globally. 7 

In developed states where major tobacco manufacturers have corporate 
headquarters and much cigarette manufacturing goes on, smoking is 
considered a potentially harmful activity .8 This potential harm is 
considered to be great enough to justify a wide range of legal measures 
to suppress tobacco use and thus restrict its adverse impact on health.9 

In the UK the government's position on tobacco usage and its action 
plan are set out in Smoking Kills- A White Paper on Tobacco. The 
White Paper makes it clear that the UK government considers tobacco 
usage to be a major threat to the general health of society. 10 The UK 

5 

6 

7 

8 

9 

10 

Ibid, para 230. 

Department of Health, Government Response to the Health Select 
Committee's Second Report on the Tobacco Industry and the Health Risks of 
Smoking (2000) Cm 4905, 19. 

Smoking Kills -A White Paper on Tobacco Cm 4177 (1998) paras 8.17-
8.24. 

See the information provided by the governments of the UK 
<www.doh.gov.uk!smoke.htm>, US <www.hhs.gov/topics/smoking.html>, 
Canada <www.hc-sc.gc.ca/english/tobacco.htm>, the European Union 
<www.europa.eu.int/commlhealth/ph/programmes/tobacco/index_en.htm> 
and New Zealand <www.moh.govt.nz/tobacco.html>. 

See the Preface and Foreword in the White Paper (supra n 7). The Tobacco 
Law Compendium of Canada <www.tobaccolaw.org/HomeEng1ish.htm> 
lists 384 domestic laws regulating tobacco usage in Canada. 

White Paper (supra n 7) para 1.4. Para 1.5 states that '[t]he case for action 
on smoking is clear.' The UK is also involved as a member of the European 
Union with the EU' s efforts in this area. For an overview of the EU' s efforts 
see Hervey, TK 'Up in smoke? Community (anti-) tobacco law and policy' 
(200 1) 26 European Law Review 101. The EU sees its work as a step towards 
a global strategy for minimising the use of tobacco products. 
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government justifies its position on tobacco usage based on the impact 
it has on human health- smoking kills over 120,000 people in the UK 
each year11 - and on cost- the NHS spends up to £1.7 billion per year 
on health problems related to tobacco usage. 12 The UK government's 
action plan to minimise tobacco usage involves, in the government's 
own assessment, a 'comprehensive package of measures' _13 Some 
measures have a domestic and regional focus. These include ending 
tobacco advertising, promotion and sponsorship; increasing tax on 
tobacco products; taking action against smuggling; supporting the NHS, 
undertaking health promotion through the media; reviewing smoking 
policies in public areas; supporting European initiatives on health; and 
creating codes of conduct for tobacco manufacturers. Practical measures 
taken by the government include the recently passed Tobacco 
Advertising and Promotion Act 2002 that bans most forms of 
advertising which promote tobacco products. The government believes 
that this one measure will reduce tobacco consumption in the UK by 
2.5% and save almost 3000 lives a year. 14 Other measures have an 
international focus as the government is also committed to ending the 
promotion of tobacco products or events overseas while supporting 
international efforts on tobacco control. 15 

Despite these measures, smuggling remains a problem. The demand 
for tobacco products is sensitive to price, making high taxes on tobacco 
products an obvious means for decreasing consumption. 16 Smuggling 

II 

12 

13 

14 

15 

16 

White Paper (supra n 7) para 1.1. 

Ibid, para 1.24. 

Ibid, para 1.13. 

Explanatory Notes, Tobacco Advertising and Promotion Act 2002, available 
at <www .Jegislation.hmso.gov .uk/acts/expa2002.htm>. 

All these measures are discussed in detail in the White Paper (supra n 7). A 
summary list is found in para 10.5. For a discussion on the efforts of the 
WHO to control tobacco smuggling see Boister, Nand Burchill, R 'Stopping 
the smugglers: Proposals for an additional protocol to the World Health 
Organization's Framework Convention on Tobacco Control' (2002) 3 
Melbourne Journal of International Law 33. 

HM Customs and Excise and HM Treasury, Tackling Tobacco Smuggling 
(March 2000) paras 11-14, World Bank Report, Curbing the Epidemic: 
Governments and the Economics of Tobacco Control (May 1999). <www
wds. worldbank.org/>. 
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of a wide range of otherwise licit products is a common response to 
high levels of taxation and excise duties. Tobacco is considered to be 
no different. Researchers estimate that, globally, almost a third oflegal 
tobacco product exports disappear into the contraband market, which 
leads to major losses in tax revenueY More crucially, however, 
smuggling exacerbates public health problems because it floods the 
market with cheap tobacco products, thus stimulating consumption 
and increasing ill health. 18 The aim of suppressing smuggling is not to 
reduce supply for its own sake, nor to increase government revenue, 
but to help the effective implementation of price increases that reduce 
demand. 19 

The introduction of smuggled cigarettes into the UK' s domestic market 
directly undermines the UK government's health objectives. In 
response, the UK government has invested some £209 million into the 
efforts of Customs and Excise to reduce smuggling. Through measures 
targeting both the licit and illicit use of tobacco products in the UK, 
the government is committed to reducing consumption in the UK, with 
the goal of ensuring a healthier society. But what of the UK 
government's concern about the health of the citizens of other states, 
given that the legal suppression of tobacco use in developed states is a 
significant contributing factor to the globalisation of tobacco's harmful 
effects?20 

II. The impact of suppression on tobacco manufacturers 
and the development of new markets, licit and illicit 

Legal suppression measures like those described above have resulted 
in decreased sales and profits for tobacco manufacturers.21 However, 
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20 

21 

See Joossens, Land Raw, M 'How can cigarette smuggling be reduced?' 
(2000) 321 British Medical Journa/947-9 at 947. See also the World Bank 
Report (supra n 16) 63. 

Joossens and Raw (supra n I 7) 947. 

See the World Bank Report (supra n 16) 63. 

The capitalist imperative of increasing profits also plays a significant role. 

The White Paper (supra n 7) provides evidence that intensive health 
promotion strategies do result in decreased tobacco usage: see paras 6.35-
6.36. 
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the sale of tobacco products is an extremely lucrative business,22 and 
tobacco companies have attempted to counter regulation in developed 
states by increasing their advertising and promotional activity. 23 At the 
same time the globalised nature of the world economy has provided 
other avenues for escaping punitive taxation in traditional markets. In 
a push-down, pop-up response to legal suppression, 24 tobacco 
companies have developed new markets for their products, and the 
developing world has become an important target for the creation of 
these new markets. 25 In order to penetrate and maintain these new 
markets, tobacco manufacturers employ a number of tactics, including 
aggressive advertising. Smuggling also appears to play a significant 
role. Joossens and Raw argue convincingly that tobacco smuggling is 
not caused primarily by 'market forces' but is supply driven, caused 
mainly by fraud through the illegal evasion oftaxes.26 The developing 
world offers many such 'tax free' opportunities because of weak law 
enforcement infrastructures. A study commissioned by the World Bank 
concluded that factors such as corruption in the target- or transit-state 
and public acceptance of black markets - factors prominent in 
developing states - also contribute to smuggling. 27 

The nature of the smuggling process points to the important role of 
tobacco companies in smuggling. Joossens and the World Bank have 
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For example, BAT's profits for 2000 were £1.522 billion. It produced 807 
billion cigarettes, 15% of the world market (Reuters, 8 February 2001). 

See Joossens, L 'How to circumvent tobacco advertising restrictions: The 
irrelevance of the distinction between direct and indirect advertising' (March 
2001) <www.globalink.org/tobacco/docs/eu-docsl>; Bates, C 'Tobacco 
Sponsorship of Sport' (1999) 33 British Journal of Sports Medicine 299-
300. 

This development is on the increase over the past two years and looks set to 
continue; see Satcher, D 'Why we need an international agreement on tobacco 
control' (2001) 91 American Journal of Public Health 191-2. 

The White Paper (supra n 7) states at para 8.23 that UK tobacco manufacturers 
are exporting increasingly large quantities of product. 

Joossens and Raw (supra n 17) 947. 

See the World Bank Report (supra n 16) 63. See also Joossens, L Tobacco 
Smuggling, Tobacco-Control Resource Center and International Union 
Against Cancer (II April2001 ). 
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identified a number of key features of global tobacco smuggling.2K 

These include the transportation of non-duty paid (or general trade) 
tobacco products 'in transit' which allows them to be exported without 
duty being paid and then to disappear into the contraband trade; passage 
through a number of owners making it impossible to trace the final 
consignee; and the involvement of criminal networks. 

The bulk export by tobacco companies of popular international cigarette 
brands 'in transit' to undeclared final consignees is critical to the 
smuggling process.29 Manufacturers benefit directly from smuggling 
because in addition to the large-scale evasion of duty, it allows trade 
barriers to be avoided and increases market penetration due to the 
affordability of the product. 30 

The lesson that there is money to be made out of tobacco smuggling 
appears not to have been lost upon the major tobacco companies. The 
media have directly implicated major British tobacco manufacturers 
in smugglingY Many of the allegations are supported by the tobacco 
manufacturers' own internal documents, which suggests involvement 

28 

29 

30 

31 

See the World Bank Report (supra n 16) 63. Joossens (supra n 27) expands 
at some length on these factors. 

World Bank Report (supra n 16) at 64 points out that a container of I 0 million 
cigarettes purchased duty not paid at $200,000 is worth at least $1 million 
taking into account excise duties, VAT and import taxes. 

Joossens and Raw (supran 17) 947; See Joossens (supra n 27), who refers to 
a 1996 Report where World Tobacco notes (at 65) that 'smuggling has also 
helped to promote some of the world's leading brands in markets which 
have remained closed to foreign imports'. 

For further information see: 'Clarke Company Faces New Smuggling 
Claims' (2001) The Publici on the Publici website at <http:// 
www.public-i.org/dtaweb/> and related links; 'Clarke hit by tobacco 
smuggling claim', The Sunday Times (22 July 2001); 'Tobacco firms face 
claims of smuggling to Iraq' The Times (28 February 2002); 'Court backs 
tobacco giants in smuggling cases' Guardian (21 February 2002). Also 
see Guardian Online 'Special Report: Smoking' available at <http:// 
www.guardian.co.uk/smoking> and the information provided by ASH at 
<http://www .ash.org>. 
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in smuggling is endemic within the tobacco industry.32 Whatever the 
legal merits of particular cases, it would be absurd to suggest that 
tobacco companies are completely ignorant of the destination of many 
obviously suspicious bulk exports of their products. It would, for 
example, be kind to UK tobacco companies to believe that exporting 
more than 1520 million cigarettes to Andorra in 1997, which has a 
population of 63,000, was done at most recklessly as to the fact that 
they were destined to be smuggled out of Andorra.33 

The particular legal loophole being exploited by tobacco companies is 
the difficulty of proving their direct and intentional participation in 
smuggling. A spokesman for Gallaher, when interviewed on the BBC, 
explained: 

We will sell cigarettes legally to our distributors in various countries. 
If ... those distributors subsequently sell those products on to other 
people who are going to illegally bring them back into this country, 
that is something outside of our control.J4 

BAT holds a similar position, explaining: 

Where a market involves myriad and diverse secondary transactions, 
it is impossible for any manufacturer, however prudent in managing 
its primary distributors, to control all aspects of supply.35 

The Chairman of BAT stated before the Select Committee that tobacco 
manufacturers, while unable to control all aspects of their supply chain, 
nonetheless know that smuggling is occurring, and that this 'is hardly 
a surprise.' He went on to say, 'Knowledge of what is happening in a 
market is not, as far as I have understood, a criminal offence.' 36 

32 

33 

34 

35 

36 

Second Report of the Select Committee on Health HC 27 (14 June 2000) 
paras 205-222. 

See 'Tobacco companies linked to criminal organizations in cigarette 
smuggling: Cyprus and the Middle East', The Public i (II April 200 I) 
<www .public-i.org/story%5F07%5F030301.htm>; Joossens and Raw (supra 
n 17) 948. 

Quoted by Joossens and Raw (supra n 17) 949. 

BAT, Smuggling: Our View, available on their website <www.bat.com>. 

Second Report of the Select Committee on Health HC 27 (14 June 2000) 
para 217. 
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Ill. The UK government's responses to tobacco company 
involvement in smuggling into the developing world 

The Health Select Committee rejected this abdication of responsibility. 
It stated that the regulation of tobacco usage depends 'on a responsible 
approach being taken by the tobacco companies.' 37 While it would be 
difficult to set out the precise details of what this responsible approach 
entails, it does at the least include a duty upon companies to adhere to 
existing laws and to prevent or remedy any detrimental effects of their 
actions.38 

Governments and international organisations recognise the need for a 
global effort aimed at minimising the harmful effects of tobacco usage 
along with the illegal activities associated with tobacco products. The 
World Bank notes that in spite of objections from tobacco companies 
that higher taxes are an incentive for smuggling,39 taxation remains 
one of the most effective methods for reducing tobacco consumption. 
It believes that the appropriate response to smuggling is to suppress 
smuggling,40 not decrease taxation.41 Governments, the UK included, 
appear to support this view.42 Legislators in developed states also 
recognise that raising taxes and using other measures to suppress 
tobacco consumption and pursue public health at home without doing 
anything at the international level to prevent smuggling to developing 
states is untenable. Unfortunately, official rhetoric does not reveal how 
far these developed states are prepared to go in constraining tobacco 
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Ibid, para 230. 

See L Whitehouse 'Regulating corporate social power: An evaluation of 
initiatives on the global, European and domestic level' (unpublished 
manuscript on file with authors). 

See BAT Smuggling: Our View (supra n 35), which states: 'Smuggling is 
caused by high tax differentials between neighbouring areas, weak border 
controls, and import restrictions and bans ... '. 

See the World Bank Report (supra n 16) 63. 

<http://www. weforum.org/site/homepublic.nsf/contentlhomepage. :>. See 
Joossens and Raw (supra n 17) 948, on how the experience in Canada 
demonstrates that tax reduction is not the answer. 

White Paper (supra n 7) paras 2.12-2.19. 
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companies based within their jurisdictions and implicated in illegal 
activity elsewhere. The UK government, for example, has recognised 
that the harmful effect of tobacco use is a global problem, and it has 
declared its support for global action.43 It has expressed support for 
international codes of conduct for tobacco manufacturers and for the 
work of the WH0.44 It is questionable, however, whether these measures 
adequately address the fact that the UK is the source of many of the 
cigarettes smuggled to the rest of the world. The UK government's 
response to the Select Committee's recommendations is that it is not 
the role of governments to monitor the behaviour of companies.45 

IV. The inadequacy of existing penal provisions in the UK 

The focus of the extant UK legislation is the control of the import of 
tobacco products into the UK. This activity is regulated by the Tobacco 
Products Duty Act 1979 (TPDA), the Customs and Excise (General 
Reliefs) Act 1979 (CEGR) and most significantly the Customs and 
Excise Management Act 1979 (CEMA). These statutes provide for the 
imposition of duty on tobacco.46 Although UK citizens returning from 
abroad are legally entitled to import as much alcohol and tobacco as 
they want for their own use, importation of any quantity of tobacco for 
resale is an offence. A wide range of criminal, civil and administrative 
enforcement options are available to Customs and Excise such as 
prosecution, compounding, seizure, forfeiture and civil penalties. Under 
CEMA, section 50 penalises importation of non-duty paid goods, 
section 68 exportation, and section 170 fraudulent evasion of duty. 
Section 170 is heavily relied on in the prosecutions initiated by Customs 
and Excise, and a breach is potentially a serious offence: it can carry 
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White Paper (supra n 7) para 8.3. 

Ibid, paras 8.20-8.21. 

See supra n 6. 

Section 2(1) of the TPDA provides for the imposition of excise duty on 
tobacco products (including cigarettes) imported into England and Wales. It 
requires that tobacco products have markings indicating duty has been paid. 
Individuals in possession of products which do not have the appropriate 
markings are committing an offence and the products may be seized. The 
CEMA provides for the collection and management of tobacco excise duty. 
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seven years' imprisonment on indictment, or an unlimited fine. 47 

However, the Court of Appeal has noted that prison is not the only 
form of appropriate punishment,48 and it is not surprising that Customs 
and Excise relies heavily on confiscation to deter smuggling. Under 
the CEMA anything that is being taken into or out of the UK contrary 
to any legislation in force may be liable to confiscation, and the scope 
of confiscation has been broadened by the Proceeds of Crime Act 2002. 
The problem with these laws is that they do not extend liability to 
those who produce tobacco within the UK which is then smuggled 
into another state in breach of that other state's laws. 

It is facile to argue that the suppression of tobacco product smuggling 
is entirely a matter of the domestic criminal law of the developing 
states into which tobacco products produced in the UK are smuggled, 
and not the UK' s business. Problems of effective implementation 
abound in the developing world, and even if these laws are implemented 
effectively, developing states may not be able to reach sufficiently far 
up the chain of supply to get at its source. The practical issue for their 
criminal justice authorities is that key accused are likely to be in the 
UK.49 These foreign authorities may, of course, make an extradition 
request to the UK. These requests cannot be denied on the basis of the 
fiscal offence exception to extradition, because the UK has abandoned 
it. 5° However, problems remain with double criminality in respect of 
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On summary conviction the maximum penalty is a fine of the prescribed 
sum or of three times the value of the goods, whichever is the greater, or 
imprisonment for a term not exceeding 6 months, or both. 

Kefford [2002] 2 Cr App R (S) 495. 

The reluctance of states to get involved in the suppression of smuggling 
activity beyond their own borders has been demonstrated in recent US cases: 
see The European Community v RJR Nabisco and others 186 F.Supp. 2d 
231 (19 February 2002, E.D.N.Y.); Attorney General of Canada v R.J. 
Reynolds 268 F.3d 103 (12 October 2001, 2nd Circuit Court of Appeals); 
Republic of Ecuador v Philip Morris (26 February 2002, S.D.Fia) 2002 U.S. 
Dist. LEXIS 3423; The European Community v RJR Nabisco 150 F.Supp 
2d456 (16July 2001, E.D.N.Y); Attorney General of Canada v RJR Reynolds 
and others 103 F.Supp 2d 134 (29 June 2000, N.D.N.Y). 

Arising from the reluctance to become involved in applying another state's 
fiscal law, extradition has traditionally been refused in respect of tax and 
customs offences. See Bantekas, I, Nash, Sand Mackarel, M International 
Criminal Law (London: Cavendish, 2001) 147. 
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fiscal offences, due to the lack of correspondence between UK fiscal 
offences and foreign fiscal offences and the omission of these offences 
from bilateral extradition arrangements. Stanbrook and Stanbrook note: 

Outside Europe, the exclusion of purely fiscal offences from 
extradition arrangements has been a source of grievance for many 
developing countries for whom such offences have caused 
significant economic darnage.5' 

The alternative is prosecution in the UK. Unfortunately, the existing 
penal measures relating directly to smuggling do not allow for legal 
action in the UK regarding the extraterritorial behaviour of UK 
companies alleged to be involved in smuggling where this behaviour 
does not occur in, or impact in some way on, the UK. This is not true 
of all crimes. Extraterritorial jurisdiction has commonly been 
established in English law in respect of crimes that cause harm at home 
such as High Treason52 and conspiracies to commit crimes that begin 
abroad with the intention of completion at home.53 The situation is 
more difficult in respect of offences that occur abroad and have no 
harmful effects at home. They can be brought within English 
jurisdiction in a number of ways. In terms of section lA of the Criminal 
Law Act 1977, if a conspiracy to commit an offence abroad is hatched 
within England or Wales it falls under English jurisdiction 
notwithstanding that implementation of the agreement will occur extra
territorially.54 The conspiracy must be to bring about an 'act or event' 
abroad, which constitutes an offence in the country where it is to take 
place, and which would constitute an offence under English law were 
it to take place in England or Wales. Importantly, something relating 
to the conspiracy must be done within England and Wales by a party 
to the conspiracy or by an agent of the conspiracy. Section 1 A of the 
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Extradition: Law and Practice, 2nd ed. (Oxford: Oxford University Press, 
2002) 39. 

Treason Act 1351. 

This is even the case where no steps are taken to put the agreement into 
effect in England or Wales- Somchai Liangsiripraesent v United States 
[1991] AC 225. 

Section I A of the Criminal Law Act 1977 inserted by section 5 of the Criminal 
Justice (Terrorism and Conspiracy) Act 1998. 
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Criminal Law Act 1977 could be used as an effective tool against 
conspiracies to smuggle tobacco hatched in whole or in part in the 
UK. However, it appears to have been intended for use against terrorist 
groups operating from the UK 55 and its use in other contexts has been 
very limited. 56 Where no conduct of any sort occurs within England or 
Wales, the scope of extraterritorial jurisdiction is much narrower. 
Extraterritorial jurisdiction has, however, been established on the basis 
of nationality in respect of specific crimes such as sex tourism because 
of the involvement of UK nationals and residents.57 

The rationale for establishing jurisdiction over domestic conspiracies 
to commit offences abroad and nationality jurisdiction over entirely 
extraterritorial offences is relevant in the present context. These 
legislative actions recognise the responsibility of the UK for the 
prevention of harm abroad that either originates in the UK or is caused 
by UK nationals. This domestic concern about offences that do not 
harm the UK directly is equally apposite, we submit, to tobacco 
smuggling. In this regard, Section 1 A of the Criminal Law Act 1977 
should be applied to conspiracies to smuggle tobacco products abroad, 
and nationality jurisdiction over purely extraterritorial tobacco 
smuggling must be established in the UK. But how is it possible to 
oblige the UK government to take these and other associated steps 
against extraterritorial tobacco smuggling? 

V. Using the TOC Convention to combat tobacco company 
involvement in extraterritorial tobacco smuggling 

The adoption and domestic implementation of the United Nations 
Convention against Transnational Organised Crime (TOC 
Convention)58 concluded in November 2000 would, it is submitted, 
provide the ideal opportunity to address not just extraterritorial tobacco 
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Simester, A and Sullivan, B Criminal Law: Theory and Doctrine (Oxford: 
Hart, 2000) 317, fn 290. 

In MacMaster [ 1999] I Cr.App.R. 402, section IA was used in respect of a 
conspiracy to commit drug trafficking abroad. 

Section 7(2) of the Sex Offences (Conspiracies and Incitement) Act 1996. 

Annex to UN Doc. N55/383. 
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smuggling but all serious extraterritorial organised crimes committed 
by UK nationals. Although not yet a party, the UK is a signatory to the 
TOC Convention along with 143 other states and the European 
Community. 59 The main purpose of the TOC Convention is to increase 
cooperation in tackling the root causes of transnational crime. In doing 
so it provides for a major extension of criminal liability to offenders 
who belong to criminal organisations but who may not get involved 
directly in offending.60 The TOC Convention is based on legislative 
measures developed in the United States61 and ltaly62 to counter 
organised crime. In the United States this legislation has been used 
against tobacco companies allegedly involved in smuggling.63 The 
significance of the TOC Convention for the present discussion is that 
its broad provisions would oblige the UK government to take legal 
action against a tobacco company based in the UK when it knowingly 
supplies tobacco products to groups or individuals who are engaged in 
smuggling activities elsewhere. 

The major penal provision of the TOC Convention is article 5 on the 
criminalisation of participation in an organised criminal group. It reads: 
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I. Each State Party shall adopt such legislative and other measures 
as may be necessary to establish as criminal offences, when 
committed intentionally: 

(a) Either or both of the following as criminal offences distinct 
from those involving the attempt or completion of the criminal 
activity: 

New Zealand is a signatory. The TOC Convention is not yet in force. Article 
38 requires forty ratifications for entry into force; at present there are twenty
seven ratifications. 

See generally Bassiouni, MC and Vetere, E (eds), Organized Crime: A 
Compilation of UN Documents 1975-1998 (Ardsley-on-Hudson: 
Transnational, I 998 ). 

The Racketeer Influenced Corrupt Organizations Act (RICO) 18 USC 
sections 1961-1968 and the Continuing Criminal Enterprises Act (CCE), 
21 USC section 848. 

Decree No. 309 of 9 October 1990. 

Civil suits are also possible under RICO, and many of the suits brought 
against tobacco companies in the United States have been brought in terms 
of RICO: see RICO 18 USC section 1964. 
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(i) Agreeing with one or more other persons to commit a 
serious crime for a purpose relating directly or indirectly to 
the obtaining of a financial or other material benefit and, where 
required by domestic law, involving an act undertaken by one 
of the participants in furtherance of the agreement or involving 
an organized criminal group; 

(ii) Conduct by a person who, with knowledge of either the 
aim and general criminal activity of an organized criminal 
group or its intention to commit the crimes in question, takes 
an active part in: 

a. Criminal activities of the organized criminal group; 

b. Other activities of the organized criminal group in the 
knowledge that his or herparticipation will contribute to the 
achievement of the above-described criminal aim; 

(b) Organizing, directing, aiding, abetting, facilitating or coun
selling the commission of serious crime involving an organized 
criminal group. 

2. The knowledge, intent, aim, purpose or agreement referred to in 
paragraph 1 of this article may be inferred from objective factual 
circumstances. 

3. States Parties whose domestic law requires involvement of an 
organized criminal group for purposes of the offences established 
in accordance with paragraph 1 (a) (i) of this article shall ensure 
that their domestic law covers all serious crimes involving organized 
criminal groups. Such States Parties, as well as States Parties whose 
domestic law requires an act in furtherance of the agreement for 
purposes of the offences established in accordance with paragraph 
1 (a) (i) of this article, shall so inform the Secretary-General of the 
United Nations at the time of their signature or of deposit of their 
instrument of ratification, acceptance or approval of or accession 
to this Convention. 

67 

Article 5( 1 )(a) obliges parties to adopt either one or two new organised 
crime offences. Both offences must be committed 'intentionally' but 
section 5(2) allows states parties to infer this mens rea from the facts. 

Article 5(1)(a)(i) is a broadly-drawn conspiracy offence suitable for 
penalising the involvement in tobacco smuggling by tobacco 
companies. It would apply to very broad agreements, and would appear 
to include any corporate decision leading to or allowing for smuggling 
activities. Where corporate executives deny involvement, an agreement 



68 Yearbook of New Zealand Jurisprudence Vol 5 
to smuggle could be inferred from documents that make it clear that a 
state is being targeted for the export of large quantities of potentially 
contraband products.64 In terms of article 10 of the TOC Convention, 
which obliges the criminalisation of juridical persons, the agreement 
could be between the tobacco company and any individuals or groups 
directly involved in smuggling. It could also be an agreement between 
individuals who are employed by the tobacco company and individuals 
or groups involved in smuggling. The agreement must be 'to commit a 
serious crime', something defined by article 2(b) as a crime with a 
maximum prison sentence of at least four years or more. It will be a 
question of fact whether smuggling of cigarettes carries a maximum 
prison sentence of four years or more in a state. 65 In terms of the TDC 
Convention the agreement to commit the crime must be for a purpose 
'relating directly or indirectly to the obtaining of a financial or other 
material benefit'. Evidence that a tobacco company received financial 
benefit from the sale of greater quantities of tobacco products along 
with increased market penetration would suffice. There appears to be 
little doubt that tobacco companies that do intentionally conspire to 
supply smugglers would be liable in terms of any domestic offence 
that applies article 5(l)(a)(i) of the TOC Convention. It will, 
nevertheless, be difficult to prove intentional participation by a tobacco 
company in the supply of smugglers when they are in control of all 
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As a result of US litigation the major international tobacco companies have 
been required to make corporate documents public: see Ciresi, M, et al., 
'Decades of deceit: Document discovery in the Minnesota tobacco litigation', 
(1999) 25 William Mitchell Law Review 477. A wide range of documents 
can be accessed through <http://www.library.ucsf.edu/tobacco/>. 

In England and Wales, for example, an appropriate offence would be 
fraudulent evasion of duty under section 170 of the Customs and Excise 
Management Act 1979. As noted above, the maximum penalty under section 
170 is seven years. In R v Dosanjh [1999] 1 Cr. App. R. 371, the Court of 
Appeal laid down sentencing guidelines setting out that the category of 
offender deserving of the most serious punishments were those in organised 
gangs involved in importation on a commercial scale. Where the amount of 
duty evaded was in excess of £500,000 sentences in the region of four years 
were appropriate, and this would increase to the statutory maximum of seven 
years when a million pounds or more of duty was avoided. In exceptional 
cases consecutive sentences might be considered. The Magistrates' 
Association Guidelines consider 'commercial operation' an aggravating 
factor in sentencing. 
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records relating to the production and export of tobacco products, and 
when they are free to export to any destination without authorisation.66 

As an alternative to the 'conspiracy' offence, parties may choose to 
apply the 'Mafia Offence'67 in article 5(1)(a)(ii) of the TOC Convention, 
which specifically requires the involvement of an 'organised criminal 
group'. In terms of article 2(a) this means a structured group. Defined 
by article 2(c) such a group is one 'not randomly formed for the 
immediate commission of an offence' but one which 'does not need to 
have formally defined roles for its members, continuity of membership 
or a developed structure'. Such a group must consist of three or more 
persons, must exist for a period of time, and must act in concert with 
the aim of committing one or more serious crimes or offences 
established in accordance with the Convention. Various examples exist 
today of alleged involvement by tobacco companies with criminal 
organisations,68 so this element is potentially quite simple to establish.69 

Article 5(1)(a)(ii) requires 'conduct by a person'- perhaps the action 
of the person in the tobacco company responsible for supplying the 

66 

67 

68 

69 

The WHO Tobacco Framework Convention addresses this issue of export 
restriction. For more information see <http://tobacco.who.int>. 

The 'conspiracy' offence has two further possible conditions 'where required 
by the domestic law' of the state party which would make it palatable to 
those states for which the Mafia offence has been designed. These conditions 
require either the involvement of 'a) an act undertaken by one of the 
participants in furtherance of the agreement, or b) an organised criminal 
group'. They apply because in some states an agreement is not enough 
conduct for criminal liability; there must be a choate offence. Involvement 
of an organised criminal group avoids such a requirement. 

For example, the EU suit in the Eastern District of New York alleges that 
RJR and Phillip Morris had dealings with 'individuals in Spain who they 
knew or should have known were identified by Spanish legal authorities as 
being involved in narcotics trafficking.' See Schelzig, E and Warner, MB 
'Tobacco firms used suspected drug traffickers EU lawsuit claims', The 
Publici (11 April2001) <www.public-i.org/dtweb/>. 

UK enforcement authorities have stated that organised criminal gangs are 
involved in tobacco smuggling; see HM Treasury, Pre-Budget Report 2002, 
Chapter 5, para 5.85, 'investigators have also broken up 60 major organised 
crime gangs involved in smuggling huge volumes of illicit cigarettes.' Also 
HM Customs and Excise, 'Our fight against alcohol and tobacco fraud', 
available at <http://www.hmce.gov.uk/protect/ourfight/alcohol.htm>. 
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cigarettes, or perhaps the tobacco company itself in terms of article 
1 0' s provision for corporate penal liability- acting 'with the knowledge 
of either the aim and general criminal activity of an organised criminal 
group or its intention to commit the crimes in question'. The individual 
must either take 'an active part in criminal activities of the organised 
criminal group' or in 'other activities of the organised criminal group 
in the knowledge that his or her participation will contribute to the 
achievement of the above described criminal aim'. If it cannot be 
established that a tobacco manufacturer has engaged directly in 
smuggling, then it becomes an issue of whether the behaviour of the 
manufacturer contributed to the aim of the smuggler's criminal 
activities. The latter test should be relatively easy to satisfy. 

Perhaps the simplest way the TOC Convention obliges parties to extend 
criminal liability to tobacco manufacturers involved in smuggling is 
through article 5(1 )(b), which makes it an offence to engage in various 
acts of complicity in respect of 'the commission of a serious crime by 
an organised criminal group', viz.: 'organising, directing, aiding, 
abetting, facilitating, [and] counselling'. 

Jurisdiction would be crucial to the application of article 5's offences 
in the present context. Article 15(1)(a) obliges a party to exercise 
jurisdiction over article 5 offences on the basis of the territoriality 
principle, and article 15( 1 )(b) extends the obligation to its vessels and 
aircraft.7° Following established state practice this means that if only 
one element of the smuggling offence occurs on the territory of the 
state concerned it will have jurisdiction. If all the elements of the offence 
occur extraterritorially a state may in terms of article 15(2) establish 
jurisdiction on a number of different bases, some not relevant here.71 

Article 15(2)(b) provides for optional nationality-based jurisdiction, 
which would be an effective basis for UK legal action against tobacco 
companies and their personnel who are in the UK but have performed 
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On jurisdiction in international law see Brownlie, I Principles of Public 
International Law, 5th ed. (Oxford: Oxford University Press, 1998) chapter 
15. 

Article 15(2)(a), passive personality, is not relevant at all, while article 
15(2)( c), the effects principle, is only useful for taking action when the impact 
of smuggling will have an effect on the UK. 



2001 Stamping Out Global Tobacco Smuggling 71 
article 5 offences elsewhere.72 The problem with nationality jurisdiction 
is that the UK would have to find the political will, as it has done with 
the sex-tourism offences, to establish its extraterritorial jurisdiction 
on this basis over tobacco product smuggling. Article 15(3) further 
extends the possible grounds for jurisdiction as it places an obligation 
on state parties to exercise jurisdiction over an alleged offender present 
in its territory who is not to be extradited 'solely on the ground that he 
or she is one of its nationals.' This aut dedere aut judicare (extradite or 
prosecute) provision has the advantage of being an obligation and the 
alleged offender is in the custody of the state that will exercise 
jurisdiction. Nevertheless, its operation in respect of extraterritorial 
tobacco smuggling is likely to be limited because the UK does, in 
principle, extradite its nationals, and it must be triggered by an 
extradition request from a third-party state. Nationality jurisdiction is 
the better option, and practical problems like the gathering of evidence 
can be overcome by use of the legal assistance provisions of the TOC 
Convention.73 If the UK government decides not to take the nationality 
option, it will in any event be obliged in terms of article 6 of the TOC 
Convention to criminalise money laundering74 where the predicate 
offences are 'serious crimes' as defined by the Convention.75 Moreover, 
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74 
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The nationality of the alleged offender is a very useful principle for 
establishing jurisdiction over extmterritorial crime to which there is no other 
connection. See Harvard Research in International Law, 'Draft convention 
on jurisdiction with respect to crimes' (1935) 29 AJIL 435 at 519. Civil law 
states justify its use on the basis that the defendant benefits from the protection 
of nationality and owes allegiance to it. Common law states do recognise 
nationality as a basis for jurisdiction, but are tmditionally inclined to use it 
only if some essential state interest was threatened by a crime such as treason. 
However, some common law states have shown an increased willingness to 
establish nationality jurisdiction over offences endemic in developing states, 
when such states are unable for socio-economic reasons to suppress these 
offences themselves. See Bantekas et al (supra n 50) 24. In order to globalise 
the use of the principle, international society has included it in a large number 
of multilateral crime suppression conventions like the TOC Convention. 

Article 18. 

Article 6(1 ). 

Article 6(2)(b). The UK has moved in this direction with the enactment of 
the Proceeds of Crime Act 2002. The Act considers tax evasion of any sort a 
predicate offence for laundering (see generally Part 7). 
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article 6(2)(c) provides specifically that each party shall include as 
predicate offences 'offences committed both within and outside the 
jurisdiction of the State Party in question' so long as the 'the relevant 
conduct is a criminal offence under the domestic law of the State where 
it is committed and would be criminal under the domestic law of the 
State party implementing or applying this article had it been committed 
there.' Thus the UK will be obliged to criminalise the domestic 
laundering of the proceeds of extraterritorial tobacco smuggling. 
Finally, the obligation in article I 0 to establish the possibility of 
corporate criminal liability will play a key role in the prosecution of 
tobacco corporations.76 

The UK government currently appears to be unwilling rather than 
completely unable to police the behaviour of British tobacco companies 
overseas.77 Ratification of the TOC Convention would oblige the UK 
to consolidate and put into effect legislative measures against 
transnational organised tobacco smuggling. In particular, the 
implementation through domestic legislation of article 5 of the roc 
Convention would provide a means for prosecuting tobacco companies 
that get involved even if only indirectly in tobacco smuggling into 
developing states. This broad conspiracy provision would go a long 
way to counteract the tobacco companies' apparent position that while 
they may have mens rea for commission of a foreign smuggling offence 
(they do after all concede that they know their products are feeding the 
illicit trade), they do not have the actus reus because they are so detached 
from the smuggling process that they cannot be said to conspire in it. 

Conclusions on comprehensive global action 

Using the Transnational Organised Crime Convention against tobacco 
manufacturers based in the UK that are alleged to be involved in 
smuggling to the developing world presents many opportunities and 
equally many problems of proof and jurisdiction. However, its adoption 

76 

77 

Corporate criminal liability for offences requiring mens rea is notoriously 
uncertain in the UK- see Simester and Sullivan (supra n 55) at 244. 

Section 1 A of the Criminal Law Act 1977 discussed above goes some way 
toward satisfying article 5 of the TOC Convention's obligations. 
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and application will make tobacco companies rethink their position on 
smuggling. The tobacco industry is a highly competitive global market 
and individual companies are determined to maintain and increase 
market share as well as ensure the industry remains relatively 
unregulated, which in turn contributes to the lure of smuggling.78 Yet 
tobacco companies deny any direct involvement and publicly state 
that they are against all forms of smuggling as it causes severe damage 
to their business and reputation.79 This response should be seen in the 
context of their general response to poor public perception about the 
industry. They have made substantial efforts to combat negative public 
perceptions of the industry. 80 They support measures which attempt to 
limit the use of tobacco products by children, stress the beneficial 
impact the tobacco industry has on the economy, and emphasise that 
tobacco manufacturers are not evil but instead are 'good corporate 
citizen[s] which maintain high ethical standards.' 81 Tobacco companies 

7R 

79 

RO 
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Sec the statements hy Kenneth Clarke, 'Clarke admits BAT link to 
smuggling', Guardian (1 Fehruary 2000 ). 

See the statement of BAT in Smu~~lin~: Our View (supra n 15). Also tht.: 
statements from Imperial Tohacco, Imperial Tohacco Annual Report 2000, 
9. 

It has heen estahlished that the major tohacw manufactun.:rs colluded in an 
attempt to complicate the dehate on the harmful effects of tohacco usage: 
sec Franccy, Nand Chapman, S"'Opcration Berkshire": The international 
tohacco companies' conspiracy' (2000) 12 I Briti.l"h Medical Journa1171. 

Statement hy Kenneth Clarke, Deputy Chairman of BA'"I~ from Semnd Report 
of the Select Committee on Health HC 27 ( 14 June 2000) pam 216. Reviewing 
the wehsitcs of the tohacco manufacturers such as BA'"J' <www.hat.com>, 
Imperial Tohacco <www.imperial-tohacco.com>, Gallaher <www.gallahcr
group.com> one is ahlc to find extensive information concerning the 
philanthropic acti vi tics of the companies, statistics on the cwnomic hcncllts 
of their industry, the hcncfits of hcing employed hy them, their co-operation 
with governments and health authorities, and spccillc project~ they arc 
undertaking in developing countries. BAT's site is perhaps the most 
informative regarding all the good things tohacco manufacturers hring lo 
the world. The creation of the wehsitc hy BA'"r has come under criticism lor 
exposing a loophole in lJnitcd Kingdom and Ell legislation, which hans the 
advt.:rtising of tohacco on lhc Internet. BA'"I' claims it is not advL:rti~ing. 
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have also m1de efforts to deflect allegations about the effect of tobacco 
smuggling on developing states. BAT, for example, stated that 
international efforts led by the WHO to suppress the use of tobacco 
did not correspond with the priorities of health ministers from 
developing countries who, it claimed, put more emphasis on issues 
such as malnutrition, poor sanitation, infant mortality and AIDS. 82 This 
position was soundly rejected in submissions to the Commons Health 
Select Committee by a WHO representative and by the Chinese Health 
Minister.83 

As the Health Select Committee points out, the UK, like all developed 
states with an interest in tobacco product manufacturing, cannot allow 
the negative effects of tobacco use to be exported elsewhere. 
Governments in these developed states have a crucial moral and 
political responsibility for global suppression of illicit tobacco supply. 
Steps taken to provide a social defence in developed states have been 
at least partly responsible for tobacco companies seeking markets 
elsewhere. If governments in the developed world are serious about 
comprehensive measures to tackle problems of tobacco use, they must 
ensure that their efforts are not undermined by the behaviour of tobacco 
companies. Lawmakers in developed states are under a compelling 
obligation to ensure that the citizens of developing states are given the 
opportunity to compete on a level playing field with those in developed 
states when it comes to the health hazards of tobacco consumption. 
Domestic implementation of the TOC Convention in the developed 
world would provide a legal instrument that would prevent some of 
the harm caused by illegal tobacco from 'blowing south'. 

82 
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describing the website as a public service: see 'United Kingdom American 
Tobacco exploits ad ban loophole', Marketing (30 March 2000) 1. Philip 
Morris states on its website that it is proud of its tobacco products and their 
advertising campaigns but will not include any tobacco brand imagery on 
the site. Whether or not such actions make tobacco companies 'good citizens' 
or even responsible ones is questionable. If tobacco companies are going to 
make the claim that they are good citizens then there is an expectation they 
will do much more 'good' for society then merely adhering to the letter of 
the law: see Whitehouse (supra n 38). 

Second Report of the Select Committee on Health HC 27 (14 June 2000) 
para 226. 

Ibid. para 227. 



Tackling Tobacco the European Way 

Bv GERAINT HowELLs* 

Introduction 

In an ideal world there would be little need for laws regulating what 
people can and cannot do. People would behave responsibly and look 
after their own interests and take care to avoid harming others. Today 
we are seeing an increased use of laws, some of which prohibit us 
from doing things we previously treated as part of our normal life. 
Tobacco Jaws are a good example. They can threaten the high-tar 
cigarettes that some used to enjoy and prevent people from smoking 
in places where this used to be commonplace like trains, planes, bars 
and offices. 

To some this is a sign of the nanny-state infringing on individual liberty.' 
However, legislative intervention may be needed partly because, as 
our world becomes more complex and risky, we become Jess able to 
take control of all aspects of our life. The decision to smoke involves 
assessing a complex array of factors and is taken against a cultural 
background highly influenced by media and advertising. The impact 

*Professor of Law, University of Sheflield, UK. This research is hased on earlier 
research into tohacco liahility and regulation funded hy the British Academy. 

See Croshy, S 'The New Tohacco Control Directiw: An llliheral and Illegal 
Disdain for the Law' (2002) 27 Eur L Rev 177, quoting MacCormick, N 
'Some Questions of Freedom', in Sovereif{ntv, /,aw and Nation in the 
European Commonwealth (Oxford: Oxford University Press, I<J<J<J) who al 
157 states 'Part of the point of "free countries" in this sense is that people 
arc free to do foolish or undesirahle things as well as wise and admirahlc 
ones. You might overhear the dialogue 'Mind if I smoke here'/' -'It's a free 
country.' This does nol contextually imply thai the second party approves of 
the first party's smoking, hut indeed quite the reverse. Yet however grudgingly 
and with however censorious an altitude, the non-smoker acknowledges I he 
other's right to make her own choice and act on it. When (or lo lhc extent 
that) a country is "free" in this sense, the scheme of government, including 
the law's restraint on wrongdoing, is such as to leave a wide range of choice~ 
open to the citizens, without seeking excessively lo discipline them lor their 
own good.' 
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of smoking on others raises a further set of issues that may be difficult 
for most smokers to process. Moreover, the law's involvement may 
have come about because our knowledge of risks and our expectations 
of what the law (and government) can do in relation to them are ever 
increasing. Tobacco is a good case in point. We now know that tobacco, 
amongst other things, can cause cancer and increase the risk of heart 
disease. Tobacco is thus a public health problem and the law is 
increasingly seen as having a role to play in controlling tobacco's use 
and effects. 

The law is seen as having a role in protecting non-smokers from passive 
smoking, at least informing smokers of the risks of smoking, and 
often forms part of a strategy to deter smoking. This deterrence is 
sometimes restricted to children, who should not, it is argued, be 
exposed to a dangerous, addictive (or at least habit-forming) product 
before they are mature enough to assess the risks. Increasingly, however, 
regulators are targeting adults with messages to give up smoking. These 
warnings advise of the possible consequences of smoking. Regulators 
also aim to reduce the risk of harm by restricting the type of product 
sold. Whilst to some this is a symptom of the interfering state, to others 
it represents responsible government for states to act in the face of a 
serious and preventable risk to health. 

The law frequently uses a number of levers to control behaviour. The 
choice between them will depend both on the objectives to be achieved 
and the most efficient means of achieving them. Even the most pro
tobacco advocates would concede the need for some legal intervention; 
for instance, related to restricting under-age sales and informing 
consumers of the tar content and nicotine yield of the product, albeit 
that there has been some reluctance at times to disclose all of the 
additives used. There is also a fair degree of consensus over providing 
warnings that the product might harm health, although there is dispute 
about the form and content of such warnings. Where disagreement 
tends to arise is over controls on the content of the product and its 
advertising and promotion. There is an even more contentious set of 
issues surrounding environmental tobacco smoke, i.e. passive smoking, 
which will not be touched upon in this essay.2 

2 It has not been the subject of any binding EC laws, but see Resolution of the 
Council and the Ministers for Health of the Member States of 18 July 1989 
on banning smoking in places open to the public: OJ 1989 C 189/1. 
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Manufacturers are suspicious of regulations that specify maximum 
nicotine, tar and carbon monoxide levels or that seek to control the 
additives they can add to their products. Obviously such controls limit 
their ability to manipulate these elements to produce a product that is 
more appealing. There is also some scepticism as to whether this 
approach can work: it may even be dangerous, if it gives some smokers 
an excuse for continuing to smoke allegedly safer brands. This 
reasoning lies behind the recent move in Europe to ban descriptors 
like 'light' or 'mild'. In part, the reason the US Supreme Court did not 
find the Food and Drug Administration (FDA) had authority over 
tobacco was that the FDA would have had no rational choice but to 
ban it.3 Thus one approach might be to keep the regulators' hands clean 
and thus avoid the appearance of condoning some allegedly safer (but 
still dangerous) tobacco products. We shall see that this has not been 
the route taken by Europe. 

Another battleground is the question of advertising. Tobacco control 
lobbyists point to the mortality rate from tobacco4 and argue that 
advertising and other promotional activities are needed by the tobacco 
industry to replace those consumers that its product has killed off.5 
The industry counters that the advertising simply seeks to promote 
inter-brand competition. Their opponents argue that the amounts spent 
could not be justified solely on that basis given the relatively strong 
brand loyalty associated with tobacco products. In the US there has 
been relatively little control on advertising due to first amendment 
commercial free speech doctrine. What regulation there is has tended 
to be limited to matters like restricting advertising in the proximity of 
schools. Again, as we shall see, Europe has taken a different approach. 

Regulation is easier in Europe than in the US, which is one reason 
why regulation is more favoured in Europe. The powerful lobbying 

4 

Food and Drug Administration, et al v Brown Williamson Tobacco, 529 
U.S. 120; 120 S. Ct. 1291. 

The WHO estimate that 500 million people alive today will be killed by 
tobacco. In 1998 approximately 4 million deaths were caused by tobacco 
and this is set to increase to 8.4 million by 2020. See WHO, World Health 
Report 1999. 

See Slade, J 'Marketing Policies' in Rabin R and Sugarman S (eds) 
Regulating Tobacco (Oxford: Oxford University Press, 2001 ). 
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power of the tobacco industry in the US combined with labyrinthine 
Congressional procedures and constitutional limits made it very difficult 
for political progress on tobacco control measures. This resulted in 
tobacco being dealt with through litigation. Much publicity has been 
given to the multi-state master settlement agreement to recover health 
care costs6 and litigation such as the Engle case, where $144 billion 
was awarded in damages.7 Those who favour such approaches tend to 
argue that the most efficient way to limit the number of deaths from 
tobacco products is not to regulate advertising and product content but 
rather to make producers pay for the harm they cause. This gives 
producers incentives to make safer products and also forces the price 
up to a level where only those who value the product's benefits are 
willing to pay the price of its risks.x 

Product liability litigation over tobacco has not been very successful 
in Europe. 9 There are many structural reasons for this. For instance, 
there are no, or less developed, class actions. There is a less 
entrepreneurial plaintiff bar due to European lawyers not having the 
same incentives as exist under the US contingent fee system. They are 
unable to feed off generous damages, particularly punitive damages; 
nor, in most jurisdictions, can they put their case before a jury. Indeed, 
even under the US system there were decades of unsuccessful tobacco 
liability cases before the first successes. 111 There are still some signs of 
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8 
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There is a useful analysis by the Tobacco Control Resource Center at <http:/ 
/www.tobacco.neu.edu/msalmsa_analysis.pdf>. 

Engle v RJ Reynolds Tobacco Co (No 94-08273): jury verdict of 14 July 
2000: see discussion at <http://tobacco.neu.edu/pr/cnglcvictory2(XJO.htm>. 

Hanson, J and Kysar, D 'Taking hehaviouralism seriously: The problem of 
market manipulation' (1999) New York UL Rev 630. 

Howells, G 'Tobacco litigation in the U.S.- its impact in the United Kingdom' 
(1998) 22 Southern Illinois University Law Joumal693. 

See Rabin, R 'Institutional and historical perspectives on tobacco tort liability' 
and Schwartz, G 'Tobacco liability in the courts' in Rabin Rand Sugarman 
S (eds) Smoking Policy: Law, Politics & Culture, (Oxford: Oxford University 
Press, 1993) and Daynard, R and Kelder, G 'The role of litigation in the 
effective control of the safe and use of tobacco' (I 997) X Stanford Law and 
Policy Review 63. 
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activity on the product liability front in Europe, 11 but it seems that 
public law regulation rather than private law liability will be the 
Europeans' preferred tool for dealing with public health problems 
surrounding tobacco. 

The European regulatory approach is open to the challenge that the 
norms adopted are ineffective. This lack of effectiveness may be simply 
due to the inherent lack of utility in the rule introduced. For instance, 
it might be argued that controls of product content to reduce tar and 
nicotine are meaningless if smokers simply adapt their behaviour by 
smoking more or differently, by, for example, covering up the holes 
on filters. The regulatory approach might also be criticised because it 
provides tobacco companies with an incentive to avoid its impact so 
far as possible in order to stay ahead of their competitors. 12 For the 
most part these objections tend to go more to the debate about the 
nature and style of regulation. They are not reasons to condemn the 
regulatory approach altogether. The European regulation of tobacco 
will be presented as a fair attempt to control a complex social 
phenomenon. It can nevertheless be better refined and indeed much 
could be gained from greater openness about the objectives of tobacco 
control. Regulation remains a more certain way of dealing with the 
problem than relying on the liability lottery approach. However, if the 
regulatory approach does not succeed because of litigation challenging 
democratically adopted laws, the European anti-tobacco lobby may 
be forced to find justice in the courts. This is not a happy scenario for 
anyone except industry lawyers and the few successful claimant 
lawyers. 

Public policy cannot be assured through liability laws. Indeed, it is by 
no means certain that the US product liability system will deliver 
consistent solutions. It is unlikely that the political will would ever 

II 

12 

For instance, there is a Scottish case of McTeer soon to be litigated and 
litigation is pending in Ireland. Some health insurers in some countries are 
contemplating actions. There have so far been no successful actions in Europe. 
The closest has been a decision of the Court of Appeals of Orleon in favour 
of Richard Gourlain on 2 April 2001, but that victory was overturned on 
appeal. The Finnish Supreme Court has rejected a claim brought on behalf 
of a smoker. 

Hanson and Kysar, supra n 8. 
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exist in the US to introduce a special no-fault liability regime for 
tobacco, and in the meantime it is something of a lottery as to whether 
plaintiffs are successfulY Success in tort cases is even less likely in 
Europe, where the support structures for tobacco litigation do not exist. 
If regulation is the best route for Europe, the next question to address 
is the respective roles of the nation-state and the EC. It will be argued 
that the nation-state should provide a bedrock for public health policy, 
and that any EC laws should build on best practice and ensure a wider 
coverage of accepted norms but not inhibit national activity. In time 
the bottom-up approach can also filter through to international 
initiatives such as the Tobacco Framework Convention being drafted 
by the WHO. In this way minimum regulatory standards can be 
established not only in the EU and US but also in developing countries 
which currently have neither the protection of regulation nor liability 
laws against tobacco companies eager to expand into new and emerging 
markets. 

The purpose of this article is to introduce the European debate on 
tobacco control to the New Zealand audience and in so doing also 
shed some light on the problems of distributing power among the 
member states. The European approach of emphasising regulation 
rather than litigation should interest New Zealand. The virtual abolition 
of civil actions for personal injury by Accident Compensation 
legislation makes New Zealand even more receptive to regulation, even 
though the effects of smoking are 'gradual processes' outside that 
legislation and thus apparently not excluded from litigation. The legal 
controls are presently to be found in the Smoke-free Environments 
Act 1990 (as amended). This Act contains rules on preventing harm 
from secondhand smoke which are very well developed. There are 
also fairly strong controls on advertising. 14 However, whilst there are 
powers to place limits on harmful constituents of tobacco products 
(like tar, nicotine and carbon monoxide) the necessary regulations to 
make these effective do not yet seem to have been put in place.'~ 

13 

14 

15 

Sugarman, S 'Mixed results from recent United States tohacco litigation' 
[2002] Tort Law Review 94. 

Sections 22-29. 

Section 3 l. 
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Finally, before starting to look at the EU law on tobacco regulation it 
should be noted that such regulation exists alongside national 
regulation. As might be expected, the extent of national controls on 
tobacco varies widely among member states. This explains the legal 
basis for EU intervention, which rests on the need to approximate the 
rules and promote the internal market in tobacco products. Indeed, 
one of the questions this essay will consider is the relationship between 
EU and national law, for in some instances EU laws, once in place, 
can remove the freedom of member states to retain or introduce national 
rules. 

The early development of tobacco regulation in Europe16 

The political impetus to deal with tobacco as a European issue came 
from the three Europe ARainst Cancer programmes. 17 Tobacco policy 
is now included under the public health action plan. 1x An assessment 
of the Community's approach to tobacco was produced in 1999. 1

'
1 Its 

latest thinking is found in the explanatory memorandum that 
accompanies the Proposal for a Council Recommendation on the 
prevention <~fsmokinR and on initiatives to improve tobacco control?' 
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For a useful survey see Hervey, TK 'Up in smoke? Community (anti-) 
tohacco law and policy' 12001 I Eur.L.R. 101. 

1986 Resolution: OJ 1986 C 18411 9; Decision 1990/238/EEC ( I!J!JO-!J4) 
OJ I 990 Ll37131; Decision 646/96/EC 119961 OJ L 95/9 119!J61 OJ Ll50/ 
43. This was extended for a further two years until the end of 2002 awaiting 
the EU Framework Programme on Puhlic Health. See speech hy ElJ 
Commissioner D Byrne 'The European dimension of tohacco control 
legislation' Speech to Ollice of Tohacco Control Conference, Duhlin, I 
Novemher 200 I. 

See Communication on the Health Strategv of' the European Community, 
COM (2000) 285 and now Decision No I 786/2002/EC of the European 
Parliament and of the Council of23 Septemher 2002 adopting a programme 
of Community action in the field of puhlic health (2003-2008) OJ 2002 L 
271/1. 

Report from the Commission, Progress achieved in relation to public health 
protection from the hazardous effects of tobacco consumption, COM ( 1999) 
407. 

COM (2002) 303. 
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From the first programme the Community's anti-tobacco activities were 
seen as having three strands: cancer prevention; information and public 
awareness; and training. Law is only one element of this approach. So 
far as the law seeks through labelling and warnings to inform the public 
of risks, it fits into the information and public awareness approach. 
However, the EC has gone further than merely seeking to inform the 
public and has also tried to control the content of tobacco products in 
an attempt to make them safer. 

Directive 89/622/EEC21 on the labelling of tobacco products required 
that the tar and nicotine yield should be displayed on the side of cigarette 
packets. Also all unit packets of tobacco should carry the warning 
'Tobacco Seriously Damages Health', with cigarettes carrying another 
warning on the other large surface. This warning was to be selected 
from a list drawn up by the member states from those found in the 
annex to the directive. The directive included rules on the form and 
size of the labelling and the requirement that it be in the official language 
of the country where it was marketed. This directive was amended by 
Directive 92/41/EEC22 so that the additional warning requirements that 
had previously applied only to cigarettes were extended to other tobacco 
products. Oral tobacco products were prohibited.23 The other major 
early piece ofEC tobacco legislation was Directive 90/239/EEC.24 This 
set the maximum tar yield for cigarettes at 15 mg per cigarette from 31 
December 1992, reducing to 12 mg by 30 September 1997.25 

Both Directive 89/622/EEC and Directive 90/239/EEC contained a 
so-called free movement clause under which products that complied 
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Council Directive 89/622/EEC of 13 November 1989 on the approximation 
of the laws, regulations and administrative provisions of the Member States 
concerning the labelling of tobacco products: OJ 1989 L 359/1. 

OJ 1992 Ll58/30. 

A permanent derogation from this provision was allowed for Sweden in 
their Accession Treaty, article 151: OJ 1994 C 241/341. 

Council Directive 90/239/EEC of 17 May 1990 on the approximation of the 
laws, regulations and administrative provisions of the Member States 
concerning the maximum tar yield of cigarettes: OJ 1990 L 137/36. 

Greece was allowed an extended period to gradually reduce to this second 
level by December 31 2006. 
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with the directive's rules on labelling and tar yields could not be denied 
access to national markets because they failed to comply with national 
rules on those matters. Within the scope of the directives, member 
states could not impose stricter requirements, although they were free 
to impose higher standards on domestic producers.26 

This free movement provision has come to be seen as crucial evidence 
of the directive's intent to deal with an internal market problem. Internal 
market justifications are mentioned in the preamble to the directives, 
as the legal basis of the directives must be justified by internal market 
concernsY Harmonising measures relating to public health matters 
remain excluded by the Treaty that established the EC.28 However, 
both directives also mentioned public health concerns and specifically 
refer to the Europe against Cancer programmes. Directive 89/622/ 
EEC notes that health warnings are vital in public health protection 
and indications of tar and nicotine yields are essential for health 
information and education.29 Directive 90/239/EEC notes the link 
between smoking tobacco with high tar content and lung cancer and 
also comments that it is more desirable for smokers to stop smoking 
rather than switch to low-tar cigarettes.30 This is important, because 
directives that can be independently justified by internal market 
justifications can also seek to promote public health in the process. 
Indeed the present Treaty provides that such measures should take as 
their base a high level of protection.31 Nevertheless, in the first place 
these measures have to be justified in their own right as internal market 
measures. Much of the discussion of this topic has centred around a 
decision of the European Court of Justice (ECJ) annulling a directive 
banning advertising and sponsorship of tobacco products. This case is 
discussed in detail in the next section. 

26 

27 
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R. v Secretarv o(Statefor Health Ex p. Gallaher Ltd, Case I I /92 I ()<)1 I~( 'R 
1-1545. 

Sec article IOO(a) (now article 95). 

Article 142(4)(c). 

Recitals 6 and 7. 

Recitals 4 and X. 

Article 950 ). 
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Since 1989 the EC had been trying to adopt a directive on tobacco 
advertising. The scope of this ban increased during the process of its 
elaboration until a fairly broad ban was introduced by Directive 98/ 
43/ECY Prior to this the only Community regulation of tobacco 
advertising was Directive 89/552/EEC33 (the 'television without 
frontiers' directive) which had banned the advertising of tobacco 
products. This was later extended to cover teleshopping as well as 
advertising.34 The preamble to the television directive simply says that 
it is necessary to prohibit such advertising,35 but gives no explanation 
as to why this should be necessary. Certainly one can imagine public 
health motivations were to the fore. 

The Community has other connections with tobacco. It is a supporter 
of tobacco production under the Common Agricultural Policy36 and 
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Directive 98/43/EC of the European Parliament and of the Council of 6 July 
1998 on the approximation of the laws, regulations and administrative 
provisions of the Member States relating to the advertising and sponsorship 
of tobacco products: OJ 1998 L213/9. 

Council Directive 89/552/EEC of 3 October 1989 on the coordination of 
certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities: 
OJ 1989 L 298/23. 

Directive 97/36/EC of the European Parliament and of the Council of 30 
June 1997 amending Council Directive 89/552/EEC on the coordination of 
certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities: 
OJ I 997 L 202/60. 

Recital28. 

See Regulation I 636/98/EC: OJ I 998 L 2 I 0/23. Support continues but 
attempts are being made to make it more consistent with the general anti
tobacco strategy of the EC. Since Regulation 2075/92/EEC: OJ I 992 L 2 I5/ 
70 I% of the premium has gone into a Community Tobacco Research Fund 
to develop higher-quality tobacco that is generally less harmful. The fund 
can also be used for other matters such as information campaigns on the 
dangers of smoking, other uses oftobacco and conversion oftobacco growers 
to other crops. The amount going to the fund has since been doubled. See 
Hervey (supra n I6) 109-I IO. 
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has an interest in the tax regimes surrounding tobacco.37 It is also 
developing a policy on environmental tobacco smoke. However, most 
legal interest currently concerns two issues. The first is attempts of the 
Community to regulate tobacco advertising in the wake of the ECJ 
annulment of the earlier advertising directive. The second is the future 
of the tobacco products directive, which brings together and strengthens 
the rules on labelling, warnings and product content in the earlier 
directives. The latter has recently been the subject of a largely 
unsuccessful challenge in the ECJ. First the landmark case annulling 
the tobacco advertising directive will be reviewed. This case may have 
far wider significance beyond the tobacco field, but certainly will impact 
seriously in this area of policy. 

The annulled tobacco advertising directive38 

This directive banned, with very limited exemptions, all forms of 
advertising and sponsorship in the Community. Exemptions applied 
to diversification products (where the tobacco brand name was used 
for another product, such as Camel boots); communications within 
the trade; advertising at tobacco outlets; and advertising in publications 
from third countries not principally intended for the Community market. 
Deferred implementation was permitted in certain circumstances, 
notably in relation to international sporting events such as Formula 
One racing. Member states were free to have stricter requirements. 

The strictness of the ban had steadily increased during the legislative 
passage of the directive. The directive first proposed in 1989 had merely 
addressed tobacco advertising in the press and by means of bills and 

37 

38 

Directive 92179/EEC approximates taxes on cigarettes: OJ 1992 L 31611, 
amended by Directive 99/81/EC: OJ L 211/47. Directive 92/80/EC deals 
with taxes on other manufactured tobacco products: OJ 1992 L 31611 0 and 
Directive 95/59/EEC deals with taxes other than turnover taxes that affect 
consumption of manufactured tobacco: OJ 1995 L 291/40. However, these 
directives leave a lot of discretion, leading to large disparities in price which 
encourage smuggling: see Hervey (supra n 16) 109. 

Directive 98/43/EC of the European Parliament and of the Council of 6 July 
1998 on the approximation of the laws, regulations and administrative 
provisions of the Member States relating to the advertising and sponsorship 
of tobacco products: OJ 1998 L 213/9. 
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posters.39 Such advertising would have had to carry health warnings 
and be restricted to information about the product and presentation of 
its packaging. All advertising in publications mainly aimed at under-
18-year-olds would also have been banned. On the other hand, member 
states could not cite tobacco advertising as a reason for prohibiting 
and restricting the sale of publications and the display of bills. This 
provision reveals the internal market dimension of the measure. 
Member states would accept some restrictions in return for free 
circulation of products. Crucially such equilibrium was missing in the 
final directive. Although the Commission had earlier considered a 
complete ban premature, it did include such a provision in its second 
proposed directive of 1991.40 

Recitals to directives explain their intentions. The first proposal had 
suggested that national rules were likely to constitute barriers to trade 
and to distort competition. The internal market dimension was to the 
fore. However, the first proposal also said that due account should be 
taken of public health protection, in particular in relation to young 
people, and referred to the Europe against Cancer programme. The 
second, expanded, proposal recited for the first time the 
interdependence between the different forms of advertising and the 
fact that tobacco consumption is an important death factor. When the 
Council adopted a common position it added a recital referring to other 
internal market directives affecting advertising of tobacco products, 
and omitted three recitals linked to the public health dimension of the 
proposal (those mentioning the European action programme against 
cancer and stating that tobacco consumption was a very important death 
factor in member states). This apparent attempt to 'camouflage' public 
health aims was not crucial in the final instance as the Court held public 
health could be a legitimate determinant of rules created to facilitate 
the internal market. Nevertheless, those opposing the directive seized 
upon changes to the original proposal as evidence that public health 
was the true motivation of the directive's drafters. 

From the anti-tobacco perspective, however, the apparent emphasis 
on the internal market dimension rather than on public health was 

39 OJ I 989 C I 24/5. 

40 OJ 1991 C 167/3, slightly amended version OJ 1992 C 129/5. 
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significant. Whilst the EC Treaty had a provision on public health, 
article 129(4)41 (which permitted 'incentive measures designed to 
protect and improve human health'), it expressly excluded 'any 
harmonisation of the laws and regulations of the Member States.' 
Instead reliance was placed on article lOO(a), which allowed 
'approximation of the provisions laid down by law, regulation or 
administrative action in the Member States which have as their object 
the establishment and functioning of the internal market.'42 Council 
added at the Common Position stage reference to articles 57(2) and 
66, which were concerned with the freedom to provide services. When 
undertaking these harmonisation measures health concerns can be taken 
into account. This is expressly stated in article lOO(a), which provides 
that any Commission proposal will take as a base a high level of 
protection. Article 129( 1) says 'the Community shall contribute towards 
ensuring a high level of human health protection by encouraging co
operation between the Member States and, if necessary, lending support 
to their action.' This article also says that 'health requirements shall 
form a constituent part of the Community's other policies.' 

The European Court judgment 

The issue of federal competency to regulate tobacco advertising was 
the subject of an important decision of the European Court of Justice, 
Germany v European Parliament and Councif43 in which the Court 

41 

42 

43 

Article 129 is now numbered article 152 in the latest consolidated version 
of the Treaty establishing the European Community. 

See article 235 which provides a fallback provision allowing appropriate 
measures to be taken where the Treaty does not contain the necessary powers 
to take the action necessary to attain one of the Community's objectives. 
This power can only be used where no valid power exists. 

C-376/98, (2000) AllER (EC) 769. For a fuller discussion of this decision 
by the present author see 'Federalism in USA and EC - The scope for 
hannonised legislative activity compared' (2002) European Review of Private 
Law 10(5) 601. At the same time the Court decided the case of R vSecretary 
of State for Health, ex parte Imperial Tobacco and others, C-74/99, in which 
the English High Court had referred the question of the same directive's 
validity. The reference was made by Turner J who also granted an injunction 
to the tobacco companies preventing the UK implementing regulations being 
adopted prior to the European Court's decision. This injunction was 
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found the internal market basis for adopting the tobacco advertising 
directive inadequateo44 

The European legislator can only act within enumerated powerso45 In 
this context it is important to note that article 3 of the EC Treaty defines 
the activities of the Community as including: 

(c) an internal market characterised by the abolition, as between 
Member States, of obstacles to the free movement of goods, persons 
and services and capital; 00 0 

(g) a system ensuring that competition in the internal market is not 
distorted; 

(h) the approximation of the laws of the Member Stales to the extent 
required for the functioning of the common market ... 

The internal market is said to 'comprise an area without internal 
frontiers in which the free movement of goods, persons, services and 
capital is ensured' 0

46 

The internal market provision of article 95 (formerly article I OO(a)) 
and the similar provision in relation to services have been accepted as 
providing three grounds for Community law 0 These are to promote 
free movement of goods, services, persons and capital by eliminating 
barriers to trade; to prevent distortions in competition; and to prevent 

44 

45 

46 

overturned by the Court of Appeal, which said the stricter lest in European 
law for granting injunctions should apply: [2000) I AllER 572. The House 
of Lords did not make an order as by the lime it passed judgment the directive 
had been annulled but thought it arguable the European law on injunctions 
should be applied: [200I] I AllER 850. 

Directive 98/43/EC of the European Parliament and of the Council of6 July 
I998 on the approximation of the laws, regulations and administrative 
provisions of the Member States relating to the advertising and sponsorship 
of tobacco products: OJ 1998 L 213/9. 

Article 5 (formerly 3b), first indent: 'The Community shall act within the 
limits of the powers conferred upon it by this Treaty and of the objectives 
assigned to it therein.' 

Article 14 (2) (formerly article 7a). 
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possible future obstacles to trade resulting from national legislators' 
disparate responses as they start to address an issue.47 

The Court rejected the argument that article 1 OO(a) vested the 
Community legislature with a general power to regulate the internal 
market. This 'would not only be contrary to the express wording of 
the provisions cited above but would also be incompatible with the 
principle embodied in Article 3b of the EC Treaty (now article 5 EC) 
that the powers of the Community are limited to those specifically 
conferred on it.' 48 

It is also settled law that article 1 OO(a) cannot be invoked where the 
effect on the internal market is incidental and the true motivation is 
some other policy objective. That principle was developed in cases 
where the question arose as to which of two legal bases in the directive 
was most appropriate.49 In this case there is no alternative to article 
1 OO(a) because article 1 29( 4) expressly prohibits public health-inspired 
harmonising measures. Advocate-General Fennelly drew a comparison 
with the decision in the Titanium Dioxide case. 50 This had laid down 
prohibitions or controls on the disposal of waste and the Commission 
had successfully argued that the article 100(a) procedure should have 
been adopted rather than the environmental provision, article 1 30( s ). 51 

47 

48 

49 

50 

51 

ECJ 13 July 1995, Spain v Council, C-350/92, 119951 ECR 1-1985. 

(2000) AllER EC 769, 846 para 83. 

ECJ 4 October 1991, Parliament v Council, C-70/88, 119911 ECR 1-4529 
(radioactive material in food following nuclear accident); ECJ 17 March 
1993, EC Commission v EU Council, C-155/91, (waste to be disposed of as 
close as possible to home: Waste I); ECJ 28 June 1994 European Parliament 
v EU Council, C-187/93 (movements of waste limited on environmental 
grounds: Waste II); ECJ 12 November 1996, United Kingdom v Council, C-
84/94 11996] ECR 1-5755. 

ECJ II June 1991, EC Commission v EU Council, C-300/89, 119911 ECR 1-
2405. (2000) All ER EC 769, 798-9, para 69. 

The Council had favoured article 130(s) as it felt the 'centre of gravity' was 
of an environmental nature. Where two hases are possible hoth should 
normally be used, but the Court held that where the procedures were 
incompatible, as in that case, article IOO(a) should he relied upon as this 
guaranteed the Pari iament involvement in a cooperation procedure. 
Incidentally it also involved qualified majority voting rather than the 
unanimity requirement necessary for environmental measures. 
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Where article lOO(a) has to be relied upon, the measure must be 
justifiable on internal market grounds alone. 

The justifications for a directive are usually found in the recitals of its 
preamble. Although there is not an absolute requirement that the precise 
legal basis be identified it should be clear what it is.52 It is settled law, 
as reiterated by Advocate-General Fennelly in the instant case, that 

the choice of the legal basis for a measure must be based on objective 
factors which are amenable to review. Those factors include in 
particular the aim and content of the measure. 53 

The Court has shown itself willing in the past to test whether the 
measure 'in fact pursues the objectives stated by the Community 
legislature' .54 Thus not only must the objective be justified but also 
the means adopted. In Spain v Counci/55 a directive extending patents 
on pharmaceuticals was upheld, as was a bank guarantee scheme setting 
down maximum levels of protection in Germany v Parliament and 
Council. 56 However, this was only after thorough analysis of whether 
the measures fulfilled a need for the internal market. 

The Court made it clear that it will undertake a meaningful review for 
otherwise judicial review of compliance would be rendered nugatory. 
Thus article 1 00( a) cannot be relied upon just because of 'a mere fmding 
of disparities between national rules and of the abstract risk of obstacles 
to the exercise of fundamental freedoms or of distortions of competition 

52 

53 

54 

55 

56 

ECJ 26 March 1987, Commission v Council, 45/86 [I987] ECR I493. 

(2000) AllER EC 769,795 para 61. See also ECJ I3 May 1997, Germany v 
European Parliament, C-233194, [1997] ECR I-2405 (Deposit Guarantees) 
and ECJ 4 April 2000, EC Commission v EU Council, C-269/97 (Bovine 
labelling). 

(2000) AllER EC 769, 806 para 95. See ECJ 13 July I 995, Spain v Council 
and ECJ 13 May I 997, Deposit Guarantees. Such concrete assessments were 
also made when deciding which of two legal bases should prevail: see ECJ 
I I June I991, Titaniun Dioxide and ECJ I7 March I993 and ECJ 28 June 
I 994 Waste I and II. 

ECJ I3 July I995, Spain v Council, C-350/92, [I995] ECR I-I985. 

ECJ I3 May I997, Germany v European Parliament, (Deposit Guarantees) 
C-233/94, [I997] ECR I- 2405. 
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liable to result therefrom'. The distortion of competition must be 
'appreciable' _57 As for the barriers to trade, the Advocate-General 
suggests that 'harmonising action should relate to national rules which 
have more than trivial effects on trade.' 58 

The Court will check that there was an internal market problem to 
address and that the measure's content actually addresses that internal 
market concern. It is not possible to identify such a problem and use 
that as the means to enact a law with a far broader policy agenda. 
How, then, is this to be distinguished from the proportionality principle? 
The Court's thinking on this was set out in the BSE case and approved 
by Advocate-General Fennelly in the instant case: 

IT I he principle of proportionality ... requires that measures adopted 
hy Community institutions do not exceed the limits of what is 
appropriate and necessary in order to allain the objectives 
legitimately pursued hy the legislation in question; when there is a 
choice between several appropriate measures recourse must he had 
to the least onerous, and the disadvantages caused must not he 
disproportionate to the aims pursued. w 

There is clearly a great deal of overlap between the first limb of the 
proportionality test and the issue of competence assessed against the 
content of the measure. If the content does not address the internal 
market issue it will fail both tests, but where it does address the internal 
market problem it can still be struck down for going too far. However, 
the boundaries will be hard to define given that broader policy can be 
reflected in the choice of how the internal market issue is addressed. 

The ECJ's review is quite thorough, but it is significant that in the 
cases prior to this directive the Court has frequently upheld the EC 
measures. It is clear from the opinion of Advocate-General b"ennclly 
that he thought the Court would usually be slow to interfere."' He states 

57 

5X 

(2000) AllER EC 769, X4X para 106. 

(2000) All ER EC 769, X 12 para 104. 

(2()()0) AllER EC 769, X4X para 147: ECJ n November !<NO lJ K v Minister 
for ARriculture, Fisheries and Food, ex p Fedesa, C-:n 1/XX, II 9901 ECR I-
40n. 

(2000) AllER EC 769, XO<i para <iX. 
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that the Court 'must normally accept the assessment of the legislator 
that the effectiveness of a measure as regards the establishment or 
functioning of the internal market will justify the constraints created 
by it.' 61 He does not consider it the court's role to substitute its own 
judgment or question policy initiatives.62 He concludes: 

Where institutions enjoy a wide measure of discretion, particularly 
as to the nature and extent of the measures which they adopt the 
Community judicature must, when reviewing such measures restrict 
itself to examining whether the exercise of such discretion is vitiated 
by a manifest error or a misuse of powers or whether the institutions 
did not clearly exceed the bounds of their discretion. 63 

However the Advocate-General thought the Court could more easily 
intervene where the effects of the measure were extreme, as in the 
case of a prohibition. This is not to say that prohibitions could not be 
justified, but simply that the Court was well placed to judge their effects. 
In the case of the tobacco advertising directive, the Advocate-General 
could not see how a measure could be said to promote an internal 
market in tobacco advertising services by abolishing that market! The 
Court certainly agreed with this conclusion, but one might detect signs 
that it would be willing to take on a broader review of directives to 
ensure that they really are needed to eliminate barriers to trade or to 
remove genuine appreciable distortions in competition. The Court was 
keen to stress that it did not want judicial review of compliance to be 
rendered nugatory.64 However, the Court may have been playing a 
clever political game, seeking to signal to those national courts that 
were becoming nervous that it would not properly supervise the limits 

61 
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63 

64 

See Opinion of Advocate-General Leger in ECJ 13 May 1997, C-233/94, 
Deposit Guarantees, [1997] ECR I-2405, 2432 at para 116. An applicant 
would have to prove a manifest error of assessment or a misuse of power, or 
show the legislature had clearly exceeded its discretion. 

See ECJ 12 November 1996, UK v EU Council, C-84/94, [1996] ECR I-
5755, 5802 at para 23. 

See ECJ 5 May 1998, United Kingdom v Commission, C-180/96, [ 1998] 
ECR I-2265 at para 60. 

(2000) All ER EC 769, 846 para 84. 
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of community competence.65 This was a fairly easy case in which the 
Court could signal that it would be vigilant without overly affecting 
the practical powers of the Community. It remains to be seen whether 
the Court will take this review role earnestly or back off once national 
courts' nerves have been calmed. 

It should nevertheless be stressed that protection has an important role 
within EC harmonising legislation. The Advocate-General was keen 
to point out that harmonisation does not have to be towards the lowest 
or even the mean of existing laws. He noted the Treaty provisions 
concerning the Community's duty to take into account the public 
interest. Restrictions may also be justified by a greater public interest 
in the development of the market. Thus in the Product Safety66 case a 
power permitting the Community to impose a uniform response to 
unsafe products was justified in the interest of broader free movement 
goals. In relation to tobacco it was noted that the television advertising 
ban facilitated free movement of television services67 and that rules on 
labelling68 and maximum tar yields69 promoted cross-border sales of 
tobacco products. Moreover, where the motivation was to harmonise 
rules in order to reduce distortions in competition, the Advocate-General 
talks of there sometimes being an indissociable public interest objective 
and accepts that the resulting laws can be more burdensome than the 
sum of the former laws.70 This seems correct. Once intervention is 
justified there is no reason for it to offer a low level of protection; 
indeed, the Treaty's reference to a high level of protection suggests 
quite the contrary. 
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See notably the decision of the Gennan Constitutional Court on the legality 
of Gennan ratification of the Maastricht Treaty in BVerfG 12 October 1993, 
Brunner v European Union Treaty, 1 CMLR (1994) 57. 

Germany v Council, C-359/92, [1994] ECR I-3681. 

Article 13, Directive 89/552/EEC. 

Directive 89/622/EEC. 

Directive 90/239/EEC. 

(2000) AllER (EC) 769, 805 para 88. 
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The new tobacco advertising directive 

In May 2001 the Commission issued a proposal for a new tobacco 
advertising directive.71 The Council reached political agreement on 
the directive on 2-3 December 2002.72 The new directive only covers 
the advertising of tobacco products and their promotion in fours areas, 
namely: 

(a) in the press and other printed publications; 

(b) in radio broadcasting; 

(c) in information society services; and 

(d) through tobacco-related sponsorship, including the free distribution 
of tobacco products. 

This is much more limited in scope than the annulled directive. The 
Commission is trying to encourage broader controls, in areas the ECJ 
found to be outside the Commission's competence to harmonise, by 
following a voluntary approachY It seems necessary to strive for a 
complete prohibition on tobacco advertising and promotion given the 
finding of the World Bank that only such comprehensive bans are 
effective.74 However, the directive represents the limit of what the 
Commission believes can be legally defended from constitutional 
challenge following the European Court's ruling. 

Under this new proposed directive, advertising covers 'any form of 
commercial communication with the aim or direct or indirect effect of 
promoting a tobacco product' ,1' and sponsorship means 'any form of 

71 

72 

73 

74 

75 

Proposal for a Directive of the EP and Council on the approximation of the 
laws, regulations and administrative provisions of the Member States relating 
to the advertising and sponsorship of tobacco products: COM (200 I) 0 I I 9; 
OJ 270/97. 

See Council Press release on 6 December 2002. 

See, Proposal for a Council Recommendation on the prevention (){smokinf!, 
and on initiatives to improve tobacco control, COM (2002) J03. 

Curbing the Epidemic: Governments and Economics (){Tobacco Control, 
(World Bank, 1999). 

Article 2(b). 
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public or private contribution to any event, activity or individual with 
the aim or direct or indirect effect of promoting a tobacco product' .76 

Unfortunately there is no definition of what it is meant by promotion. 

There has been concern that the reference to indirect effects might 
bring indirect advertising within the scope of the directive, although 
the Commission in its explanatory memorandum explicitly denied such 
an intention.77 Most potential problems seem to be in the area of 
sponsorship. Use of a logo might have the effect of promoting tobacco 
products even if the aim could be said to be simply to acknowledge a 
sponsor's contribution. Indirect advertising through the use of 
diversification products, however, is clearly intended to be outside the 
scope of the directive. The distinction is clarified by recital 11 a of the 
latest version of the directive, which states that indirect advertising 
and sponsorship without cross-border effects are not covered. The 
intention is that indirect advertising such as by the use of diversification 
products is not covered by the directive and can continue to be subject 
to national regulation. The revised directive takes the opposite approach 
to the annulled tobacco advertising directive in having a free movement 
clause and no minimum harmonisation clause. As an ironic result, anti
tobacco groups may now be cautious about having matters included 
within the scope of directives for fear of ending up with imperfect 
rules while losing the freedom to lobby at the national level for changes. 

With regard to press and printed media, article 3 states that advertising 
shall be limited to tobacco trade press and publications published in 
third countries and not principally intended for the Community 
market. 78 This prohibition is extended to information society services. 79 

The radio broadcasting provision appears to provide for a relatively 
straightforward ban on advertising. Sponsorship of programmes is not 
permitted by undertakings whose principal activity is the manufacture 
or sale of tobacco products. Is there a loophole here for producers who 
could claim that their principal activity was something else? This might 
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Article 2(c). 

COM (2001) 0119; OJ 270/97, para 1. 

Article 3. 

Article 2(d). 
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occur if a tobacco firm was taken over by a larger organisation. 
Sponsorship is prohibited of events or activities involving or taking 
place in several member states or otherwise having cross-border effects. 
The free distribution of tobacco products at such events with the purpose 
of directly or indirectly promoting such products is also prohibited. 

The tobacco products directive80 

Legal basis 

Tobacco has featured in the ECJ most recently in a challenge to the 
tobacco products directive. The first recital in the preamble to the 
directive mentions the earlier directives on labelling and tar yields and 
states that they should be recast in the interest of clarity. However, this 
directive does more than that; indeed, the next recital notes that 
substantial differences among member states' laws on the manufacture, 
presentation and sale of tobacco products impede the functioning of 
the internal market. Such recitals are necessary because the legal basis 
for the directive is article 95 (the internal market provision) and article 
133 (common commercial policy) with respect to export controls. The 
third recital calls for the elimination of barriers to trade, but states that 
under certain conditions member states should be able to introduce 
rules to protect the health of individuals. 

This directive falls midway between the annulled advertising directive 
(minimal harmonisation) and the earlier tobacco directives (free 
movement clauses) in its approach to the relationship between EC and 
national laws. It does have a free movement clause,x1 but this is subject 
to both a limited exception concerning the right of states to demand 
additional testingx2 and a far more significant right of states to keep or 
introduce more stringent rules which they deem necessary in order to 
protect public health, permitted 'in-so-far as such rules do not prejudice 
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Directive 2001/37/EC of the EP and of the Council of 5 June 2001 on the 
approximation of the laws, regulations and administrative provisions of the 
member states concerning the manufacture, presentation and sale of tobacco 
products: OJ 2001 L 194/26. 

Article 13( I ). 

As specified in article 4. 
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the rules laid down in [the] Directive' .83 In particular, pending the 
establishment of a list of common ingredients this may include 
prohibitions on the use of ingredients that have the effect of increasing 
the addictive properties of tobacco products. 84 It will be difficult to 
assess when such rules will prejudice the rules laid down in the 
directive. The question of how much harmonisation is justified by the 
internal market dimension is returned to later. 

Maximum tar, nicotine and carbon monoxide yields 

We have already noted that the carcinogenic nature of tar85 had caused 
the Community to set maximum tar yields. This directive reduces the 
maximum to 10 mg per cigarette. Nicotine had not previously been 
regulated at the Community level, but different national rules existed 
and had come to be seen as a potential barrier to trade. Therefore a 
new maximum limit of 1 mg per cigarette for nicotine was introduced. 
There were no national laws on carbon monoxide, but these were being 
threatened in some states and the potential barrier to trade these might 
create was used as justification for introducing a Community maximum 
of 10 mg per cigarette. 

The policy of regulating the content of cigarettes is a contentious one. 
As previously mentioned, the suggestion that the safety of cigarettes 
can be regulated might encourage people to think that smoking can be 
something other than very risky. Also there is evidence that people 
change their smoking habits, for example smoking longer, taking deeper 
drags or covering up the holes on the filter, so the end result may be 
the same amount of harm. Some tobacco manufacturers also note that 
there is a contradiction between the policy of requiring the yields to be 
printed on the packet86 and then not allowing manufacturers to inform 
the public of what these yields mean by indications such as 'light'. 

83 

84 

85 

86 

Article 13(2). 

Article 13(3). 

Defined in article 2(2) as 'the raw anhydrous nicotine-free condensate of 
smoke'. 

Article 5(1). This information must cover at least 10% of one side of the 
packet. 
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On the more positive side, the policy of controlling the content of tar, 
nicotine and carbon monoxide does at least try to reduce the harm 
caused by smoking. There seems to be some evidence that lower intakes 
of tar, in particular, reduce risks. 

Measurement methods 

One of the problems with the technique of controlling the content of 
cigarettes is that it relies upon measurement methods that are widely 
acknowledged to be inadequate. The relevant standards are ISO 4387 
for tar, ISO 10315 for nicotine and ISO 8454 for carbon monoxide. 87 

The problem is that these rely on results from smoking machines that 
smoke quite differently from humans. The lack of an efficient 
measurement technique can undermine this approach as it allows room 
for tobacco manufacturers to circumvent regulation. The directive 
therefore includes a provision that allows for modification of the 
measurement methods to adapt to scientific and technical progress.88 

Information and common list of ingredients 

In the past, tobacco manufacturers have been reluctant to disclose all 
the ingredients of their products, arguing that this would affect their 
trade secrets. The public health lobby was concerned that substances 
might be added to make the cigarettes more addictive or that some of 
the substances, perhaps added to improve the taste, might themselves 
be harmful. The directive introduces the legal requirement for tobacco 
manufacturers to list all ingredients and their quantities by brand name 
and type. 89 The reasons for including the ingredients must be set out 
with an indication of their function and category together with 
toxicological data in their burnt and unburnt form. Member states are 
to ensure dissemination of this information to consumers, whilst taking 
due account of protecting any information on specific formulae which 
constitutes a trade secret. 90 Member states can also require tobacco 
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Article 4( 1 ). The accuracy of tar and nicotine indications on packets is to be 
verified in accordance with ISO 8243. 

Article 9(a). 

Article 6( 1 ). 

Article 6(2). 
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manufacturers and importers to carry out tests to assess the yield of 
substances other than tar, nicotine and carbon monoxide.91 It seems 
clear that the end result of this may be either the prohibition of certain 
additives or the regulation of their content. Tar was the first substance 
in tobacco whose content was controlled by the European legislator, 
and carbon monoxide is unlikely to be the last. This directive has added 
nicotine and carbon monoxide, and through these information rules it 
has laid the basis for other constituents potentially to follow. 

Oral tobacco 

Oral tobacco is banned.92 This is subject to a special concession for 
Sweden negotiated in their Accession Treaty. 

Labelling 

In addition to the tar, nicotine and carbon monoxide yields being placed 
on the product, the directive also follows the pattern of requiring health 
wamings.93 Two such warnings must appear. One must be either 
'Smoking kills/Smoking can kill' or 'Smoking seriously harms you 
and others around you'; the other must be chosen from a list of fourteen 
set out in an annex. All must be rotated in such a way as to guarantee 
their regular appearance and there are detailed rules on how much of 
the surface they should cover and the form they should take. The size 
of these warnings has been significantly increased, with the first 
warning having to cover 30-35% of one side of the packet and the 
second 40-50% of the other, depending upon the number of official 
languages of the state in question. The warning must be in the official 
language(s) of the state where the product is marketedY4 

These warning have doubtless assisted in raising awareness of the risks 
associated with tobacco use. On the other hand there is a risk that such 
warnings have become so familiar that few people pay much attention 
to them. There is also an in-built incentive for tobacco manufacturers 

91 

92 

93 

94 

Article 4(3). 

Article 8. 

Article 5. 

Article 5(6)(e). 
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to seek ways to limit their impact.95 Indeed one might argue that a 
more effective way might be to eliminate distinctive packaging. For 
instance, the law might require all cigarettes to be sold in uniform 
tombstone-style packets. This is not contemplated in the present 
directive.96 

One technique that has been trialled in Canada with some apparent 
success is the use of photographs on packets to show the health 
consequences of smoking.97 The directive allows member states to 
require additional warnings in the form of colour photographs or other 
illustrations and also requires the Commission to adopt rules for their 
use by 31 December 2002.98 

Product descriptions 

From 30 September 2003 texts, names, trade marks and figurative or 
other signs which suggest a particular tobacco product is less harmful 
than others are all prohibited.99 This will affect the use of names such 
as 'light' or 'mild', and will have been the subject of a challenge before 
the ECJ by Japan Tobacco because their leading brand 'Mild 7' will be 

95 

96 

97 

98 

99 

Hanson and Kysar, supra n 8. This leads Hanson to argue for a no-fault 
liability regime to give manufacturers incentives to reduce harm: see Hanson, 
J and Logue, K 'The costs of cigarettes: The economic case for ex post 
incentive-based regulation' (1998) 107 Yale Law Journalll63. 

Although I wondered whether it was in contemplation of such a move that a 
recent cigarette campaign featured a black and white outline of the brand 
design and asked consumers to fill in the colours that were usually there. 

A report by Liefeld, J The Relative Importance of Size. Content and Pictures 
on Cigarette Package Warnings (1999) found that warnings with pictures 
were 60% more likely to cause smokers to stop/not start smoking. Report 
available on Health Canada website at <http://www.hc-sc.gc.ca/hecs-sesc/ 
tobacco/pdflliefeld-eng.pdf>. For a discussion of whether New Zealand 
should follow the Canadian lead, see Laugesen, M (ed.) Health or Tobacco: 
an End to Tobacco Advertising and Promotion (Wellington: Department of 
Health, 1989). 

Article 5(3). 

Article 7. 

100 The challenge was launched on 20 September 200 I as the company believes 
the banning of the term 'mild' infringes their intellectual property rights: 
see their press release at <http://www .jti.cornle/news/press/jti_press3l.html>. 
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seriously affected.HxJ The reasoning behind this move is a desire not to 
give the impression that some types of cigarettes are safer, for fear that 
some potential quitters will instead simply substitute an apparently 
safer cigarette which still carries a serious health risk. Indeed smokers 
of light cigarettes might not even reduce their total intake of toxic 
substances. Nevertheless the tobacco companies note an apparent 
inconsistency when they comment that such a stance lies uneasily with 
the other policies of reducing yields of tar, nicotine and carbon 
monoxide and requiring their disclosure. 

Possible challenges to the tobacco directives 

Tobacco products directive 

The tobacco products directive has been the subject of very recent 
litigation before the ECJ101 on a preliminary ruling from the English 
High Court. The ECJ has been asked the following questions: 

I. Is Directive 2001137/EC 102 invalid, in whole or in part, by reason 
of: 

a. the inadequacy of Articles 95 and/or 133 EC as a legal basis; 

b. the use of Articles 95 and 133 EC as a dual legal basis; 

c. infringement of the principle of proportionality; 

d. infringement of Article 295 EC, the fundamental right to prop
erty and/or Article 20 of TRIPs; 

e.infringement of Article 253 EC and/or the duty to give rea
sons; 

f. infringement of the principle of subsidiarity; 

g. misuse of powers? 

101 R v Secretary of State for Health, ex parte British American Tobacco and 
Imperial Tobacco, supported by Japan Tobacco, C- 491/01. 

102 Directive 2001/37/EC of the European Parliament and of the Council of 5 
June 2001 on the approximation of the laws, regulations and administrative 
provisions of the Member States concerning the manufacture, presentation 
and sale of tobacco products - Commission statement: OJ L 194, 18/07 I 
2001,26. 
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2. If it is valid, does Article 7 of Directive 2001/37/EC of the 
Parliament and Council apply only to tobacco products marketed 
within the European Community, or does it apply also to tobacco 
products packaged within the European Community for export to 
third countries? 

Japan Tobacco is also challenging the directive before the European 
Court of Justice. 

Although there were many potential grounds of challenge, the main 
focus was on whether article 95 can be the proper basis for such a 
directive and whether such rules can extend to exports. This paper will 
limit its comments to that aspect of the decision. 103 

Advocate-General Geelhoed delivered his opinion in this case on 10 
September 2002. 104 He upheld the validity of the directive, although 
he found that article 7 concerning descriptors such as 'mild' did not 
apply to exports. The Court published its judgment on 10 December 
2002, and reached the same conclusions as the Advocate-General. 105 

This is clearly a judgment that will be broadly welcomed by the anti
tobacco lobby. Although there has been little time to digest the decision, 
some discussion of it is necessary because of its importance. 106 

The tobacco companies argued that there is no internal market 
justification for the directive, and that it was in reality a public health 
measure. 107 Furthermore there was no need to further refine the tar 

103 The Court also found that article 133 dealing with the development of a 
common commercial policy was not applicable but that the use of this dual 
basis did not invalidate the directive. 

104 R v Secretary of State for Health, ex parte British American Tobacco and 
Imperial Tobacco, supported by Japan Tobacco, C- 491/01, opinion of 
Advocate-General Geelhoed, 10 September 2002. 

105 R v Secretary of State for Health, ex parte British American Tobacco and 
Imperial Tobacco, supported by Japan Tobacco, C- 491/01, judgment of the 
Court, 10 December 2002. 

106 Some sense of the debates can also be gleaned in advance from a law review 
article written by a lawyer working for BAT and from the websites of British 
American Tobacco and Imperial Tobacco. See Crosby, S 'The new tobacco 
control directive: An illiberal and illegal disdain for the law' (2002) 27 Eur 
L Rev 177, <http://www.bat.com> and <http://www.imperial-tobacco.com>. 
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yields from an internal market perspective as these had already been 
harmonised. 108 Japan Tobacco made a special plea that there was no 
evidence that barriers to trade would have emerged if article 7 on 
descriptors had not been adopted. 109 The industry was supported by 
some governments. For instance, the German government thought the 
ban on manufacture amounted to a ban on exports, which was not 
justified, because any threat to the internal market came from cigarettes 
imported illegally from non-member states. 110 

The Court, however, held that intra-state trade was a relatively large 
part of the cigarette trade and that requirements relating to designation, 
composition or packaging could constitute obstacles to the free 
movement of goods. 111 The Court took a fairly flexible approach to 
assessing when a barrier to trade might be a potential problem justifying 
legislation. For example, it had been argued that the controls on nicotine 
levels introduced by some states did not create barriers because the 
link between tar and nicotine meant that any cigarettes complying with 
the harmonised tar rules would also comply with the nicotine rules. 
The Court nevertheless took account of the possibility that states could 
choose in the future to reduce the permitted nicotine levels. 112 As regards 
descriptors it was sufficient that one state had adopted rules on the 
matter.113 It also gave the Community a free hand to modernise its 
laws. This was needed if the rules were not to become outdated because 
the national legislatures would have also lost their powers with regard 
to harmonised rules. Community revision did not have to be justified 
solely by reference to progress in scientific knowledge, but could take 

107 Supra n I 05, para 43. 

108 Ibid, para 44. 

109 Ibid, para 46. 

110 Ibid, paras 47-50. 

Ill Ibid, para 64. 

112 Ibid, para 70. 

113 Ibid, para 73. 
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account of the increased importance of social and political aspects of 
the anti-smoking campaign. 114 

The Court was also willing to accept that the ban on manufacture of 
products not complying with the directive could be justified even 
though it amounted to a ban on exports. It noted that the cigarette 
market lent itself to unlawful trade and that the risk of fraud would 
increase if cigarettes could be manufactured in the Community that 
could not be marketed there. The export ban therefore prevents the 
internal market rules from being undermined. The Court shrewdly 
argued that this risk should not be assessed solely by the present 
situation: an increased market in such products might develop if 
consumers sought out products they were accustomed to, but which 
could no longer be bought within the Community. 115 The only crumb 
of comfort for the industry was the Court's construction of article 7 
concerning descriptors. The Court found it did not apply to exports, 
and clearly thought the risk posed by re-importation of packets carrying 
banned terms such as 'mild' was less serious than the sale of cigarettes 
with prohibited contents. 116 

This decision shows that a lot of tobacco control legislation can be 
brought within article 95. All that needs to be shown is that some 
elements of the product composition or presentation are dealt with 
differently or might in the future be treated differently in the member 
states and this can be used as a gateway through which rules having a 
protective effect can be introduced. Once there is the power to act, the 
Commission can take a high level of protection, and that must include 
the right to improve that protection over time. The irony has not been 
missed that the directive, by requiring warnings to be in the language 
of the state of retail sale, actually creates barriers to trade. 117 However, 
given that member states will all have some sort of labelling and 
warning requirements, it must help the internal market for there to be 
some standardisation of the information obligations. 

114 Ibid, para 80. 

115 Ibid, para 89. 

116 lbid,para215. 

117 Crosby (supran 108) 181. 
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The Community's competence exists even if all the actors in the market 
claim that they would be happier to work with the barriers. It must be 
frustrating for the industry to see an internal market provision, that is 
intended to promote trade, being used to introduce measures which, 
by raising the level of protection, actually threaten the product. But 
this is possible under EC law. There are many reasons why businesses 
would not want trade to be liberalised. For instance, they might be 
happy for national rules to serve as anti-competitive market 
segmentation devices. Thus the desire of the industry to be regulated 
should not be relevant. Ironically, their argument that the different rules 
do not create barriers might be used against them, to support arguments 
that national governments should have freedom to legislate for their 
own health concerns regarding tobacco. 

There was great pressure on the Court to strike down the export ban. 
The industry argued that the ban would lead to the loss of many jobs 
as manufacturing plants were relocated outside the Community. The 
Court resisted on the basis that striking down the export ban might 
undermine the effectiveness of the directive's provisions by 
encouraging the development of an illicit trade. Such efficiency 
arguments are no doubt well-founded and safe grounds upon which to 
uphold the directive. One might hope that the Judges were also pleased 
to support the ban as part of a broader Community ethical policy of 
seeking to protect citizens outside Europe from being harmed by 
products considered too dangerous to be sold in the EU. This policy is 
also reflected in the revised general product safety directive, 118 which, 
in the limited circumstances where the Commission can pass a decision 
on the safety of products, permits this to be extended to exports. 119 

Nevertheless, the decision underlines the need to resolve the question 
of international standards through the WHO Framework Convention 
in a way which allows states to promote health without unfairly 
threatening EU jobs. 

One might predict that the unwillingness of the ECJ to overturn the 
directive will cause the tobacco companies to seek out new fora in 

118 Directive 200I/95/EC of the EP and of the Council of3 December 200I on 
general product safety: OJ 2002 L I 1/4. 

119 Article I 3(3). 
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which to challenge the regulations. It will also be interesting to see 
how this decision impacts on the industry's tactics in relation to the 
revised tobacco advertising directive, although no doubt the earlier 
judgment annulling the first directive will be the main point of 
reference. 

Tobacco advertising directive 

David Byrne, the EC Commissioner in charge of public health matters, 
has complimented the ECJ on the guidance it gave on the scope of 
Community powers in relation to tobacco advertising .and has gone on 
to praise his staff for quickly developing a revised proposal on tobacco 
advertising that seeks to follow the court's reasoning. 120 The types of 
media that the revised proposal regulates - print, radio, information 
society services and sponsorship having a cross-border effect- can all 
cross borders easily and hence different rules on advertising might 
hinder their free circulation. In these circumstances prohibitions, 
although limiting the market for tobacco advertising, can be justified 
because of the greater gain to the internal market from the circulation 
of the other products or services. Indeed, the ECJ held that certain 
forms of advertising could be prohibited 121 and specifically compared 
periodicals, magazines and newspapers to the position with regard to 
television advertising of tobacco, which was already banned under 
EU law .122 The Advocate-General had drawn similar lines and indeed 
had suggested that bans in relation to services, such as sponsorship 
and radio, were easier to justify than for goods. 123 In relation to goods 
he said a prohibition was most appropriate for goods that did not serve 
exclusively as media for tobacco advertising. Newspapers and 
magazines were mentioned as examples where a ban might be justified 
by internal market arguments.124 It makes sense to focus on cross-border 

120 ' The European Dimension of tobacco control legislation' Speech to Office 
of Tobacco Control Conference, Dublin I November 2001. 

121 Supranl05,parall7. 

122 Ibid, para 97. 

123 Supra n 104, para 106. 

124 Ibid, para 107. 
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advertising not only for internal market reasons, but also because these 
media can be ways to undermine national advertising controls. Thus 
there would seem to be a very good chance that a tobacco advertising 
directive drafted along the lines of the proposal would fend off any 
challenge based on its legal basis as an internal market measure. 

The discussion has centred upon whether the measures have an internal 
market character, but tobacco companies have a few more cards up 
their sleeves based upon appeals to human rights law concerning in 
particular their freedom of expression in relation to advertising and 
their right to property. At present the tobacco companies are content to 
argue that the debate is a question of whether tobacco law should be 
determined in Brussels or at the national level. However, behind this 
is an underlying unease with the content of European regulation. The 
debate about whether advertising can be regulated for public health 
reasons at the expense of commercial free speech is an old one. 125 

Crosby continues this campaign to emancipate the citizen by chiding 
the tobacco products directive for patronising the consumer by banning 
descriptors such as 'mild' or 'light' despite health warnings next to 
them, for requiring warnings to be up to ten times bigger than previously 
and for limiting the range of products available.126 These issues could 
be addressed by the ECJ, but one suspects that they would prefer to 
stick to the constitutional basis of review. Even though the European 
Convention on Human Rights is part of the European legal order, 127 a 
full exploration of these issues will probably have to await appeals to 
the European Court of Human Rights in Strasbourg. Such appeals could 
take the form of challenges both to European and national legislation, 

125 See Skouris, W ( ed.) Advertising and Constitutional Rights in Europe (Baden
Baden: Nomos, 1994 ). 

126 Ibid at 118. 

127 Although not bound to follow the Convention the court has said it 'has special 
significance', Case C-260.89 ERT [19991] ECR I-2925. Article 6(2) of the 
Treaty on European Union now provides: 'The Union shall respect 
fundamental rights, as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms signed in Rome on 
4 November 1950 and as they result from the constitutional traditions 
common to the Member States, as general principles of Community law'. 
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raising a whole new set of issues. It seems tobacco law will be before 
the courts for some years to come. 

The relationship between national, European and 
international law 

If the EC is to develop an anti-tobacco strategy that includes legislation 
it would be better for this to be developed under a separate independent 
power to harmonise legislation in this area rather than relying on the 
internal market provision. It might even be better to make tobacco the 
subject of a separate Treaty provision. This would prevent the tobacco 
issue from becoming embroiled in broader debates concerning whether 
the EU should have competence to legislate on all public health matters. 
At the very least it should be possible to develop a coherent tobacco 
control policy. This should mean that, once a matter like tobacco content 
or labelling is within the EC' s competence, the final rules should be 
broader than those needed for solely internal market concerns. This is 
very nearly the position with the dictate in article 95(3) to take as a 
base a high level of protection, but measures are still subject to a 
proportionality test and must still show that they are connected to the 
internal market dimension. 

It is possible to argue that the role of Europe should be limited to that 
of a co-ordinator and promoter of best practice as currently envisaged 
by article 152 (formerly article 129). 128 However, given that some 
aspects of tobacco regulation can be justified under the internal market 
powers, it would seem better to allow for the development of a coherent 
European set of regulations. This can also be justified on the basis of 
ensuring that European citizens as they circulate within the Community 

128 Indeed the Final Report of European Convention Working Group V 
Complementary Competencies favours a clearer delimitation of measures, 
renamed 'supporting measures', in areas such as public health so that it is 
emphasised that member states have not transferred competence in those 
areas and that harmonised legislation only applies if the principal objectives, 
content and intended effects of such measures relate to Treaty articles on the 
internal market: see CONY 375/1/02 REV 1. Although the report's call for 
greater clarity as to the Community's competencies is in tune with this paper, 
the drawing of those boundaries seems to be much narrower than advocated 
herein. 
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are equally protected and not tempted by advertising practices, 
cigarettes with stronger tar content or seductive additives in other states. 
In the end whether one believes the EU should be involved in such 
developments will tum on one's view of the role of Europe. Those 
who favour the EU being simply an institution to promote an internal 
market will oppose such measures. Those who support such a role for 
the EU will most likely support a vision of the EU concerned with 
promoting social welfare and thereby adding to the value of European 
citizenship. 

There must still be a role for national governments to protect their 
citizens and to adapt to local conditions. Ideally the EU directives would 
be minimal harmonisation directives providing a baseline for regulation 
that member states could improve upon. However, the ECJ seems to 
be demanding free movement clauses as evidence that these directives 
truly are internal market measures. These clauses prevent member states 
from using national laws that require different standards as a basis for 
objecting to the import of products that comply with directives. 
Therefore there is some concern in the anti-tobacco world that poor
quality legislation at the EU might be dangerous, as it would prevent 
national governments from addressing issues. It is thus important that 
the EU measures are strict, i.e. prohibitions, and that their scope is 
clearly delimited. For instance, there was concern that the proposed 
advertising directive might inadvertently allow indirect advertising and 
thereby prevent member states from introducing or retaining more 
effective controls. Such fears were unfounded in this instance, but it 
shows the need to be vigilant lest well-intentioned attempts by the EU 
to regulate tobacco actually do more harm by stifling effective national 
initiatives. 

In the future the debate between national and EU regulation looks set 
to have an added international dimension as the WHO is working on a 
framework convention on tobacco. 129 Many of the elements found in 
EU regulation have their counterparts in the framework conventions. 
The EU has been mandated to negotiate for the member states. Article 
152(3) provides that the Community and member states shall foster 

129 Latest draft of 25 June 2002 of the Fifth Session of the Intergovernmental 
Negotiation Body on the WHO Framework Convention on Tobacco Control 
is available on WHO website at <http://www.who.org>. 
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co-operation with third countries and the competent international 
organisations in the sphere of public health. It is possible that the 
Commission might, if it negotiates a position on the framework 
convention and can persuade the states to agree to this, circumvent 
some of the legal base challenges, because member states will be under 
a separate international obligation. However, the wording of the 
convention is likely to be more vague than the directives and there 
may be a complication if it is argued that the Commission has exceeded 
its power to sign international agreements in article 300 of the Treaty 
by agreeing to measures that cannot be supported by the existing Treaty. 

The future 

Although some tobacco litigation continues in Europe there are few 
signs that such litigation will threaten the tobacco industry to anything 
like the same extent as in the US. The EU seems determined to regulate 
the composition of tobacco products and to control their labelling and 
presentation as well as to restrict the scope for advertising. It also wants 
to set standards for the rest of the world through export bans of products 
that do not meet European content standards and to play a full part in 
bringing the WHO framework convention into being. For those who 
would like to see tobacco use reduced there are obvious limitations to 
these efforts. Not least is the inherent problem that regulation will not 
make tobacco products safe. Warnings and information may go 
unheeded. Advertising bans may be ineffective if they are not 
exhaustive. Yet these efforts seem better than nothing. 

However, what must be retained is the ability to innovate in regulations. 
Industry can develop techniques for minimising the impact of static 
regulation, and as trends in production and marketing change, 
regulatory techniques need to be adapted or new approaches developed. 
Moreover, Europe needs to have the ability to adapt to the divergent 
traditions of its fifteen constituent states and also use them as 
laboratories to test regulatory techniques. A line needs to be drawn to 
separate those European laws that must be fully harmonised from areas 
in which legislative freedom can be left to the member states. The 
tobacco companies' insistence that much of the harmonisation is 
unnecessary should suggest that there can safely be considerable room 
for national diversity above a baseline level set by European regulation. 
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We might predict that we are at the first stage of legal challenges to 
tobacco regulation. This stage currently involves primarily challenges 
to the constitutional legality of the EU regulating tobacco. As the EU 
has to rely on internal market provisions, the ECJ has set limits on 
what is permitted. However, given that many of the matters discussed 
can be shown to have an effect on the internal market, and given also 
the Treaty requirement that legislation must provide a high level of 
protection, one might hope that the present and proposed directives 
will largely survive judicial scrutiny. Nevertheless, it would be desirable 
for such legislation to be given a securer basis in the Treaty. 

Future challenges may switch venue to the European Court of Human 
Rights and invoke human rights law, such as the right to free speech. 
These challenges could apply equally national legislation such as the 
French Loi Evin which has banned tobacco advertising since 1973. 
Interestingly, tobacco companies have been slow to use human rights 
law to challenge such national laws. Perhaps the companies are reluctant 
to face the potential public relations backlash if they seek to overturn 
democratically enacted laws. The remoteness of the EU from its citizens 
and its obscure democratic structures may make its laws a more 
appealing target. Any positive results from the tobacco companies' 
perspective might then be used as precedent against national laws. 

It is frustrating to see the tobacco industry use these legal challenges. 
The industry clearly feels unloved by many regulators and unable to 
communicate with them properly. Perhaps regulators should be more 
open about their ultimate objectives. 130 However, whilst tobacco 
remains a dangerous product that is permitted to be sold only because 
it gained its place in our culture before its dangers were known, tobacco 
companies must realise that the law will be attracted to tobacco like a 
magnet. From now on law and tobacco will be inextricably linked. If 
tobacco companies frustrate Europe's attempts to regulate the industry 
they are more likely to see law pop up in the form of liability claims. 
They would probably prefer the stability of regulation. It is to be hoped 
that Europe can find a way to come to a compromise so that only those 
adults who want to take the risk of smoking do so and they do so in a 
the way which causes least harm to themselves and others. 

130 This cannot be said of the WHO, which on 10 March 2000 launched an 
initiative for Un monde sans tabac. 
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Resistance and Becoming: The Inevitable Paradox of 
Oppression 

BY LEAH WHIU* 

I. Introduction 

In this article, I draw upon my personal experiences to explore how 
the dominant practice and theory of identity construction as a binary, 
dualistic and relational process is implicated in the formation, 
production and reflection of relationships of power between the subject 
and object. I am particularly interested in how subjugated groups such 
as indigenous communities, feminist communities and lesbian and gay 
communities simultaneously struggle against and resist race, gender 
and sexuality oppression while they themselves, at times, also 
perpetuate oppressive practices and tactics. 

A central feature of the dehumanising' coloniser-colonised or 
oppressor-oppressed relationship that I wish to explore in this paper 
is the practice of constructing identity as a dichotomous set of fixed, 
stable categories which form, produce and reflect relationships of power 

* Ms Leah Whiu (Ngatihine, Ngapuhi), Law, University of Waikato. 

See Freire, P Pedagogy of the Oppressed (Harmondsworth, Middlesex: 
Penguin, 1972) 20--21, where he discusses the concepts of humanisation 
and dehumanisation: 

While the problem of humanization has always been, from an 
axiological point of view, man's central problem, it now takes on the 
character of an inescapable concern. Concern for humanization leads 
at once to the recognition of dehumanization, not only as an ontological 
possibility but as an historical reality. And as man perceives the extent 
of dehumanization, he asks himself if humanization is a viable 
possibility. Within history, in concrete, objective contexts, both 
humanization and dehumanization are possibilities for man as an 
uncompleted being conscious of his incompleteness. 

But while both humanization and dehumanization are real alternatives, 
only the first is man's vocation. This vocation is constantly negated, 
yet it is affirmed by that very negation. It is thwarted by injustice. 
exploitation, oppression, and the violence of the oppressors: it is 
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between the subject and object. For colonised indigenous people or 
other subjugated groups, identity construction and reconstruction is 
part of a political and social strategic response to the dehumanising 
processes of oppression. 2 At its most fundamental level, it is also about 
cultural survival and what some indigenous peoples argue is a human 
right to be Maori, Hawaiian3 or Cree, for instance.4 However there is 

2 

3 

4 

affirmed by the yearning of the oppressed for freedom and justice, 
and by their struggle to recover their lost humanity. 

Dehumanization, which marks not only those whose humanity has 
been stolen, but also (though in a different way) those who have stolen 
it, is a distortion of the vocation of becoming more fully human. This 
distortion occurs within history, but it is not an historical vocation. 
Indeed, to accept dehumanization as an historical vocation would lead 
either to cynicism or total despair. The struggle for humanization, for 
the emancipation of labour, for the overcoming of alienation, for the 
affirmation of men as persons would be meaningless. This struggle is 
possible only because dehumanization, although a concrete historical 
fact, is not a given destiny but the result of an unjust order that 
engenders violence in the oppressors, which in tum dehumanizes the 
oppressed. 

Because it is a distortion of being more fully human, sooner or later 
being less human leads the oppressed to struggle against those who 
made them so. In order for this struggle to have meaning, the oppressed 
must not, in seeking to regain their humanity (which is a way to create 
it), become in tum oppressors of the oppressors, but rather restorers 
of the humanity of both. 

See Said, E Culture and Imperialism (NY: Knopf, 1993) 230. 

For instance, see The Coolongatta Statement on Indigenous Rights in 
Education in World Indigenous Peoples' Conference on Education 
Programme (1999) 20 where it states in the preamble that: 'Almost all 
Indigenous peoples, and in particular, those who have suffered the impact 
and effects of colonization, have struggled to access education that 
acknowledges, respects and promotes the right of Indigenous people to be 
Indigenous.' 

I acknowledge here a discussion with Stephanie Milroy, who pointed out 
this question of cultural genocide and its links to identity construction. I 
absolutely agree that cultural survival is part of the context within which 
identity construction is occurring; however, this paper does not directly 
address that very alarming concern. Instead, as I explain in the following 
text, this paper focuses upon the shadow side of this process of essentialising 
our identities. 
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a shadow side to this political and social strategy, which I also wish to 
explore. It concerns the set of questions beginning with 'Well, what is 
a real Maori, anyway?' 5 In the context of relationships between Maori 
and Maori, authenticity claims of one or another's Maori ness 
simultaneously raise the spectre of those who may not be Maori enough. 
My interest is in discussing and illuminating the tactics and practices 
of power in such naming, categorisation and authenticity processes. 
How do these tactics and practices repeat the founding processes of 
oppression that characterise colonisation, patriarchy and 
heteronormativity, although with a difference?6 How do such practices 
and tactics therefore continue to perpetuate our oppression specifically 
and the violence7 of oppression generally? And finally how can the 
ramifications of the political and social strategy of identity politics be 
addressed so as to move beyond such limiting and dchumanising 
conditions and relationships? 

Part three, which explores my interest in political and social strategic 
identity making, concerns the contradictions, complexities and 
ambiguities of our actual existence. Theorising or even addressing the 

6 

7 

See Meredith, P 'Seeing the "Maori subject": Some discussion points' in 
Mikaere, A and Milroy, S (eds) KiTe Ao Marama Tenth Anniversarv /lui-a
tau /CJCJR Conference Proceeding\' o{Te Hun!{a Roia Maori (llamilton, NZ: 
Maori Law Society, 2000) 36 for deeper discussion of this issue. 

See Whiu, L 'Maori women's weavings of law ,justice and di llerence · (200 I ) 
Balayi: Culture. Law and Colonialism, 2: I 'Negotiating Difference' 105, 
I 20- I 2 I for discussion of this deconstruction analysis. 

Freire (supra n I) 31-32, where he states that 

[ w ]ith the establishment of a relationship of oppression, violence has 
already begun. Never in history has violence been initiated by the 
oppressed. How could they be the initiators, if they themselves are the 
product of violence? How could they be the sponsors of something 
whose objective inauguration called forth their existence as oppressed? 
There would be no oppressed had there been no prior situation of 
violence to establish their subjugation. 

Violence is initiated by those who oppress, who exploit, who fail to 
recognize others as people- not by those who are oppressed. exploited. 
and unrecognised. 
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contradictions, complexities and ambiguities of those realities has 
proved difficult for typically 'Western' linear thinking built around 
binary or dualistic frameworks. 8 In particular, the tendency to prioritise 
race, gender, class or sexuality, or to treat each of them as 'mutually 
exclusive categories of experience and analysis' ,9 has been particularly 
problematic. Partly in response to and partly as an assertion of their 
and our actual experience, Black feminists and women of colour have 
been theorising an 'understanding of race, class and gender as 
simultaneous forces' .10 This analysis is often referred to as intersectional 
analysis. I wish to discuss intersectional analysis in terms of its 
capability to speak to and of the complexities and contradictions of 
oppressive practices and tactics experienced by, in this case, Maori 
women, and also in terms of its potential to provide transformative 
tools in our journey of self-actualisation. 

However, while illuminating, an intersectional analysis also presents 
theoretical and epistemological contradictions and tensions. It is one 
of the tasks of this weaving to make space to imagine, to create and to 
dream of new consciousness and new theories which speak to and of 

8 

9 

10 

See Christian, B 'The race for theory' in Anzaldua, G (ed) Making Face, 
Making Soul - Hacienda Caras: Creative and Critical Perspectives by 
Women of Color (San Francisco: Aunt Lute Foundation Books, 1990) 337 
where she notes that 

[a]t the least, though, we can say that the terms 'minority' and 
'discourse' are located firmly in a Western dualistic or 'binary' frame 
which sees the rest of the world as minor, and tries to convince the 
rest of the world that it is major, usually through force and then through 
language, even as it claims many of the ideas that we, its 'historical' 
other, have known and spoken about for so long. For many of us have 
never conceived of ourselves only as somebody' s other. 

Crenshaw, K 'Demarginalizing the intersection of race and sex: A Black 
feminist critique of antidiscrimination doctrine, feminist theory and antiracist 
politics' in James, J & Sharpley-Whiting TD ( eds) The Black Feminist Reader 
(2000) 208. 

Brewer, RM 'Theorizing race, class and gender - The new scholarship of 
Black feminist intellectuals and Black women's labor' in James, SM & Busia, 
APA ( eds) Theorizing Black Feminisms- The Visionary Pragmatism of Black 
Women (London: Routledge, 1993) 16. 
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our lived realities. In this way I hope to bring my own 'small, imperfect 
stone [of activism] to the pile ... [to contribute it] toward the building 
of an edifice of hope'. I I 

It is Gloria Anzaldua's vision that: 

En unas pocas centurias, the future will belong to the mestiza. 
Because the future depends on the breaking down of paradigms, it 
depends on the straddling of two or more cultures. By creating a 
new mythos- that is, a change in the way we perceive reality, the 
way we see ourselves and the ways we behave -La mestiza creates 
a new consciousness. 

The work of mestiza consciousness is to break down the subject-object 
duality that keeps her a prisoner and to show in the flesh and through 
the images in her work how duality is transcended. The answer to the 
problem between the white race and the colored, between males and 
females, lies in healing the split that originates in the very foundation 
of our lives, our culture, our languages, our thoughts. A massive 
uprooting of dualistic thinking in the individual and collective 
consciousness is the beginning of a long struggle, but one that could, 
in our best hopes, bring us to the end of rape, of violence, of war. I2 

II: Dismantling the master's house with the master's tools?13 

This weaving of various theories and practices of resistance and 
transformation is offered, somewhat tentatively, to other members of 

II 

12 

13 

Walker, A Anything We Love Can Be Saved: A Writer's Activism (NY: Random 
House, 1997) xxi-xxii. 

Anzaldua, G 'Haciendo caras, una entrada' in Anzaldua, G (ed) Making 
Face, Making Soul- Hacienda Caras: Creative and Critical Perspectives 
by Women of Color (1990) 379. 

This title is taken from Lorde, A 'The master's tools will never dismantle 
the master's house' in Moraga, C and Anzaldua, G (eds) This Bridge Called 
My Back: Writings by Radical Women of Color (NY: Kitchen Table, Women 
of Color Press, 1983) 99. 
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oppressed, colonised, subjected groups of 'others' in particular. This 
offering is tentative because, as Te Kawehau Hoskins explains, 

as a Maori woman, as an 'insider', it is not easy to speak critically 
about aspects of your culture, society or cultural practice without 
providing ammunition to a racist and fearful society, or risking 
personal attack and exclusion. 14 

One of the personal attacks most feared by indigenous peoples is the 
labelling by other 'insiders' as a 'potato'- brown on the outside and 
white (colonised and/or Pakeha) on the inside. For indigenous women 
who articulate women-centred arguments of liberation and self
determination, the label 'feminist' is seen by some critics as a further 
extension of the 'white, colonised, Pakeha' label, as though 'feminism' 
is a dirty word and symbolic of the worst evils of colonisation. 1" 

Underpinning this sort of criticism are essentialised 10 conceptions of 

14 

15 

16 

Hoskins, TC 'In the interests of Maori women? Discourses of reclamation' 
in Jones A, Herda P and Suaalii T (eds) Bitter Sweet -Indigenous Women in 
the Pacific (Dunedin, NZ: University of Otago Press, 2000) :n. 

See Milroy, SHuman Rights: Women's Rights (2000) Draft Paper 7. Milroy 
also refers to Irwin, K 'Towards theories of Maori feminisms' in DuPlessis 
et al (eds) Feminist Voice: Women's Studies Texts for Aotearoa/New Zealand 
(Auckland, NZ: Oxford University Press, I 992) 8; Meredith (supra n 5) 42; 
and Hoskins, supra n I 4. 

Bullock, A, Stallybrass, 0 and Trombley, S (eds) The Fontana Dictionary of 
Modern Thought (2nd ed) (London: Fontana Press, I 988) 284 explains that 
essentialism is: 

Most generally, the theory that there are ESSENCES. More specifically 
it is applied to the following, quite distinct beliefs: 

(1) that particular things have essences which serve to identify them 
as the particular things that they are; 

(2) that abstract entities or UNIVERSALS exist as well as the instances 
or exemplifications of them that we meet with in space and time, ie 
Platonic REALISM; 

(3) a thesis (sketched by Locke) in the philosophy of science ... that 
objects have real essences which are distinct from, but capable of 
explaining, their observable properties, and that discovery of these 
real essences is the ultimate goal of scientific investigation. 
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what a 'real' Maori is or at least should be. But more troubling than 
that is the effect of this deployment of power, which silences and 
represses that errant critical voice. In this part I want to explore the 
effects and strategies of deploying an essentialised identity. I entirely 
appreciate the efficacy of an essentialised identity in a resistance and 
reclamation strategy. However, I am concerned with the negative effects 
of this deployment, such as the alienation/exclusion of those who do 
not fit this essential identity or do not wish to; the use of this tactic to 
silence and repress errant members of the group; the perpetuation of a 
politics of polarisation; and the virtual blanket inversion of claims to 
racial, ethnic, or cultural superiority. On this last point bell hooks points 
out that: 

Even though Western metaphysical dualism as a paradigmatic 
philosophical approach provides the 'logical' framework for 
structures of domination in this society (race, gender, class 
exploitation), individuals from oppressed and exploited groups 
internalise this way of thinking, inverting it. For example: some 
black people may reject the assumptions of white supremacy and 
replace them with notions of black superiority. Assuming such a 
standpoint, they may feel threatened by any critical approach that 
does not reinforce this perspective. 17 

This part therefore is written from my experience as an 'insider' who 
at times, because of my ontology and my lack of culture/tikanga/reo, 
has become an 'exile' ,18 living on the margins. This is part of the 
contradictions and tensions of my reality as a Maori woman, takatapui, 
child-less, political activist living in Aotearoa. 

17 

18 

hooks, b Yearning: Race, Gender, and Cultural Politics (1990) 8. 

Said (supra n 2) xxx, where he writes: 

... this book is an exile's book. For objective reasons that I had no 
control over, I grew up as an Arab with a Western education. Ever 
since I can remember, I have felt that I belonged to both worlds, without 
being completely of either one or the other. ... Yet when I say 'exile' I 
do not mean something sad or deprived. On the contrary belonging, 
as it were, to both sides of the imperial divide enables you to understand 
them more easily. 
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1. Identity construction - mimicking the tools of oppression 

Oppressed, colonised, subjugated cultures or groups in resistance 
against our oppressors, colonisers, dominant cultures or groups are 
inevitably engaged in projects of self-determination and reclamation. 
This is inevitable because a characteristic of subjugation and oppression 
is the exclusion and/or assimilation of otherness. Ideologically and 
strategically, these processes of resistance invoke binary logic in the 
articulation of mutually exclusive, oppositional identities to that of 
the oppressor. Resistance and conscientisation 19 processes are 
predicated on, first, seeing the oppression and, second, working to 
transform it. Therefore, this process requires rejection of the oppression 
and the oppressor. Further, the relationship of oppression is in part 
formed, reproduced and reinforced through the perpetuation of socially 
constructed, exclusive and oppositional identities which construct the 
'other' as subordinate and inferior and the dominant group as superior.20 

Thus it is inevitable that in resisting such constructions, the subjugated 
would reinforce this paradigm by reframing their difference from the 
dominant group and inverting the relationships of power that have 
been imposed. This is a characteristic of any resisted relationship of 
power. It is the paradox of oppression, and perhaps the paradox of all 
binaries. 

In relation to the binary nature of identity, Edward Said explains, 'it is 
the case that no identity can ever exist by itself and without an array of 
opposites, negatives, oppositions' .21 As Maori researcher Paul Meredith 
argues: 

19 

20 

21 

Freire (supra n I) 15, where he states: 'The term "conscientization" refers to 
learning to perceive social, political, and economic contradictions, and to 
take action against the oppressive elements of reality.' 

Johnson, P and Pihama, L 'What counts as difference and what differences 
count: gender, race and the politics of difference' in Irwin K and Ramsden I 
(eds) Toi Wahine: the worlds of Maori Women (Auckland, NZ: Penguin, 
1995). 

Said (supra n 2) 60. 
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.. .in understanding the 'Maori subject', we cannot avoid a relational 
approach as identity is inherently relational. Each of us is constituted 
by the other; we cannot deliberate or decide without implicating 
otherness. We are 'Maori' in relation to those who are 'non-Maori', 
we are 'urban Maori' in relation to those who are 'tribal Maori', we 
are 'Maori men' in relation to those who are 'Maori women' and so 
forth. To dismiss the other is to dismiss the self. 22 

121 

However, are Said's and Meredith's statements on identity as 
'inherently relational' reflections of that phenomenon, or of our 
conceptualisation and understanding of that phenomenon? In other 
words, to what extent does our epistemology and ontology shape our 
conceptualisation and understanding of identity? If, as I argue in this 
article, dominant epistemology is grounded in binary logic, then it 
will follow that identity is conceptualised in those terms, as in Said's 
and Meredith's statements on identity. 

Strategically, the inevitable engagement of the oppressed, colonised 
and subjugated with resistance projects arises as a result of, and partially 
in response to,23 the historical and dialectical relationship of oppression. 

22 

23 

Meredith (supra n 5) 42. 

Said (supra n 2) at xii explains: 

Yet it was the case nearly everywhere in the non-European world that 
the coming of the white man brought forth some sort of resistance .... 
Along with armed resistance in places as diverse as nineteenth-century 
Algeria, Ireland, and Indonesia, there also went considerable efforts 
in cultural resistance almost everywhere, the assertions of nationalist 
identities, and, in the political realm, the creation of associations and 
parties whose common goal was self-determination and national 
independence. Never was it the case that the imperial encounter pitted 
an active Western intruder against a supine or inert non-Western native: 
there was always some form of active resistance and, in the 
overwhelming majority of cases, the resistance finally won out. 

I use this quote here from Said to illustrate the significant role of 
resistance practices; however, as Gay Morgan pointed out in her 
helpful comments on this article, it is questionable whether the 
resisting non-Western native did win in a deeper sense. For instance, 
was transformation achieved or merely the indigenisation of colonial 
institutions? 
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Part of the hegemonic24 ideology that perpetuates these relationships 
of oppression is attributable to the deployment of tactics of power 
whereby the 'oppressor' gets to construct his/her 'other' in what 
Johnson and Pihama explain are 'oppositional localities of inferiority': 

Historically, and unfortunately in contemporary times as well, Maori 
women are constructed in oppositional localities of inferiority which 
do not serve our interests. We recognise the complexities of these 
constructions in that our position is not just defined in terms of 
dualities associated with Pakeha men, but also in terms of the 
dualities associated with Pakeha women and Maori men.25 

Referring to Iris Marion Young, Johnson and Pihama explain that the 
significance of this construction process is that it turns difference into 
exclusion: 

The attempt to reduce all persons to the unity of common measure 
constructs as deviant those whose attributes differ from the group
specific attributes implicitly presumed in the norm. The drive to 
unify the particularity and multiplicity of practices, cultural symbols, 
and ways of relating in clear and distinct categories turns difference 
into exclusion.26 

The effect of this conceptualisation is to legitimate the perpetuation of 
material, legal and symbolic violence against the deviant, barbaric 

24 

25 

26 

Bullock et al (supra n 16) at 379 explains that hegemony 

is used to denote the predominance of one social CLASS over others, 
e.g. in the term bourgeois hegemony. The feature which this usage 
stresses is not only the political and economic control exercised by a 
dominant class but its success in projecting its own particular way of 
seeing the world, human and social relationships, so that this is accepted 
as 'COMMON SENSE' and part of the natural order by those who are 
in fact subordinated to it. From this it follows that REVOLUTION is 
seen not only as the transfer of political and economic POWER but as 
the creation of an alternative hegemony through new forms of 
experience and CONSCIOUSNESS. This is different from the more 
familiar Marxist view that change in the economic base is what matters 
and that change in the SUPERSTRUCTURE is a reflection of this; 
instead, the struggle for hegemony is seen as a primary and even 
decisive factor in radical change, including change in the economic 
base itself. 

Johnson and Pihama (supra n 20) 75. 

Ibid, 77. 
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others. This is evident in the peculiar historic justification of slavery 
of African people;27 the legal justification for finding that the Treaty of 
Waitangi was a nullity;28 and the current refusal by the New Zealand 
courts and state to permit same-sex marriage,29 which effectively 
continues to sanction the negative stigmatisation of takatapui, lesbian 
and gay people.30 

I want to add here that I am fully sympathetic to and largely in 
agreement with Johnson and Pihama's arguments and will return to 
them later. My discussion builds upon their analysis and attempts to 
tum the focus away from the coloniser' s or oppressor's constructions 
of us, to our utilisation of those same strategies in our resistance 
projects, which ultimately result in difference being turned into 
exclusion from within the subjugated/oppressed groups themselves. 

Binary logic of oppositional localities is being deployed in the resistance 
strategy of building Maori nationalism partially in response to our 
relationship of oppression with Pakeha colonisers. Mason Durie points 
out that the emergence of a collective national Maori identity since the 
early mid-nineteenth century was 'a product of several forces: 

27 

28 

29 

30 

Alexander, P 'The roots of racism' in Racism, Resistance and Revolution 
(1987) 5. 

Wi Parata v Bishop of Wellington (1877) 3 NZ JUR (NS) SC 72, 77-79. 

Quilter v Attorney-General [1997] 1 NZLR 523 (CA). See Whiu, L 
'Tak:atapui, lesbians and gays: fighting for our inherent dignity and worth as 
human beings and equal recognition under the law' in Alice, Land Starr, L 
(eds) Queer in New Zealand (Palmerston North: Dunmore Press, 
Forthcoming publication) for further discussion of this issue. 

For instance, the Court of Appeal found that it was up to Parliament to decide 
whether the Marriage Act permitted same-sex marriage. The basis of their 
finding was that the Common Law notion of marriage was based on the 
traditional construction of marriage as between one man and one woman, 
that is, as heterosexual. Because marriage is, as the courts tell us, inherently 
heterosexual, then this common understanding permits the courts and state 
to refuse same-sex couples entry to the status of marriage. This is despite 
New Zealand's explicit human rights commitment to freedom from 
discrimination on the basis of sexual orientation (New Zealand Bill of Rights 
Act 1990, s 19; Human Rights Act 1993, s 21(l)(m)). 
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colonisation, Christian conversion, an emerging sense of Maori 
nationalism, and immigration with a rapid reversal of population 
dominance.' 31 

And as Paul Meredith explains, the strategic deployment of a 'Maori' 
identity was utilised to resist the forces of colonisation: 

[i]n the face of the external threat of land alienation and political 
disenfranchisement 'Maori' sought solidarity in political and 
religious movements constructed around a notion of pan- 'Maori' 
identity and common ethnicity. 32 

This strategy of building an oppositional identity of 'Maori' nationalism 
is a necessary and inevitable response to the violence of colonisation. 

As Johnson and Pihama note: 

Dominant group interests have been served in the perpetuation of 
such relations and therefore have benefited from the maintenance 
of discourses which associate 'difference' and 'other' with 
inferiority. As previously noted, how 'difference' is constructed, 
how it is defined and how it is used in given situations is both 
contested and challenged. For Maori women that includes the 
inverting of dominant discourses, the assertion of our own 
definitions as opposed to those constructed outside of us, and the 
re-presentation of our realities through analyses in which we are at 
the centre. 33 

What I find interesting about this discussion and these practices isn't 
the actual deployment of these strategies; it is the development of my 
and our consciousness that in the deployment of such strategies, while 
understandable, and to some extent necessary to our reclamation 
process and resistance strategies, we are engaging in the perpetuation 
of the tactics and practices of power that were and are still utilised 
against us in the process of colonisation, albeit with a difference. The 

31 

32 

33 

Durie, M Te Mana, Te Kawanatanga The Politics of Maori Self
Determination (Auckland, NZ: Oxford University Press, 1998) 54. 

Meredith (supra n 5) at n 4. 

Johnson and Pihama (supra n 20) 86. 
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difference in this case is that we, the 'oppressed' are deploying these 
strategies in opposition/resistance to our oppressors, and also in relation 
to members of our own subjugated/oppressed collectivities. This 
practice is aptly reflected in Audre Lorde's almost prophetic epithet: 

For the master's tools will never dismantle the master's house. They 
may allow us temporarily to beat him at his own game, but they 
will never enable us to bring about genuine change.34 

I directly address the requirement for new consciousness in the third 
part of this article, He ara hou. 

2. Turning difference into exclusion 

The other issue that concerns me about the strategy of deploying an 
essentialised 'Maori' identity is its uncritical use as a tool of exclusion. 
Paul Meredith discusses the utilisation of essentialism in serving 'an 
internal polemic cultural politics' .35 He notes that: 

This is particularly evident among those cultural nationalists who 
have at times separated the 'Maori' subject under conflicting 
categories of the 'authentic Maori' ('tuturu Maori') and the 
'inauthentic Maori' ('riwai Maori'),36 or the race loyalists (kaupapa 
Maori) and the disloyalists ('kupapa Maori')37 in their attempt to 
police the cultural boundaries, purify the impure and decolonise 
the colonised. 38 

bell hooks also discusses this phenomenon when she notes that: 

34 

35 

36 

37 

38 

Assertions of identity that bring complexity and variety to 
constructions of black subjectivity are often negated by conservative 

Lorde, supra n 13. 

Meredith (supra n 5) 39. 

Ibid, n 10. Meredith explains that ·A riwai is the "Maori language" term for 
potato and is a metaphor for a person who is deemed "brown on the outside 
yet white on the inside."' 

Ibid, n 11 : 'The term kupapa which is an adjective for "neutral" in the "Maori 
language" was adopted by settler idiom to describe those Maori who fought 
on the Government side during the New Zealand wars of the 1860s.' 

Ibid. 
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policing forces- that is, black people who dismiss differences among 
us by labelling some folks black and others not.39 

In a draft paper on human rights and women's rights, Stephanie Milroy 
discusses her evolving view about Maori women speaking on the marae 
and then asks: 

In taking the view that the prohibition against speaking on the marae 
by women is oppressive of Maori women have I, and others like 
me, simply been colonised by a Pakeha world-view of what the 
rights of women are?40 

My answer to this perennial question is that: YES, all Maori have been 
colonised. One hundred and sixty-two years after the signing of the 
Treaty of Waitangi, in a geographically small country like Aotearoa, it 
is virtually impossible to locate a Maori or Pakeha person who has not 
been affected and who does not continue to be affected directly and 
indirectly by colonisation. It is therefore sadly ironic that this sort of 
attack is levelled at 'colonised Maori' by other 'colonised Maori'. 
Despite our conscious resistance to colonisation, despite our political 
commitment to self-determination, to te tino rangatiratanga mo nga 
iwi Maori, despite our struggle to learn and practice te reo Maori me 
nga tikanga, YES, we are every one of us colonised. So how can any 
one of us throw that stone at another? 

This practice of constructing 'the' authentic Maori and of identifying 
the essences of the authentic 'Maori' is essentialism at its worst. This 

39 

40 

hooks (supra n 17) 20. 

Milroy, supra n 15. Milroy also refers to Irwin, K 'Towards theories of Maori 
feminisms' in DuPlessis et al (eds) Feminist Voices (1992) 8, where Irwin 
points out: 

The speaking rights of women on the marae is one of the most 
misunderstood and abused contemporary issues of our culture and 
time. Many of those engaged in the debate, and identified as 'on the 
Pakeha side', have been accused of trying to analyse Maori culture in 
Pakeha terms, in order to give the colonization of our culture and 
people a twentieth century face, in the name of feminism and equality 
of rights. Those 'on the Maori side' claim that Pakeha ideas have been 
used to make observations and judgements about the Maori world 
with little or no attempt to reconcile the different epistemological bases 
of the two cultures. 
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is not to reject essentialism in total. Identity politics and the 
reconstruction of our identities and self-definition is, as Johnson and 
Pihama argue, a necessary part of the process of healing and reclaiming 
our humanity that was stripped from us as a result of the violence41 

that was and is perpetrated against us in the name of colonisation: 

41 

For Maori women in a colonial setting (we avoid using the term 
post-colonial as we believe that this country remains very much 
colonial) much of our 'selves' has been denied. Therefore for many 
Maori women there is an ongoing struggle to centre ourselves, to 

Freire (supra n I) at 31 explains: 

Any situation in which A objectively exploits B or hinders his pursuit 
of self-affirmation as a responsible person is one of oppression. Such 
a situation in itself constitutes violence, even when sweetened by false 
generosity, because it interferes with man's ontological and historical 
vocation to be more fully human. With the establishment of a 
relationship of oppression, violence has already begun. Never in history 
has violence been initiated by the oppressed. How could they be the 
initiators, if they themselves are the product of violence? How could 
they be the sponsors of something whose objective inauguration called 
forth their existence as oppressed? There would be no oppressed had 
there been no prior situation of violence to establish their subjugation. 

Violence is initiated by those who oppress, who exploit, who fail to 
recognize others as people- not by those who are oppressed, exploited, 
and unrecognised. It is not the unloved who cause disaffection, but 
those who cannot love because they love only themselves. It is not the 
helpless, subject to terror, who initiate terror, but the violent, who 
with their power create the concrete situation which begets the 'rejects 
of life'. It is not the tyrannized who are the source of despotism, but 
the tyrants; nor the despised who initiate hatred, but those who despise. 
It is not those whose humanity is denied them who negate man, but 
those who denied that humanity (thus negating their own as well). 
Force is used not by those who have become weak under the 
preponderance of the strong, but by the strong who have emasculated 
them. 

The forms of violence that colonisation in Aotearoa has taken include 
development of policy and law which: prevented Maori from 
speaking their languages and breastfeeding their babies; confiscated 
Maori land; and deliberately set out to undermine Maori social and 

political institutions and understanding. 
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deconstruct colonial representations, and to reconstruct and reclaim 
knowledge about ourselves.42 

For Johnson and Pihama this reconstruction and centring process 
involves 'cultural constructions of identity' .43 For them, as Maori 
women, that means: 

we each have a relationship to the land; we are each connected to 
mana whenua. As Maori women we have a relationship to 
spirituality, mana wairua. As Maori women we are located in 
complex relationships within whakapapa, mana tangata. Each of 
these aspects of tikanga Maori is a part of who we are as Maori 
women, whether or not we experience them in our day-to-day 
realities, as they originate from historical and cultural sources that 
both precede and succeed us. The complexities of such relationships 
extend into whanau, hapu and iwi, so no single expression is the 
'one'; all of them may, and do, find a range of expressions. Hence, 
what may be viewed as an essence in cultural terms does not, in our 
terms, equate to essentialism. Rather, it expresses the historical and 
social construction of cultural relationships.44 

What is not explicitly apparent from Johnson and Pihama's analysis is 
whether the specific experiences they recalled form the parameters, 
the boundaries, of Maori identity. While they acknowledge that Maori 
women, like any cultural group, are not homogeneous, and that any 
assertion that they were so would be essentialist, they provide a list of 
experiences that they have as Maori women, for instance relationships 
to the land, to spirituality, and within whakapapa. In using the pronoun 
'we' Johnson and Pihama are clearly and specifically speaking from 
their own experiences. However, the specific 'we' seems to evolve 
into a more generalised 'we Maori women' in their statement that 
'[e]ach of these aspects of tikanga Maori is a part of who we are as 
Maori women, whether or not we experience them in our day-to-day 
realities, as they originate from historical and cultural sources that both 
precede and succeed us.' Their assertion that each of those aspects of 

42 

43 

44 

Johnson and Pihama (supra n 20) 84. 

Ibid. 

Ibid, 84-85. 
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tikanga Maori is part of who they are as Maori women becomes, in the 
next part of the sentence, an assertion that those aspects are part of all 
Maori women 'whether or not we [here read in the general "we Maori 
women"] experience them in our day-to-day realities ... '. This analysis 
raises another set of questions- such as whether I am Ngatihine if I 
'don't know' that I am. Is there a biological essence here and not only 
a cultural essence? Johnson and Pihama explain that while this may 
seem to be cultural essentialism, it is instead an expression of the 
historical and social construction of cultural relationships. 

Johnson and Pihama later acknowledge in discussing Kathie Irwin's 
work4~ that: 

Maori women arc not a homogenous group. There is no model of 
what it is to he a 'real' or 'acccptahlc' Maori woman. That, we 
helicvc, would he essentialism in practice .... We are different, and 
those differences count. There arc a numhcr of factors that influence 
the life experiences of Maori women, and these diverse factors arc 
a part of the diverse experiences which Maori women articulate. In 
seeking to make our differences visihlc and to create space for Maori 
women's stories, opinions and voices to he heard, we must provide 
forms of analysis which ensure that issues of race, class and gender 
arc incorporated, and their intersection engaged with.46 

So here Johnson and Pihama compare their historical and cultural 
construction of identity to a 'real' or 'acceptable' homogenous Maori 
woman's identity to illustrate the essentialism of the Iauer. While I 
appreciate the distinction that they are making here, I believe that 
Johnson and Pihama's analysis reflects a comparison of a set of socially 
and historically determined cultural practices, any combination of 
which may constitute a Maori woman's identity, with only one 
combination which reflects the predetermined culturally 'real' or 
'acceptable' Maori woman. In other words, from my reading of their 
analysis, the distinction is hetwecn one or many possihle historically 
and socially determined cultural constructions of a Maori woman's 
identity. Both practices arc potentially limiting as they hoth reduce the 
complexity, the ambiguity, and the contradictions of Maori women\, 

4') Irwin, supra n 40. 

Johnson and Pihama (supra n 20) X:i. 
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identity to cultural constructions that are determined by history and 
society. Johnson and Pihama also point out that ' [ e ]ach of these aspects 
of tikanga Maori is a part of who we are as Maori women, whether or 
not we experience them in our day-to-day realities, as they originate 
from historical and cultural sources that both precede and succeed us. ' 47 

While I appreciate and understand the epistemological and ontological 
basis for this assertion, how does this discussion take account of the 
experiences of Maori women who: do not have a relationship to the 
land; do not have a relationship to spirituality, mana wairua; do not 
locate themselves or have not been located in complex relationships 
within whakapapa; or do not validate - and may even denigrate - te 
reo me nga tikanga Maori?48 Further, how does this discussion take 
account of Maori women who do not want to have those relationships? 

While it is tempting to avoid essentialist practices by asserting or 
providing a range of options within which or from which Maori 
women's identity may be reconstructed, the act of prescription may 
simultaneously be an act of restriction/limitation which perpetuates 
the practice of oppositional localities whereby those Maori women 
who fit within one or some of the prescripts are included and those 
who do not are excluded. Regardless, both practices have the final 
result/outcome of turning difference into exclusion. 

Why is this? My view is that adopting and/or utilising a practice of 
identity construction built on binary logic inevitably turns difference 
into exclusion. This effect is endemic and inherent in the notion that 
identity construction is relational and thus binary.49 The effect is not 
ameliorated or transformed by processes of inversion, reclamation or 
resistance by oppressed groups such as Maori women. Instead the 
process and its negative effects are perpetuated and reinforced, this 
time, by the very oppressed groups who were subjected to such 
oppressive and disempowering practices and tactics originally. But 

47 

48 

49 

Ibid. 

Ibid. Johnson and Pihama then assert that '[c]ritical to Maori women's 
frameworks is the validation of te reo me nga tikanga Maori, and in particular 
the reassertion of the status of Maori women within a Maori context and 
wider society generally.' 

Said and Meredith (supra n 21 and 22) and accompanying text. 
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this time, those oppressed groups are perpetuating such tactics against 
even more disempowered groups, that is, Maori women whose identity 
as Maori is contested. 

My purposes in focussing upon this issue are, first, to highlight the 
negative effects of uncritical acceptance and utilisation of such notions 
of identity and ways of 'becoming' and, second, to make space to 
envision new, different and alternative epistemology and ontology 
which do not have the final result/outcome of turning difference into 
exclusion and thus perpetuating oppressive tactics and practices or 
relationships of power. 

The deployment of these practices is a further example of how we are 
repeating, albeit with a difference, the practices and tactics of 
colonisation which, as Johnson and Pihama have identified, turned 
difference into exclusion. The difference is that we are doing it to each 
other. Papusa Molina, a Mexican woman living in the United States of 
America, discusses this phenomenon and points out: 

50 

Another qualitative change consists in looking at every human being 
- including ourselves - as victims and perpetrators of oppression. 
Because we live in a society that emphasizes a dichotomous world 
view, we live our lives making either-or choices, labelling each 
other by opposition and dividing the planet into good and bad, black 
and white, yes and no. Everything around us tells us that in order to 
affirm who we are, we need to negate the other or define it as the 
opposite. I think that especially as people of color, we have a hard 
time seeing ourselves as oppressors. Because we look at ourselves 
in just one dimension - race - we aren't aware of the many times 
we also participate and, with our daily actions, maintain a system 
that distributes rewards based on gender, age, class, sexual 
orientation, religious/cultural background, physical and mental 
ability, etc, etc, etc. It is only recently that some feminists have at 
least started asking for an analysis based on gender, sexuality, class 
and race. However, we are very quick to blame the white, upper 
class, Christian, heterosexual, able-bodied man as the Oppressor 
with capital 0. I think it is important that we start assuming some 
responsibility for our contribution to this patriarchal, imperialist 
system which ends up oppressing most of us. 50 

Molina, P 'Recognizing, accepting and celebrating our differences' in 
Anzaldua, G (ed) Making Face, Making Soul- Hacienda Caras: Creative 
and Critical Perspectives by Women of Color (1990) 330. 
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I think Molina accurately depicts the contradictions and tensions of 
our colonised and oppressed realities. In utilising practices and tactics 
of power to exclude, suppress, and silence others, how do our actions 
perpetuate the practices and tactics of power of colonisation/ 
imperialism? Yes, we may be colonised and oppressed, but is that an 
excuse or justification for our ongoing, conscious exercise of the same 
oppressive practices and tactics? The point of asking these questions 
and exploring these issues is to encourage critical inquiry into our 
own practices, so that in our evolving consciousness, we may contribute 
to the development of what Gloria Anzaldua describes as 'new 
consciousness', new ways of being, or relating which are inclusive 
and not exclusive, which are respectful, and which lead to the 
acceptance and the celebration of our differences and our uniqueness. 

Ill: He ara hou 

The final part of this weaving is a response, my response to the mute, 
reverberating karanga from the many silenced, muted, repressed, 
colonised, oppressed, excluded 'others' who, as a result of the practice 
of identity construction built on binary logic which inevitably turns 
difference into exclusion, are positioned at the margins. This response 
is also simultaneously my karanga from those margins, from exile, 
from my 'othered' spaces. This is not to disclaim the positions of 
privilege that I occupy as a result of my education, income and 
occupation, but in this moment of foregrounding the practices and 
tactics of oppression that silence and exclude, I am also speaking from 
my own personal experience and engagement with these political 
struggles as well, and not just as some disconnected, distant observer. 

From the previous part of this weaving, the karanga of the excluded 
'others' have identified the practices and tactics of exclusion and 
highlighted the transformative possibilities of creating new pathways, 
new tools, new consciousness, new analyses, new theories which 
celebrate and accept our differences. In this part I want to traverse the 
potential of these new possibilities to transform the practices and tactics 
of oppression. I also want to explore the useful deployment of these 
new possibilities in our relationships with 'others'. I will discuss the 
possibilities of: first, conceptualising identity as unstable, contested, 
contestable, contradictory and responsive to social and historical 



2001 Resistance and Becoming 133 
constructions and contexts; second, developing analytical tools that 
address the realities and complexity of our experiences of the 
simultaneous operation of oppressive practices and tactics that 
differentiate between people on the basis of their race, class, gender 
and sexuality,51 and their intersection;52 and third, transforming the 
basis of our relationships with our historically constructed 'others' from 
a hierarchical, oppositional, oppressive, object-subject, subjugated 
relationship into one which is based on mutual acceptance, respect 
and, dare I say, trust. 

1. Reconceptualising identity 

There has been a lot of theoretical work undertaken by feminists53 and 
other critical theorists54 on the project of reconceptualising or 
retheorising identity construction. In a feminist context, the critical 
transformation that has developed is that 

51 

52 

53 

54 

[r]ather than understanding 'women' as [a] reconstituted identity, 
or even identities, [some New Zealand feminist academics] explore 
the notion that women are multiply organised subjects whose 

As a result of the political struggles I am engaged in I am focussing here on 
only four of the possible criteria of differentiation that lead to discrimination. 
However, I do not wish to discount the importance of issues such as age, 
marital status, or disability that others, due to their particular engagement 
with political struggles, will choose to foreground. It is interesting to become 
conscious about this process of foregrounding some criteria/issues ahead of 
others and to consider whether the analytical tools that we wish to create 
are/will be/may be useful in other political struggles. 

This is a course recommended by Johnson and Pihama, see supra n 20 at 85. 

See Johnson and Pihama, supra n 20; Lamer, W 'Gender and ethnicity -
theorising "difference" in Aotearoa!New Zealand' in Spoonley, P (ed) Nga 
Patai- Racism and Ethnic Relations in Aotearoa/New Zealand (Palmerston 
North, NZ: Dunmore Press, 1996) 159; Jones, A and Guy, C 'Radical 
feminism in New Zealand: from Piha to Newtown' in DuPlessis eta! (eds) 
Feminist Voices- Women's Studies Texts for Aotearoa/New Zealand (1992) 
309. 

Johnson and Pihama, supra n 20; Said, supra n 2; and Anzaldua, supra n 
12. 
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identities are actively created and recreated in response to contested 
political, economic and social power relations. 55 

Implicit in this understanding of identity are a rejection of essentialism, 
and the promotion of social constructionism. 56 However, as Lamer 
explains, while the 'subject' of this form of theorising identity/ 
difference is not fixed, nor is it 'the perpetually deferred subject of 
poststructuralism in which identity can never be grasped and so cannot 
be used as a site of resistance'. 57 In this model of identity, Lamer argues, 
'because these non-essentialist identities can be strategically used in 
order to ground claims for a feminist practice, agency can be 
exercised' .58 However, like the 'subject' herself, the form of agency 
that is exercisable is 'born of history and geography and anchored in 
the history of specific struggles (Mohanty, 1991: 37). Sandoval (1991: 
11)' .59 Lamer explains it in this way: 

Any social order which is hierarchically organised into relations of 
domination and subordination creates particular subject positions 
within which the subordinated can legitimately function. These 
subject positions, once self-consciously recognised by their 
inhabitants, can become transformed into more effective sites of 
resistance to the current ordering of power relations.60 

Seuffert and Davies describe this theoretical development of 
postmodem identity politics in the following terms: 

55 

56 

57 

58 

59 

60 

Anti-essentialists, or postmodern social constructionists, reject 
essentialism in any of its forms, arguing instead that identity is 
constructed relationally through complex and sometimes 
contradictory discursive practices. As subjects, we can only know 
ourselves through interaction and contrast with other subjects: 'The 

Lamer (supra n 53) 160. 

On social construction, see Seuffert, Nand Davies, M 'Knowledge, identity, 
and the politics of law' (2000) 11:2 Hastings Women's Law Journal 259, 
especially 281 at n 140. 

Supra n 55 at 161. 

Ibid, 162. 

As cited in Lamer, W (supra n 53) 162. 

Ibid. 
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body is "always already" culturally mapped; it never exists in a 
pure or uncoded state. ' 61 'Cultural mapping' refers to the ways in 
which messages produced by the culture in which we live constitute 
who we are. All identities are socially constructed in complex 
interactions played out through various discourses including law, 
the media, the arts and politics.62 

Seuffert and Davies' notion of the body being "'always already" 
culturally mapped' is strikingly similar to Johnson and Pihama' s notion 
that whether we, as Maori women, experience aspects of tikanga Maori 
in our day-to-day realities or not, they are 'a part of who we are as 
Maori women ... as they originate from historical and cultural sources 
that both precede and succeed us.' 63 

One of the possibilities of this ideology of identity construction is that 
it more genuinely reflects the complexities, contradictions and tensions 
of identity formation and identity politics while still enabling strategic 
resistance. However what strikes me about this theoretical development 
is its ideological and thus practical limitations. Grounded in Western 
epistemology which is acknowledged by Davies and Seuffert 
explicitly ,f-A this theory of postmodern identity politics attempts to move 
beyond the limitations of an identity politics based on a weak 
essentialism or on a unified stable 'subject' by rejecting essentialism 
and fully embracing social constructionism. While I have some 
intellectual empathy for this particular repositioning of identity 
formation within a social constructionist analysis, I am not convinced 
that this new theorisation of identity and identity politics radically 
transforms the Western practice of identity construction built on binary 
logic, which inevitably turns difference into exclusion. Nor does it 
assist in the development of new ways of 'becoming'; as to build such 
a strategy from Western epistemology is to be forever determined by 
the dominant hegemonic ideology. This course also needs to be resisted. 
It is a radical transformation of Western epistemological frameworks 
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63 
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Seuffert and Davies (supra n 56) 281 at n 140. 

Ibid, 281. 

Johnson and Pihama, supra n 47 and accompanying text. 

Seuffert and Davies (supra n 56) 288. 
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that is required to transform the oppressive practices and tactics that 
have been deployed in the processes of imperialism, cultural 
nationalism, patriarchy and compulsory heterosexuality. 

My concern about the theoretical limitations of social constructionism 
is that at its heart it is still a model of identity construction that is 
based in and perpetuates binary logic and dichotomies. For instance, 
Lamer's discussion of the subject who, once they recognise it, can 
transform their subject position 'into more effective sites of resistance 
to the current ordering of power relations ' 65 is based on a construction 
of the social order as hierarchically organised into relations of 
domination and subordination. This construction of the social order 
reflects binary logic and dichotomies. Therefore I suggest that identity 
construction within this construction of the social order will also reflect 
binary logic and dichotomies. 

The presence of binary logic and dichotomies is more evident in Davies 
and Seuffert's discussion of postmodern social constructionists who, 
they state, argue that 'identity is constructed relationally' and that '[a]s 
subjects, we can only know ourselves through interaction and contrast 
with other subjects'. 66 This statement relocates identity formation in 
the Western epistemological binary framework of one's relationship 
with another subject, similar to the explanation provided by Johnson 
and Pihama, who in terms of Davies' and Seuffert's analysis, deploy a 
model of identity politics based on weak essentialism.67 What is 
interesting to me about this is how each of these ideologies suffers 
from what I term 'epistemological pathology'. Conceptually, the binary 
framework posited by Western epistemology is inherently limiting and 
restrictive as it categorises, prioritises and pathologises in terms of a 
simplistic either/or model. Postmodern identity politics, like weak 
essentialism, shifts or removes the parameters of each side of the 
dichotomy while imputing agency and therefore power to the either/or 
model. Essentially, the practices and tactics implicit in the binary 
framework are repeated, albeit with a difference in each of these models. 

65 Lamer, supra n 60. 

66 Seuffert and Davies (supra n 56) 281. 

67 Ibid, 277-281. 
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This repetition, I argue, evidences the presence of the same binary 
framework. In relation to the logic of repetition in the context of law, 
Margaret Davies explains that 'it is, after all, central to the notion of 
repetition that something of the same recurs, otherwise it would not be 
repetition at all' .68 

2. The possibilities of intersectionality theory 

Intersectionality theory has been the 'conceptual anchor of recent Black 
feminist theorizing' 69 which is concerned with 'the understanding of 
race, class and gender as simultaneous forces'. 70 Rose Brewer describes 
the major propositions of an exploration of the simultaneity of 
oppression as including: 

I> X 

70 

71 

critiquing dichotomous oppositional thinking by employing both/ 
and rather than either/or categorizations 

allowing for the simultaneity of oppression and struggle, thus 

eschewing additive analyses: race+ class+ gender 

which leads to an understanding of the emheddedness and 
rclationality of race, class and gender and the multiplicative nature 
of these relationships: race x class x gender 

reconstructing the lived experiences, historical positioning, cultural 
perceptions and social construction of Black women who an: 
enmeshed in and whose ideas emerge out of that experience, and 

developing a feminism rooted in class, culture, gender and race in 
interaction as its organizing principle. 

Importantly, the theorizing ahout race, class and gender is 
historicized and contexlualized.71 

Davies, M /)efimitinJi the /,aw: 'f'ostmodernism' and the /'olitin of l.aw 
(London: Pluto Press, J<J<J6) IO<J. 

Brewer, supra n I 0. 

!hid. 

!hid. 
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Kimberle Crenshaw explains the relevance and utility of 
intersectionality theorising in the following terms: 

The particular experience of black women in the dominant cultural 
ideology of American society can be conceptualised as 
intersectional. Intersectionality captures the way in which the 
particular location of black women in dominant American social 
relations is unique and in some senses unassimilable into the 
discursive paradigms of gender and race domination. One commonly 
noted aspect of this location is that black women are in a sense 
doubly burdened, subject in some ways to the dominating practices 
of both a sexual hierarchy and a racial one. In addition to this added 
dimension, intersectionality also refers to the ways that black 
women's marginalisation within dominant discourses of resistance 
limits the means available to relate and conceptualise our 
experiences as black women.72 

These analyses of intersectionality theory highlight its 
reconceptualisation of the oppressive practices of race, class and gender 
as a multi-faceted product of these elements, rather than as additive. 
This is evident in Brewer's notion of the 'multiplicative nature of these 
relationships: race x class x gender' 73 and in Crenshaw's reference to 
the double burden that black women are subjected to as a result of the 
operation of race and gender hierarchies. 74 Like postmodem identity 
politics as discussed in the previous section, intersectionality theory is 
a useful tool for illuminating the unique experience of, in this case, 
black women because it attempts to reflect the specific realities and 
experiences of black women rather than a generalised, essentialised 
conception of black experience plus women's experience. However I 
argue that, like postmodem identity politics, intersectionality theory, 
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Crenshaw K 'Whose story is it anyway? Feminist and antiracist 
appropriations of Anita Hill' in Morrison, T (ed) Race-ing Justice, En
gendering Power - Essays on Anita Hill, Clarence Thomas, and the 
Construction of Social Reality (NY: Pantheon Books, 1992) 403--404. 

Brewer, supra n 10. 

Crenshaw, supra n 72. 

Bullock et al (supra n 16) at 558: 'narcissism. In psychoanalytical theory 
(see PSYCHOANALYSIS), extreme love of self.' I use this tenn narcissistic 
to evoke the story of Narcissus who falls in love with his own reflection. 
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while useful as one of the set of tools used to rattle dominant normative 
hegemony in developing the self-actualised 'other', fails to inspire 
transformative models, theories and practices. 

Intersectionality theory, although developed by black women and other 
theorists critical of any dominant hegemony, builds upon existing 
constructions and theories of the operation of race, class, and gender 
hierarchies. It extends analysis of the operation of those hierarchies 
beyond a simplistic additive model of race + class + gender to an 
analysis which posits a multiplicative model. It posits the simultaneous 
operation of these hierarchies for the relevant subject- a black woman; 
a black, poor woman; a black, poor lesbian - as reflecting and as 
speaking to the unique and specific experiences of those subjects. 
Intersectionality theorists argue that the unique experience of a black 
woman is not reducible to the monolithic woman's experience plus 
the monolithic black (man's) experience, and nor is the theorising of 
those experiences so reducible. 

This theory has the potential to reflect the complexities, contradictions 
and tensions of the simultaneous operation of those categories of 
oppressive practices. As such, it is part of the set of theoretical tools 
that may be usefully deployed in resistance and self-actualisation 
projects. However, I am perplexed by the attempt to build a self
actualising and reflexive theory of our complex and contradictory 
realities from the dichotomous, boundary-laden, fixed, and ordered 
analyses of the oppressive operations of race, gender and class. Here I 
am making an assumption that intersectionality theory is not only a 
theory of our oppression - although maybe it is, and therefore my 
perplexity is answered- but that it is also a theory of our lives, of the 
rich potentiality of our lives. My concern is that it is not only the 
oppressive practices of racism, sexism and classism that maintain and 
perpetuate relationships of power. But at a different level of experience, 
at the ontological and epistemological level, how we analyse and 
understand these specific experiences of racism, sexism and classism 
is also enmeshed with boundary and restriction, and hence limiting. 

While both postmodern identity politics and intersectionality theory 
offer new possibilities of reconceptualising and retheorising our 
identity, identity politics and our unique experiences, these possibilities 
are in both cases epistemologically and ontologically limited by Western 
epistemology's narcissistic75 tendencies. By this I am referring to the 
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totalising and universalising nature not only of the ideological 
constructions of identity formation, but also of Western epistemology 
itself.16 One difficulty for us, as 'others' who are traversing the 
theoretical possibilities of building a self-actualised, reflexive theory 
of our own rich lives, is the dominant hegemonic nature of Western 
epistemology. Another difficulty is carving out space from our 
resistance projects, where we are locked into models of engagement 
with the 'other', to imagine, to dream, to create, out of our own 
epistemologies and practices, new transformative theory that is neither 
based on nor made in response to the oppressive practices of Western 
epistemology. The next and final section tentatively explores 
possibilities for such a new transformative theory. 

3. Beyond Western epistemology 

bell hooks tells a story about how she conceives of the creative 
possibilities necessary for transformation. She writes: 

76 

I often begin courses which focus on African-American literature, 
and sometimes specifically black women writers, with a declaration 
by Paulo Freire which had a profound liberatory effect on my 
thinking 'We cannot enter the struggle as objects in order to later 
become subjects.' This statement compels reflection on how the 
dominated, the oppressed, the exploited make ourselves subject. 
How do we create an oppositional world view, a consciousness, an 
identity, a standpoint that exists not only as that struggle which also 
opposes dehumanisation but as that movement which enables 
creative, expansive self-actualization? Opposition is not enough. 
In that vacant space after one has resisted there is still the necessity 
to become- to make oneself anew. Resistance is that struggle we 
can most easily grasp .... There is an inner uprising that leads to 
rebellion, however short-lived. It may be only momentary but it 

For further discussion about the Enlightenment and epistemological 
universalism and truth claims see Smith, LT Decolonising Methodologies: 
Research and Indigenous Peoples (Dunedin, NZ: University of Otago Press, 
1999) 58-77; Seuffert and Davies, supra n 56; Battiste, M (ed) Reclaiming 
Indigenous Voice and Vision (2000); Battiste, M and Youngblood Henderson, 
J Protecting Indigenous Knowledge and Heritage - A Global Challenge 
(Saskatoon: Purich Publishing, 2000). 
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takes place. That space within oneself where resistance is possible 
remains. It is different then to talk about becoming subjects. That 
process emerges as one comes to understand how structures of 
domination work in one's own life, as one develops critical thinking 
and critical consciousness, as one invents new, alternative habits of 
being, and resists from that marginal space of difference inwardly 
defined.77 

This profound analysis of the dual process of becoming a subject is 
what I am referring to as the creative possibilities required for 
transformation. Not only must we resist dehumanisation, but we must 
also make ourselves anew. As hooks argues, ' [ o ]ppostion is not enough'. 
She also explains that this process of 'creative, expansive self
actualization'78 emerges as one 

comes to understand how structures of domination work in one's 
own life, 

develops critical thinking and critical consciousness, 

invents new, alternative habits of being, and 

resists from that marginal space of difference inwardly defined.79 

From a feminist perspective, Margaret Davies offers insights into the 
creative possibilities beyond the limitations of this theoretical 
construction. She argues that: 

77 
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Although deconstruction teaches that we may not be able to think, 
theorise, or express an outside or absolute alterity, it is none the 
less important for feminists to attempt to imagine it- at some point 
to refuse negotiation in favour of separation (lesbian separatism 
being only the most obvious form) or of the thought of some 
unimaginable other. 80 

hooks (supra n 17) 15. 

Ibid. 

Ibid. 

Davies (supra n 68) 16. 
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I would add that this epistemological limitation imposed by 
deconstruction theory is yet another reflection of Western 
epistemology's narcissism. One then can't help but wonder about the 
purpose of this practice of narcissism that pervades Western 
epistemology. It seems strangely like the practice of Christianity, which 
posits that there can be only one god, or Austinian conceptions of 
sovereignty, which posit that there can be only one sovereign. The 
effect of those practices for indigenous peoples worldwide was and 
continues to be genocidal. 

To summarise, my substantive criticisms are of the binary determinism 
that constructs identity formation and identity politics in Western 
epistemology, whether the ideology concerns fixed identities or social 
constructionism. Both ideologies suffer from the same epistemological 
pathology of being determined by binaries. My further criticism is of 
what I refer to as Western epistemology's narcissism. For instance, the 
Western epistemological construction of identity as the relationship 
between 'I' the superior 'subject' and 'Other' the inferior 'object' -
which is at the core of both the fixed identity ideology and social 
constructionism- mirrors the relationships constructed by Western 
epistemology between it and any other epistemologies. That is, Western 
epistemology has constructed itself as 'I' the 'subject' in relation to all 
its inferior, 'Other' epistemologies. In the context of Western 
epistemology's dominant hegemony, the effect of this narcissistic self
construction is to universalise and totalise this epistemology. 

In attempting to confront these limitations of Western epistemology, I 
am guided to Maori epistemology, Maori whakaaro, Maori tikanga, 
Maori philosophy. Part of the contradictions of my colonised reality is 
that I am attempting to access this consciousness in the language of 
my coloniser. As such, I fully acknowledge the limitations of this 
journey. However, equally, as an uri o Ngatihine me Ngapuhi, I 
acknowledge what I understand to be my obligation, responsibility 
and life purpose to bring my own imperfect stone of activism to the 
pile to build an edifice of hope. 

One of the distinguishing features of Maori philosophy is the notion 
of collectivity. Moana Jackson points out in relation to Maori law that: 

The institutions or processes of the law which grew out of the 
jurisprudence sought to give practical expression to the notions of 
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collectivity which underpinned and were the base of all Maori 
thinking. 81 

This theme of collectivity is evident in particular in the social structure 
of Maori society around three interrelated parts - iwi, hapu and 
whanau.82 It was also evident to the colonisers who recognised the 
potential threat to their epistemology and colonising project posed by 
the notions of collectivity that underpinned all Maori thinking. For 
instance, in 1870 Henry Sewell, the Minister of Justice, explained that 
the object of the 1865 Native Lands Act was: 

The detribalisation of the Maoris, to destroy ... the principle of 
communism . . . upon which their social system was based, and 
which stood as a barrier in the way of all attempts to amalgamate 
the Maori race into our social and political system ... 83 

This collectivity which underpins Maori epistemology contrasts sharply 
with the individualism that characterises Western epistemology and 
its construction of identity formation in terms of the dichotomous 'I' 
the superior 'subject' and 'other' the inferior 'object'. 

A further distinguishing feature of Maori epistemology and philosophy 
is the notion of balance. Many Maori84 have highlighted the centrality 
of this notion of balance in te ao Maori. As Ani Mikaere explains: 
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Central to the operation of th[ e] everyday framework [of Maori 
life] was the imperative to maintain balance: balance within the 

Jackson, M 'Justice and political power: reasserting Maori legal processes' 
in Hazlehurst, KM ( ed) Legal Pluralism and the Colonial Legacy (Aidershot: 
Avebury, 1995) 245. 
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n 81; Jackson, M The Maori and the Criminal Justice System He Whaipaanga 
Hou -A New Perspective Part 2 (Wellington, NZ: Dept. of Justice, 1988) 
40; Mikaere, A 'The Balance Destroyed: The Consequences for Maori 
Women of the Colonisation of Tikanga Maori' (1995) Unpublished MJur 
Thesis; Pere, R Ako - Concepts and Learning in the Maori Tradition 
(Hamilton, NZ: University of Waikato, 1982); Smith, L Decolonising 
Methodologies (1999). 



144 Yearbook of New Zealand Jurisprudence Vol 5 
whanau and hapu, balance between people and the environment, 
and the internal balance of each and every individual within the 
group. The institutions of tapu and noa were integral to the complex 
of daily life as they ensured the preservation of spiritual balance, 
which was essential to the survival and well-being for the 
community. 85 

Ani Mikaere highlights the imperative nature of this notion of balance 
to te ao Maori. Along the journey and amongst the weaving of this 
paper, I have inevitably been pondering in a deep metaphysical sense 
about what is an antidote to Western epistemology's narcissistic, 
universalising, dichotomising pathology. Not that I consider for a 
moment that my response or any response will be definitive or that the 
effect of that response will be immediate relief. I understand and accept 
that liberation is a journey, a process and not a destination. In my 
pondering, these key notions in te ao Maori of collectivity and balance 
have continued to emerge as sources of possibility for such an antidote. 
However, in dropping deeper into this epistemological cavern, I am 
struck by the interrelatedness and interconnectedness of these two key 
notions of collectivity and balance and of other key concepts such as 
manaaki, aroha, paiheretangata, tuhonohono and paharakeke, xo mana, 
tapu, noa, whakapapa, tika, he, utu and whanaungatanga. x7 

Onto logically, te ao Maori is characterised by this interrelatedness and 
interconnectedness. It pervades, acts upon and shapes the philosophy, 
the Jaw, the tikanga, the social structures, the language and the people 
of te ao Maori. For instance, whakapapa is understood as connecting 
members of specific whanau, hapu and iwi, but also connecting those 
humans to the gods and to the environment. xx This reflects the ontology 
of interrelatedness and interconnectedness to which I am referring. A 
further example is evident in te reo Maori. For instance, the words 
whanau, hapu and iwi are understood as referring to the three-tier social 
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structure of Maori society. However, those words also have other 
significant meanings as follows: whanau -to give birth; hapu- to be 
pregnant; iwi - refers to bones, and people. The utilisation of these 
words to denote the fundamental social structure of Maori society as 
well as to refer to the life-generating processes and supporting structures 
is again an illustration of the interrelated and interconnected ontology 
of te ao Maori. 

According to Manuka Henare: 

The Maori does not and never has accepted the mechanistic view 
of the universe which regards it as a closed system into which 
nothing can impinge from without. Western concepts which 
distinguish between the sacred and the world of the profane and 
talk of dichotomies between human and natural do not fit easily 
into the Maori world view.89 

The possibilities for a liberatory journey of an ontology of 
interrelatedness and interconnectedness are significant. This ontology 
concerns connections and relations. As such, the context within which 
this ontology is developed is important. In te ao Maori, recognising 
and respecting the inherent mana of all people, living things and the 
gods is fundamental. That context is significant for the development 
of an ontology based on interrelatedness and interconnectedness. 
Further, the purpose or aim of such ontology is critical. In terms of a 
liberatory journey, the purpose or aim of an ontology of interrelatedness 
and interconnectedness is that all collectives and their members should 
he able to live fully, purposefully and meaningfully and to flourish. 
Thus the practices, politics and epistemology that flow from an ontology 
of interrelatedness and interconnectedness will he directed to these 
purposes. This ontology is in direct opposition to Hobbes's ideology 
of humanity as a state of nature, 'with men engaged in a constant 
struggle for power and scarce resources [which] suggested innate anti
social tendencies' :m However, as Barbara Goodwin explains, while 
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llliheral theorists (of whom Hohhes was a forerunner in S<lllle <ll ht:r 
respects) rejected this conclusion, I they I did not, however, assume 
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natural sociability. The assumption is rather that men are 'mutually 
indifferent' because of their free, independent nature. 91 

The purpose of this ontology of interrelatedness and interconnectedness 
also simultaneously provides guidelines as to its limitations and clearly 
there will have to be some balancing between competing interests. 
However, the way those interests are conceived and progressed will 
be vastly different under this ontology. What will become critical is 
effective and meaningful communication and relationships. 

The development of such ontology will require understandings of 
responsibility and obligation, of community, of reflexivity and 
complementarity. By responsibility and obligation I am referring here 
to an acceptance of relatedness and connectedness, and of the myriad 
of responsibilities and obligations that flow from this. For instance, in 
honouring my relationship and connection to the environment, I accept 
an obligation to recycle, to clean beaches that I visit, and to grow 
organically. Community to me speaks of the many different 
communities that I belong to, that own me or that I am in the process 
of creating. They may include, for instance, my primary relationship, 
my whanau, hapu and iwi, Te Piringa, the international community of 
indigenous peoples, individuals with whom I engage in political 
activism, people with whom I share core beliefs, some feminists. By 
reflexivity, I am referring to a lifelong process and ontological vocation 
of developing the capacity to see your own ontology and how it impacts 
on others. And finally, complementarity speaks to me of the capacity 
to see both/and, and to honour these tensions or contradictions. Patricia 
Williams explains this phenomenon as follows: 

It has to do with a fluid positioning that sees back and forth across 
boundary, which acknowledges that I can be black and good and 
black and bad and that I can also be black and white, male and 
female, yin and yang, love and hate.92 

At its core, interrelatedness and interconnectedness is a profoundly 
metaphysical ontology that also requires human agency. This is not 
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the separation of mind, body and spirit demanded by Western 
epistemology, for separation is itself conceptually illogical and 
impossible to this ontology. What is important is not only the 
metaphysical or the human agent, but also the myriad of ways that the 
connections and relationships between them are formed and developed. 

The application of this ontology of interrelatedness and 
interconnectedness in building relationships between Maori and the 
state and between Maori and Tauiwi would mean a number of things. 
First,: the state and Tauiwi would recognise the existence and the 
validity of Maori philosophy, Maori epistemology, and Maori law. This 
recognition would entail development of deep understanding of the 
impact of the past 162 years of Western epistemological and political 
hegemony; the state and Tauiwi would listen to and hear the injustices 
perpetuated by this hegemony, and be compelled to act to transform 
those oppressive practices. The purpose of building relationships 
between Maori and the state or with Tauiwi would not only be driven 
by sovereignty claims - there would be a genuine acceptance and 
appreciation of what we both bring to such relationships. Finally, Maori 
people may validate for themselves their right to be; and at their core, 
these relationships would not be determined by political, hegemonic 
or numerical power, but would be characterised by genuine engagement 
and dialogue kanohi ki te kanohi me ngakau ki te ngakau. 

I ahau e tuhituhi ana i enei moemoea, e pouri ana taku ngakau mo enei 
ahuatanga. Heoi ano kua maharatia e au te karanga o te rangatira o 
Maniapoto- 'ka whawhai tonu matou, ake tonu ake'. 

IV: Drawing the strands together 

This article highlighted the deployment of practices of power and 
counter-practices of resistance in the reclamation of Maori women's 
identity. I argued that while inevitable, these practices of resistance 
and that model of this relationship are inherently limiting and restrictive, 
for at their core, they are built around Western epistemology's 
dichotomous models of identity formation, whether that is a fixed or 
an essentialised identity formation or a model of social constructionism. 

Western epistemology is, I contend, characterised by a narcissistic, 
dichotomising, universalising and totalising pathology, which prevents 
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it from developing or assisting in providing alternative consciousness 
that is necessary to transform oppressive practices. Thus, ideologies 
such as social constructionism and intersectionality that are built upon 
or in response to the pathologies of this epistemology will be similarly 
constrained and limiting. As Audre Lorde wrote- we can't dismantle 
the master's house with the master's tools. 

What are required for this dismantling process are new or alternative 
tools which are not derived from the pathologised epistemology, but 
which are located in entirely alternative world views. In my journeying 
along this particular pathway, the world view that I was inevitably 
guided to was that of my tupuna, that of my whanau, hapu and iwi in 
all senses of those words. In my very tentative and preliminary 
exploration of this alternative, and by its very existence, counter
hegemonic worldview, some central notions emerged as speaking of 
possibilities and of potential for transformative consciousness. Those 
central notions include collectivity and balance. The imperative 
underpinning both of these notions, however, is what I ultimately 
described as the ontology of te ao Maori - that is, the notion of 
interrelatedness and interconnectedness. Together these central notions 
of te ao Maori provide an alternative vision of human ontology that 
has the potential to be utilised and developed for the liberation of all 
peoples. 

A Tauiwi colleague and close friend recently explained to me her 
reasons for being at Waikato Law School and for believing in and 
working on the bicultural project, 9

' despite the setbacks and 
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disappointments that we encounter along this journey. 94 This prompted 
in me a deeper awareness and engagement with what I have known for 
a long time now is my life purpose- that is, to be an activist, to be 
counter-hegemonic, and to contribute through teaching and research, 
at this stage in my life at least, to the development of alternative 
transformative consciousness. This article has partially clarified for 
me different strategies, ideologies, and practices that can be deployed 
in pursuit of this goal. However it has also provided the space in which 
my own creative consciousness could develop and grow alternative 
transformative consciousness. I acknowledge my tupuna for guiding 
me and preparing me for this journey - he mihi nui ki aku tupuna mo 
o koutou whakaaro hohonu i roto i tenei kete. 

94 He mihi ki a koe aku tino hoa e Gay mo o whakaaro hohonu. 


