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Introduction

Barry Barton

This special issue of the Yearbook arises out of seminars organized by the
University of Waikato School of Law in October 2003. The seminars
took as their subjects two particular matters that called for some public
discussion and debate, and were the focus of research being undertaken
within the School. The first, energy law reform, had come into the public
eye because of great concern about electricity shortages caused by the
second dry winter in three years. For those involved in energy law, and
indeed other aspects of the law concerning economic activity, the
establishment of an Electricity Commission in order to provide energy
security and to run the wholesale market was most significant. It signified
the end of light-handed regulation and reliance on self-regulation, and the
beginning of a new phase of industry-specific regulation. The second
matter, Maori claims to petroleum, was equally significant, in seeing the
appearance of the Waitangi Tribunal Petroleum Report, which endorsed
the claim that the Crown should provide redress for the deprival of iwi of
an interest in petroleum resources. The Crown's swift and full rejection of
such an interest was also notable. At the same time, the Foreshore and
Seabed case, Ngati Apa v Attorney General [2003] 3 NZLR 643 (CA)
showed that a related set of issues would present major new challenges to
find a suitable place for customary and Treaty rights in New Zealand law.
The School is continuing its work on iwi claims to petroleum in a
research programme (funded by the Foundation for Research, Science
and Technology) in conjunction with the the University's Department of
Earth Sciences and the Institute of Geological and Nuclear Sciences.

A seminar was organized on each subject. Both were presented In

Hamilton, and then one each in Wellington and Auckland. Those in
Hamilton and Wellington were closed by a commentary by the Attorney
General and previous Dean of the School, Margaret Wilson. Her
comments were valuable and thought-provoking. So too were observa
tions made in the open discussion that followed each seminar. It is hoped
that they provided a useful window for specific specialist communities
into the research work being undertaken by the School.

The seminar contributors have all reworked their research and presenta
tions in order to contribute to this special issue. However, it needs to be
clear that the papers are for the most part a record 'Of the seminar events.
They therefore vary a great deal in their length and detail. Rather than



exhaustive research on every issue, priority has been given to getting the
work out to a wider readership, and putting the contributions into the
record in a permanent form. We hope that they will be useful.

As editor, I give my warm thanks to the contributors, first in the seminar
events, and then in writing and finalizing their articles for publication. I
aiso thank Janine Pickering for her able work in organizing the seminars.

Barry Barton
Professor of Law, University ofWaikato



Law, Government, and State:
Trends in Energy Law

Barry Barton*

In this article, I shall provide some background for the present situation in
electricity refoml. Electricity looms larger as a policy matter than gas, but
it too faces changes in its legal framework. I then pose some broader
questions about regulation; about the kinds of regulation that one
encounters, other ways that government is involved in economic activity,
and then different dimensions or considerations that need to be taken into
account in determining how regulation should be designed.

I. THE BACKGROUND

First let us consider the situation in 1986 - not all that long ago. The
sector was governed by the Electricity Act 1968. It required one to hold a
licence to be in the business of supplying electricity, and it prescribed a
fonnula under which electricity supply authorities were charged for
electricity supplied by the Electricity Department or Electricity Division.
The NZED had a monopoly. After the reforms of the late 1980s and early
1990s, say in 1996, the electricity sector was characterized by: a
competitive market, no licensing and therefore no barriers to entry, no
regulatory agency, no price control for lines or wholesale or retail sales,
Electricity Corporation of New Zealand and Contact Energy Ltd as state
owned enterprises, the New Zealand Electricity Market, and, in spite of
the reforms, a lack of real competition. Since 1996 there has been much
effort to cajole real competition into existence, and to make the benefits
of competition more widely available to consumers. This effort was
undertaken firstly by the Electricity Industry Refonn Act 1998, splitting
ECNZ into Genesis Power, Mighty River Power and Meridian Energy;
and splitting lines (that is, distribution) from retail and generation. New
rules made it possible for retail customers to switch suppliers. Contact
Energy was sold to private shareholders. The second phase could be
described as 'steered self-regulation': 'industry solutions where possible
and regulation where necessary.' 1 The Ministerial Inquiry chaired by
David Caygill, with Stephen Kelly and Susan Wakefield, resulted in a
large dose of reform for institutions of self-government, in the establish-

Professor, School of Law, University of Waikato. I thank Anna Kingsbury and Nan
Seuffert for useful discussions while I wrote this article.
Ministry of Energy, Energy Policy Framework, 3 October 2000.
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ment of the Electricity Governance Board, and a set of statutory changes,
mainly in the Electricity Amendment Act 2001. Lines or distribution
activity was subjected to price control by the Commerce Commission.
Retail protection was improved. Distributed generation was facilitated,
and the separation of lines and supply in the 1998 Act was eased.

How successful has the market been? Competition has appeared, in both
wholesale and retail markets, although, with few players, there are doubts
about the depth of the competition. Diversity has opened up in the build
ing of new generation. Innovation has become possible. Cogeneration or
combined heat and power (CHP) has become widespread. Landfill gas
and wind power face no major institutional barriers. Prices have reflected
scarcity, but have not been successful in leading to increased capital
investment in new capacity for hydro-tinning purposes. Self-regulation
has proved to have significant capacity to meet national needs. It kept the
wholesale market running. It was a good deal more successful in doing so
than its California counterpart. It. showed itself able to respond (with a
nudge) to government policy requirements like retail switching and
demand-side participation. It engaged in active enforcement, under the
Market Surveillance Committee. The market institutions were able to
make new rules quickly to respond to changing circumstances.

As for competition, policy makers have become less sure that i.t is a
natural state of affairs that will assert itself. On monopoly, they have
become willing to accept that it exists, indeed that it is inevitable,
especially in a small country, and especially one with low population
density and demanding terrain. It is now generally accepted that
monopoly cannot be made to go away, and that we must dealt with it.
This is a contrast from views a few years ago. We now regulate price, but
not quality of service or other aspects. '

After the Ministerial Inquiry in 2000, the industry received some specific
direction from the government. In fact the government gave it some
substantial challenges. Most of the problems were part of the expanded
mandate contemplated for the new Electricity Governance Board; in
particular, the bringing into industry self-regulation of the lines compa
nies, and the bringing in of Transpower, with the associated transmission
pricing and investment issues. For two years, the industry, along with
user group representatives, worked hard at resolving all those require
ments, in the form of a new rule book. But it was unable to reach the
'substantial majority' the government wanted to see. Consumer groups
felt that the generator-retailers' position would be entrenched, to the
detriment of others; Transpower was unhappy with price and investment
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implications, and Meridian and Comalco could not sign off on rules that
they believed would cause breaches of the long-term contract to supply
the Tiwai Point Smelter.2 Before finding fault in all this, one should be
careful to understand the magnitude of the issues. Disputes about trans
mission pricing, and indeed about the very basis of the relationship
between Transpower and its users, had been going on for years, and there
was no particular reason why the EGB rules process should have made
them more tractable. The range of issues was very wide; not simply
generation and transmission, but right through distribution and consumer
protection. In some ways the process was struggling to make new law but
requiring the concurrence of the parties whose operations would be
affected. As for the length of the government's wish list for the industry,
it is useful to remember that there are all kinds of self-regulation and
relationships between a sphere of self-regulation and the general legal
system. Self-regulation is often coerced to one degree or another; or
variously sanctioned or supervised, and not entirely voluntary. One
writer, Julia Black,3 divides self-regulation into mandated, sanctioned,
coerced, and voluntary forms. Margot Priest4 speaks of various kinds of
supervised self-regulation. So there are shades of coercion, and shades of
voluntariness.

The other factor that emerged in early 2003 was a serious shortage of
hydro water in storage and relatively dry conditions for hydro generation.
An urgent national savings campaign was required. This came hard on the
heels of a dry winter and urgent savings in 2001. The government's
review of the 2002 dry winter had concluded that market mechanisms
would prevent such crises from recurring, but it could scarcely say the
same thing again in 2003. It looked as if the market had done absolutely
nothing to improve energy security against this risk. Wholesale prices
went through the roof. They went up to five times normal levels and
stayed there for weeks. The prices and their volatility were a huge burden
for major users like sawmills and pulp and paper mills. But the major
retailers of electricity were insulated by reason of also being the major
generators.

Politically, the dry winter crisis came together with the rejection of the
new self-governance rules for an industry EGB, and gave the government
a smooth ride in announcing on 20 May 2003 that a new Electricity

These were the reasons discussed in the press at the time. David Caygill's analysis in
this volume is more substantial. The industry vote was announced on 16 May 2003.
'Constitutionalising Self-Regulation' (1996) 59 Mod L Rev 24.
'The Privatization of Regulation: Five Models of Self Regulation' (1998) 29 Ottawa L
Rev 233.
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Commission was to take over the running of the industry. The headline
news story was that the new Commission will contract for reserve capac
ity to deal with dry winters, starting with a station at Whirinaki, the cost
to be recovered by an industry-wide levy. But the bigger story was that
the legal basis for the organization and control of the electricity industry
was to change from industry self-regulation to state regulation.

II. THE GOVERNMENT'S PROPOSAL FOR AN ELECTRICITY COMMISSION

The Electricity Act 1992 was substantially amended in 2001. The
amendments provided for various government powers, but under the
policy of 'industry solutions where possible and regulation where
necessary' the part of the Act that provided for a statutory Electricity
Governance Board was not brought into force while the industry worked
on its own EGB. When it became clear that an industry EOB would not
appear, that part of Act was proclaimed in force, on 15 September 2003.
However the law is not staying still, and in October 2003 the Government
introduced the Electricity and Gas Industries Bill, in order to change the
EOB's name to the Electricity Commission, to give it new responsibilities
for reserve generation capacity, and to refine its powers. I will discuss the
situation as if this Bill were to pass in its current form.

Under section 172N, the Electricity Commission's principal objective is
to ensure that electricity is generated, conveyed, and supplied to all
classes of consumers in an efficient, fair, reliable, and environmentally
sustainable manner. The section also states a set of specific outcomes that
the Commission is to pursue. The Commission's functions are prescribed,
including establishing and operating electricity markets, and using
reasonable endeavours to ensure security of supply.

In making rules and regulations, the Commission's role is only one of
making recommendations to the Minister, although the process of doing
so, and the Minister's powers in relation to recommendations, are elabo
rately stipulated: sections 172E, 1721, 172W-172Z. The Minister must
have regard to the Commission's recommendations, but may to decide
not to act on them, or to defer them, if he or she considers that the
principal objective and specific outcomes of the Commission will be
better met by doing so. Rules and regulations on can be made for a wide
variety of 'electricity governance' matters; the running of the wholesale
electricity market, generation, hedge price disclosure, hydro spill, trans~

mission (including the pricing methodology), distribution pricing, hedge
contracts, demand-side exchanges, retail switching, metering, prepayment
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meters, consumer complaints resolution, dispute resolution within the
industry, compliance, and enforcement.

The first electricity governance rules will be based on the rule book that
was developed by the industry for its own EGB, with the modifications
required by their change from a contractual to a statutory basis. These
rules are important because, buried in their arcane detail, are major
influences on the behaviour of market participants that have significant
public policy content. For example, rules can be purely focused on the
supply side, or, by making demand side participation more practicable,
they can reward users who modify their energy use in response to market
signals. The choices made in making market rules have consequences for
society generally.

In relation to energy security (the issue that gave the government political
momentum), the proposed power to make regulations includes the power
to require generators to offer by tender a minimum volume of contracts
(e.g. hedge contracts) that enable the price risks associated with the spot
market to be managed; to require disclosure of buy and sell prices for
hedge contracts, including futures; and to require buyers on the wholesale
market to maintain minimum levels of either hedge and contract cover
w~th electricity generators, or of demand-side management programmes
and interruptible load: sections 172D(1)(2)(b) and (c), 172D(11). Com
panies may therefore be controlled in their choices for risk management.

The Bill proposes in section 172CA for regulations to be made for the
securing and use of reserve energy. The draft Government Policy State
ment5 proposes that the Commission be directed to use reasonable efforts
to ensure security of supply in a 1 in 60 dry year, without assuming any
demand reduction from emergency conservation campaigns, while
minimizing distortions to the normal operation of the electricity market. It
states the government's wish that the Commission acquire a maximum of
1200 GWh reserve energy over a four-month period, to be offered to the
system operator for dispatch at 20 cents/kWh. It states that the govern
ment does not want the Commission to own the reserve generation plant.
The Commission's costs in contracting reserve energy (along with its
other costs) are to be met by a levy on industry participants: section
172ZC. This reflects a risk premium that the government is deciding to
ask all buyers and sellers to pay. Again, companies are being controlled
in their management of risk.

Government Policy Statement on Electricity Governance, 14 Sept 2003, paras 29, 30,
49.
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Under the proposals of the Bill as grafted on to the existing Electricity
Act, the Minister also has wide powers to issue directions to the
Commission. The Minister's directions may require it to carry out other
functions, to give effect to a government policy, or to achieve particular
outcomes: sections 172ZA-l?2ZB. Directions must be formally commu
nicated. They are to be at a general level; they must not require the
Commission, in respect of a particular person, to make a particular
decision or to do a particular thing, except in the case of Transpower. The
Commission and its members are subject to elaborate forms of account
ability to the Minister. They are stated to be individually accountable to
the Minister for the perfonnance of their duties: section 172U. The
Minister sets GPS (government policy statement) objectives and
outcomes for the Commission, and the Commission must agree annual
perfonnance standards with him or her: sections I72ZK-l 72ZM. The
Auditor-General and the Parliamentary Commissioner for the Environ
ment report to Parliament on the Commission's annual performance
reports: sections 172Z0-172ZQ. The proposed GPS objectives and
outcome were put out for consultation in September 2003.

Even with the Electricity Commission playing its role, we are moving
into an era of tighter Ministerial regulation. The Commission is not an
independent Crown entity in the sense that the Commerce Commission,
the Telecommunications Commissioner under the Telecommunications
Act 2001, or the Human Rights Commission is independent of the
government. It performs a role that is to some extent prescribed by law,
but only at a general level; its role is prescribed at the more specific level
by the Minister's directions and GPS objectives and outcomes. The
Government's draft GPS shows that the Minister intends to issue quite
particular instructions to the Commission, such as on the details of how
the reserve energy scheme is to work (including the size of the reserve
and the price at which it is to be bid in), transmission investment, and
minimum terms and conditions for domestic consumer contracts. The
Commission is accountable to the Minister (as well as Parliament) for its
performance in pursuing those directions and objectives. If there are
choices to be made between different strategies with which to pursue the
legally-defined objective and outcomes, then the Commission must
persuade the Minister and his or her advisers of the right course of action.
The Commission has no autonomy in the making of regulations and rules;
it enjoys that only in their administration and enforcement. The Commis
sion will undoubtedly have conferred on it significant responsibilities by
regulations and rules; however the power vested in the Cabinet and
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Minister to make such delegated legislation does not include a power
further to delegate rulemaking to the Commission.6

In moving into tight ministerial regulation, we should note that we are not
moving from a state of zero regulation. Regulation has in fact been wide
spread since 1996 through self-regulation, Statements of Corporate Intent
to state-owned enterprises, Government Policy Statements, and the like.
Anyone who has read the rulebooks of the New Zealand Electricity
Market (NZEM), the Metering and Reconciliation Information
Agreement (MARIA) or the Multilateral Agreement on Common Quality
Standards (MACQS) can attest that self-regulation was regulation in
abundance.

III. NATURAL GAS

The legal framework of the natural gas sector is a good deal simpler than
that for electricity. There are only a handful of players in the natural gas
sector. There is no gas market or gas spot price; long-term bilateral trades
are the norm. There is no third-party access law; light-handed regulation
has relied on the general law under the Commerce Act 1986. The
government has asked the gas industry to develop better systems of self
regulation that will meet its expectations for the development of the
industry, notably in wholesale trading, open access to the high-pressure
transmission pipelines, especially the Maui pipeline. The government
expects self-regulation or self-governance to be in the hands of an entity
that represents all stakeholders, including consumers, and has a majority
of independent members.7

The Electricity and Gas Industries Bill of 2003 proposes amendments to
the Gas Act 1992 that would work in the same way as the Electricity
Amendment Act 2001 was intended to work. The Act will include
sections to establish new statutory regulation, but those sections will not
come into force immediately, giving the industry an opportunity to set up
its own self-regulation in a way that satisfies the Minister and forestalls
statutory regulation. If the statutory regulation comes into force, it will be
administered by the Energy Commission, being the Electricity Commis-

The proposed power to make regulations to impose dispute resolution procedures on
the industry the proposed s I72D(I )(28)-(30) stands out for noting as a serious
intrusion on private rights under the general law and the fundamental right of access to
the ordinary courts for the resolution of legal rights.
Summary of Government Decisions, 6 November 2002, http://www.med.govt.nvers/
gas/review/decisions/decisions-summary.html, and Government Policy Statement:
Development of New Zealand's Gas Industry (28 March 2003).
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sian bearing a new name and extended powers. Whether or not this
happens, the Minister will have new regulatory powers over the gas
industry, as indeed the 2001 Act provided for electricity. In May 2003 the
Commerce Commission began an inquiry into gas pipeline services, at the
request of the Minister under Part IV of the Commerce Act, with a view
tt? price control. It was only the second industry to undergo such an
inquiry.

IV. WHAT KINDS OF REGULATION ARE THERE?

Speaking generally, one can say that we employ regulation for an activity
that we as a society want to see take place, but which without intervention
has potential effects that cannot be allowed. In enacting regulatory legis
lation in New Zealand, we find ourselves in a novel situation. It is useful
to step back and ask in general terms what kinds of regulation might be
available, particularly in economic matters. What taxonomy of regulation
exists?8

A. Competition

Let us start our list with competition. If efficient and socially acceptable
prices for a service like electricity can be obtained through market
competition, then there is no need for legal mechanisms to set. them.
Competitive pressure has emerged in some parts of the electricity sector
to great advantage, even though it may not be as strong or as widespread
as we would like. Competition can therefore be effective in changing
corporate behaviour, and so should be listed as a form of regulation. (In
other fields such as environmental regulation, much effort is put into
devising special fonns of economic instruments such as tradable pennits
in order to obtain the benefits of competitive pressure.) Certainly
competition should not be forgotten before we move on to list other forms
of modifying economic behaviour.

What we find, of course, in particular cases is that competition does not
occur, or does not lead to the results we want, so that regulatory pressure

Perhaps the classical statement of the argument for regulation is S Breyer, Regulation
and its Reform (Harvard Uniy Press, 1982). A different basis, independent of an
economic rationale, is furnished by C R Sunstein, After the Rights Regulation:
Reconceiving the Regulatory State (Harvard Uniy Press, 1990). Taxonomies of
regulation are offered by Breyer, by R Baldwin, eScott, C Hood (eds), 'Introduction'
plat 21, A Reader on Regulation (Oxford: Oxford Univ Press, 1998), and by T
Daintith, 'Legal Measures and their Analysis' p 368 in Baldwin et al. Also see V
Heine, 'Understanding the Trend towards Increasing Regulation in New Zealand'
presented 24 March 2003 at 5th Public Law Forum, available www.chenpalmer.com.
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is required. In the electricity sector it is needed partly because of the
existence of monopoly, and partly because of the special position of
energy in society and the economy, a position which makes it important
for life, safety, amenity, and productivity, in ways not always measured
by market prices.

B. Structural Reform

Reform of the institutional and corporate structure of the industry has
been much used in electricity as a means of changing behaviour. It has
been effective in confining monopoly behaviour as much as practicable.
But in New Zealand we have taken it as far as possible for the time being,
or at least as far as possible without experiencing diminishing returns.
The drawback of structural reform is that it depends upon a static view of
human behaviour and economic activity. It assumes that if the rules and
the structure are designed, then the mechanism, like a piece of clockwork
untouched on the shelf, will work without further intervention.

C. Self-Regulation

We are at the end of the road for self-regulation in electricity for the time
being. But some people hope that it will work in the natural gas sector.
And there is still plenty of self-regulation elsewhere, such as in the
professions, the Press Council, and the Advertising Standards Authority.
A form of it is also seen in environmental protection in the Fonterra Clean
Streams Accord.

The virtue of self-regulation is that it can pursue social objectives
effectively with minimal interference with the private sector. (It is some
times described as a form of 'reflexive regulation' along with voluntary
measures and education, in contrast to conventional regulation and
economic instruments.)9 It can be well-tuned to the quickly-changing
circumstances of the particular group or industry, and it can be expertly
administered with high levels of acceptance by people who see it as their
own creation, rather than an imposition on them by outsiders. On the
other hand, it can conceal group self-interest, it can exclude external
scrutiny, and it can evade active administration and enforcement. In a
period where in electricity we are designing a new regulatory framework,
we can usefully ask ourselves what can be retrieved of the benefits of
self-regulation.

R Stewart, 'A New Generation of Environmental Regulation?' (2001) 29 Capital Univ
L Rev 21.
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D. Light-Handed Regulation

Light~handed regulation was especially characteristic of the electricity
sector between 1992 and 1998. 10 Its fonn was one of minimum intrusion
in.market decision-making:
(i) the general competition law contained in the Commerce Act,
(ii) infonnation disclosure obligations as a transparency measure to

facilitate recourse to that law, and .
(iii) the threat of further regulation.
It had its origin in British models, and sought to avoid the difficulties
created by more heavy-handed regulation. But there is little evidence that
it was effective in modifying behaviour, especially in circumstances
where there was little real competitive pressure. In electricity,
competition law posed no real threat; the information disclosed was
flawed and inconsistent; and very likely further regulation was too remote
a possibility to compete in influence on corporate behaviour with the
drive to improve quarterly earnings.

E. Principle-Based Regulation

Principle-based regulation is an effort to impose some real regulatory
pressure but without being heavy-handed. It sets out the principles for
behaviour and requires companies to disclose whether they comply. The
legislation states the legal standard that must be met, or the legal test for
the conduct that must be avoided. It is seen in the Commerce Act, in
section 36 in particular, forbidding companies from taking advantage of
market power. Such principle~based regulation is thought to have benefits
of simplicity, predictability, and reliance on general legal system. There is
no need for a regulatory superstructure. There is no need for elaborate
enforcement provisions; an aggrieved party can commence court
proceedings any time it wishes. Maybe it is suitable to behaviour that can
be framed in tenns of a particular standard. But perhaps it is less useful in
dealing with multifaceted questions dealing with a whole variety of
behaviours, and involving a variety of policy considerations. It also tends
to be reactive, in detennining whether past events meet or do not meet the

10 Statement to the Commerce Commission of the Economic Policy of the Government:
Development of a Competitive Wholesale Electricity Market, 12 Dec 1995, described
in B J Barton, 'From Public Service to Market Conunodity: Electricity and Gas Law in
New Zealand' (1998) 16 J Energy & Nat' I Resources L 351. Also see R Patterson,
'Light-Handed Regulation in New Zealand Ten Years On' (1998) 6 Competition &
Consumer L J 134, and L Hill, 'Litigation versus Regulation: How Successful is Light
Handed Regulation?' (1999) 8 Auckland Univ L Rev 1119.
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prescribed standard. In court proceedings, it may produce superb investi
gations of questions that a quickly-moving industry faced some time ago.

F. Rules-Based Regulation

Rules-based regulation seeks to go beyond general principles and say in
detail what a company must and must not do. The regulator makes a set
of rules to change corporate behaviour. The rules may forbid specified
activities, and they may require others (such as inspection, disclosure, or
certification) that steer a company's conduct in the right direction. In
debates such as the one presently under way in the field of securities law,
rules-based regulation is contrasted with principle-based regulation.
Rules-based regulation is the highly formal and legalistic style of Ameri
can federal regulation, administered by powerful agencies that elaborate
rule-making, enforcement and sanctioning powers. The characteristic
proceeding is 'notice and comment rule-making.' The procedure is formal
and transparent, but lengthy. Studies such as those of David Vogel have
shown that this American style of regulation is the most rigid and rule
oriented to be found in -any industrial society.It Rules-based regulation is
often what is meant when critics speak of 'command-and-control' regula
tion, although it must be said that they use the term more for the purpose
of .abusing government activity generally than of identifying a particular
legal category. At its extreme, a rules-based system without flexibility
goes beyond what we normally consider to be regulation, and takes us
into fields like criminal law or taxation where the statute prescribes what
is required, or forbidden, and the only question that remains is whether
the requirements of the law fit the particular facts.

The good side of rules-based regulation is its predictability. People know
where they are, and what they must comply with. It therefore fits a 'rule
of law' or 'government under law' view of society where citizens should
know what law they have to comply with, and where bureaucratic inter
ference is possible only within the constraints of the law. It can be
criticized for degenerating into check-box compliance; if you can tick all
the boxes on the fonn, then you are in compliance with the rules, even if
the overall pattern of your behaviour is blatantly contrary to the intent of
the regulatory scheme. But in truth, people just love check boxes. They
love being given a list of requirements that they can work through to
determine compliance. Lists make life so much easier for people, whether
they work on the regulator's side or on the side of the regulated

II D Vogel, National Styles ofRegulation (Ithaca, NY, Cornell Univ Press, 1986).
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companies. It is far easier to detennine compliance with a set of specific
rules than with some vague-sounding. general principle or legal standard.

One of the bad features of rules is that they are fixed, and may not deal
with unforeseen developments. The speed with which rules can be
changed is an important factor. A second drawback is that a focus on
compliance with rules can be a poor substitute for the changes in
direction or corporate behaviour that the regulatory system really seeks.
In the debate about securities and corporate governance, it is often asked
how far can one compel ethical behaviour through a set of rules and
procedures. A third drawback that is seen in some kinds of rule-based
regulation is that it can be very antagonistic and legalistic. Companies or
industry associations battle it out in formal hearings that decide what the
rules will be. The relationship between the companies and the regulator is
conceived in terms of the rules, and takes the form of adversarial
argument about compliance and non-compliance.

G. Discretionary Regulation

In the comer opposite rules-based regulation is regulation which entrusts
discretionary power to the regulator to make decisions. The regulator (an
agency, a Minister, etc) is given power to approve certain activities, or to
refuse them, or to allow them subject to conditions. This has the great
benefit of flexibility and capacity to deal with unforeseen developments.
Discretionary legislation can produce a form of regulation that is flexible
and infonnal, where the regulator can enter into direct contact with
companies about their activities with few procedural complications, and
can deal with different situations on their merits. The other side of that
coin, however, is unpredictability. Companies do not like an uncertain
regulatory environment; they prefer to work in an environment where it is
they, and not a regulator, who will decide whether something will happen
and when. They do not like unfathomable discretions where the regulator
essentially says 'if you put in an application we will tell you if you can
proceed.'

Older legislation gave broad discretionary power. It would say something
like: 'No person may sell electricity without a licence. The Minister may
issue a licence to a person.' It is still common to find legislation that gives
regulatory powers in broad terms. The American and Canadian style of
public utility board regulation gives powers to regulate energy industries
in the light of 'public convenience and necessity.' While this can be
criticized for opening the door to private interest cloaking itself in the
public interest, the discretion it gives can allow for a wide-ranging
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approach to the issues, and the development of a broadly-based response
to a policy problem. Nowadays regulatory statutes give us a lot more
guidance about the objectives and interests that are to be pursued in the
course of regulatory activity, acquiring some of the characteristics of
principle-based regulation. They often state explicitly what matters the
regulator should and should not take into account. (Under the Resource
Management Act, the list of matters to be taken into account can be a
page long.) Such modern discretionary statutes also state what kind of
procedure and who is to be consulted before the discretion is exercised.
They can therefore suffer from disadvantages of excessive complexity.

A satisfactory balance between predictability and flexibility in responding
to the unforeseen usually requires a regulatory system to include both
rule-making and discretionary elements.

V. OTHER RELATIONSHIPS BETWEEN THE STATE AND ECONOMIC

ACTIVITY

Let us consider some of the other approaches to the relationship between
the state and sectors of economic activity. This is not a comprehensive
list; for example, it does not include consensual constraints like green
house gas agreements, or the setting of priorities for funded research.

A. Ownership and Spending Power

We have a history of corporatizing state-owned enterprises and deter
mining their relationship with the Crown under the State-owned
Enterprises Act 1986. In the energy sector, the Act has been effective in
encouraging competitive behaviour and maintaining distance from the
Crown - even though three SOEs are competing in the one business. The
procedure for SOEs to make statements of corporate intent has been
useful, for example in Transpower's case. However the long-term future
of the SOE model is less clear. We now have numbers of Crown-owned
companies that are not SOEs but Crown-owned companies or CROCs,
like Air New Zealand; and we have SOEs like Transpower that some
argue should have their profit motive reduced by being converted to a
different kind of Crown entity. In railways, the new Trackco company
may not fit the ordinary SOE model. The model has not proved easy to
operate in the cases of Timberlands and TVNZ.

In the energy sector the Crown has bought a new electric power station, at
Whirinaki, in order to provide hydro-firming capacity. (At the same time
it is selling its stake in the Kupe field.) In contrast to various kinds of
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regulatory control, public ownership is certainly a very effective way to
get what the state wants, and in a hurry, but the basis on which it proceeds
with continuing trading activities is less straightforward. If there is to be
new legislation about Crown entities, it will be interesting to see what
alternative to the SOE model are offered for Crown economic activity.

B. National Champion

The fonnation of Fonterra has seen the legislature decide, in the Dairy
Industry Restructuring Act 2001, that small is not beautiful, and that the
national interest requires the formation of a large monolithic economic
entity to compete on world markets. This is not an uncommon policy
globally. In the energy sector Electricite de France springs immediately to
mind, but France is not the only country where there exists a finn expec
tation that such an entity is protected by the state for the benefit of the
national society as a whole. Should Air New Zealand have pursued this
route? Might it yet do so?

C. Tax Policy

New Zealand gives far fewer tax breaks for policy purposes than most
countries. It is interesting however to see the use of renewable fuels being
boosted by the grant in September 2003 of a two-year break from excise
duty for ethanol for blending into gasoline.

VI. IMPORTANT DIMENSIONS OF REGULATION

Let us move to consider what characteristics should we look for in
regulation.

A. Who - What Type ofAgency

Firstly, the character of the regulatory agencies that we establish will
affect the kind of regulation we get. We have seen that policymakers have
been reluctant to set up new agencies. Thus, even where the Telecommu
nications Commissioner is appointed as a new regulator, he functions as
part of the Commerce Commission. We have considered some the
questions one might ask about the Electricity Commission. In a small
country we must be mindful of the cost and expense of setting up
elaborate infrastructure. Electricity self-regulation was notable for boast
ing three different systems, each with numerous committees and service
providers. Larger unified agencies may be better than numbers of small
ones each dealing with a particular sector. In New Zealand environmental
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law, research is showing that small district councils produce goorer
district plans. Institutional capacity affects the quality of outcomes. 2

B. How - What Procedure

We have already touched on this. Ifprocedures are too sketchy, parties do
not feel sure that they will be treated fairly, and time can be wasted in
devising ad-hoc .. procedures. If procedures are prescribed in too much
elaborate detail, they get in the way of good results.

C.Legalism

That takes us to the question of legalism, or juridification. How much
should a sphere of regulation become dominated by law, the legal mode
of thinking, and practitionets of law? In Nordpool in Oslo, I heard a
company spokesperson pass on his father's wisdom in the phrase 'The
more lawyers, the more lawyers.' In America, the proceedings of many of
the larger regulatory agencies have become highly legalized, and lawyers
are essential in the long elaborate hearings that ensue. Law and lawyers
have a tendency to colonize other spheres of activity, often with poor
results. 13

There is a good side. Law and lawyers are often indispensable in
maintaining complex processes, ensuring that powers are exercised fairly,
rationally, and in accordance with the intentions of the legislature in
granting them. The rule of law is part of democracy. We must be willing
to defend legal values such as openness, fairness, and clarity. In research
and policy formulation, legal analysis must be employed just as much as
economic and social analysis.

D. Relational Distance

Relational distance in regulation is the scope, frequency and duration of
interactions between regulators and regulated, the length of their relation
ship and their social network. Research shows that the greater the
relational distance, the greater the formality and use of formal enforce-

12 N Ericksen, P Berke, J Crawford and J Dixon, Plan Making for Sustainability: The
New Zealand Experience (Hamilton: Intntl Global Change Institute, Univ of Waikato,
2003. An international edition by Ashgate is forthcoming.)

Il G Teubner, 'Juridification: Concepts, Aspects, Limits, Solutions' p 389 in Baldwin et
ai, supra note 8; and Heine, supra note 8.
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ment procedures. 14 Contact becomes hostile and adversarial. Lawyers'
letters are not always the best way to establish a working relationship. A
lesser relational distance between regulator and company leads to the
recognition of common interests, and a greater understanding of each
other's values and underlying motivations. In much economic regulation,
t~e most important parties are bound together in relations of exchange
and interdependence. IS Countries differ considerably in the relational
distapce that is found in regulation. It is better to organize regulation so as
to reduce relational distance. (Although not to the point where the
gamekeepers are in league with the poachers.) For example, regulatory
practices that use conferencing and technical working groups are better
than ones that rely only on quasi-judicial hearings. Regulatory systems
like licensing result in continuing relationships rather than occasional
ones. Self-regulation has considerable' strengths here.

E. Alignment to the Particular Industry

There is a strong case that regulation will be more successful if it is
attuned to the structure, needs and motivation of a particular industry.I6
Research shows that that the strongest control of choice of regulatory
implement is from the policy field and the nature of the industry, not the
legal system. I7 In reforming the New Zealand energy sector, one should
look to the regulatory approach of other countries in their energy sectors,
rather than to the New Zealand approach in other sectors. Such alignment
or attunement is another of the strengths of self-regulation; but state
regulation can pursue it just as well.

14 The concept was originally brought into legal thinking by D Black, The Behavior of
Law (New York, Academic Press, 1976). For other research and commentary, see P
Grabosky & J Braithwaite, OfManners Gentle: Enforcement Strategies ofAustralian
Business Regulatory Agencies (Melbourne: Oxford Univ Press, 1986); C Hood & C
Scott, Regulating Government in a 'Managerial' Age: Towards a Cross-National
Perspective (London: London School of Economics, 2000) Australian Law Refonn
Commission, Securing Compliance: Civil and Administrative Penalties in Australian
Federal Regulation (April 2002, Discussion Paper 65, chaps. 4 & 10. Others
emphasize the insights of culture or discourse: E Meidinger, ~Regulatory Culture: A
Theoretical Outline' (1987) 9 Law & Policy 355, J Black, ~Regulatory Conversations'
(2002) 29 J Law & Society 163.

15 L Hancher and M Moran, ~Organizing Regulatory Space' p 148, and ~Introduction' p
21, in Baldwin et aI, supra note 8.

16 I Ayres and J Braithwaite, Responsive Regulation: Transcending the Deregulation
Debate, Oxford: Oxford Univ Press, 1992.

17 T Daintith, ~Legal Measures and their Analysis' p 368 in Baldwin et aI, supra note 8.
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F Rulemaking versus Individual Decisions

We have already touched on this. In the shape of a regulatory system, we
inevitably need both, in order to provide as much predictability as
possible, while providing flexibility for individual cases and responding
to the unforeseeable.

G. Enforcement '

Regulation needs to be enforced. Without enforcement - as soon as
parties recognize that there is no real adverse consequence in non
compliance - the credibility of the process is weakened. (This is another
major element in the current debate about securities law.) Enforcement
requires surveillance to increase the likelihood of detection of non
compliance, and the resources to make the necessary response to it.
Sanctions must be substantial enough to influence behaviour. But there
needs to be a range of sanctions from prosecution and ejectment from the
industry through to less extreme options, so that the regulator can send
the signals that are right for the situation. Prosecution is often an unsuit
able reaction to a problem.

H. Principles

Regulation should be principled in the sense that its purposes are made
clear, in order to restrict the regulator's discretion and to clarify the
general intent of the legislature. Regulatory action should meet tests of
necessity or suitability in achieving those purposes, evaluation of reasons
for and against the action, and efficiency and effectiveness of the action
in comparison with alternative policy instruments such as competitive
pressure. (Section 32 of the Resource Management Act 1991 requires
regulators to ask such questions before they act.) On the other hand,
regulation runs into problems if the objectives and principles that the
regulator must juggle are too elaborate.

I. ()ver/ness

I include this with respect to self-regulation. Before the Electricity
Arnendment Act 2001, the relationship between the government and the
.elf-regulatory market mechanisms of the industry were not overt, and the
wny that the government could set or influence the objectives or guiding
f'rinciples of the market were obscure. This was unfortunate, because
even when it is self-regulation, regulation needs to be express, public and
constitutional. Under the new regulatory regime, this is not a problem.
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J Accountability

We have already touched on the accountability of the Electricity
Commission to the Minister. At this stage, it looks as if the Minister is
re~ponsible and accountable for electricity regulation, acting through the
C'ommission. There may be room for debate about how accountability is
shared between the Minister and the Commission, but there is no room
for d~bate that now the individual companies and the industry 'collectiv'ely
have no accountability except for obedience to specific rules and regula
tions. There are excellent new accountability measures under sections
172Z0 and 172ZP, through the Auditor General (for performance of the
Commission against government policy objectives and outcomes) and the
Parliamentary Commissioner for the Environment (for its performance
against environmental objectives and outcomes).

K. Dynamic Character

Regulation is a continuing relationship between the regulator, the
regulated companies, and the interests for whom the regulation is in
place. It is an unending interactive game. It must therefore be dynamic,
and the legislation must recognize this. Circumstances change, and rules
need to evolve in response, sometimes quickly.

A good example of a failure of regulation to be dynamic is the Electricity
(Information Disclosure) Regulations 1994. As part of light-handed
regulation they required local distribution companies (and others to some
extent) to make disclosure of their pricing methodologies, allocation of
costs and revenues, and other matters, in order to make it clearer whether
they were abusing their monopoly position. But there was no policing of
the information, and some adventurous accountancy resulted. Even when
working in good faith, companies interpreted the requirements in very
different ways, so that the compiled information was not actually much
use. The problem was soon identified, but because the rules were 'burnt
in' by being made in regulations, with no regulatory agency actively
administering them, the problem stayed unrectified until 1999. Now the
Commerce Corwnission has power to make, administer, and enforce the
information disclosure requirements. 18

So, I argue, regulation must be nimble. A self-regulatory endeavour such
as the NZEM could pride itself on the swiftness of its procedure for

18 Commerce Act 198658 57T.57W.
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changing its rules. Private enterprises talk about their continuous
corporate reinvention. Government regulation needs to be just as able to
accommodate complexity and change. Talk about regulatory uncertainty
and old cliches about not moving the goalposts should not prevent
regulation from being dynamic.

Regulation must be continuous. An agency charged with regulatory
involvement with an economic sector like the economic sector cannot be
engaged only occasionally or when specific events occur. In this it must
be different from the Commerce Commission, which, according to the
Court of Appeal is not to be an 'ongoing and omniscient watchdog' .19

L. Complexity

We should not expect the state's involvement in economic activity to be
simple. It is complicated and will only get more so. Things keep
changing. For example, in energy, the government has announced
measures that it thinks will deal with dry year risk. But that is not the only
threat to New Zealand's energy security, and one hopes that the new
Electricity Commission with have the jurisdiction to address other threats
and other complexities.

VII. FINAL POINTS

These observations may provide some sense of the options and issues as
we re-enter the boundary lands between state and economy. It is
inevitable that our arrangements will be mixtures of regulation and
market activity. There is nothing uncommon about that state of affairs. It
may well lead to difficulty and new complication, in fact it is sure to, and
my hope is that when it does we will not dither too long but deal with it.
All policy is responding the effects of previous policy, and, although we
want some steadiness and continuity in our legal system, we must be
prepared to adjust our regulatory arrangements. Although there is a lot of
research and theory to guide our thinking, there are few ways to predict
absolutely what we will find works effectively.

") Telecom NZ Ltd v Commerce Commission (1994) 5 NZBLC 103,431 (CA).



Why Did Electricity Self-Regulation Fail?

David Caygilf

I. INTRODUCTION

In December 2000 a Government Policy Statement was issued on
electricity industry reform. 1 By itself the Statement had no direct legal
effect, but it clearly deserved and received careful consideration. It was a
substantial document covering most aspects of the electricity industry. It
followed an earlier Ministerial Inquiry into the industry which was estab
lished by the Minister of Energy immediately following the chan~e of
government in 1999. The Inquiry presented its report in June 2000 and
the final Policy Statement (an earlier draft had been issued in October) in
large measure adopted the Inquiry's recommendations. The Policy
Statement began in this way:

The Government's overall objective is to ensure that electricity is
delivered in an efficient, fair, reliable and environmentally sustainable
manner to all classes of consumer. To meet this objective, the Govern
ment favours industry solutions where possible, but is prepared to use
regulatory solutions where necessary. This Policy Statement sets out the
Government's expectations for industry action and its views on govern
ance matters.

Any possible doubt as to the government's seriousness was immediately
dispelled by the introduction to Parliament that same December of legis
lation (ultimately enacted as the Electricity Amendment Act 2001) which
contemplated both the fonnal recognition of electricity governance
organisations and the establishment of a new Crown entity, to be called
the Electricity Governance Board. In other words, as the Ministerial

Deputy Chair, Commerce Commission, and previously in legal practice in BuddIe
Findlay; before then, was active in national politics, serving in Cabinet 1984-1990.
Chaired the Ministerial Inquiry into the Electricity Industry and the Electricity
Governance Establishment Committee. I am grateful (as always) for comments on a
draft of this paper by Kieran Murray, who, at an early stage, advised the Inquiry and·
was also one of EGEC's advisers. I am also grateful for the support of my fellow
Inquiry members and of EGEC's members and staff. It was a pleasure to work with
them all. The views expressed in this article, however, are my own.
Government Policy Statement: Further Development of New Zealand's Electricity
Supply (Wellington: Ministry of Economic Development, December 2000).
Inquiry into the Electricity Industry: Report to the Minister ofEnergy (David Caygill,
chairperson, Susan Wakefield and Stephen Kelly. Wellington: Ministry of Economic
Development, 2000).
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Inquiry had contemplated, the industry was to be presented with a
challenge; either it established new governance arrangements which met
the government's overall objective and detailed requirements, or the
government would do that itself.

The notion that New Zealand's electricity industry might regulate itself
was by no means novel. By 2000 no less than three private multilateral
agreements or contracts governed different aspects of the industry. In
1994 MARIA (the Metering and Reconciliation Information Agreement)
allowed sales and purchases of electricity to be measured consistently.
Next in time was NZEM (the New Zealand Electricity Market), which
from 1996 provided the rules governing New Zealand's wholesale
electricity market. And in 1999 MACQS (the Multilateral Agreement on
Common Quality Services) provided a means for standards to be agreed
governing the quality (chiefly the voltage range and frequency) of
electricity transported across the national grid.

Each of these agreements set up governing bodies elected by participants
in the industry. Each ~greement was a private contract entered into by a
number of parties. Each was enforceable in the first instance through a set
of internal sanctions such as (in the case of NZEM) the Market Surveil
lance Committee, although none sought to exclude the jurisdiction of the
civil courts. As private sector agreements, each was capable of evolution
through processes of amendment provided in the agreement itself.

Another notable feature was that each of these private agreements had
been set up at the behest of the government. MARIA and NZEM reflected
the then government's desire to see a wholesale market established.
MACQS originated with the requirement outlined in Transpower's 1997
Statement of Corporate Intent to 'provid[e] services at a quality and
quantity ... demanded through a process of agreement with customers of
those services [and] ... to establish processes and a contractual frame
work ... to facilitate [this]'.

So the notion of multilateral arrangements negotiated and run by the
industry at the behest of the government (or at least with its underlying
support) was not new. This was not the first government to 'favour
industry solutions'. Nor by any means was it the first to threaten a
regulatory alternative. But this time the government spelled out the detail
of what it was looking for and the alternative that awaited if the industry
failed to agree. The incentives (to agree and to disagree) were both starker
und different from previously.
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If the primary question we are seeking to answer is why self-regulation
failed, it may be worth first addressing the related question, what do we
mean by failure? In what sense did self-regulation fail? The simplest
answer is that in May 2003 an overall majority of the generators, retailers,
lines companies and electricity consumers rejected the rules the industry
had by then drawn up in response to the Government Policy Statement.
The outcome disclosed a margin of roughly 60 per cent against to 40 per
cent in favour of the proposed rules.

As a result of that vote, the industry'S previous multilateral arrangements
will by March 2004 have been replaced by regulations and rules admin
istered by a government-appointed body now called the Electricity
Commission. In contrast to the previous system of 'self-regulation', the
rules governing the industry are now promulgated by the government.
And the Electricity Commission is appointed entirely by the government.
The chief sense in which a vestige of self-regulation might be thought to
linger is perhaps that the Commission's initial rules and regulations have
been based substantially on the rejected industry Rulebook, which (rather
than starting again) was used by officials as a 'reference template' for the
new rules.

II. THE MINISTERIAL INQUIRY (FEBRUARY-JUNE 2000)

Before describing the series of events which led from the December 2000
Policy Statement to the demise of industry self-regulation, let me sketch
one further piece of background. The Ministerial Inquiry which got
underway in February 2000 had wide terms of reference. Its essential task
was to assess the then regulatory regime and to recommend any changes
thought appropriate. Although the terms of reference asked eleven
specific questions, the terms of reference allowed, if they did not specifi~

cally invite, a general stocktake of the industry. After some fourteen years
of hectic change that seemed appropriate.

Prior to the change of government in 1999 the principal area of public
concern in relation to the industry had seemed to be the rising cost of
electricity to domestic consumers as a result of the corporatisation of
electricity distribution companies and the removal of their previously
exclusive franchise areas. Despite the introduction of retail competition,
many saw a need to regulate the remaining monopoly element in the
supply chain, that is (arguably), the charges levied by lines companies. As
to this matter, the Inquiry ultimately recommended that the Commerce
Commission (New Zealand's omnibus trade practice regulator) be given
the power to control charges levied by individual lines companies.
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As the Inquiry conducted its public hearings a number of concerns in
relation to the operation of the wholesale market also became evident.
First and foremost was the difficulty that consumers allegedly faced in
engaging with the wholesale market. Although directly connected
customers could choose to purchase through the wholesale market,
smaller customers found it difficult to respond to the market, that is, to its
changing half-hourly wholesale prices. The market was said to be
'supply-dominated' .

Another feature ~f New Zealand's market arrangements in 1999/2000
related to the transmission of electricity across the high-voltage grid.
MARIA and NZEM addressed the sale and purchase of quantities of
energy, but not their transmission from point to point. There was no
industry agreement governing who should pay for common transmission
investment, nor the way in which transmission services would be charged
for. Some parties argued that this ran the risk of leading to under-invest
ment in transmission. And whereas disputes about the pricing of energy
were being settled within the industry without resort to the courts, several
high-profile disputes about the price of transmission services had gone to
court.

With this background in mind, the Ministerial Inquiry recommended new
governance arrangements for the industry. Although no explicit note of
this was made in the Inquiry's report, the Inquiry was aware of industry
plans to amalgamate NZEM and MARIA. The Inquiry went one further
and recommended the replacement of all three existing agreements with a
new body, a majority of whose members should be independent of the
industry. The Inquiry also recommended the adoption of rules governing
the pricing of transmission services. These and the other recommen..
dations of the Inquiry were adopted almost in their entirety by the
government.

The Policy Statement of December 2000 invited the industry to create a
new Electricity Governance Board. This Board would be responsible for
the development and enforcement of rules addressing transmission
pricing and investment, a real time wholesale market, the disclosure of
hydro spill, the publication of infonnation on electricity hedge prices, the
establishment of financial transmission rights (in effect transmission
hedges) as well as the existing function of the three industry bodies and a
number of other matters. As the Inquiry had recommended, a majority of
the Governance Board were to be independent of the industry, and,
significantly, compliance with these industry rules was to be compulsory.
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III. THE INDUSTRY'S RESPONSE

Vol?

At first the industry responded positively to the challenge of the
December 2000 Policy Statement. Industry chief executives indicated
their support for the proposed new structure. An Electricity Governance
Establishment Committee was soon formed. This comprised two
representatives of each of the three industry agreements, two consumer
repre'sentatives and a representative each from Transpower and the
distribution companies, which recognised that distribution (and for that
matter, consumer) interests were not well covered by the three existing
agreements. Over the course of 2001 draft rules amalgamating the three
contracts and addressing the areas of transmission pricing and investment
were drawn up. Three working groups, addressing respectively
governance, transmission, and the amalgamation of the three existing
agreements, handled the bulk of this work. After two founds of
consultation, in December 2001 the Establishment Committee submitted
the resulting draft rules to the Commerce Commission for approval. None
of the three multilateral agreements was comprehensive and to some
extent NZEM and MARIA provided alternative means of wholesale
trading. On their face, the proposed rules were a comprehensive
arrangement replacing previously voluntary, alternative arrangements 
hence the need for Commerce Commission approval. The Coriunission
had a lot on its plate that year, so by the time the application was
advertised and interested parties had formulated their submissions, it was
June 2002 before the Commission was able to conduct formal hearings.
The Commission delivered its decision in September 2002.3 In summary,
the new rules were approved, subject to compliance with four conditions,
two of which required minor amendments to the proposed draft rules.

By the end of the year these amendments had been drafted and agreed,
but by then further issues had become apparent. In particular Transpower
and Meridian raised a number of concerns. For the first four months of
2003 the Establishment Committee strove to resolve these. By April the
Committee had reached the point of exhaustion and resolved to conduct a
formal referendum of the industry. The Committee had previously
decided to allo.cate voting rights in the referendum as to one-third to
generators and retailers, one-third to transporters (that is, Transpower and
lines entities) and one-third to consumers. Within these three classes the
votes of generators, retailers and consumers were allocated on the basis of

Commerce Commissiont Application by Electricity Governance Board Ltd, Decision
No. 473, 30 Sept 2002.
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relative volumes of electricity bought or sold, and III relation to the
transport class on the basis of relative asset values.

When the votes were tallied, traders supported the new rules by a margin
of 66 per cent for, 34 per cent against. Essentially all generator/retailers
voted in favour, except Meridian. Transporters supported the new rules
by the narrower margin of 53 per cent for and 47 per cent against. That is,
the lines companies generally favoured the rules, but Transpower
opposed them. For reasons that were never made clear, PowerCo (the
second largest lines company) abstained. Consumers on the other hand
were overwhe~ngly opposed to the new rules. Only 4 per cent (just
Federated Farmers) supported them versus 96 per cent against. Weighting
the three classes equally the overall result was therefore 41 per cent
support and 59 per cent opposition. Within days of this result, the
government reiterated its previous warning that it would promulgate its
own rules - although this also took longer than first anticipated.

Doubtless there can be many explanations of the referendum outcome.
My perspective is that of the Chair of the Establishment Committee and
the Chair of the earlier Inquiry. I write this summary now not to re-open
old wounds or to seek to influence the historical record, but in order to
ensure that there is at least this much of a record available. My under
standing is as follows.

IV. TRANSPOWER'S CONCERNS

The party with the greatest number of concerns about the proposed
industry Rulebook was undoubtedly Transpower. Transpower opposed
the new agreement in front of the Commerce Commission and lodged a
cross-appeal (in support of the appeal lodged by Comalco) against the
Commission's approval. In December 2002, two months after the
Commission's approval, Transpower wrote to the Establishment
Committee raising 32 concerns with the proposed industry Rulebook. By
March 2003 this list had been whittled down to four remaining issues.
These were:
• the lack of a finite term to the proposed agreement;
• that new entrants to the industry were not obliged to join the new

Rulebook;
• that the new Governance Board would not have 'full executive

authority', for example the power to amend the rules; and
• the expiry of Transpower's transitional transmission pricing

methodology in January 2004.
Let me briefly elaborate on each of these points.
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As submitted to the Commerce Commission, the draft rules had no expiry
date. By early 2003, what Transpower sought was an agreement which
lasted just four years - that being the maximum period for which the
Commerce Commission's authorisation was to last. But there would have
b~en a significant difference between the expiry of the Commission's
authorisation and the expiry of the agreement itself. In the first case, one
coulQ anticipate the industry seeking a renewed approval from the
Commission before its authorisation expired. If that date Were missed,
however, much lawful activity could still continue. The arrangements as a
whole would not have come to an end. Transpower's proposal appeared
to pose that risk. It was a risk that most of the rest of the industry was
unwilling to run.

The problem of new entrants was less stark, but just as elusive to resolve.
In essence the problem arose because of the voluntary nature of any
industry agreement. Generally speaking nothing obliges parties to enter
into a private contract. While the Government Policy Statement had said:
'compliance with the roles will be compulsory ... ' no law enabled the
industry to compel this result. Instead, the draft industry rules went to
elaborate lengths to achieve this outcome in practice. In particular, they
provided that the rules would not come into effect until Transpower was
satisfied that enough parties had joined so that it was confident 'of meet
ing its security and other obligations. And while no law obliged
participants, having joined, to stay inside the Rulebook, other provisions
made it clear that they could not leave without negotiating equivalent
arrangements with Transpower. Although these provisions were
elaborate, they did not satisfy Transpower.

Transpower's third source of concern related to the powers of the
proposed industry governing body. Although the govemmenthad
required only that the majority of the new Board members be
independent, the Establishment Committee had early on resolved to
recommend a wholly independent governing board, i.e. a board none of
whose members were directors, employees or significant shareholders of
an industry participant. Whatever the advantage of such independence,
the contentious· issue related to the governing board's proposed powers 
especially its powers in relation to future amendments to the agreement.
In the event that the rules were felt to be unsatisfactory or insufficient,
anyone could propose an amendment. Proposed amendments would be
considered by working parties representative of relevant interests who
would judge the proposals against the guiding principles to which the
entire Rulebook was expressed to be subject. These principles followed
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similar principles in each of the three existing industry rulebooks, and
also reflected the guiding principles in the Government Policy Statement.
Their resolution had also proved controversial, but was not at the final
point of voting a significant source of remaining controversy.

What did concern Transpower and others was that proposals to amend the
new Rulebook could not simply be adopted by the governing board
following consideration by the relevant working party. If a significant
minority of participants wished it, amendments could be put to a vote. In
other words, to use Transpower's language, the board lacked 'executive
authority' .

This issue was argued in front of the Commerce Commission and the
Commission itself proposed two amendments which in some circum
stances would have enhanced the board's authority. These amendments
were both adopted, but they did not go far enough to satisfy Transpower.
As with a number of other issues, the essential problem lay in the funda
mentally private nature of the industry rules. One way of viewing them
was as akin to a company constitution over which a board of directors
might preside. Investors typically engage with a particular company
knowing its constitution. They will also know that as a minority share
holder they can be outvoted. But few companies provide that boards of
directors can unilaterally change the rules - as Transpower appeared to
wish here.

Transpower's fourth issue in one sense did not relate to the proposed
rules at all, but rather to the vexed issue of what its customers should pay
for using the transmission grid. This was something that the new rules
might ultimately address - once a transmission pricing methodology had
been devised and approved in accordance with the new rules. In the
expectation that a binding means of determining transmission prices
would emerge from the new system of industry governance, Transpower
had obtained temporary statutory backing for its existing pricing method
ology. This took the form of section 19 of the Electricity Amendment Act
2001 - otherwise the legislative backdrop to the Establishment
Committee's efforts. Section 19 however was a temporary provision. It
was due to expire on 26 July 2003 and could be extended only for a
period of up to six months. By the first months of 2003, Transpower had
begun to fear that there would not be sufficient time between the coming
ioto force of the industry Rulebook and the expiry of its authority to apply
its previous pricing methodology. So it sought to achieve a collateral
bargain, whereby the industry agreed to extend that pricing methodology
beyond January 2004. Unsurprisingly (since the industry had never
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agreed to that methodology in the first place), the industry balked at that.
In particular, Meridian, which had long disputed the way in which
Transpower charged for the high-voltage direct current (HVDC) compo
nent of the grid, was not prepared to acquiesce in this element of
Transpower's demands.

V. MERIDIAN'S CONCERNS

For its part, Meridian had its own objections to the Rulebook. These
related especially to the way in which it was proposed to exclude
Comalco from the coverage of the Rulebook. Transpower was also
concerned about this issue, as were the other large generators. But
Meridian had the greatest concern and on this account ultimately voted
against the Rulebook. Comalco, as well as being New Zealand's largest
single electricity consumer, was Meridian's customer. Indeed, perhaps
something approaching half of Meridian's total sales go to Comalco.

As early as the Commerce Commission hearings, Comalco had signalled
its wariness of the new industry Rulebook. Its position was that it had a
long-tenn contact with Meridian (and indirectly, for transmission
services, with Transpower). It was happy with its present arrangements
and saw no reason why it should expose itself to the risk that these
arrangements might be altered or disrupted by the new rules. Comalco
indicated that, for its part, it did not intend to join the new agreement, and
at one point it even argued that if Meridian entered the new arrangements,
it would be putting itself in breach of its obligations to Comalco. To say
the least, this created a significant problem for Meridian.

The answer seemed to be to exclude Comalco altogether from the new
arrangements. Although it might have seemed regrettable to begin a new
agreement by excluding some 15 per cent of New Zealand's total con
sumption of electricity, an exemption could perhaps be justified on the
basis that it was unreasonable to seek to override long-term existing
contractual commitments. In the event however it proved impossible to
translate that broad principle into an agreed set of detailed arrangements.
Meridian, Comalco, and Transpower all put forward differing drafts of
exclusionary or 'ring-fencing' clauses. The other generators took a close
interest in the issue and the Establishment Committee sought to act as an
'honest broker'. In the end, however, what one participant described as a
'narrow but deep' chasm between the parties could not be bridged.

It is probably also the case that Meridian had a degree of lingering
disquiet over the proposed rules relating to transmission investment and
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pncmg. These were new and untested. Although they had been the
subject of many months ofwork they represented a degree of compromise
between many participants, especially Meridian and Transpower, and
must have involved a degree of risk simply on account of that uncertainty.
For Meridian, however, the main problem was how to deal with Comalco.
Ironically this issue might have been much less intractable had the larger
generators (including Meridian) and Transpower not insisted earlier that
all trading should take place within a single 'gross' pool - removing the
option of bilateral contracts that had previously been available under
MARIA.

VI. THE CONCERNS OF CONSUMER GROUPS

If Transpower and Meridian were the largest single entities in the
'opposition camp' by the time of the referendum, the largest group of
interests opposed to the draft arrangements were the consumers. It is
striking that all consumer groups, save only Federated Farmers, voted
against the industry Rulebook. Why was that? Whereas Meridian was
concerned with a small number and Transpower with a rather larger
number of specific issues, the consumer groups had felt aggrieved over an
even wider range of issues and in a more general sense. It might even be
said that some of them had never been entirely comfortable with the
process from the outset.

Perhaps the largest single area of disagreement, which in some ways
symbolises the difference in approach between consumer groups and the
generators/retailers, related to what was known as 'chapter by chapter'
voting. Like the issue of the Governance Board's authority to which it
was often linked, the choice between 'chapter by chapter' voting or
'across the board' voting related to future changes to the rules. Recall that
in the event of a disagreement with a significant change to the rules,
parties to those rules would be entitled to vote on proposed amendments.
But which parties? And on what basis would votes be allocated?

Early on in 200 I, before the rules were submitted to the Commerce
Commission, the Governance Working Group recommended that the
Rulebook be divided into chapters addressing different subjects. Thus the
Rulebook proposed a chapter on trading rules, a chapter on metering, one
on common quality, another on transmission and so on. This was
obviously a convenient way of organising the new agreement. Next, the
Governance Working Group proposed that votes in respect of changes
proposed to any chapter should be allocated to the parties directly
interested in that subject (that is, the parties who would be bound by those
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rules), rather than in relation to the Rulebook as a whole. The effect of
this was to exclude consumers, other than those who traded directly in the
wholesale market, from votes in relation to a number of chapters - the
trading chapter, for example. Similarly consumers were not to be
allocated votes in relation to the metering rules. On the other hand, it was
proposed that consumers would receive votes in relation to the common
quality chapter, on the footing that some of them had been able to vote in
relation to the same set of issues under the MACQS agreement.

Many consumer groups, especially the CC93 Coalition (made up of the
Consumers Institute, Federated Farmers, the Chambers of Commerce and
the Major Energy Users Group) with whom the Establishment Committee
largely dealt, objected strenuously. On the other hand the generator/
retailers and lines companies other than Transpower took the view that
the value of their investments would be at risk if consumers were able to
change (for example) the way in which electricity was traded in the
wholesale market.

Perhaps the key point here is that although consumer groups had been
given voting rights under the MACQS Agreement, they did not have such
rights in relation to NZEM and MARIA. The task of amalgamating these
three agreements therefore gave rise to significant potential changes in
the relative stakes or interests engaged in the industry. Several generator/
retailers felt the considerable value of their assets would have been at risk
if the voting mechanisms sought by consumers were adopted. The
consumer groups did little to dispel this apprehension. It is perhaps
unsurprising that such issues proved difficult to resolve. Consumer
groups also shared Transpower's support for an 'executive' board. And
there were a number of other disagreements.

VII. WHY WAS SELF-REGULATION REJECTED?

But let us tum from the particular complaints of particular parties to see if
any general conclusions can be drawn as to why self-regulation failed.
The most straightforward answer is simply that the proposed rules were
rejected at the industry's referendum. And rejected by a majority who
knew that the government's response would be to promulgate its own (as
yet undrafted) regulations. Peeling that answer back one layer, one might
equally say that the rules failed because the industry chose to hold a
referendum. It seems worth noting that the Government Policy Statement
to which the rules sought to respond had not itself required a formal vote.
Why then did the industry commit itself to holding this ballot? The
answer is partly that a similar mechanism had been used prior to the
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establishment of NZEM; partly also that a commitment to hold a
referendum had been made to consumer groups in order to demonstrate to
them that the rules were not a fait accompli being foisted on them by the
other industry players.

Equally, the question might be asked why were consumer groups
included in the referendum? It is noteworthy that the vote to introduce
NZEM was held amongst generator/retailers and directly connected
consumers only, not the wider range of interest groups accorded a third of
the votes in May 2003. This question is harder to answer. The truth seems
to be that at no stage was the alternative of excluding consumer groups
ever contemplated. Four consumer groups, who combined as the CC93
coalition, had sought and been granted representation on the Establish
ment Committee. And the Government Policy Statement seemed to
contemplate the involvement of consumers in the drafting process.
Indeed, the disquiet at the industry's apparent supply-side dominance had
been one of the themes emerging from the Ministerial Inquiry Report. It
is hard to imagine that the process of renovating (rather than establishing
in the first place) industry self-governance could by 2001 have proceeded
without consumer involvement. The exclusion of consumers from the
referendum was simply never considered.

On the other hand, if the inclusion of consumer groups in the referendum
is understandable, one difference in the nature of consumer groups as
compared to other participants in the industry was little remarked on at
the time. It is simply that, unlike other industry participants, consumer
groups faced only weak incentives to agree to any new rules. The process
embarked on might perhaps be compared to the process in the mid 1980s
of deregulating New Zealand's financial sector. Although what came to
be described as 'financial deregulation' took a rather different path from
that followed by the electricity industry, one might perhaps imagine the
government of the day inviting the banking industry to draw up self
governance rules. In which case that industry might conceivably have
asked itself the question: 'Do you suppose consumers will agree to banks
setting interest rates? Or will they want the chance to vote on the formula
to be used?' The analogy may seem far-fetched and it does of course
highlight the key difference between the two sectors: that interest rates
are set in a market with many players, whereas New Zealand's wholesale
electricity prices are established in a market with fewer players and
whose very nature requires an agreed set of trading rules. One might ask:
why would consumer groups ever have agreed to arrangements the rest of
the industry supported?
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One possible answer might have been because the government wanted
them to. It is worth recalling that it was not only the industry that
favoured self-regulation. This was the stated policy of the government. At
this point, however, we need also to remember the changing backdrop to
the drawn-out process of negotiating and approving these new rules. The
year 2003 was a difficult one for the electricity industry in a physical
sense. It began with the threat of low lake levels, causing spot electricity
prices to soar. In the event the onset of wet weather in May, and active
conservation measures, saw off this threat. But it seems fair to say that by
the time the industry had given up trying to fine-tune its agreement and
sought to test support in its referendum, the government had become
indifferent to the outcome.

The 'straggle-muster' of reluctant supporters that the Minister of Energy
had earlier foreshadowed to the Establishment Committee, did not occur.
Instead key players, that is Transpower, Meridian and the vast majority of
consumer groups, concluded they were free to vote for government
regulation. Some might have hoped that the defeat of this particular Rule
book would have allowed the opportunity for a further round of
bargaining. But by the time of the final vote the government had made it
clear that failure would lead directly to regulation. This result had been so
clearly signalled that those who voted against the Rulebook must have
been prepared to accept, if they did not actually prefer, that outcome.

VIII. CONCLUSION

In summary then, New Zealand's seven year 'experiment' in the self
regulation of its electricity industry (or to put the matter slightly
differently, the seven-year exception to the general pattern world-wide of
publicly-regulated wholesale electricity markets) failed because there was
no longer enough support for a contractual rather than a regulatory
approach. It is worth remembering that the NZEM was adopted only
narrowly in 1996 in a vote in which most consumer groups did not
participate. In fact, of those who participated in the NZEM referendum, a
greater majority voted seven years later in favour of the revised rules.
Nevertheless, by 2003, when the wider industry (including consumer
groups) was challenged to agree on new rules, it was too easy for a
number of parties, especially consumers, to withhold their support.

In addition, it seems plain that the process of replacing the existing
agreements took too long - nearly two and a half years. Over that time,
the agenda of issues the parties were seeking to address changed and
grew considerably. The result was too many conflicting objectives,



2004 Why Did Electricity Self-Regulation Fail? 33

leading ultimately to the loss of support for a contractual approach. In the
writer's view, the outcome was by no means inevitable. Different choices
by several actors at several points along the way might have produced a
different result. Those who remain concerned at the sight of a major
industry succumbing to the risks of regulation will have taken little
comfort from the thought that this outcome was preferred by a majority of
participants. Nevertheless, that is how things must be - at least for the
meantime - in the world of democracies and private agreements.



Electricity Governance Rules and Regulations

Roger Palairet*

I. INTRODUCTION

The .Electricity Commission was established on 15 September 2003. It is
the Crown entity that is now responsible for the governance of New
Zealand's electricity industry, following the failure of the industry self
regulation model. The self-regulatory model for the wholesale electricity
market that evolved in the 19908 was based on multilateral contracts. This
was ostensibly a voluntary system where market participants elected to
become 'members' of the market trading arrangement. The tenns of
membership were set by contract among the participants. The first multi
lateral contract was MARIA in 1994, I followed by the more extensive
NZEM in 1996.2 These agreements set up a system through which
industry participants related to each other. A third agreement called
MACQS was negotiated in 1999, but it has never been fully operational
ised. 3

One of the first actions of the Labour-Alliance Coalition Government was
to establish the Caygill Inquiry into the electricity industry, which
commenced in February 2000. The essential task of the Caygill Inquiry
was to report on the regulatory regime under which the electricity
industry was operating. The Caygill Report recommended that MARIA,
NZEM and MACQS should be integrated under one industry-based
'electricity governance board', and that the industry should agree to
additional rules dealing with transmission pricing and investment. The
electricity industry established the Electricity Governance Establishment
Committee ('EGEC'), and it embarked on a two and a half year project to
implement the Caygill Report recommendations.

Parliament passed the Electricity Amendment Act 2001 ('the Amendment
Act') when the EGEC process was under way. The policy underpinning
the Amendment Act was that the government would regulate to establish
a Crown electricity governance board and to impose electricity govem-
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ance rules and regulations if the industry was unable to agree to a satis
factory arrangement itself. Apart from the process of actually drafting the
EGEC version of the Electricity Governance Rules, the formal hurdles for
the process were to obtain a Commerce Commission authorisation and to
pass an industry referendum supporting the EGEC Rulebook.

The Commerce Commission provided a conditional authorisation of the
EGEC rules in October 2002. After further negotiations, especially with
Transpower and Meridian, the 'referendum version' of the EGEC
Rulebook was put to industry and consumer groups in a referendum in
May 2003. The EGEC Rulebook effectively fell over at the final hurdle.
Transpower, Meridian and consumer representatives voted against the
EGEC Rulebook, and EGEC failed to achieve the necessary 75 per cent
support from the industry.

The government therefore decided to exercise the powers available to it
under the Amendment Act. The Electricity Governance Regulations 2003
were made by Order in Council on 15 December 2003. They came into
force on 16 January 2004. The Electricity Governance Rules 2003 were
gazetted by the Minister of Energy on 18 December 2003, and they came
into force on 1 March 2004.

This article discusses the regulation of the electricity industry through the
implementation of the Amendment Act - once seen as 'backstop
regulation' - and some of the instrument-choice decisions that have been
made in the regulations and the rules. The first parts discuss the Amend
ment Act, the role of the Electricity Commission and ministerial
directions under that Act. They also discuss the making of regulations and
rules. The article then proceeds to discuss the government regulation
model in more detail, including the role of service providers, regulations
and rules, and so-called 'special' provisions. In some respects the
regulatory model has simply adopted the contractual rules that have been
applied by the industry, but there are also instances where it has been
necessary or desirable to modify those contractual rules to conform to the
new model. There are also important contractual underpinnings to the
operation of the wholesale electricity market that remain despite the
regulatory intervention that has occurred.

II. ELECTRICITY AMENDMENT ACT 2001- PART 15

The Amendment Act inserted a new Part 15 into the Electricity Act 1992.
Part 15 establishes the 'Electricity Governance Board' ('EGB'). The EGB
is now informally known as the Electricity Commission. (The new name
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is being formalised by the Electricity and Gas Industries Bill 2003.) The
Amendment Act was passed on 7 August 2001, but Part 15 did not come
into force with the rest of the Act. Part 15 was required to be brought into
force by a separate Order in Council made on the recommendation of the
Minister of Energy under sections 3 and 4 of the Amendment Act.

This can be seen as 'backstop regulation'. The government's stated
preferred position was for the electricity industry to agree on a set of rules
and arrangements that would meet the government's policy objectives.4 It
would only be necessary to establish the Electricity Commission by
bringing Part 15 into force if industry self-regulation failed. In the mean
time, the backstop alternative and its implications would be transparent.

There were two processes by which the Minister could recommend that
an Order in Council be made bringing Part 15 into force and bringing the
Electricity Commission into existence. One process was for the Minister
to publish a notice stating the intention to recommend making of the
Order in Council and the reasons for that intention, and for the Minister to
consider submissions on the proposals. The Order in Council could then
be made not less than three months from the publication of the notice.
The intention of this 'notice and consultation' process was for the
industry to be given a final three month period to agree to a self
regulatory approach, and to avoid the need for the government to have
recourse to the legislative solution under the Amendment Act. The alter
native process was for the Minister to recommend the making of the
Order in Council without the need for a notice or consultation period.
This process would apply if the Minister 'considers that it is necessary or
desirable in the public interest that the Order in Council be made
urgently': section 4(3).

With the failure of the referendum on the EGEC Rulebook in May 2003,
the Minister decided it was desirable in the public interest to proceed
urgently to establish the Electricity Commission. That decision was
influenced by the 'winter power crisis' that was occurring at the time, and

Government Policy Statement December 2000 <www.med.govt.nziers/electric/
package2000/gps>:

31. The Government favours industry solutions ahead of regulation. However
implementation of these changes must be timely and effective. The electricity
industry is invited to move quickly to put in place the new governance
structure.
33. The Minister requests a specific report by 28 February 2001 on progress in
establishing the Governance Board that meets the Government's design
principles. If there has been insufficient progress, the Government will
regulate to establish the Governance Board.
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the need of the Electricity Commission to become involved in developing
and implementing steps to improve security of supply. The result was that
on 15 September 2003 the Electricity Commission was brought into being
and the commissioners were appointed.

III. ELECTRICITY COMMISSION

The Electricity Commission (at the time of its establishment still formally
known as the 'Electricity Governance Board') is a 'Crown entity', which
primarily means that it is a separate legal entity with members appointed
by the Minister. As a Crown entity, the Electricity Commission is subject
to the accountability mechanisms in the Public Finance Act 1989 and the
Public Audit Act 2002. It is also subject to the Official Information Act
1982 and the Ombudsmen Act 1975.

The principal objective of the Electricity Commission (section 172N) is:

to ensure that electricity is generated, conveyed, and supplied to all
classes of consumers in an efficient, fair, reliable and environmentally
sustainable manner.

In addition to the overriding principal objective, the Electricity Commis
sion has the following functions under section 1720:

(a) fonnulate and make recommendations concerning electricity govern
ance regulations and rules in accordance with this subpart:

(b) administer, monitor compliance with, enforce, and apply penalties or
other remedies for contraventions of electricity governance regula
tions and rules:

(c) establish, operate, and facilitate the operation of (by contracting with
other parties, entering into a joint venture company or contractual
arrangement, or other means) markets for industry participants:

(d) develop best practice distribution pricing methodologies and other
standards and model agreements for use by industry participants:

(e) provide advice to the Minister on matters concerning the electricity
industry.

The section 1720 functions indicate that electricity governance
regulations and rules are central to how the Electricity Commission will
operate. The Electricity Commission has the function under section
1700(1)(a), and the obligation under section 172W, to formulate and
make recommendations to the Minister concerning electricity governance
regulations and rules. When the regulations and rules are made, the
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Electricity Commission has the function of administering, monitoring
compliance with, and enforcing the regulations and rules.

The role of the Electricity Commission is therefore very much that of an
industry-specific regulator, proposing and administering regulations and
rules. This makes it a very unusual body in the New Zealand context.

IV. MINISTERIAL DIRECTIONS

In addition to the principal objective in section 172N and the functions in
section 1720, the Electricity Commission is also required to follow any
ministerial directions given under section I72ZA. These directions may
include a direction to carry out any other functions, or to give effect to a
government policy statement.

The Electricity Commission is therefore explicitly an instrument of the
Crown that will implement government policies, rather than being an
independent regulator that is required to determine its own policy
settings.

There are checks and balances in place regulating the amount of ministe
rial influence over the Electricity Commission. First, a section 172ZA
ministerial direction must be transparent. A ministerial direction is
required to be published in the Gazette and presented to the House of
Representatives. The Minister is also required to consult the Electricity
Commission before any direction is given. The first government policy
statement to be given to the Electricity Commission was put out for
general consultation, which is a requirement of best practice rather than a
statutory requirement.

Secondly, there are limits to the nature of any section 172ZA directions
within section 172ZA itself. Directions must be consistent with the func
tions and principal objective of the Electricity Commission: section
I72ZA(2). Otherwise they would be ultra vires the Amendment Act.
Directions must also be sufficiently general so as to not require the
Electricity Commission to make a particular decision, or do a particular
act, in relation to a particular person: section I72ZA(4).5

The third check and balance is that the Electricity Commission's
functions include making reconunendations to the Minister on electricity

There is an exception for Transpower - the state-owned enterprise transmission
company.
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governance regulations and rules (section 1720(1)(a)), and on other
matters concerning the electricity industry: section 1700(1)(e). A
government policy statement is likely to be given effect through changes
to the electricity governance regulations or rules recommended by the
Electricity Commission. The Electricity Commission is required to
consult with representatives of persons likely to be substantially affected
by these recommendations when it fonnulates the recommendations:
section 172Y. The Minister is not bound by an Electricity Commission
recommendation, but is required to have regard to the recommendation
and may, in his or her absolute discretion, decide how to respond to the
recommendation~6 If the Minister does not follow a recommendation then
he or she must publish a notice explaining the reasons for not following a
recommendation in the Gazette.

V. REGULATION-MAKING POWERS

The Amendment Act includes extensive regulation-making powers,
authorising the making of electricity governance regulations under which
the electricity market is required to operate. There are two categories of
'electricity governance regulations' under the Amendment Act. Under
section 172D, regulations may be made in relation to the wholesale
electricity market and the transmission of electricity from generators to
local lines companies by Transpower. These regulation-making powers
assume the electricity market is being comprehensively regulated, and
regulations may only be recommended to the Governor-General by the
Minister under these powers if the Electricity Commission has been
established (section 172E).

Under section 172F, the second category of electricity governance
regulations may be made, whether or not the Electricity Commission has
been established. These regulations relate to more specific policy issues
than the more sweeping regulation-making powers under section 172D.
The policy issues covered by the regulation-making powers in section
172F include:
• consumer complaints procedures;
• requiring retailers to provide prepayment meters;
• creating rights for consumers to switch between retailers;
• protecting consumers in the event that a retailer becomes insolvent;
• prescribing reasonable terms and conditions for the connection of

distributed generation to distribution lines;

h However, the Electricity and Gas Industries Bill proposes limiting the Minister's
discretion not to follow a recommendation from the Electricity Commission.
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reporting hydro spill by generators;
requiring generators and retailers to supply information relevant to
hedge prices;
dispute resolution processes between industry participants;
enforcement of electricity governance regulations.

The purposes for which regulations may be made under section 1720 are
signi\ficantly higher-level and more comprehensive than the purposes for
which regulations may be made under section 172F. Section 172D(2)
says the purposes of the regulations are:

(1) The Governor-General may, by Order in Council made on the recom
mendation of the Minister in accordance with section 172E, make
regulations for all or any of the purposes in subsection (2).

(2) The purposes are -
Wholesale electricity market
(a) providing for the establishment and operation of wholesale markets

for electricity, including for· pricing and determining quantities of
electricity for market transactions; for clearing, settling, and recon
ciling market transactions; for scheduling and dispatching electricity;
for disclosure of market information; for minimum prudential
standards for market participation; and for minimum standards of
market conduct:

(b) requiring participants in wholesale electricity markets or classes of
participants to comply with the matters in paragraph (a):

Transmission ofelectricity
(c) prescribing reasonable terms and conditions on which Transpower

.must enable distribution lines and generators and users of electricity to
be connected to the national grid, and that must be complied with in
connecting to the national grid:

(d) regulating the way in which expansions, replacements, or upgrades of
the national grid or parts of the national grid must be evaluated,
carried out, and funded, including specifying-
(i) the circumstances in which Transpower must generally carry out

expansions, replacements, or upgrades:
(ii) particular expansions, replacements, or upgrades that Transpower

must carry out:
(iii) the methodology on which costs for expansions, replacements, or

upgrades must be allocated among industry participants, or the
actual allocation of those costs, and providing for their payment
by industry participants:

(iv) obligations for Transpower to report annually in relation to fore
casts of medium-tenn system adequacy to assist in identifying
opportunities for the use of alternatives to expansions, replace
ments, or upgrades:
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(e) setting quality and security standards for the transmission system or
parts of the transmission system, or for the use of that system or part,
and requiring industry participants to comply with those standards:

(f) requiring the use by Transpower of a specified methodology or
component o( a methodology for allocating Transpower's revenue
requirement to individual electricity generators, electricity retailers,
electricity distributors, line owners, customers, or consumers, or
classes of any of those persons, including -
(i) defining the charges for any of those persons or classes of any of

those persons:
(ii) imposing quality standards generally or in respect of the supply of

transmission services to any of those persons or classes of any of
those persons:

(iii) requiring a specified person or class of persons receiving (either
directly or indirectly) goods or services from Transpower to pay a
specified amount or proportion of the total price, or the total
price, for those goods or services:

(iv) authorising a way or ways in which Transpower may apply the
methodology.

Section 172D(2)(a) encompasses all the features necessary for buying and
selling electricity on the wholesale market, including for establishing and
operating that market. The strategic decision made in passing the
Amendment Act was that the wholesale electricity market could be
regulated through the Electricity Commission administering comprehen
sive regulations. Section 172D(2)(a) is the most important single
regulation-making power through which that decision is given effect.

Having said that, the content of the rules and regulations through which
the wholesale electricity market operates is not generally controversial.
The pre-regulatory rules were established by multilateral contracts among
the industry participants from 1994. As will be discussed below, the
change from a multilateral contract model to a regulatory model has been
significant, but in terms of content of the rules relating to the operation of
lhe wholesale market, the difference is more a matter of form than
substance.

On the other hand, the issues to do with the transmission of electricity
that the regulation-making power in sections 172D(2)(c) to (f) deal with
have been intensely controversial within the electricity industry. The
EGEC referendum version of the industry self-regulation rules dealt with
setting quality and security standards for the transmission system (section
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172D(2)(e), but it did not do any of the other things that regulations may
be made for under sections 172D(2)(c), (d) or (t).7

The final group of regulation~makingpowers that are relevant for present
purposes are the 'supplementary provisions' in section 172J. Most
significantly, these regulation-making powers provide for:
• the establishment of persons or bodies or groups of persons to carry

out functions in relation to any regulations made under section 172B
to 172F: section 172J(I)(a);

• details of infonnation disclosure requirements: section 172J(1)(b), (c),
(d) and (f);

• exemptions from all or any requirements of any regulations made
under section 172B to 172F: section 172J(l)(e);

• transitional provisions: section 172J(1)(g).

Section 172K also provides for offences and penalties on summary
conviction for breaching the regulations of up to $20,000 (section
172K(a», and for compensation, civil penalties and other actions in
respect of contravention of the regulations (section 172K(b» and for
rights of appeal and review (section 172K(c».

VI. ELECTRICITY GOVERNANCE RULES

Regulations are the most formal category of delegated legislation.
Regulation-making powers and primary legislation are required to
authorise the making of regulations that have the force of law. The
Executive Council advises the Governor-General to make Orders in
Council that are required to give effect to the government's decisions.
Regulations are required to be drafted and certified by Parliamentary
Counsel, and they are published in the'Statutory Regulations Series'. 8

'Rules' are generally a less fonnal category of delegated legislation.
Sometimes they are authorised by regulations rather than primary legisla~

tion, in which case they may be called 'tertiary' legislation.

Section 172H of the Amendment Act authorises the Minister to make
'rules' for all or any of the purposes for which an electricity governance
regulation may be made. Rules made under this provision cannot be

Section 172D(2)(c), prescribing reasonable tenns and conditions for connection to
grid; s 172D(2)(d), regulating expansion, replacements, or upgrades with the national
grid, or parts of the national grid; and s I72D(2)(f), requiring Transpower to use a
specified methodology for allocating its costs to individual customers or classes of
customers.
Acts and Regulations Publication Act 1989.
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called 'tertiary' legislation because they are authorised by the primary
legislation. The rules are therefore in a category of delegated legislation
that ranks alongside regulations. Technically they are 'deemed regula
tions'. Section 172H(6) says that rules are subject to the regulations to the
extent that the rules and regulations are inconsistent. To that extent, the
electricity governance rules can be seen as ranking in priority below the
regulations, but given that there should not be any contradictions between
the rules and regulations, this priority is more notional than real.

The two main differences between electricity governance regulations and
rules under section 172H are:
• rules are made by the Minister rather than by Order in Council

through the Executive Council; and
• rules are not required to be drafted by Parliamentary Counsel, or

published under the Act and Regulations Publications Act 1989.

Section 172H(2) sets out a set of criteria for the Minister to take into
account in deciding whether to make a rule or to reconunend the making
of regulations. The criteria are. taken from the Regulations Review Select
Committee guidelines on when deemed regulations are appropriate.9 The
eriteria are:
• the importance of the rule, including whether the rule has a material

effect on the rights and interests of individuals;
• the subject matter of the rule, including whether the rule contains

details or technical matters rather than matters of general principle;
• the application of the rule, including whether it applies principally to a

particular group rather than to the general public, and whether there is
benefit in publishing the rule under the Act and Regulations Publica
tion Act 1989;

• the expertise and rule-making procedures of the agency recommend
ing the rule.

The electricity governance rules and regulations will always primarily
deal with the rights and interests of the electricity industry participants,
rather than particular individuals or the general public. They will also
tend to contain detailed or technical matters because of the nature of the
electricity industry and the wholesale electricity market. Therefore most
of the electricity governance provisions can be expected to be included in
the rules rather than the regulations. Because the rules will be such an
important part of the regulatory framework for the electricity industry, it

Regulations Review Committee Digest, Occasional Report 13.3 Delegated Legislation,
available <www.lawschoo1.vuw.ac.nz>.
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was decided that they should be subject to the Regulations (Disallow
ance) Act 1989 and the jurisdiction of the Regulations Review Select
Committee.

It is unusual to have included the Regulations Review Committee criteria
for making rules in the Amendment Act. One of the consequences of
having the criteria in the legislation is that they become a statutory
obligation and limitation on the power of the Minister to make rules.
Section 172H(7) was included to mitigate the disruption for the electricity
market that may occur if a court holds that a rule has been made in breach
of the section 172H(2) criteria. In that case a court could hold that the rule
is invalid and void, but section 172H(7) says that any order to that effect
by a court cannot take effect for six months. This is intended to allow
time to make alternative rules or regulations, so there will not be a gap
during which time no rule or regulation applies on a particular issue.

VII. GOVERNMENT REGULATION MODEL

The government moved quickly to establish the Electricity Commission
and to prepare electricity governance regulations and rules following the
failure of the EGEC Rulebook referendum to support the self-regulatory'
proposal.

The plan was to strip the controversial governance and decision-making
processes out of the EGEC referendum version of the industry Rulebook,
and to adapt the technical rules developed by EGEC to the statutory
instruments available under the Amendment Act. So instead of industry
participants agreeing to be bound by the EGEC Rulebook, the regulations
and rules would have the force of law and would apply mandatorily. The
processes for negotiation and voting on rule changes that had been
proposed for the EGEC version and which had been very controversial
within the industry would no longer be required because the processes for
making and amending statutory regulations and rules are set out in the
Amendment Act.

One of the consequences of this change in approach was the need to
remove all the 'membership' language in the EGEC rules. The member
ship language has been replaced in the electricity governance regulations
and rules by references to 'participants', which is a defined term. The
Electricity Commission is specifically excluded from being a 'partici
pant', so the electricity governance regulations and rules are not
enforceable against it in the same way as they are enforceable against the
participants. This reflects the status of the Electricity Commission as a
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regulator standing above the market, rather than standing in the market
among the participants. All participants are required to apply to be
'registered' by the Electricity Commission, although registration has no
effect on their ability to participate on the electricity industry. The only
effect of registration is that the register will provide a comprehensive list
of contact details for the participants. 'Registration' under the regulations
is not a licensing or quality control system.

VIII. INSTRUMENT CHOICE DECISIONS

One of the issues in putting together the package of regulations and rules
was determining where the demarcation between the different legal
instruments should be made.

Under the existing multilateral contract model, the 'rules' were in fact
contractual undertakings that the members chose to be bound by,
although they were expressed as rules. The multilateral contracts bound
the self-regulating members of the industry who were generators,
retailers, the transmission company and lines companies, as well as other
industry participants who were 'service providers'. The service providers
were paid to provide the services necessary to operate the wholesale
market. These service providers included the systems operator, a registry
of customer details, the reconciliation manager, pricing manager and
clearing manager, and a market administrator. In the multilateral contract
context, the service providers were parties in their own right, and they
were contractually bound to the rest of the industry. Their service
provider contracts, including their remuneration and performance obliga
tions, were annexed to the multilateral contract, and the service provider
contracts were enforceable by all the 'members' of the market. The
EGEC Rulebook built on this model, so the incumbent service providers
would have continued to be parties to a single industry-wide multilateral
contract.

The move away from the multilateral contract model and the creation of
the Electricity Commission which is responsible for the operation of the
wholesale electricity market meant that the arrangements with the service
providers needed to be redesigned. The critical point was that the current
market arrangements were in place and working. Incumbent service
providers were providing the services necessary to operate the wholesale
electricity market.

It was clear that the service providers were absolutely necessary, and it
would have been impractical and unnecessary to bring the wholesale
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market functions of the reconciliation manager, clearing manager and
pricing manager within the Electricity Commission. Each of these service
providers employed its own expert staff, and had the computer software
that is used to operate the wholesale electricity market. The most strategic
service provider is the system operator who is responsible for calling on
generation and dispatching electricity through the national grid.
Transpower carries out this role, and the system operator function is
integrated with Transpower's other functions as the owner of the trans
mission system and the provider of transmission services. The market
administrator carries out a co-ordination role between the various service
providers and the other market participants.

The obvious choice was for the Electricity Commission itself to contract
with the service providers. In particular it would take responsibility for
paying the service providers, and the Electricity Commission could
recover the cost through an industry levy.1O This would essentially be a
readjustment of the current arrangements, with the Electricity Commis
sion interposing between the service providers and the other industry
participants.

The problem with this scheme was that the participants in the market
would have lost their recourse to the service providers through a direct
contractual relationship with them. The Electricity Commission would
have become a principal responsible for the performance of its service
provider agents, and there would have been no clear legal relationship
between the service providers and the industry participants to whom they
provide their services. As well as being a disadvantage for the market
participants, it would also have created a new range of obligations and
duties on the Electricity Commission because it would have had to
represent the interests of the very parties it has been established to
regulate.

One way of dealing with this problem was to use the provisions of the
Contracts (Privity) Act 1982 to name the electricity industry participants
as beneficiaries with rights of enforcement under the contracts between
the Electricity Commission and the service providers. This would have
relieved the Electricity Commission from the primary responsibility to
enforce the terms of the service provider contracts on behalf of the market
participants.

10 Section 172ZC of the Electricity Amendment Act 2001 provides a regulation-making
power to set levies recoverable from industry participants to cover the costs of
performing the Electricity Commission's functions, powers and duties.
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Another option was to put the market rule elements of the EGEC Rule
book into electricity governance regulations and rules, and to continue
with the multilateral contract model for the service provider elements of
the wholesale electricity market. However, this would have involved the
Electricity Commission itself either being a party to the new multilateral
contract with industry participants and service providers, or alternatively
stepping back and allowing a variation of industry self-regulation to
continue. Given that the Electricity Commission has been established as a
regulator responsible for the operation ofthe wholesale electricity market,
none of these options was appropriate.

The decision was therefore taken to create a hybrid regulatory and
contractual model. The obligations of the service providers were put in
the electricity governance regulations and rules, and that enables these
obligations to be enforceable by industry participants without having to
go through the Electricity Commission. If a service provider breaches its
obligations to an industry participant, then that is a breach of the electric
ity governance regulations or rules that is actionable by the participants
and the Electricity Commission under the regulations.

However, the selection of the service providers is still contractual - the
Electricity Commission is required to agree with individual service
providers that they will assume the obligations on them under the
electricity governance regulations and rules. The price and term for which
the service providers will provide these services under the regulations and
rules is a contractual matter for negotiation with the Electricity Commis
sion. Transparency is achieved through requiring all the service provider
contracts to be published.

The risk inherent in this design is that the incumbent service providers
would decide not to contract to accept the regulatory obligations under
the electricity governance regulations and rules. If that happened, the
current market arrangements could not have continued and alternative
service providers would have had to be found. This would have inevitably
delayed the implementation of the new electricity governance regulations
and rules. In part, these risks were mitigated by the fact that the service
providers are all incumbent providers with profitable businesses to
preserve. It also meant that the service providers were effectively in a
position to negotiate the terms of the regulations and rules as well as the
prices and terms of their service provider contracts.
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The Crown's position was also protected through this process by waiting
until the service provider contracts were agreed and executed before
making the electricity governance regulations and rules. If the Crown had
been forced to delay making the electricity governance regulations and
rules while a contestable process was followed to find the service
provider that was prepared to accept the role, then that could have
occurred. NZX publicly called for the appointment of M-Co Limited as
mark.,et administrator to be made contestable from the beginning of the
operation of the new regulations and rules. This clearly added pressure to
the negotiation of the market administrator service provider contract.

As it happened, the processes converged in the week before Christmas in
2003, and in the end all the service provider contracts were duly
executed. Service providers have all effectively contracted into a range of
regulatory responsibilities.

IX. REGULATIONS OR RULES?

Another instrument choice decision was the demarcation between the
regulations and rules, as discussed above. Under the EGEC referendum
version and its multilateral contract precursors, there was only one
category of 'rules'. However, as we have noted under 'Electricity
Governance Rules', the Amendment Act provides for regulations and
rules to be made, and the question arose as to whether all the EGEC
provisions could be included in rules made by the Minister with no
regulations required at all. We have noted the criteria in section 172H(2)
to help determine which provisions should be rules rather than
regulations. The matters that bore on the application of these principles
were as follows.
• Rules can only be made for the purposes for which 'electricity govern

ance regulations' can be made, and these purposes are set out in
section 172D. Those purposes relate to the wholesale electricity
market and electricity transmission.

• The regulation-making power under which the Electricity Commis
sion will monitor and enforce the electricity governance regulations
and rules is in section 172F, which is not an 'electricity governance
regulation' that can be made into a rule under section 172H. Also,
because the Electricity Commission is not itself subject to the rules as
a participant, the provisions relevant to the Electricity Commission
need to be in the regulations rather than the rules.
Similariy, an enforcement mechanism for the rules was necessary. It
would also be useful for there to be a mechanism for resolving
industry disputes. These are also section 172F functions, so provisions
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relevant to these provisions were all required to be included in the
regulations.

• Exemptions from the regulations and rules can be included in the
regulations and rules under section 172J(1)(e). Given that section
172H(6) says the regulations have priority over rules in the event ofan
inconsistency, no 'exemption' in the rules can override a regulation.
Therefore any exemption powers need to be in the regulations rather
than the rules. This is reflected in Part 10 of the Regulations, which
includes general exemption powers, and specific provisions exempting
'Comalco parties' from aspects of the regulations and rules.

X. ELECTRICITY GOVERNANCE REGULATIONS

A. Registration

Applying the above principles, it was necessary to include the Electricity
Commission's obligation to register participants and to publish an up-to
date register in the regulations. Early versions of the draft regulations had
the Electricity Commission determining eligibility for registration, which
was a close proxy for 'membership' under the multilateral contract
model. This was one of the 'governance' issues that had been most
controversial in the EGEC process, and the fact that the Electricity
Commission might have had the power to exclude participants from the
industry under a registration system was also controversial.

The position finally adopted is that registration is no more than an
information-gathering exercise that identifies who the participants in the
market are. There are various other controls on the ability of parties to
participate in particular roles throughout the rules and regulations. For
example, there are prudential requirements to establish the creditworthi
ness of buyers and sellers of electricity in the wholesale market under
Part H of the Rules, and service providers are selected by entering into a
service provider contract with the Electricity Commission. However,
none of these qualifications are relevant to registration as a participant.

B. Rulebook Information

Another subject that affects the Electricity Commission directly and is
therefore in the Regulations relates to 'Rulebook information'. The
provisions on this subject are similar to those included in the EGEC
Rulebook, and they provide for information passing between any two
participants to be available more widely. The approach is loosely based
on the Official Information Act 1982, except most participants are not
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bound by that Act, and the EGEC proposal placed the regulator in the
middle of the information flows. So if one participant wants Rulebook
information from another participant, the request for the information
passes through the Electricity Commission.

The Electricity Commission is itself subject to the Official Information
Act 1982 as a Crown entity, and its obligations under that Act cannot be
affected by contract or any form of delegated legislation. The Rulebook
information provisions in the Regulations add a new range of powers and
duties for the Electricity Commission. J1

C. Service Providers

When the decision was taken to use a hybrid contract and regulatory
structure for the service providers, it quickly became obvious that the
Regulations needed to include a specific section on service providers.
Various service providers have different obligations under different rules,
and it would have been undesirable and impractical to bring them
together in one place. But there are some provisions of general applica
tion for service providers, and others that include obligations on the
Electricity Commission. These have all been included in Part 2 of the
Electricity Governance Regulations. The primary obligation is of course
the obligation on the Electricity Commission to enter into service
provider contracts with functions, terms and prices to be negotiated. The
service provider contracts must also be published.

Transpower has a special status as system operator, which is the most
significant service provider function. The Electricity Commission is
directed to appoint Transpower as the system operator. If the system
operator function was ever to be made contestable, it would be necessary
to amend the regulations. This was intended to provide a level of certainty
for Transpower and the market generally.

Other provisions that apply generically to service providers include a
standardised force majeure clause and provisions covering performance
standards, accountability and reviews. Under the multilateral contract
model, all the service providers had the benefit offorce majeure clauses.
The force mqjeure clause relieves the parties to a contract from their
obligation to perform a contract if events outside their control prevent
them from doing so. Typically such events include 'acts of God'. When

1\ Electricity Governance Regulations Part I, subpart 2 - Availability of Rulebook
Information.
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the obligations of the service providers shifted from being contractual to
being regulatory, the force majeure clauses in the contracts would no
longer have been effective. It would not have been possible for the
service providers to contract out of their regulatory obligations, even in
the face of an 'act of God'. This illustrates the limitations on the contract
side of a hybrid contract and regulatory arrangements.

Similarly it would have been possible for the Electricity Commission to
have contracted for performance standards to be set, and for accountabil
ity and review processes to be established for service providers. But there
is a wider public interest in these governance issues, and the Electricity
Commission itself has an obligation to manage the performance of the
service providers effectively and efficiently. Therefore the decision was
taken to include these provisions in the Regulations, rather than leaving
them for the individual service provider contracts.

D. Enforcement

The Amendment Act requires enforcement powers for the Electricity
Governance Regulations and Rules to be included under regulations
rather than rules.

The enforcement mechanisms under the multilateral contract model were
through the 'Market Surveillance Committee', which was supported by
M-Co as market administrator. This was essentially a private quasi
judicial body that operated similarly to an arbitration panel. It had juris
diction over the members of the market, with the power to fine, order
compensation and make orders for costs. Any fines or costs received were
retained to defray its expenses. The Market Surveillance Committee was
chaired by a retired Court of Appeal judge, and its work varied from
minor technical matters to high-value commercial litigation.

The EGEC proposal was to roll forward the existing Market Surveillance
Committee arrangements on the same contractual basis as they had been
set up under. However, the translation of those arrangements into a
regulatory model was more complicated than that. The relationship
between the Rulings Panel and the Electricity Cornrnission needed to be
determined; should the Rulings Panel be a subcommittee of the Electric
ity Commission, under the direct influence of the Commission? Should it
be totally independent, with members appointed by the Minister, or the
Governor-General? Equally, should the Electricity Commission or the
Minister be subject to the Rulings Panel? Should the Rulings Panel be
adjudicative, or should it have its own investigative powers?
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The decision was to establish the Rulings Panel as a separate and
impartial body, with members appointed and funded by the Electricity
Commission. It has jurisdiction to hear complaints and resolve disputes
that arise under the Electricity Governance Regulations and Rules. There
is no jurisdiction over parties other than participants, and it has no
authority over the Electricity Commission. The powers of the Rulings
Panel, and the processes under which it is established and will operate,
are all set out in the regulations. The Rulings Panel may determine its
own procedures, but it is subject to the requirements of natural justice:
regulation 95. If it fails in that regard, it will be subject to judicial review.
There are a wide range of remedies available to the Rulings Panel,
including the power to order compensation and 'civil pecuniary penalties'
up to $20,000 (regulation 107). Appeal rights are limited to apgeals on
jurisdiction and judicial review, and appeals on questions of law.

E. Special Provisions Relating to Comalco Agreements

The EGEC Rulebook included a 'ringfence' provision that would have
exempted Comalco Power (NZ) Ltd, Meridian, and Transpower from
compliance with the Rules. The intention was to preserve the parties'
rights and obligations under the various Comalco agreements 'just as if
the rules had never been made or come into force' .13

The reason for this special treatment was that the Comalco agreements
are long-term contracts, originally entered into by the Crown in 1963, that
provided for the delivery of electricity to Tiwai Point with a higher
standard of reliability and security than is provided for other parts of the
electricity system. The Comalco parties, and particularly Meridian, which
has taken over the Crown's primary responsibility for the delivery of
electricity to Comalco, were concerned that their respective rights and
obligations would be compromised under the EGEC regime. The ring
fence provision was also an attempt - in the face of resistance from other
generators - to persuade Meridian and Transpower to vote in favour of
the EGEC Rulebook and the industry referendum. In the end, both
Meridian and Transpower voted against the EGEC Rulebook.

When the Minister and the Crown had to consider whether the Comalco
ringfence was justifiable as a matter of public policy, it was decided that
in principle it was. The government has the legal right to legislate across

12 Electricity Governance Regulations Part 9.
13 EGEC referendum version Part A section XIII.
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Comalco's rights under the Comalco agreement, but it would not be
justifiable from a public policy perspective to do so in this case.

The first consultation draft of the Electricity Governance Rules included a
revised version of the Comalco 'ringfence' provision. But in the consul
tation the Comalco parties asked that the provisions be in the regulations
because they would have a higher status than rules. The fonnalities
around amending the regulations would, at least in theory, be more
rigorous than the process for amending rules. The parties claimed they
would have had a greater sense of security if the exemption was in the
regulations. The ability to make rules or regulations exempting any
person or class of persons from the Electricity Governance Regulations
and Rules is included in section 172J(1)(e) of the Amendment Act. It
would therefore have been possible to make a rule exempting the
Comalco parties from the application of the Electricity Governance
Rules. However, it would not have been possible to make a rule
exempting the Comalco parties from the application of the regulations,
because section 172H(6) of the Amendment Act says the regulations
prevail in the case of any inconsistency with the rules. Another factor that
led to the Comalco 'special provisions' being included in the regulations
rather than the rules was that the final redesign of the provisions included
a range of obligations on the Electricity Commission. As a general
proposition, obligations on the Electricity Commission are in the
regulations rather than the rules.

The final position is that the Comalco parties are required to comply with
the Electricity Governance Regulations and Rules, except from Part C
and G of the rules. The exemption from Part C and G of the Rules applies
to the extent that it is necessary for Comalco parties to breach the rules to
perform an obligation or exercise a right under the Comalco agreement.
Parts C and G concern the quality and security of supply through the
transmission grid and the process for buying and selling electricity
through the wholesale electricity market.

There is a high degree of disclosure required from the Comalco parties.
The Comalco agreements have always been subject to commercial
confidentiality, so their nature has not been widely known. Now the
Comalco parties will be required to disclose the Comalco agreements to
the Electricity Commission. They must also publish a summary of the
Comalco agreements that describes how those agreements may affect the
Comalco parties' ability to comply with Parts C and G of the Rules. If the
Comalco parties do not prepare the summary by 1 June 2004, the
Electricity Commission itself is required to publish its own summary.
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The other condition for the Comalco parties to take advantage of the
exemption is that the Comalco parties must notify the Electricity
Commission of any acts or omissions that may have been in breach of
Part C or G of the Rules. The Electricity Commission then has the
opportunity to determine whether or not the notified breach was neces
sary to meet the obligations or exercise the rights under the Comalco
agreement. The Electricity Commission decides that the notified breach
was not necessary, or if there is a breach that is not notified, then the act
or omission will be treated in the same way as a breach by any other
participant.

XI. ELECTRICITY GOVERNANCE RULES

The Rules are structuraIIy very similar to the EGEC Rulebook. The main
difference is that Part A of the EGEC Rulebook contained 'governance'
provisions which are no longer required in the rules. To the extent that
they are required in a modified form, the governance provisions are now
included in the regulations. Part A of the Electricity Governance Rules
now contains the definitions section.

There are two sections that were missing from the EGEC Rulebook
package, they are Part B, dealing with consumer issues, and Part F
covering rules and processes for transmission investment and pricing.
Both of these parts of the rules are due to be included at a later date.

Parts that are in the Rules are as foIIows.

Part C - Common Quality. This Part relates to the quality (voltage and
frequency) of electricity and maintaining system security. Part C includes
obligations for the system operator, asset owners (direct consumers,
distributors and generators) and arrangements concerning ancillary
services.

Part D - Metering Arrangements. These rules set out:
• Who is responsible for metering installations
• Metering standards
• Testing of metering installations

Part E - Registry Information and Customer Switching.
• Provides for the management information held by the registry about

customers
Enables customers to change retailers
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Part G - Trading Arrangements. Provides rules for a 'gross pool' for
wholesale electricity, including:
• Making bids and offers
• Real time scheduling and dispatch of electricity
• Reconciliation of volumes

Part H - Implementation and transmission. Provides arrangements for the
sale and purchase of wholesale electricity, including:
• Prudential security
• Invoicing and payment
• Clearing and settlement by the clearing manager

Settlement of disputes

Part I - Implementation and Transition. Provides for the transition from
MARIA, NZEM and MACQS or Common Quality Obligations.

The most controversial parts are Part C and Part G. (These were the parts
that the.Comalco parties sought an exemption from.) The most significant
change in Part.C from the EGEC Rulebook is that the contractual under
taking of the systems operator to effectively use best endeavours has now
been translated to a requirement to meet 'principal performance obliga
tions'. Transpower, which is the system operator, has a legally
enforceable obligation to meet the standard of a reasonable and prudent
operator. The most controversial aspect of Part G is that all electricity
bought and sold through the wholesale market is required to be offered
and bid for through the market rules. This is called the 'mandatory pool'.
There is no scope for off-market bilateral trades, which obviously has a
bearing on the Comalco arrangements.

Another controversial aspect concerned the treatment of 'embedded
generation', which is small-scale generation connected to local lines
network rather than the national grid. The EGEC Rulebook did not
contain provisions that would have facilitated distributed generation,
whereas the government's policy setting is to encourage small scale
generation, especially from renewable sources. This deficiency has been
addressed in the Electricity Governance Rules.

XII. CONCLUSION

This article has described the Electricity Amendment Act 2001 and the
establishment of the Electricity Commission following the failure of an
industry self-regulation model. It also describes the government
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regulation model and instrument choice decisions that followed the
establishment of the Electricity Commission.

The making of regulations and rules controlling the electricity industry is
the most intrusive regulatory intervention in a specific industry that New
Zealand has seen for 20 years. The regulatory intervention has been able
to deliver policy outcomes where the competing interests of different
market participants were intractable. It has also been able to deliver
'circuit breakers' in a number of areas where the industry could not
achieve agreement, especially given the failure of the industry to
sufficiently support the terms of the negotiated EGEC Rulebook. The
final package however still contains elements of a hybrid regulatory and
contractual design. So while the EGEC process exposed the deficiencies
of industry self-regulation through a multilateral contract mechanism,
important aspects of the regulated market still depend on a contractual
underpinning.



How Do Other Countries Carry Out
Energy Regulation?

Anita Renne*

I. INTRODUCTION

We take energy for granted. Fuel shortages and power cuts are rare, but
during one-and-a-half months in August and September 2003, we wit
nessed a series of'worst ever' blackouts that left millions of people in the
dark. To adapt the words of Leonard Cohen, 'First we take Manhattan,
then we take London, then Copenhagen and then Rome.' This reminds us
how dependent society is on reliable and secure energy supplies and how
power failures are inflicting widespread damage on local economies. We
have already seen many theories abound as to why the electrical systems
collapsed; mismanagement, ageing electric systems, lack of unified
standards for reliability, and computer hackers. The exact reasons have
still not been determined and energy officials are saying that the systems
are designed for this not to happen. Consequently, it is natural to ask the
question: so how did it happen? However, no full explanations are
provided yet. 'The answer is blowing in the wind.'

There is no doubt about the great benefits of interconnection and integra
tion, but these recent experiences do highlight they have drawbacks as
well. As interconnections become more comprehensive, the more inter
dependent the supply areas and markets become, and the bigger the
effects if there is a blackout. The worldwide trend of liberalization of
energy markets has led to speculation about the possible effects of liber
alization, and has led to connected moves in the direction of re-regulation
and restructuring. Some observations can be made about these trends in
Denmark and Europe generally in order to provide a comparative
perspective on the New Zealand experience.

II. THE EUROPEAN UNION

In many respects, Denmark has several characteristics in common with
New Zealand. It is a small country of islands and easy access to the sea. It
has a small population, and a primarily temperate climate. J It has sound

Faculty of Law, University ofCopenhagen, Denmark.
Denmark's area is 43,096 km2 including 405 islands. Its population is 5,368,354 and
population density is 125 per km2

• Average temperature: January 4.9°C, July 18.5°C.



58 Yearbook ofNew Zealand Jurisprudence Vol 7

democratic traditions, a high standard of living with no big gaps between
rich and poor, and a high awareness of environmental issues. However,
with respect to electricity, there is a big difference; New Zealand is
isolated and does not have electricity interconnections and trade with
other countries, and no foreign competitors for the domestic electricity
industry. Denmark, on the other hand, is part of a big common market 
the European Union.

A clear and decisive target in Europe has been the creation of an internal
market and free trade across national borders. This objective is to be seen
within the framework of Europe's growing import dependence on
energy.2 Energy is considered a normal good but with the special
characteristic that purchases have to be transported through networks that
are regarded as natural monopolies.

Growing from six Member States in 1952 to 15 by 1995, the European
Union today embraces more than 370 million people, from the Arctic
Circle to Portugal, from Ireland to Crete. The 15 member countries are
Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland,
Italy, Luxembourg, Portugal, Spain, Sweden, the Netherlands and the
United Kingdom. In May 2004, the EU will be enlarged by the addition
of ten new member states: Cyprus, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, and Slovenia. Three
more states have applied for EU membership: Bulgaria, Romania, and
Turkey. One must note also that the EU has entered into special agree
ments with countries that belong to the so-called European Economic
Area: Iceland, Lichtenstein, and Norway - the consequences of which are
that most Community law and principles apply to them as well.

EU law and the following sections on the internal energy market therefore
have implications for between 25 and 30 countries. It is a condition for
applicants to harmonize their national energy legislation and to imple
ment and meet the requirements of EU legislation and principles. This is
also the case with respect to some non-member countries such as
Norway.

Sunshine average per year: 1,710 hours. Precipitation (average per year): 768 mm.
Danish Energy Authority, Energy in Denmark, 200 I.
An overall strategy to strengthen the security of supply can be found in the Green
Paper Towards a European Strategy for the Security of Energy Supply, COM (2000)
769 and Final Report on the Green Paper Towards a European Strategy for the Security
of Energy Supply COM(2002) 321. A great deal of information on the European Union
is available at <www.europa.eu.int>.SeealsoMarthaM.Roggenkamp.Anita Renne,
Catherine Redgwell, Inigo del Guayo, eds., Energy Law in Europe: National, EU and
International Law and Institutions (Oxford: Oxford University Press, 2001).
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In order to combat the energy crisis of the 1970s, public control and state
owned energy monopolies became the norm for countries in Europe. Only
a decade later, the European Commission launched a number of initia
tives in order to break up these monopolies and to develop a common
market without frontiers - the so-called internal energy market. However,
the different member states expressed a lot of resistance and opposition to
the new ideas. It took, in fact, almost another decade before things had
matured so much that the first two Directives on the establishment of a
common market for electricity and gas could be adopted by the European
Parliament.

The main objective of these two Directives - Common Rules for the
Internal Market in Electricity (96/92/EEC) and Common Rules for the
Internal Market in Natural Gas (98/30/EECi - was to increase competi
tion with the view of obtaining the benefits of cheaper energy prices. A
primary means of attaining this objective was to divide the energy sector
in two separate parts, firstly that of production and trade where competi
tion could be introduced, and, secondly, the monopoly sectors (networks
and gas storage) that needed to he regulated.

The first principal step of the liberalization process was to obtain trans
parency. This implied the creation of an open market for all players and
clear ways of getting access to the customers. Secondly, it was important
to ensure that no parties were favoured or had special privileges. As a
result, the defined monopolies - transmission and distribution - needed to
be separated from each other and from other activities. This was called
unbundling. It could impose different levels of requirements; unbundling
of accounts, of management, or of ownership. Finally, fair and equal
access to networks had to be guaranteed for all players in order to intro
duce competition.

IV. THE MARKET DIRECTIVES

ED adopted its Market Directive for electricity in 1996, and, two years
later, a Directive for natural gas. It was the result of many hard negotia-

Directive 98/30lEC of the European Parliament and of the Council of 22 June 1998
Concerning Common Rules for the Internal Market in Natural Gas~ OJ L204,
21/07/1998, P 0001-0012. Directive 96/92/EC of the European Parliament and of the
Council of 19 Dec 1996 Concerning Conunon Rules for the Internal Market in
Electricity, OJ L 027, 30/01/1997, P 0020-0029.
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tions between the member countries. The provisions of the Gas Directive
are modelled on those of the Electricity Directive. As already indicated,
the prime purpose was and is to develop common and harmonized rules
that will support free competition and trade across national borders.
Article 3 of the Directive sets out the general rules for the organization of
the sector. It provides that member states must ensure that electricity
undertakings are operated in accordance with the principles of the Direc
tive, with a view to achieving a competitive market in electricity.

The Directive requires the member states to implement legislation that
ensures a clear separation between monopoly activities and commercial
activities. A means to this end is to include an obligation to unbundle the
different functions previously performed by vertically-integrated energy
companies, and to separate accounts in order to hinder cross-subsidization
and to increase transparency. Moreover, the owner of the infrastructure
must give access to third parties, and finally customers must be able to
choose their supplier. The introduction of competition is, however, based
on a gradual opening of the market and member states are at liberty to
impose on distribution companies an obligation to supply customers
located in a given area.

To accelerate the opening of the energy market, new Market Directives
were adopted on I August 2003.4 These Directives for electricity and gas
must be implemented in national legislation by I July 2004. The over
arching objective of the new initiatives is to ensure efficient competition
and thereby cheaper prices, to provide a real level playing field and to
increase the standards of service for customers. The new Directives imply
qualitative as well as quantitative measures to create a more efficient
open energy market. The electricity market must be totally open by July
2007 - for wholesale customers by July 2004, and for everybody else by
July 2007.

To ensure a better functioning of the market, a higher level of unbundling
is also required. The new obligation includes a legal unbundling that
implies that vertically integrated companies need to establish a separate
company for each activity in contradiction to the present requirement of
account unbundling. Moreover, member states must ensure that trans-

Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003
Concerning Common Rules for the Internal Market in Electricity and Repealing
Directive 96/92/EC, OJ L176, 15/07/2003, P 0037-0056. Directive 2003/55/EC of the
European Parliament and of the Council of 26 June 2003 Concerning Common Rules
for the Internal Market in Natural Gas and Repealing Directive 98/30/EC, OJ Ll76,
15/07/2003, P 0057.
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tnlSSlOn is carried out via an independent system operator. The new
Directives, furthermore, require regulated access to the networks, in
contrast with the old ones which included the possibility of negotiated
access. Regulated access is cost-based and based on the principle of
publication of tariffs, whereas negotiated access does not ensure equal
conditions for third parties, because only main commercial conditions are
published. Member states are obliged to take appropriate measures to
protect final customers, and in particular vulnerable customers.

The new Directives also require each member state to appoint an inde
pendent regulator to regulate the monopoly parts of the industry and to
ensure non-discriminatory access to the network. The regulator has to be
independent from the industry - not necessarily from the political and
administrative institutions. One of the lessons learned in Europe has been
that deregulation or restructuring in fact require.s effective control and a
very active regulator.

The Directive recognizes that member states may impose public service
obligations on the industry. These may relate to security, regularity,
quality and prices of supplies, and environmental protection like
efficiency and climate protection. Such obligations must be clearly
defined, transparent, non-discriminatory and verifiable. As a method of
carrying out these public service obligations, the member states can
implement long-term planning. Also, it must be ensured that household
customers enjoy universal service and a right to be supplied with electric
ity at reasonable prices. There are still possibilities for derogations and
exceptions - the background being the risk that there may be no interest
in implementing new projects. To make such projects more commercially
viable it is possible to refuse third party access to new networks.

Even when a common market is developed, there is still a need for two
types of regulation. First of all, control is needed with respect to access,
including approval of tariffs. Not least important is access to recourse.
This kind of regulation is to be performed by an independent sector
regulator. The other type of regulation which the public authorities need
to address is regulation in order to ensure that the sector fulfils certain
objectives related to energy security. These objectives include issues as
environmental protection, quality of supply, and energy conservation.



62 Yearbook ofNew Zealand Jurisprudence Vol?

A. The Electricity Market

The ED Directives must be implemented in national legislation, and this
implementation does in fact show a rather varied picture, especially with
respect to the opening of the market.s This is illustrated by Table 1.

Table 1: Market Opening for Electricity in the EU

Market Size of open Eligibility 100% Unbundling Network
opening (%) market TWh threshold in/by transmission access

Austria 100 52 - 2001 Legal Reg

Belgium 52 40 0.1 GWh 2003f7 Legal Reg

Denmark 100 32 - 2003 Legal Reg

Finland 100 75 - 1997 Ownership Reg

France 37 131 7GWh 2007 Management Reg

Germany 100 483 - 1999 Legal Reg

Greece 34 15 1 kV 2007 Legal/Mgmt Reg

Ireland 56 8 0.1 GWh 2005 Legal/Mgmt Reg

Italy 70 191 0.1 GWh 2007 Own/Legal Reg

Luxembourg 57 3 20GWh 2007 Management Reg

Netherlands 63 62 - 2003 Ownership Reg

Portugal 45 17 1 kV 2004 Legal Reg

Spain 100 188 - 2003 Ownership Reg

Sweden 100 129 - 1998 Ownership Reg

UK 100 330 - 1998 Ownership Reg

Germany is said to have a 100 per cent market opening. However, it is
claimed by many member states, with the support of the ED Commission,
that the German market opening is an opening in theory and not in
practice, as access conditions are very complicated and therefore non
transparent. In this connection, it should be noted that there is no sector
regulator in Germany. Responsibility for energy regulation is vested in
the general competition authorities. With respect to trade across national
borders, a country like Germany is very important. All roads may lead to
Rome, but for energy infrastructure all networks need to pass through
Germany. Consequently, it is absolutely crucial for the development of
the European market, whether north, south, east, or west, that access to
the German infrastructure is assured.

5 Commission Staff Working Paper, Second Benchmarking Report on the
Implementation of the Internal Electricity and Gas Market, 2/10/2002, SEC (2002)
1038.
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The new member states - the central and eastern European countries 
have not been quite so aggressive in their market opening. This is illus
trated by Table 2. The obvious reason for this is that in terms of
introducing competition this is a much younger region. In addition it is an
area in transformation which in fact applies to all sectors of society.

Table 2: Market Opening for Electricity in Countries Joining the EU

Market Size of open Eligibility 100% Unbundling Network
opening (%) marketTWh threshold in/by transmission access

Estonia 10 1 40GWh - Management Reg

Latvia 11 1 40GWh - Legal Reg

Lithuania 26 1 20GWh - Legal Reg

Poland 51 71 10GWh - Legal Reg

Czech R 30 20 40GWh - Legal Reg

Slovakia 41 11 40GWh - Legal Reg

Hungary 30-35 13 6.5GWh - Account Reg

Slovenia 64 7 41 GWh - Legal Reg

B. The Natural Gas Market

The natural gas market is not open to the same degree as the electricity
market. This is mainly due to the fact that liberalization was initiated two
years later than for electricity. Table 3 demonstrates this state of affairs.

Table 3: Market Opening for Natural Gas in the EU

Market Size of open Eligibility 100% Unbundling Network
opening(%) market TWh threshold in/by transmission access

Austria 100 7.0 - 2003 Legal Reg

Belgium 59 8.5 5mcm 2003/6 Legal Reg

Denmark 35 1.7 25mcm 2004 Legal Reg

Finland Derogation

France 20 7.5 25mcm 2007 Accounts Reg

Germany 100 77.0 - 2000 Accounts Neg

Greece Derogation

Ireland 82 3.0 2mcm 2005 Management Reg

Italy 100 32.1 - 2003 Legal Reg

Luxembourg 72 0.5 15mcm 2007 Accounts Reg

Netherlands 60 22.3 1 mcm 2003 Management Hybrid

Portugal Derogation

Spain 100 12.9 - 2003 Ownership Reg

Sweden 47 0.4 35mcm 2006 Account Reg

UK 100 93.8 - 1998 Ownership Reg
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With respect to the new member states, the picture shows the same
tendency, as Table 4 demonstrates. As far as countries like Latvia, Czech
Republic, and Hungary are concerned, the market opening has not started
at all.

Table 4: Market Opening for Natural Gas in Countries Joining the EU

Market Size of open Eligibility 100% Unbundling Network
opening (%) marketTWh threshold in/by transmission access

Estonia 80 0.7 'industry' - Account Reg

Latvia 0 - - - Account Neg

Lithuania 80 2.1 15mcm - Account Reg

Poland 34 4.1 25mcm - None Reg

Czech R 0 - - - Account Hybrid

Slovakia 33 2.5 25mcm - Account Reg

Hungary 0 - - - Management Reg

Slovenia 50 0.5 25mcm - Account Reg

V. STRUCTURE OF THE INDUSTRY - Is IT POSSIBLE

TO CONTROL THE GIANTS?

Europe has moved from monopolies that were primarily owned by the
state and vested with exclusive rights. In fact this development may be
seen not only within the energy sector but also in telecommunications,
railways, postal services, and to some extent airways. It has been a
distinct objective to leave the scenario of state monopoly and find a
pathway towards more efficient industries. At the same time there has
been a trend of privatizing the industry. However, ownership as such does
not necessarily have anything to do with liberalization of the market. In
principle, there exists no problem in having state-owned utilities, as long
as the regulation is efficiently applied.

Liberalisation has - at least in Europe - enabled a comprehensive
restructuring process. Mergers and takeovers are the daily headlines. This
takes place partly within sectors but also between the gas and electricity
sectors. Moreover, national companies have moved internationally and
bought foreign ~ompanies to become stronger and to get a bigger share of
the market. In this connection Germany and France are dominant, and it
should be emphasized that these two countries represent about 50 per cent
of the European economy. On the other hand, it is interesting to note that
the French GDF and EDF maintain a monopoly position in their home
market, and that Germany is accused of having established a market that
is not transparent.
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It is relevant to think about future development scenarios, and ask
whether we are creating new monopolies; but now international monopo
lies that replace national monopolies. If so, how are we to control these
giants?

VI. THE SWINGING PENDULUM

Looking back, it is interesting to note that during the period up to the
energy crisis of 1974 and 1979 the energy sector was more or less left to
the market with no public intervention. The political change (and there
fore the regulatory change) since then is reflected two political statements
from Denmark. The first is from 1979:

The Danish energy system has up till now ... been market-based '"
predictions about a future shortage in oil have led to a desire for an over
arching public control of important parts of the energy sector.

The second is from 2003, about 25 years later:

The market is the most efficient point of departure for management of
security of supply ...6

The change of policy is profound and the philosophy is the opposite - the
focus is now on the market. Although both quotations come from
Denmark, I feel confident that equivalent statements can be found in the
recent history of almost all other countries. It is indeed a case of a
swinging pendulum. The challenge must be to ensure that through appro
priate regulation, countries are not faced with the same problems as those
of the seventies!

No doubt there is something special about energy, and the electric trans
mission grid is quite possibly the most vital piece of infrastructure that
exists. But with Darryl Jenkins, director of the Aviation Institute of
George Washington University, it may be stated that 'The plus of a
network is that everything is connected. The minus of a network is that
everything is connected.' The final concluding remark must therefore be
that electricity is the modem world's bloodstream, but it is like with
oxygen - we do not notice it till it is no longer there.

See Energy Po/icy Statement /979, by the Ministry of Trade, March 1979, Annex on
"Assessment of the energy security of the Danish energy system to 1995", P 3; and
Energy Policy Statement 2003, by the Minister for Economic and Business Affairs,
May 2003.



Maori Title to Petroleum:
The Waitangi Tribunal Petroleum Report

Craig Coxhead*

On 19 May 2003 the Waitangi Tribunal (the Tribuna~l released their
report known as the Petroleum Report (the Report). Following the
Report, Maori, govemment,3 industry and the general public are all
asking 'where to from here?' The Report is significant in terms of the
further development of Treaty jurisprudence with the advancement of a
new 'Treaty interest'. The Report's findings and the basis for its findings
follow a persuasive and sensible approach. It has been described as a
'very balanced and fair discussion which covers the legal and historical
issues thoroughly,.4 This article considers the Report with an ex.amination
of the Crown's reaction to the Report. It concludes with discussion of
likely reaction Maori may consider following the Report.

I. THE CLAIMS

The Report followed the inquiry into claims5 registered by Nga Hapu 0

Nga Ruahine of Taranaki and Ngati Kahun~ngu of the Hawke's Bay and
Wairarapa relating to petroleum resources. In December 1999 Nga Hapu

BSocSc, LLB(Hons), LLM, is of the tribal groups of Ngati Makino, Ngati Pikiao,
Ngati Awa and Ngati Mam. Craig is a Senior Lecturer at the School of Law,
University ofWaikato.
Established under the Treaty of Waitangi Act 1975. For further discussion see C T
Coxhead, Where are the Negotiations in the Direct Negotiations o/Treaty Settlements?
(2002) 10 Wai L Rev 13.
Waitangi Tribunal, The Petroleum Report (Wellington: Legislation Direct, 2003).
For the purposes of this article, the words Crown and government will be used
interchangeably, recognising that:

'[t]he Crown refers to the executive arm of Government and symbolises the
historical authority of the sovereign as head of the state. While the Crown is a
convenient way of referring to one party involved in the settlement
negotiations, in practice there are a number of agencies and positions within
the Crown that are significant in the Treaty settlement process' .

Office ofTreaty Settlements <www.ots.goyt.nz>.
Deborah Edmunds available <www.arena.org.nz/trpetrol.htm> viewed 14 Dec 2003.
This refers to claims by Maori that they have been prejudicially affected by legislation,
policies, acts or omissions of the Crown inconsistent with the principles of the Treaty
ofWaitangi.
A number of other registered claims also had a watching brief in terms of the inquiry.
These were: Ngati Rahiri, Wai 871; Rongomaiwahine, Wai 716; Te Pakakohi, Wai 99;
Ngati Kahungungu, Wai 201 & Wai 506; and Ngati Ruanui me te Mum Raupatu
Working Party.
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o Nga Ruahine successfully applied for an urgent hearing. Urgency was
granted given because:
(a) there was a conflict between Maori Treaty claims? to petroleum

which the Tribunal had left open after considering the Taranaki
Claim8 and the Crown's Treaty Settlement policy,9 which excludes
petroleum resources as a means of redress. If the Crown were to
conclude settlements of some of the Taranaki claims this would create
an adverse precedent for other claimant groups; and

(b) there were indications that the Crown was about to divest itself of its
11 per cent non-contributory interest in the Kupe 10 field offshore from
Taranaki. If this was done, it would remove any chance that claimant
groups could negotiate for that interest's use in Treaty settlements.

Urgency was also required in terms of the release of the Report itself after
the Minister of Energy advised the Tribunal in early 2003 that the Crown
was indeed intending to sell its interest in the Kupe licence. The Tribunal
therefore reported the first part of the claims, with Part 2, dealing with the
regulatory framework and management of the petroleum regime since
1937, to be issued as soon as the Tribunal can complete it.

While the findings of the Tribunal's Report are obviously significant, the
procedures adopted by the Tribunal are also significant. The Tribunal
engaged in an 'accelerated process' to move the claims of Nga Hapu 0

Nga Ruahine (Wai 796) and Ngati Kahungunu (Wai 852) to hearing.
Aspects of the 'accelerated approach' now form part of what is
commonly referred to as the 'new approach'" 1 The Chief Judge of the
Maori Land Court and Deputy Chairperson of the Waitangi Tribunal,
Judge Joe Williams, recognised that an improvement to the procedures of
the Tribunal was required. The new approach seeks to make inquiries
more efficient, to clearly identify issues of grievance, to refine arguments
surrounding historical evidence relating to grievance, and to get claimants

For the purposes of this article the term 'Treaty claims' refers to any claim lodged with
the Waitangi Tribunal. This phrase is used interchangeably with the tenn 'Maori
claims.' The tenns are consistent with each other as at present only persons of Maori
descent are able to lodge Treaty claims.
Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, (Wai 143) 1996.
For discussion on the Crown's Treaty settlement policy see Office of Treaty
Settlements, Healing the Past, Building a Future: A Guide to Treaty of Waitangi
Claims and Direct Negotiations with the Crown (1999), Office of Treaty Settlements,
Treaty of Waitangi Claims: Direct Negotiations Process (1999) and
<www.ots.govt.nz>.

10 The government owns a share in the Kupe licence which relates to the Kupe gas fields.
II For a full discussion of the new inquiries procedures for claims see Te Roopu

Whakamana I Te Tiriti 0 Waitangi, Te Manutukutuku 57, Mar 2003 8.
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through the hearings more quickly, into negotiationsl2 with the Crown.!3
The procedures adopted for the hearing of the petroleum claim can be
seen as the seed for what are now the new procedures for Tribunal
claims.!4

In seeking to clearly identify issues of grievance in the petroleum claim,
the Tribunal considered the claims, statements of claim, the claimants'
arguments at the urgency hearing, along with the Crown's response and
its arguments at the hearing, and all parties' comments on a draft state
ment of issues. The Tribunal then finalised the issues to be determined in
the hearing of the petroleum claims as:

1. With regard to land that Maori owned at any time before 1937, what
was the nature of the Maori interest in petroleum? In particular:
(a) did the interest extend to the right to economic benefit from the

exploitation of the petroleum resource?
(b) what was/were the source/sources of the interest?
(c) were there any circumstances in which the interest could exist

independently of surface ownership?
(d) how could that interest be alienated in accordance with Treaty

principle?

2. With regard to the 1937 Petroleum Act:
(a) what effect did it have on the Maori interest referred to in I

above?
(b) was there an overriding national interest rendering that effect

reasonably necessary?
(c) was the effect consistent with Treaty principle?

3. (a) How has the Crown dealt with any Maori interests in petroleum
since 1937:
(i) when developing and implementing the modem regulatory

framework governing the resource (including provision of
access to Maori land for petroleum prospecting, exploration
and production purposes)?

(ii) when developing and implementing its modem Treaty settle
ments policy?

12 The current settlement process for settling Treaty claims provides that Maori enter
negotiations with the Crown either directly or after a Waitangi Tribunal hearing. This
process has been evolving since 1975 with both Maori and the Crown continuing to
examine the processes. For a full discussion of the Waitangi Tribunal processes and
direct negotiation processes see Coxhead, supra note I.

13 Te Roopu Whakamana I Te Tiriti 0 Waitangi Te Manutukutuku 57, March 2003 2.
14 For a review of the 'new approach' see M Edmonds, Maori Claims Processes - The

'New Approach' to Balancing Interests: Whose Interests are being Served
(unpublished paper, School of Law, University ofWaikato, 2003).
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(iii)when developing and implementing its policies with regard to
the Crown's participation in petroleum licences?

(iv)when entering into and proposing to exit from its non
participatory interest in the Kupe licence?

(b) Have those dealings since 1937 been consistent with Treaty
principle?

69

4. If the Crown has acted inconsistently with the principles of the Treaty
of Waitangi and prejudice to that claimants is established, what can
now be done to remedy the situation (in light of the nature of the
petroleum resource, the regulatory regime, the petroleum industry and
the Crown's remaining interest in that industry)i 5

The above issues were therefore addressed by the Tribunal.

II. TREATY INTEREST

The Report is most significant in the Tribunal's statements regarding the
'Treaty interest.' All parties accepted that prior to the nationalisation of
petroleum in 193i6 a legal interest in petroleum was inherent in land
ownership. It was also accepted by all parties that Maori customary
interest in land included an interest in the petroleum under the land. It
was therefore accepted that prior to 1937 Maori had a legal interest in
petroleum in any land they owned. I? The Crown argued that any Maori
legal right in petroleum existed only by virtue of Maori title to the surface
of the land. Maori interests in petroleum remained as long as Maori held
title, and once this title was transferred so too was the interest. It was
recognised, once again by all parties, that by 1937 Maori had lost owner
ship of most of their lands. The Tribunal therefore inquired into how
Maori had lost lands and concluded that Maori had lost most of their
lands prior to 1937 often by means inconsistent with the principles of the
Treaty.18 The Crown accepted that in some cases Maori land was lost by
means inconsistent with the Treaty of Waitangi. The Tribunal then
proceeded to consider whether 'if Maori no longer have any subsisting
legal ownersh~ interest in petroleum resource, an interest of any other
sort remains. ' I

15 The Petroleum Report, supra note 2 at 6.
16 By the Petroleum Act 1937.
17 The Petroleum Report, supra note 2 at 44.
18 Ibid at 45-56 ror discussion on the various means by which Maori land was wrongly

alienated.
19 Ibid at 39.
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Where Maori had once had a legal right in petroleum only due to their
ownership of land, and that ownership had been lost through means
inconsistent with the Treaty, did this create or leave any right? The
Tribunal stated yes:

... we see that the exproprIatIOn of the pre-exlstmg Maori rights to
petroleum arose from a context that is riddled with breaches of the Treaty.
Weare satisfied that, in this situation, where legal rights to an important
and valuable resource were lost or extinguished as a direct result of a
Treaty breach, an interest of another kind is generated. We call this a
'Treaty interest'. 20

It is reasonable to conclude that Maori customary law and English
common law provided that when Maori owned land they owned an
interest in petroleum. When Maori lost land due to breaches of the Treaty
they lost their interest in petroleum due to breaches of the Treaty. This
resulted in Maori retaining a 'Treaty interest' in the wrongly-taken
interest in petroleum.

III. RIGHT TO A REMEDY ADDITIONAL TO ANY OTHER ENTITLEMENT

The further significance of the Treaty interest is in its creation of an
entitlement to a remedy additional to any other entitlement. The Tribunal
stated:

When it [the Treaty interest] arises, there will be a right to a remedy and a
corresponding obligation on the Crown to negotiate redress for the wrong
ful loss of the legal right. Most importantly of all, the Treaty interest
creates an entitlement to a remedy for that loss additional to any other
entitlement to a remedy.21

The Crown argued that there was no obligation to provide a separate
remedy in respect of the acquisition of petroleum22 as the expropriation of
Maori petroleum rights in 1937 was not in breach of the Treaty, and that,
while some titles of land acquired prior to 1937 had been acquired in
breach of the Treaty, the loss of petroleum rights associated with the
wrongfully acquired land did not give rise to a remedy separate to that
relating to the loss of land itself. This is consistent with Crown Treaty
settlement policy that the Crown's duty to provide redress does not
extend to accounting for any particular attributes of the land. The

20 Ibid al 39-40.
21 Ibid at 65.
22 Ibid at 66.
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Tribunal considered that while such an approach was generally sensible,
the circumstances of this case made the adoption of that approach
inappropriate.

Those circumstances are where, in the period between the Maori loss of
land through breaches of the Treaty and the provision of redress for those
breaches, some attribute is found (inherent in the land rather than brought
to it) which not only is able to be valued separately from the land but also
is so disproportionately valuable as to make the application of the general
approach grossly unfair. Most often, the attribute which is subsequently
discovered will be mineral wealth. It may be that this mineral wealth was
known of but only recently rendered extractable, but the principle is the
same. Petroleum is one of a small number of examples which fit this
exceptions category. For Maori to lose the entire benefit of such valuable
resources without appropriate redress, and for the Crown to gain it, would
serve to compound the original, and often already grievous, Treaty breach
in relation to the acquisition of the land.23

The Tribunal concluded that given the context of the claim a broad,
unquibbling and generous approach was required for the Crown to be
seen to be honouring its fiduciary obligation and avoiding the appearance
fb . .. d 24o emg mean-spmte .

The Tribunal acknowledged that this finding could have a significant
impact on the claimant's settlement and on Treaty settlements generally.
However, it had been acknowledged by the Crown that there was no
longer a fiscal cap on the settlements of claims.25 The Tribunal added:

... in order to be fair, the cost of settlement of any petroleum claim would
have to be additional to whatever relativity calculations the Crown has
already arrived at in respect of claimant groups. It would be grossly unfair
if the Crown accepted our reasoning and then came to conclude the
settlement of petroleum claims within relativity quantums calculated
before that acceptance. That would see Maori giving up more Treaty
interests for the same quantum. It is difficult to see how that outcome
could be consistent with a reasonable or good-faith settlement process.26

One would anticipate that the approach taken by the Tribunal in terms of
a valuable resource like petroleum will also be applied in other areas

23 Ibid at 67.
24 Ibid at 68.
25 For further discussion of the 'fiscal cap' policy see W Gardiner, Return to Sender 

What Really Happened at the Fiscal Envelope Hui (Auckland: Reed Publishing (NZ)
Ltd, 1996).

26 The Petroleum Report, supra note 2 at 68.
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where there are claims for valuable resources. It can be predicted that the
approach adopted by the Tribunal will be applied in some of the 56
claims that have been included in the Wai 686 Hauraki Inquiry,27 where
claims relate to minerals such as gold. The Crown's approach will be less
predictable. When the Treaty interest principle is applied in the Hauraki
Inquiry, will the Crown similarly ignore the findings of the Tribunal as is
the case with the findings of the Petroleum Report? It would surely be
more difficult for the Crown to totally ignore Maori claims for gold 'as
gold is not in the national interest and less objectionable in political terms
than oil'.28

IV. AVAILABILITY OF PETROLEUM RESOURCES FOR REDRESS

Another important finding of the Inquiry relates to whether modem-day
petroleum assets or interests (such as royalties or the Crown interest in
the Kupe mining licence) should be made available as part of a remedies
package in Treaty settlements. The Crown position has been to exclude
petroleum-based remedies from settlements. At hearing the Crown made
it clear that the Kupe licence and any royalties are excluded from settle
ments. It is ironic that although New Zealand/Aotearoa is held out to the
world as a leader in terms of recognition of indigenous rights, yet the
New Zealand/Aotearoa Government excludes petroleum-based remedies
from settlements when other indigenous peoples in Australia, Canada and
America already have ownership in natural resources such as petroleum.
It is also of note that in those countries where indigenous people share in
the natural resources industry they have done so with some success.
Industry has not collapsed, corporations have not exited the market as
some in New Zealand/Aotearoa would have us believe will be the case if
Maori gain ownership ofnatural resources.29 Similar negative expressions
of doom were expressed when Maori obtained a share of the fisheries
industry. Yet as Hemi points out 'the fishing industry hasn't suffered
under Maori ownership and management. It has prospered. ,30 Initially,
the Crown argued petroleum-based remedies should be excluded from
settlements as they were concerned that if assets of uncertain value and
risk, like petroleum, were included in settlements this would destabilise

27 The claimants include the Marutuahu iwi of Ngati Maru, Ngati Whanaunga, Ngati
Tamatera and others, and pre-Marutuahu people such as Ngati Huarere, Ngati Hako,
Ngati Koi, Te Uri-o-Pou and Ngai Tai.

28 Stephen Franks quoted in 'Maori go for gold after oil report' The Dominion Post, 23
May 2003.

29 M Hemi, 'The Good Oil', Mana Magazine, Issue 52, June-July 2003 at 60.
30 Ibid at 60.
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the Crown's overall Treaty settlement framework, and in particular the
relativity between claimants would be undennined.

The Tribunal was not convinced with these arguments and concluded the
Crown had no good reason to exclude the assets from negotiations. The
Tribunal noted:

We have found above that the Treaty interest creates an entitlement to a
remedy for the loss of legal rights to petroleum and that this remedy must
be additional to any other entitlement to redress. It must follow from those
conclusions that no relevant Crown asset capable of providing redress to
the particular claimants should be excluded from negotiations without a
good reason. 31

The Tribunal concluded that what is required is that the issues and assets
be on the table for Treaty settlement negotiations.

Since the release of the Report, the Crown has moved a little in tenns of
the potential petroleum-type remedies available in settlements. The
emphasis seems to be on allowin¥ Maori some participation in the
management of petroleum resources. 2 As part of the Ngati Ruanui settle
ment for example, they were not precluded from participating in any
future changes to the petroleum management regime.33 Further, Ngati
Ruanui and the Ministry of Economic Development entered into a proto
col as part of the Ngati Ruanui Deed of Settlement. The key for Iwi and
Hapu is that the protocol does nothing in tenns of recognising Maori
ownership of petroleum and does not state how Ngati Ruanui may be
involved in the management of petroleum resources.

The scope of Maori involvement in the management of petroleum
resources is still being developed, and there is much uncertainty what this
may involve. It still appears, however, to be Crown policy that petroleum
assets or interests (such as royalties or the Crown interest in the Kupe
mining licence) are excluded from settlement negotiations.34

31 The Petroleum Report, supra note 2 at 76.
32 While not stating the Crown position regarding Maori participation in petroleum,

Roger Perkins's article in this volume discusses potential options for Maori and
government.

33 Ngaati Ruanui Deed of Settlement available <www.ots.govt.nz> viewed 1 Nov 2003.
34 Margaret Wilson, Waitangi Tribunal Report on Petroleum, available <www.beehive.

govt.nz> on 1 Oct 2003.
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V. PETROLEUM AND THE FORESHORE AND SEABED CASE

Vol 7

The issues surrounding petroleum have largely been overshadowed by the
foreshore and seabed debate.35 Yet they are to an extent interrelated. The
Waitangi Tribunal noted that:

... Maori access to offshore petroleum remedies does not depend upon the
claim to customary title in that area being upheld. Offshore petroleum
remedies can be made available for historical breaches above or below the
high-water mark.36

Maori claims to offshore petroleum could be argued on the basis of the
inherent Treaty development right - 'a right to exploit a resource not
extensively used in traditional times for new purposes not contemplated
in those times,.3? Maori claims to offshore petroleum do not depend on
Maori customary title, but will be depend on the Crown's willingness to
make those resources available for settlements. Legally Maori could
establish rights to offshore petroleum, however, given the Crown reaction
to the Report, it is unlikely that the current government would make such
resources available.

The second point the Tribunal made in relation to foreshore and seabed
was that:

... if the Maori applicants in the seabed litigation are successful, that may
reinforce the conclusions that we [the Tribunal] have reached in this
report. 38

The Tribunal found a high threshold exists when extinguishing Article 2
Treaty rights. In a similar manner the Court of Appeal decision Ngati Apa
v Attorney GeneraP9 set a high threshold for statutes purporting to
extinguish customary title.

The Crown had argued that the expropriation of petroleum in 1937 was in
the national interest, and was a valid exercise of sovereignty that did not
require Maori consent, provided it was undertaken in good faith with an
informed understanding of the Treaty interest affected. The Crown's

35 For a full discussion on the government's draft proposal on the foreshore and seabed,
see <www.beehive.govt.nz/foreshore/home.cfm>. For Maori reaction to the govern
ment's proposal see <www.teope.co.nz >.

36 The Petroleum Report, supra note 2 at 80.
l7 Ibid at 43.
38 Ibid at 80.
39 [2003] 3 NZLR 643.
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stance is that those Treaty interests were properly weighed against the
wider national interest. This approach contemplates that Maori land, like
any other land, may be subject to compulsory acquisition despite the
Treaty guarantee under Article 2. In rejecting the Crown's argument the
Tribunal stated:

A decision to override a guarantee in article 2 is a grave decision indeed.
It is a decision to override fundamental rights guaranteed in the country's
constituting document. It cannot be sufficient for the Crown merely to
inform itself of the effect of that decision and proceed in good faith, as the
Crown argued before us. That would reduce the effect of the Treaty to a
mere procedural safeguard. The plain fact is that the Treaty is not a mere
procedural safeguard - it guarantees substantive rights as well.

The Crown exercises its governmental power - its kawanatanga - as a
partner and as a fiduciary. It follows that this power must be used to make
good on article 2 and article 3 promises except in exceptional and clearly
justifiable circumstances. To take any other approach would require us to
conclude that the Crown is not a partner nor a fiduciary obliged by the
terms of the Treaty to protect the interests of its Treaty partner to the
fullest extent reasonably practicable. If this Tribunal were excluded from
closely reviewing a Government decision to abrogate a Treaty guarantee,
as the Crown argued, the Treaty would become little more than a dead
letter.4o

The Tribunal accepted that the government expropriation was reasonably
necessary, and that no reasonable alternative was available, but that the
Crown failed in terms of minimum interference with Maori Treaty rights.
The Crown could have achieved all its important objectives and also
acted to minimise that interference by holding petroleum revenues as
trustees for the landowners who had petroleum rights. Distribution of the
revenue should have been effected through payment of royalties.

VI. THE TRIBUNAL'S RECOMMENDATIONS AND THE CROWN'S REACTION

The Tribunal concluded its Report with recommendations that the Crown
and claimant groups negotiate for the settlement of petroleum grievances
in accordance with its findings, and until such settlement, or until a
rational policy could be developed to safeguard Maori interests, the
Crown withhold the Kupe petroleum licence from sale.

What has been the Crown's reaction to these recommendations? Prior to
the October 2000 hearing the Crown position regarding Maori ownership
of petroleum res~urces was stated:

40 The Petroleum Report, supra note 2 at 58-59.
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Before the October 2000 hearing, the then associate energy minister Paul
Swain was scolded by Maori supporters for saying that neither the
tribunal nor the courts would change government policy on this issue
whatever they said. The government has an obligation to consider tribunal
findings but it doesn't have to abide by them.41

Following the Report's release, the Prime Minister reiterated the
unchanged Crown position that:

The Government's position (then) was that the 1937 nationalisation of oil
and gas reserves took place in the public interest. The Crown considered it
still to be in the public interest and does not consider that a Treaty breach
occurred.42

In a cavalier manner the Crown formally rejected the Waitangi Tribunal
recommendations in November 2003. It was announced that the Crown
would proceed with the sale of the Government share in the Kupe gas
field with no intention to pay Maori compensation for loss of oil and gas
rights.43 Although the Crown did not need to announce its views of the
Tribunal's findings regarding the 'Treaty interest' as it had already
rejected the Tribunal's recommendations, it stated that 'officials advised
the Government that they did not consider the concept of 'treaty interest'
persuasive,.44 This is not surprising given the government's statements
prior to the hearing, after the release of the Report and given the Crown
argued against Maori ownership at the Tribunal hearing.

The Crown's reaction before and after the petroleum claim hearing has
been disappointing and displays an immaturity on the part of the Crown
as a Treaty partner. The Crown has allowed emotion to prevail over logic
as Mikaere warned could happen when she stated:

While Maori are accustomed to such knee-jerk reactions from their Treaty
partner (the foreshore fiasco springs to mind as the most recent example)
the fact remains that the report is both well-written and carefully
reasoned. It would be unfortunate if the Crown, in its handling of this
issue, were to allow emotion to prevail over logic.45

41 'Maori claim stalls Kupe sale' Sunday Star Times, 18 May 2003.
42 'Clark rejects Maori Oil Claim' Dominion Post, 20 May 2003.
43 'Govt Rejects lwi's Claim on Kupe Royalties' Daily News, 22 Nov 2003.
44 'Rebuff to Maori petroleum claim clears way for Kupe sale' New Zealand Herald, 22

Nov 2003.
4S A Mikaere, N Tomas, K Johnston, 'Treaty of Waitangi and Maori Land' [2003] NZ L

Rev 447 at 456.
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That the Crown is prepared in the twenty-first century to make such knee
jerk reactions in the case of the foreshore and petroleum 'makes a
mockery of its claim to be a good faith Treaty partner' .46

VII. MAORI REACTION

Where to from here for Maori?

Do Maori continue to take claims to the Waitangi Tribunal knowing the
Crown can reject the Tribunal's recommendation no matter what? Crown
reaction and rejections of the Tribunal's recommendations and findings in
the Petroleum claim brings into call the purpose of the Waitangi Tribunal.
The Tribunal has been referred to as the 'Toothless Taniwha' due to only
having recommendatory powers. The Crown's reaction (or non-reaction)
to the Report reinforces that view. Henare called the worth of the process
into question when she stated: '

Thus, you can go through the entire process of bringing your claim,
prosecuting your claim, having the Waitangi Tribunal bring down a
report, and yet still have to hold your breath awaiting the outcome of
whether in fact the Crown will accept the Tribunal's recommendations or
not. There is no certainty in the process. Maori are always the suppli
cant. 47

Do Maori take their cases to the Court of Appeal knowing that the Crown
may well reject the Court's decision, as is the case with the foreshore
fiasco?48 Is it time for Maori to return their protest to the streets, as with
the recent foreshore and seabed 'hikoi,' rather than confining protest to
the Tribunal and courtS?49

In 1989 Tainui took their claim to coal to the Court of Appeal50 and Ngai
Tahu have been successful in their claims for ownership of pounamu. As

46 M Jackson, 'Panic on the Beach', Mana Magazine, Issue 53, Aug 2003 66.
47 D Henare, 'Carrying the burden of arguing the Treaty' at 121 & 127 in R Capper, A

Brown & W Ihimaera Vision Aotearoa: Kaupapa New Zealand (Wellington: Bridget
Williams Books, 1994).

48 This refers to the government's intention to legislate to exclude the Maori Land Court
from having the ability to determine the status of the New Zealand foreshore after the
five judges of the Court of Appeal all agreed that the Maori Land Court did have the
jurisdiction to do so: Ngati Apa v Attorney General [2003] 3 NZLR 643.

49 For further discussion regarding Maori pursuit for justice following Crown breaches of
the Treaty see R Walker, Ka Whawhai Tonu Matou - Struggle Without End (Auckland:
Penguin, 1990).

50 Mahuta v Attorney-General [1989] 2 NZLR 513.
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has been previously stated, the Waitangi Tribunal is yet to report on the
Hauraki claims which include claims for gold. There is no doubt that
Maori will continue in their claims for ownership of resources such as
petroleum and other minerals. And while Maori continue pursuing claims
to petroleum there will remain a cloud of uncertainty in the industry as to
ownership of resources. Industry should continue to be concerned with
Maori claims which until addressed will continue to leave industry with a
feeling of uneasiness. Overseas corporations have certainty when indige
nous peoples have a stake in the resource because they know their
operations will not be destabilised by wranglings over ownership of the
resource. 51 One could say that the government is creating certainty by
dismissing Maori claims to petroleum ownership or compensation for
petroleum rights taken by the Crown. However, this does not offer any
certainty while Maori still feel a sense of injustice. The position was put
by Rangiheua who observed:

If the Government is to attract investors, then it has two options. One is to
dispose of all the Maori claims so that the Government can present itself
as having utterly unfettered rights to inshore and offshore mining. And the
other option is to come to terms with Maori so that there is an amicable,
stable arrangement, which gives the investors no cause for alarm.

Given the potential of the courts to make nonsense of Option One,
you'd assume that Option Two is the only one worth pursuing.5

Maori will continue to utilise the Tribunal, the courts, and international
forums. 53 Given the Crown's resistance to acknowledging Maori owner
ship of resources, and to acknowledging that Maori have the right to
compensation for petroleum rights they have lost, Maori appear to be left
with few options but to return to the courts. Rangiheua stated:

If the Government won't budge, then that's an invitation to Maori to do
what they did when the Government was uncooperative over broadcast
ing, fisheries and radio spectrum. That is, go to court.S4

Maori will continue to lobby government and the Maori MPs to seek
change in policy as well as constitutional change. As Shane Jones put it
'we're entering a new chapter of the treaty settlement phase ... pressure is
going to increase, not decrease. These issues need to be dealt with. ,55 It'

51 Hemi, supra note 29 at 60.
52 T Rangiheuea, 'Time to Talk', Mana Magazine, Issue 52, June-July 2003 61.
53 For an international law perspective of the petroleum issues see the article by Erueti in

this volume.
54 Rangiheuea, supra note 52 at 61.
55 T Watkins, 'Oil report sparks warnings' Daily News, 22 May 2003.
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took over 155 years from the signing of the Treaty ofWaitangi for Tainui
to reach a settlement of their claims. While Maori would hope it will not
take that long for Maori claims to petroleum to be settled, I think that one
day Maori will obtain a petroleum interest. Moana Jackson frequently
uses a phrase when referring to whether Maori will ever achieve constitu
tional change in New Zealand!Aotearoa, and the same can be said in
terms of changes to ownership of resources. 'It won't happen overnight,
but it will happen.'



Maori Participation
in the Management of Petroleum

Roger Perkins·

Although the issue is topical and important, I must emphasise from the
outset that I do not propose to comment on the nature of the Maori
interest in petroleum that was addressed by the Waitangi Tribunal in its
report on petroleum issued in May 2003. This report is still being
considered by the Government and consequently it would be inappropri
ate for me to comment on how the Government should respond to the
Tribunal's findings and recommendations. 1 Rather, I propose to consider
Maori participation in the management of petroleum, and the petroleum
sector itself. Specifically, I would like to examine opportunities to
enhance present arrangements so that Maori can participate more
effectively. I will start by describing the current regime, established in
1995, by which the Crown manages petroleum and what arrangements for
Maori participation are already in place. I then want to comment on the
context for a review of these arrangements, to go on to consider some of
the ways in which effective Maori participation is being hampered and to
ask what might be done to rectify this. Two issues lie at the heart of this
question: the quality of the relationship between the Crown, Maori, and
the industry; and resources available to hapu and iwi to participate.

I. THE CURRENT REGIME

Petroleum exploration and mining in New Zealand is governed by the
Crown Minerals Act 1991 which sets out how rights in petroleum and

Policy Director) Ministry of Economic Development. The views expressed in this
paper are those of the Ministry of Economic Development and do not necessarily
represent government policy. The author acknowledges the contributions of Anne
Haira and Michael Dreaver in preparing this paper.
Subsequently) on 21 November 2003, the Government announced that it did not agree
with key elements of the Waitangi Tribunal's findings on petroleum and will not act on
its recommendations: Media Statement, 'Government Response to Waitangi Tribunal's
Petroleum Report\ Hon Pete Hodgson) Minister of Energy, and Hon Margaret Wilson,
Minister in Charge of Treaty ofWaitangi Negotiations) 21 Nov 2003. It did not accept
the concept of a 'Treaty interest' in petroleum arising from the loss of Maori land
before 1937 by means that breached Treaty principles and from the expropriation
under the Petroleum Act 1937 without compensation or provision for ongoing royalty
payments. The Crown would therefore proceed with the sale of its 11 % share in the
Kupe gas field: Media Statement, 'Sale of Crown's Stake in Kupe Gas Field to
Proceed', Hon Pete Hodgson, Minister of Energy, and Hon Harry Duynhoven,
Associate Minister of Energy, 21 Nov 2003.
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other Crown-owned minerals are allocated and managed. The Act
requires the Minister of Energy to prepare Minerals Programmes to
establish policies, procedures and provisions which lead to the efficient
allocation of rights to minerals and a fair financial return to the Crown.
To this end, the Ministry of Commerce, now the Ministry of Economic
Development, began developing a Minerals Programme for Petroleum in
the early 1990s. As part of that process, consultation with hapu and iwi
took place through a series of regional and national hui. Section 4 of the
Crown Minerals Act provides that 'all persons exercising functions and
powers under this Act shall have regard to the principles of the Treaty of
Waitangi.' Chapter 3 of the Minerals Programme for Petroleum sets out
how the Minister of Energy and the Chief Executive of the Ministry of
Economic Development will meet this obligation. Present arrangements
for meeting this obligation can be considered under four categories:
consultation, exclusion of land, access to land, and information distribu
tion and administrative requirements.

Consultation under the Minerals Programme is based on the Treaty
principle of informed decision-making. There is a commitment to consult
when preparing the Minerals Programme, in preparing permit block
offers for petroleum exploration, and when applications for petroleum
permits are received that are not part of a block offer.

Exclusion of land is another way in which the Minerals Programme
attempts to recognise the principles of the Treaty; by providing that
defined areas of land of importance to hapu and iwi may be excluded
from petroleum activities. This can occur in two ways. One option is that
land may be excluded from the operation of the Minerals Programme 
for example, Mount Taranaki and some neighbouring ranges are unavail
able for inclusion in petroleum permits. The other option is that an iwi or
hapu can request that particular land is not included in a block offer or
permit if it is of significance to that particular group. Criteria for
considering such requests were fonnulated in close consultation with
Maori when developing the Minerals Programme. They include whether
the area is a known wahi tapu site, the uniqueness of the area, and
whether any iwi management plans are in place in the area.

Access to land is controlled by provisions in the Act which provide
special protection for Maori land over and above other land. For example,
prior to undertaking minimum impact activities, in addition to the
requirement to give ten working days notice of entry, a pennit holder
must make reasonable efforts to consult with Maori land owners and must
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give notice to the local iwi authority. Where the land is wahi tapu, the
consent of the owners must be obtained prior to entry.

Information distribution and administrative requirements are also dealt
with by the Minerals Programme. It provides that the Ministry may
distribute relevant information to hapu and iwi on an ongoing basis.
There is also a requirement to maintain an up-to-date contact list for
consultation purposes.

In recent years, the Ministry has also entered into protocols with a
number of hapu and iwi as part of Treaty settlement packages. These
protocols set out how the Ministry intends to consult and interact with
particular hapu and iwi on an ongoing basis. Some departments, including
the Ministry of Economic Development, have also· indicated their
willingness to enter into broader strategic alliances with particular hapu
and iwi as part of an ongoing post-settlement relationship.

II. THE CONTEXT FOR REVIEW

Returning to the context for this discussion, the immediate driver is that
under the Crown Minerals Act the Minister of Energy is required to
review and replace the Minerals Programme for Petroleum within ten
years of it coming into force, that is by 1 January 2005. But a review of
Maori involvement under the Programme is timely for other reasons,
including the forthcoming release of the second part of the Waitangi
Tribunal's report. In the hearings before the Waitangi Tribunal, a number
of groups questioned the adequacy of current provisions for Maori
participation in decision-making. In addition, submissions noted the lack
of Maori participation in the petroleum industry and associated economic
activity. These concerns have also been voiced in resource consent
hearings and in the course of Treaty settlement negotiations. As Treaty
claims are settled, the attention of many hapu and iwi is shifting from
questions of redress to those of governance and economic development.
Increasingly, Maori are calling for a greater role in the management of
natural resources. The government also wants to increase Maori
participation in decision-making processes and foster Maori economic
development more generally. The Ministry of Economic Development,
for its part, is committed to taking a pro-active and facilitative approach
to these ends.

I should also note that the Waitangi Tribunal has indicated that it intends
to release a second report focussing on the nature of the regulatory
framework for petroleum since 1937, including opportunities for Maori
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participation in the management of the resource. Obviously, it will be
very helpful if this report is to hand within the statutory period in which
we must consider a replacement Minerals Programme.

III. ISSUES AFFECTING MAORI PARTICIPATION

There is a range of factors hampering Maori participation in decision
making. There is much work to be done within government on improving
our own responsiveness and ability to engage. There is a need to develop
a better understanding of Maori aspirations. To date, the level of response
by hapu and iwi to government approaches has also been low. At a
practical level, the 'ownership' issue has tended to dominate Maori atten
tion. Some hapu and iwi have been occupied with other priorities such as
Treaty settlement negotiations. Others may have simply lacked the
capacity or resources to respond. The information provided to tangata
whenua when they are consulted may also not have allowed them to have
constructive input into decision-making. This could be due to the amount
and/or nature of the information provided, the form in which it is
provided, and the time provided for a response.

IV. IMPROVING MAORI PARTICIPATION IN DECISION-MAKING

A number of enhancements to present decision-making arrangements
could be considered to allow Maori to participate more effectively. These
include:
• ensuring that the correct Maori groups are consulted;
• improving the information provided to Maori about proposed

decisions;
• the balance between written infonnation and use of meetings and hui;
• ensuring that the level of consideration given to Maori views on both

policy and operational issues is appropriate, especially when they
relate to matters of particular importance to Maori such as the protec
tion of wahi tapu;

• increasing the capacity of hapu and iwi to provide constructive input;
and

• building broader, ongoing relationships with hapu and iwi.

A number of different mechanisms are available to advance these options,
including;
• policy and process changes within the Minerals Programme;
• communication and information tools could be used such as publish

ing advice arid information for industry on best practice;



84 Yearbook ofNew Zealand Jurisprudence Vol?

• relationship management protocols - the protocols between the Minis
try and particular hapu and iwi developed as part of Treaty settlement
negotiations could be extended; the Ministry could also enter into
protocols with hapu and iwi outside of the Treaty settlement process;
and petroleum companies could be encouraged to develop their own
protocols;

• structural and organisational initiatives such as the appointment of a
Maori advisory committee to the Minister or the Ministry;

• financial and technical assistance directed at improving the capacity of
hapu and iwi to participate effectively; and

• the use of incentives.

Many of these mechanisms would have resource implications. However,
there is a range of existing government programmes that could be utilised
such as the capacity-building programme operated by Te Puni Kokiri.

V. MAORI PARTICIPATION IN THE PETROLEUM SECTOR

Increasing Maori participation in the petroleum sector itself is a separate
question from that of Maori participation in Minerals Programme proce
dures, and it is also distinct from issues of ownership. We plan to develop
a better understanding of the reasons holding back a higher level of
participation by talking with hapu and iwi and with firms such as Swift
Energy and Westech who are already active in providing assistance
through training and scholarship schemes. A more pro-active and
facilitative approach, however, could include:
• providing information and advice to tangata whenua on opportunities

in downstream activities, such as construction, and the issues associ
ated with direct involvement in petroleum prospecting, exploration,
and extraction;
increasing the capacity of iwi and hapu, Maori entrepreneurs and
businesses to take advantage of these opportunities;

• facilitating training and employment opportunities within the industry
for Maori; and

• promoting strategic alliances between the Ministry and iwi, and
between Maori groups and industry participants.

Mechanisms to advance these options include:
training subsidies, scholarships, or other assistance for individuals
looking to develop industry skills;
specialist advice or research reports on economic opportunities for
Maori associated with the petroleum industry; and
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existing business and regional development policies and programmes
operated by New Zealand Trade and Enterprise.

VI. CONCLUSION

Our thinking on how best to achieve Maori participation in the Minerals
Programme is still very much at the preliminary stage, and we have not
commenced a dialogue with Maori. We hope to engage on these issues
over the next six months or so. Irrespective of the government's
consideration of the Waitangi Tribunal's report on the nature of the Maori
interest in petroleum, the exercise I have described presents a good
opportunity to enhance the ongoing relationship between Crown and
Maori in an important area.



The Use of International Human Rights Fora to
Protect Maori Property Rights in the Foreshore

and Seabed and in Minerals

Andrew Erueti*

I. BACKGROUND

This paper considers the impact of the Foreshore and Seabed Bill (the
'Bill') on Maori customary property rights in the foreshore and seabed,
including minerals, and whether the Bill complies with the Convention on
the Elimination of All Fonns of Racial Discrimination ('CERD') and the
International Covenant on Civil and Political Rights ('ICCPR'). Both of
these international treaties have been ratified by New Zealand. l The Bill,
in my view, falls short of the human rights standards set by these treaties
in number of important respects. Maori groups at present may seek legal
recognition of robust property rights in the foreshore-seabed, including
rights to minerals. The Bill however, has the effect of transfonning,
diminishing and extinguishing those rights to such an extent that Maori
are left with rights of little value. The only property right capable of
recognition by the Bill is the right to engage in harmless pre-sovereignty
traditional activities.

Ordinarily, with ownership of land goes ownership of oil and gas rights.
Maori customary rights offshore are not necessarily rights to exclusive
private ownership, but still give some footing for a property-based claim
to oil and gas rights. The Petroleum Act 1937 and its successors,
including the Crown Minerals Act 1991, remove oil and gas rights from
private ownership, including Maori ownership, and vest them in the
Crown. It has this effect onshore and offshore where ever there is private
ownership. A Maori claim to oil and gas rights is weakened by legisla
tion, like that proposed by the Bill, that curtails Maori customary rights to
the foreshore and seabed. The Bill if passed will deprive Maori of a claim
to sub-seabed mineral rights other than rights to oil and gas and the other
substances deemed reserved by the Crown Minerals Act. In relation to oil
and gas, it will have a cumulative effect in depriving Maori of potential

Nga Ruahinerangi and Atihau-nui-a-Paparangi; Lecturer in Law, Victoria University of
Wellington.
New Zealand ratified CERD on 22 November 1972 with effect from 22 December
1972. New Zealand ratified the ICCPR in March 1979 and the Optional Protocol in
August 1989.
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native title rights to oil and gas offshore, and is likely to give rise to an
additional breach of the principles of the Treaty of Waitangi. Thus the
Foreshore and Seabed Bill is of prime importance when considering
Maori claims to oil and gas.

If the Bill becomes law without significant change made to address these
shortcomings ~ which is highly likely given the current political
environment - New Zealand will be called to account by the United
Nations treaty bodies that monitor New Zealand's compliance with these
treaties (for CERD there is the CERD Committee for ICCPR there is the
Human Rights Committee). This is because New Zealand is required to
provide these bodies with periodic reports on New Zealand's compliance
with the treaties. Also the Human Rights Committee may consider
communications from individuals and groups of individuals claiming to
be victims of a violation of the ICCPR, once all local remedies are
exhausted.2 But for now New Zealand has not accepted the CERD
Committee's right to hear such individual communications.

However, decisions from these treaty bodies are unlikely to come before
the Foreshore and Seabed Bill is passed into law - at this stage at the end
of 2004. State reports to the CERD Committee are not due until 2005, and
reports to the Human Rights Committee until August 2007. And a
decision from the Human Rights Committee in response to an individual
communication is not likely to come before the end of the year.3 Any
criticism from these bodies, then, is likely to come well after the Bill
becomes law and at that point there is unlikely to be sufficient support in
Parliament to remove discriminatory elements. It is therefore suggested
that Maori seek the intervention of the CERD Committee now, under its
'early warning procedure' before the Bill is passed into law.4 The CERD

The First Optional Protocol to ICCPR gives individuals who claim to have suffered a
human rights violation the opportunity to challenge their government's actions through
a communication to the United Nations Human Rights Committee.
For the Committee to accept a communication for review the claimant must have
exhausted available domestic remedies. One domestic remedy that may need to be
exhausted is an application for a court declaration that the Foreshore and Seabed Act is
inconsistent with s 19 (right to freedom from discrimination) of the Bill of Rights Act
1990; see s 92J of the Human Right Act 1993.
See art 9(l)(b) ofCERD. In a similar vein, the Human Rights Committee may request
a state party to adopt 'interim measures of protection' under rule 86 of the ICCPR's
Rules of Procedure, but these requests are only issued if the life or physical integrity of
the complainant is at stake. The Committee did, however, issue such a request in
Ominayak v Canada, where the complainant claimed Canada was violating the Indian
Band's right to dispose freely of their natural wealth and resources because their
traditional lands were being destroyed by mineral exploration. But the Committee
issued this in response to the complainant's allegations that the Band was at the verge
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Committee invoked that power when Australia introduced legislation
similar to the Foreshore and Seabed Bill in 1998 to extinguish native title
interests following the native title decision of The Wik Peoples v The
State ofQueensland.5

A. The Court ofAppeal's Decision in Attorney General v Ngati Apa

Attorney General v Ngati Apa [2003] 3 NZLR 643 created a constitu
tionai space for the legal recognition of Maori customary property rights
in New Zealand's foreshore-seabed. This was achieved in three principal
ways. First, the Court endorsed the orthodox view that Maori customary
property rights in land such as the foreshore and seabed continued after
the Crown's assertion of sovereignty over New Zealand in 1840 until
such time as the rights were lawfully extinguished. Secondly, the Court
ruled that no general legislation or common law rule extinguished those
rights in the foreshore-seabed, which meant that the Crown had no
property rights, or dominium, in the foreshore-seabed, only a notional
title, or imperium. Thirdly, the Court found that the Maori Land Court
had jurisdiction under the Maori Land Act 1993 to determine the legal
status of areas ofNew Zealand's foreshore-seabed.

That meant that the way was clear for Maori groups to seek recognition of
their customary property rights through the Maori Land Court. That
involved two distinct steps. First, Maori groups could seek a determina
tion before the Maori Land Court that specific areas of the foreshore and
seabed adjacent to their traditional lands had the status of 'Maori
customary land', defined in the Maori Land Act 1993 as land held by
Maori in accordance with Maori customary values and practices.6 Having
obtained such a determination, Maori groups could then apply under the
Maori Land Act 1993 for the land to be converted from 'Maori customary
land' into 'Maori freehold land'; essentially a common law freehold title.?

It is this possibility of the Maori Land Court granting freehold titles to
areas of New Zealand's foreshore-seabed that has created the most
controversy. The Maori Land Court has since 1865 (under the Native
Lands Act 1865) had jurisdiction to convert tribal customary interests in
land into freehold titles as a means of turning these lands into a tradeable

of extinction: Ominayak v Canada UN document CCPRIC/38/D/167/1984, 10 May
1990.
(1996) 187 CLR 1.
See s 129(2)(a) and the definition of 'tikanga Maori' in s 4 of the Maori Land Act / Te
Ture Whenua Maori 1993.
See ss 131 and 132 of the Maori Land Act 1993.
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commodity. There was never any requirement that these tribal interests
equate with a freehold title before they were converted into fee simple 
the Lands legislation focussed solely on determining who were the
customary owners of the land rather than the nature of their interest in the
land. The Maori Land Court was very successful. Almost all land subject
to tribal customary title in 1865 was brought before the Maori Land Court
and converted into freehold titles by the year 1900. Most of these freehold
titles were then sold to settlers and the Crown, often in dubious circum
stances.8 Now, following Ngati Apa, the Maori Land Court can exercise
that jurisdiction in relation to New Zealand's foreshore-seabed.
Ironically, then, the Maori Land Court - once a principal means by which
Maori lost their traditional lands - can be used by tribes to acquire in
foreshore-seabed lands the strongest title known to the common law.

This of course does not mean that all Maori groups would succeed before
the Maori Land Court. There are obstacles. First, Maori claimants would
need to provide evidence to support their claim that an area of foreshore
seabed is 'held by them in accordance with Maori customary values and
practices'. That requires a relatively low standard of proof - claimants
would not have to show that they have consistently occupied the
foreshore-seabed area claimed to the exclusion of all others in the fee
simple sense, only that according to their customs they currently 'hold'
their foreshore-seabed. Admittedly, what is required is modem evidence
of such customary practices and values, that is, they have to be extant
today and that would present difficulties for tribes who have long been
denied access to their traditional foreshore-seabed lands due to the effects
of colonisation, in particular the loss of tribal ownership of coastal lands.
But many tribes have maintained access to their foreshore-seabed,
especially those who retained their coastal lands.

The second potential hurdle was that judgments in the Ngati Apa decision
suggested that it would not always be appropriate for the Maori Land
Court to convert Maori customary land to freehold land. The main reason
seemed to be that the customary interests that exist today may not amount
to the equivalent of a freehold title, particularly given 150 plus years of
settlement which meant that customary interests may have diminished
through lawful extinguishment or lapsed through lack of use.9 But it is not
clear why Maori would need to establish that their interests were akin to,
or the same as, a fee simple title; that would be a case of squeezing square

In fact this Lands legislation, the land confiscation legislation of the 1860s and land
sales to the Crown (under its pre-emptive right) provided the three main ways in which
the Maori customary property rights in dry land were extinguished.
See the comments of Gault P in Ngati Apa, para 106.
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pegs into round holes. This was never a prerequisite for conversion in the
nineteenth century when most traditional lands were converted by the
Land Court - in most cases, the customary interests converted to a
freehold title were in the nature of disparate usufructary rights. Also, the
Maori Land Court could have determined on a case-by-case basis whether
customary interests had been extinguished or expired through lack of use.
In any case, as was noted by the Waitangi Tribunal in its January 2004
hearing on the Crown's Foreshore and Seabed Policy, the Maori Land
Court would have had little difficulty in establishing appropriate thresh
old tests for determining whether a conversion was appropriate. 10 And in
the Tribunal's view it was clear that land declared to be Maori customary
land would 'at least sometimes' be converted to a freehold title. 11 And of
course, the government's Foreshore and Seabed Bill recognises the likeli
hood of freehold titles resulting from the use of the Maori Land Court's
jurisdiction.

In addition to this Maori Land Court jurisdiction, the Ngati Apa findings
that Maori customary property rights have not been extinguished by
general legislation meant that the Crown could not have dominium in the
foreshore-seabed, and that opened the door for Maori to seek a High
Court declaration that their foreshore-seabed lands are subject to common
law native title. 12 Under the doctrine of native title, Maori could have
sought a native title entitlement to occupy areas of the foreshore and
seabed exclusively. Also, under this doctrine, Maori would not be limited

10 Waitangi Tribunal, Report on the Crown IS Foreshore and Seabed Policy, Wai 1071,8
March 2004 at 74.

11 Ibid at 75.
12 Maori will also lose the right to seek a common law possessory title in the New

Zealand courts (see clause 18 of the Bill). Kent McNeil in Common Law Aboriginal
Title (Oxford: Clarendon Press, 1989), argued that modem native title claimants can
acquire a fee simple title to lands based on common law real property concepts. The
idea runs as follows. The common law of England applied in a settled colony like New
Zealand. According to the common law then, as now, possession of land gives rise to a
presumptive title, a fee simple estate, that is good against all the world except someone
with a better claim. This title held by the original aboriginal inhabitants would defeat
an action of ejectment in the courts because in an action for ejectment prior possession
carries the day. This idea has not been applied by the common law courts of Australia
and Canada. In ,Mabo v Queensland (JVo.2)(l992) 175 CLR 1, Toohey J considered the
aboriginal claimants argument that they held such a possessory title to their island.
Toohey J was prepared to accept the argument. In his view the Mer Islanders had
possession of their island at sovereignty. And the Crown did not have prior possession
to defeat the Mer Islanders in an action for ejectment. However, Toohey J decided not
to make a decision on the matter because the claimants' counsel had conceded that
such a possessory title could be extinguished by the same means as a native title
interest, which meant that the end result for the claimants would be the same on native
title grounds.
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to claiming rights to foreshore-seabed land but could claim native title
interests in the water space above the seabed, the foreshore-seabed
subsoil, and sub-surface minerals including minerals such as petroleum.
Also, a native title claim is likely to have a self-government dimension in
that the rights recognised under native title would be regulated according
to tribal customary law. 13 But Maori could not claim any native title
interests in fisheries as these rights have been supplanted (in the case of
traditional fisheries) and extinguished (in the case of commercial
fisheries) by the Treaty of Waitangi (Fisheries Claims) Settlement Act
1992.

B. Implicationsfor Maori Claims to Minerals?

The Ngati Apa decision raised a number of important issues for Maori
claims to minerals in the foreshore-seabed. The Crown prior to Ngati Apa
assumed that it owned all minerals beneath the foreshore-seabed because
all precious minerals (petroleum, gold, silver and uranium) are vested in
the Crown by the Crown Minerals Act 1991, and the remaining minerals
belong to the Crown as owner of the foreshore-seabed under the common
law principle of cujus est solum ejus est usque ad coelum et ad inferos
(the 'ad inferos' principle), that is, all minerals belong to the land owner
from the heavens to the centre of the earth.

But Ngati Apa raises doubt as to whether the Crown can own minerals on
either basis. Maori may now claim an interest in minerals in two ways.
Maori could claim a native title interest in foreshore-seabed minerals. As
noted one advantage of a native title claim is that it is not limited to land
but can include resources attached to and beneath land. It seems follow
ing the decision in Ngati Apa that any native title interests in precious
minerals have not been clearly extinguished by the Crown Minerals Act
1991. The Ngati Apa decisions found that section 7 of the Territorial Sea,
Contiguous Zone and Exclusive Economic Zone Act 1977 (which deems
the seabed and subsoil 'to be and always to have been vested in the
Crown') was not sufficient to extinguish native title in the seabed. That
casts doubt on whether section 10 of the Crown Minerals Act 1991
(stating 'all petroleum, gold, silver, and uranium ... shall be the property
of the Crown') extinguishes native title interests in these minerals.
However, under the doctrine of native title Maori claimants would need
to first establish that the content of their native title includes these
minerals. There is Canadian Supreme Court authority for the view that

13 See 'The Right to Self-Determination' below.
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aboriginal title encompasses minerals like petroleum. 14 Australian native
title decisions, however, require native title claimants to provide evidence
of actual use of any minerals, at the time of the assertion of sovereignty
by the Crown, before they can be subject to a native title claim which
rules out claims to precious minerals like petroleum. IS

In addition, Maori groups could seek a declaration from the Maori Land
Court that an area of foreshore-seabed is Maori customary land. If it has
that status, the Crown does not have dominium and so cannot own
subsurface minerals under the ad inferos rule, though it will own
petroleum and other precious minerals under the Crown Minerals Act
1991. Likewise, it is not clear that the Maori customary landowners
would acquire these rights - the ad inferos rule relates to fee simple
ownership of land - but they certainly would benefit from the ad inferos
rule if the land is converted to a Maori freehold title. That would give
them ownership of all minerals except those vested in the Crown by the
Crown Minerals Act 1991.

C. The Foreshore and Seabed Bill

From the above, it can be seen that the rights available to Maori following
the Ngati Apa decision were extensive. The rights might be inchoate, in
the sense that they have to be established at law before they could be
enjoyed, but nonetheless it is clear that they would have resulted in robust
property rights for many Maori groups. The rights capable of recognition
under the Foreshore and Seabed Bill, however, fall well short of this.

The Bill was introduced to Parliament on 8 April 2004. It was foreshad
owed by two legislative proposals on the foreshore-seabed, released by
the government in August and December 2003. The Bill vests full legal
and beneficial ownership of the foreshore and seabed (including adjacent
waters and the subsoil, bedrock and other matters) in the Crown. I That
will have the effect of extinguishing at law all Maori customary property
rights in the foreshore-seabed area. The Bill will therefore alter the
current legal position by making the Crown the 'owner' of the foreshore-

14 Delgamuukw v British Columbia [1997] 3 SCR 1010.
IS Western Australia v Ward (2000) 170 ALR 159. The Australian courts have not been

prepared to see this right as a necessary incident of native title to land or as an
extension of the native title right to other minerals, like ochre, at sovereignty.

16 Foreshore and Seabed Bill, Bill No. 129-1, introduced 8 April 2004, clauses 11(1) and
4(d) and (e) 'definition of "foreshore and seabed"'. Existing private titles in foreshore
seabed will not be extinguished by the legislation but may be purchased by the Crown
on a case-by-case basis.
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seabed. In addition, the Maori Land Court will lose its current jurisdiction
to convert Maori customary land to Maori freehold land and the High
Court will lose its power to consider native title claims to the foreshore
seabed and adjacent resources like wetroleum.17 General public access to
the foreshore-seabed is guaranteed. 1

Having wiped the slate clean, the Bill acknowledges Maori interests in
the foreshore-seabed in three main ways. First, the Bill permits the legal
recognition through either the Maori Land Court or the High Court of
what are called 'customary rights'. 19 These are rights to engage in
activities that were integral to the culture or customary laws of the
claimant group in 1840, remain integral today, and that have continued to
be practised since 1840 without substantial interruption. The Bill provides
that customary rights holders may derive a commercial benefit from the
right (subject to limits as to scale and frequency of use), and that custom
ary rights are to be recognised in decision-making processes on the
foreshore-seabed. Also, if a third party seeks consent under the Resource
Management Act 1991 for an activity that will have a significant adverse
effect on the exercise of the customary rights, the consent may be
declined.

Secondly, under the Bill Maori groups may seek an ancestral connection
order from the Maori Land Court where they establish an ancestral
connection to an area of foreshore-seabed from 1840.20 This ancestral
connection order will provide its holders with an opportunity to
participate in administrative decisions affecting the foreshore-seabed.

Finally, the Bill will allow Maori groups to claim 'territorial customary
rights' to foreshore-seabed land through the High Court.2

! Territorial
customary rights are described by the Bill as a collection of rights that
would have been recognised under the doctrine of native title as granting
a group right to exclusive occupation and possession of a particular area
of foreshore-seabed. 22 If the High Court finds that claimants would have
'territorial customary rights' to foreshore-seabed land, it must refer the
finding to the Attorney General and to the Minister of Maori Affairs who

17 Ibid clause 9.
18 Ibid clause 6.
19 Ibid clauses 42 and 61.
20 Ibid clause 39.
21 Ibid clause 29.
22 Ibid clause 28.
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must then enter discussions with the claimant grou~ to consider the nature
and extent of any redress that the Crown may give. 3

D. The Foreshore and Seabed Bill's Shortcomings

It is inconceivable that such a transformation and diminishment of
property rights would be imposed upon any other section of the New
Zealand community. The proposals abrogate only those property rights
that have their source in tribal customary law. No title to the foreshore or
seabed that has its source in a Crown grant will be affected,z4 nor will
rights already allocated under the Resource Management Act 1991,
notably the rights of marine farmers to exclusively occupy space in the
foreshore-seabed area. In addition, the public are now guaranteed access
to the foreshore and seabed.25

The only property rights recognised under the Bill are the customary
rights to engage in particular activities that are integral to the customs of
the claimant group. The integral to culture test has been adopted from
Canadian 'aboriginal rights' jurisprudence?6 It has been criticised widely
for its effect of confining the legal recognition of aboriginal rights to
those traditional activities practised in the distant past?? Moreover, in
confining Maori property rights to such pre-sovereignty traditional
activities, the Bill allows Maori to engage in only a very limited range of
activities since any customary interest in fisheries has been addressed by
the 1992 fisheries settlement.28 Once the customary right to fish is
removed from the equation, then, in terms of traditional rights, Maori are
limited to claiming the right to gather rocks, sand, seaweed, and the right
to launch waka from the foreshore, and perhaps the right to protect access
to waahi tapu (sites of spiritual significance). And, apart from access to
waahi tapu, it is not clear how 'integral' these rights were to Maori tribal
life at sovereignty or indeed today. In any case, if these customary rights
are established under the Bill, the right claimed may have been
extinguished by a range of inconsistent activities listed in the Bill,

23 Ibid clause 33.
24 Ibid clause 4, which excludes these private titles from the definition of 'public

foreshore-seabed' and clause 15, which allows the Crown to purchase or otherwise
acquire these titles.

25 Ibid clause 6.
26 R v Van der Peet [1996] 2 SCR 507.
27 In addition this approach fails to accord any recognition to the customary legal system

that creates the right to engage in a particular activity; see 'Right to Self
Determination' in main text.

28 Treaty ofWaitangi (Fisheries Claims) Settlement Act 1992.
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including interests granted in the foreshore and seabed by the Resource
Management Act 1991, in particular marine farming resource consents.29

In Canada, this strict approach to the recognition of aboriginal rights is
ameliorated significantly by the ability of aboriginal claimants to seek
'aboriginal title' declarations to their traditional lands, following
Delgamuukw v British Columbia.3o This is a robust property right that
entitles the holders to occupy their traditional lands exclusively for a
variety of activities, both traditional and non-traditional.3

! The Bill allows
Maori to seek a similar High Court finding of 'territorial customary
rights' (as noted, a native title right to exclusive occupation of an area of
foreshore-seabed)- but there will be no legal recognition of such a right
once proven, only the right to enter into discussions with the government
of the day to discuss the possibility of redress for denying recognition.
Also, the Bill's standard of proof to establish 'territorial customary rights'
seems to be different from and more rigorous than the standard used to
establish a Delgamuukw-style 'aboriginal title' in Canada. 'Aboriginal
title' claimants in Canada are required to show that they physically
occupied the land exclusively (from both an aboriginal and conunon law
perspective) at sovereignty. Importantly, the requirement of exclusivity is
concerned solely with the question of whether at sovereignty one aborigi
nal group occupied the lands to the exclusion of other aboriginal groups.32
Under the Bill, however, to obtain a 'territorial customary rights' finding,
it seems that Maori groups will need to establish that they have from 1840
up to the present day occupied areas of the foreshore and seabed to the
exclusion of all others, including other Maori groups and non-Maori.33

The diminishing effect of the Bill on Maori property rights can be seen
clearly when one considers its impact on non-indigenous interests in the
foreshore-seabed area. The recognition of Maori customary property via

29 Clauses 42(2) and 61 (2) of the Bill.
30 [1997] 3 SCR 1010.
3\ The 'aboriginal title' declaration also gives the holders the right to sub-surface

minerals as noted in main text; but the holders may sell their lands to the Crown only,
and are subjected to an inherent limitation in that they are not able to use their lands in
a manner that is irreconcilable with their traditional attachment to the land; see the
judgment of Lamer CJC, ibid at para 125.

32 Delgamuukw, ibid at para 159. For example, if at sovereignty it was found that lands
subject to an aboriginal title claim were used for hunting by a number of aboriginal
groups, those shared lands would not be subject to a claim for aboriginal title, as they
lack the element of exclusivity.

33 Clause 31(l)(c) of the Bill notes that in considering a 'territorial customary rights'
application, the court may take into account 'any other evidence that it considers
relevant to enable it to assess that applicant group's overall territorial association with
and exclusive occupation andpossession ofthe area'.
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the doctrine of native title or the Maori Land Court jurisdiction would, in
some cases, have clashed with non-indigenous interests in the foreshore
seabed area, in particular with rights to engage in activities granted under
the Resource Management Act 1991 (for example, the activity of marine
farming) and with the right of public access. This conflict could have
been resolved by a number of means (for example, negotiation between
Maori freehold owners and marine farmers and subjecting a Maori
freehold title to a right of public access). The approach in the Bill is to
remove any potential conflict by first removing the present avenues of
redress to the Maori Land Court and High Court, recognising only the
customary right to engage in non-intrusive traditional activities, denying
legal recognition to proven 'territorial customary rights', and extinguish
ing 'customary rights' recognised under the Bill where they conflict, or
have conflicted with, non-indigenous interests.34 The Bill therefore has
the effect of enhancing non-indigenous interests in the foreshore-seabed
at the expense of Maori property rights.

Finally, apart from recognition of 'customary rights' under the Bill, there
is no clear statement that Maori will receive compensation on just terms
for the reduction and extinguishment of their property rights. It is a
general principle of the common law that title to property may not be
compulsorily acquired without compensation.35 Importantly, in the Privy
Council decision McGuire v Hastings District Council/6 Lord Cooke
noted the need for compensation to be paid if Maori land is acquired
compulsorily by statute in New Zealand. Such an approach to compensa
tion is also supported by the CERD.37

II. RELEVANT INTERNATIONAL HUMAN RIGHTS STANDARDS

The article now considers whether the Foreshore and Seabed Bill is
consistent with the international human rights standards set by the
Convention on the Elimination of All Forms of Racial Discrimination
('CERD') and the International Covenant on Civil and Political Rights
('ICCPR'). Reference is made to the terms of those treaties and the

34 Clauses 42 and 61 of the Bill.
35 Westminster Bank v Beverley Borough Council [1971] AC 529. The general approach

to the expropriation of private property rights in New Zealand is to provide
compensation and comply with standards relating to notice, valuation and rights of
objection; see the Public Works Act 1981.

36 [2002]2 NZLR 577. Similar comments about the need for compensation were made by
Lord Cooke in Te Runanga 0 Muriwhenua Inc vAG [1990]2 NZLR 641 (CA).

37 CERD Committee General Recommendation 23.
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decisions and General Comments made by the treaty bodies that monitor
compliance with the treaties.

A. Principle ofEquality and Racial Non-Discrimination

Non-discrimination, together with equality before the law and equal
protection of the law without any discrimination, constitutes a basic and
general principle relating to the protection of human rights. Articles 2 and
5 of CERD guarantee equality before the law and racial non-discrimina
tion.38 In particular, under article 5 of CERD, states undertake to prohibit
discrimination and guarantee equality for all in the enjoyment of a broad
range of rights and- freedoms. The rights and freedoms of most relevance
to Maori in relation to the foreshore and seabed include the right to equal
participation in cultural activities without discrimination;39 the right to
own property alone as well as in association with others;40 and the right to
be immune from the arbitrary deprivation ofproperty.41

Under international human rights law, there is recognition that states need
to ensure that there is substantive equality for their members, where all
groups enjoy human rights in an equal manner, and not merely fonnal
equality, where equal treatment of all under the law can result in some
groups not enjoying their human rights to the same extent as others.42

Differences in treatment are therefore permissible in order to achieve
substantive equality provided they are justified by the circumstances of a
situation, when judged in accordance with the purposes and objectives of
the CERD.43 As an example of this, the CERD Committee has recognized
that the protection of indigenous identity, culture and property constitutes
a legitimate, non-discriminatory differentiation of treatment. In the form
of a General Recommendation on Indigenous Peoples, the Committee has
called on states to:44

38 See also art 26 of the ICCPR.
39 CERD, art 5(c)(vi).
40 CERD, art 5(d)(v). Other rights and freedoms of relevance are the right to inherit (art

5(d)(vi»); the right to equal treatment before the organs administering justice (art 5(a»;
and the right to freedom of religion (art 5(d)(vii).

41 This is implied in other rights and specifically referred to in art 17(2) of Universal
Declaration of Human Rights.

42 See G Triggs, Australia's Indigenous Peoples and International Law (1999) 23
Melbourne Univ L Rev 372 at 379-381; and Bayefsky, The Principle of Equality or
Non-Discrimination in International Law (1990) 11 Human Rights L J I.

43 And additional or special measures directed at indigenous groups only may be required
to achieve real equality in the enjoyment of human rights; see art 1(4) ofCERD.

44 See CERD General Recommendation 23, on indigenous peoples, adopted August 18,
1997, CERD/C511 Misc.13/Rev.4 (1997). The CERD Committee, like other human
rights treaty-based bodies, has initiated the practice of adopting 'General
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recognise and respect indigenous culture, history, language and way
of life as an enrichment of the State's cultural identity and to promote
its preservation;
ensure that members of indigenous peoples are free and equal in
dignity and rights and free from any discrimination, in particular that
based on indigenous origin or identity;
provide indigenous peoples with conditions allowing for a sustainable
economic and social development compatible with their cultural
characteristics;
ensure that members of indigenous peoples have equal rights in
respect of effective participation in public life and that no decisions
directly relating to their rights and interests are taken without their
informed consent;
ensure that indigenous communities can exercise their rights to
practice and revitalise their cultural traditions and customs, to preserve
and practice their languages.
recognise and protect the rights of indigenous peoples to own,
develop, control and use their communal lands, territories and
resources and, where they have been deprived of their lands and
territories traditionally owned or otherwise inhabited or used without
their free and infonned consent, to take steps to return these lands and
territories. Only when this is for factual reasons not possible, the right
to restitution should be substituted by the right to just, fair and prompt
compensation. Such compensation should as far as possible take the
fonn of lands and territories.

The legal recognition of Maori customary property rights, then, is not
racially discriminatory, even though only Maori benefit from such recog
nition.

The CERD Committee has noted how the present dire social circum
stances of many indigenous peoples is a direct result of the discriminatory

. fl' I 45achons 0 co 001a governments:

The Committee is conscious of the fact that in many regions of the world
indigenous peoples have been, and are still being, discriminated against
and deprived of their human rights and fundamental freedoms and in
particular that they have lost their land and resources to colonists,
commercial companies and State enterprises. Consequently, the preserva-

Recommendations'. These are of a general nature and refer either to the obligations of
states parties arising under a specific provision or issues concerning the
implementation of the instrument more generally.

4S See CERD General Recommendation 23, on indigenous peoples, adopted August 18,
1997, CERD/C51/ Misc.13/RevA (1997).
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tion of their culture and their historical identity has been and still is
jeopardized.

The discriminatory conduct of successive settler governments and courts
towards Maori is well documented. Much of the original Maori custom
ary title to land held by Maori passed out of their hands through
discriminatory actions, in particular dubious nineteenth-century land sales
transactions, the large-scale confiscations of lands following the Land
Wars of the 1860s and the work of the Native Land Court. Maori groups
have since 1840 continually sought legal recognition of their customary
rights in the foreshore-seabed. As noted by the CERD Committee General
Recommendation, states are required to return traditional lands to
indigenous peoples, and, when that is not possible, promptly provide fair
compensation, preferably in the form of lands. The New Zealand
government has resolved not to use private or Crown conservation lands
to address historical treaty claims including claims that relate to the
Crown confiscation of tribal lands. The result is that many tribes are
required to settle for cash payments in lieu of land.

With the foreshore and seabed, however, there is land that can be vested
in the control of Maori - land that is not owned by the Crown in
dominium, and that is already subject to a subsisting Maori customary
title, albeit inchoate, in the sense that it must be proved before the courts.
Yet rather than take the opportunity and return the control and customary
ownership of these lands to Maori communities, the Bill has the effect of
diminishing Maori property rights without the guarantee of payment of
compensation on just terms. This discriminatory conduct cannot be
justified on reasonable grounds. The primary justification for the Bill is
the promotion of certainty for government regulation of the various rights
and interests in the foreshore-seabed and the guarantee of public access.46

There is no doubt that the Ngati Apa decision created a climate of legal
uncertainty. The only way in which the nature and extent of customary
interests in the foreshore-seabed could be settled was by judicial investi
gation by the High Court (under its native title jurisdiction) or the Maori
Land Court. And, in the meantime, there would be uncertainty surround
ing the right of public access to the foreshore-seabed and interests granted
under the Resource Management Act 1991. But, as was noted by the
Waitangi Tribunal in its urgent Foreshore-Seabed Report, the uncertainty
~reated b!, N~ati Apa was not so dire as to require immediate legislative
InterventIon:

46 See the Explanatory Note to the Foreshore and Seabed Bill.
47 See the Report on the Crown's Foreshore and Seabed Policy, Wai 1071,8 March 2004,

121.
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The process of court hearings, appeals, and decisions on the extent of
rights would be a slow one, as the Crown argued. The inevitability of
appeals from decisions made by the lower courts limits the scope for a
radical and expansionist approach to the definition of customary rights. In
the meantime, private property rights would not be affected in any signifi
cant way. Anyway, change would be gradual. There would be time for the
Crown to correct any problems as they arise. There may be some slowing
of investment and development, but it will not be excessive or permanent.
Incremental court decisions will allow regulatory regimes and private
right-holders time to reach accommodations with Maori.

Other common law jurisdictions faced with modem native title claims
have not reacted with legislation akin to the Foreshore and Seabed Bill. It
is clear that almost all of British Columbia, Canada, is subject to subsist
ing aboriginal rights, some quite substantial in light of the Delgamuukw
ruling that aboriginal title confers a right of exclusive occupation.
Governments in Canada have responded by allowing tribal groups to
either claim aboriginal rights in court or enter into negotiations to create a
treaty to settle their aboriginal claims by consent with compensation.
Australia has also opted for the negotiation and litigation of native title
claims to land. In introducing this Bill, then, the government would
appear to be using a sledgehammer to crack a nut.

B. The Protection ofIndigenous Peoples' Rights to Enjoy their Culture

Article 27 of the ICCPR guarantees 'persons belonging to ethnic,
religious or linguistic minorities, the right, in community with their
group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language'. The Human Rights Committee has
recognised the importance of article 27 in promoting the revitalisation of
indigenous culture by ensuring indigenous peoples have access to their
lands and resources. In General Comment 23 adopted in 1994, the
Committee noted:48

With regard to the exercise of the cultural rights protected under article
27, the Committee observes that culture manifests itself in many forms,
including a particular way of life associated with the use of land
resources, especially in the case of indigenous peoples. That right may

48 See General Comment 23 - the rights ofminorities, (1994) in Compilation ofGeneral
Comments and Recommendations Adopted by Human Rights Commillee,
HRI/GEN/llRev.5, 26 April 2000. Like the CERD Committee, the Human Rights
Committee releases general comments to ensure state parties comply with their treaty
obligations.
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include such traditional activities as fishing or hunting and the right to live
in reserves protected by law. The enjoyment of those rights may require
positive legal measures of protection and measures to ensure the effective
participation of members of minority communities in decisions which
affect them.

As a result, indigenous peoples have made frequent use of article 27 to
resist encroachments on their traditional lands. In Ominayak v Canada,
for example, the Committee decided that Canada had violated article 27
in allowing the provincial government of Alberta to expropriate the
Band's territory for the benefit of private logging and mining corporate
interests.49 The Committee found that the natural resource development
activity compounded historical inequities to 'threaten the way of life and
culture of the Lubicon Lake Band, and constitutes a violation of article 27
so long as they continue. '

A number of principles relating to indigenous peoples have emerged from
Committee decisions and its General Comments. The Committee has
noted that the right to enjoy culture not only protects traditional activities
but can also be applied in the use of modem technology;50 article 27
imposes a positive obligation on states to protect the identity of a
minority and the rights of its members to enjor and develop their culture
and language and to practise their religion;5 indigenous peoples must
have effective participation in decisions that affect them and their
traditional lands;52 and the protection of the traditional rights of an
indigenous group may weigh against a state enacting general laws
permitting public rights, like general rights to hunt or fish. 53

The rights of minorities contained in article 27 may be subject to reason
able regulation and other limitations, provided that these measures have a
reasonable and objective justification, are consistent with the other
provisions of the ICCPR and do not amount to a denial of the right. 54 For

49 See Ominayak v Canada UN document CCPR/C/38/D/167/1984, 10 May 1990.
50 See Kitok v Sweden (Comm No 197/1985, 10 August 1988); and Lansmann v Finland

UN document CCPRIC/52/D/511/1992, 8 November 1994.
51 See General Comment 23 - the rights ofminorities, (1994) in Compilation ofGeneral

Comments and Recommendations Adopted by Human Rights Committee,
52 HRl/GEN/1/Rev.5, 26 April 2000.

See Concluding Observations of the Human Rights Committee: Australia, UN doc
A/55/40, 24 July 2000.

53 See Concluding Observations of the Human Rights Committee: Sweden, UN doc
CCPRIC/79/Add.58, 9 November 1995, para 18.

54 See General Comment 23 - the rights ofminorities, (1994) in Compilation ofGeneral
Comments and Recommendations Adopted by Human Rights Committee, HRI/GEN/1/
Rev.5, 26 April 2000.
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example, in Mahuika v New Zealand,55 the only New Zealand
communication to the Committee to date that deals specifically with
Maori customary property rights, the Committee decided that the Treaty
of Waitangi (Fisheries Claims) Settlement Act 1992 - a statutory treaty
settlement that extinguished Maori commercial and customary rights to
fisheries in exchange for a cash settlement, fish quota and the right to
customary fisheries via regulations - did not deny the complainants' right
to enjoy their culture under article 27. While the Committee acknowl
edged that the fisheries settlement Act limited the complainants' right to
enjoy their tradition of fishing, it considered that the settlement was
justified as a fair exchange for the rights held by Maori at common law
and under the Treaty ofWaitangi:

[M]aori were given access to a great percentage of quota, and thus
effective possession of fisheries was returned to them. In regard to
commercial fisheries, the effect of the Settlement was that Maori authority
and traditional methods of control as recognised in the Treaty were
replaced by a new control structure, in an entity in which Maori share not
only the role of safeguarding their interests in fisheries but also the
effective control. In regard to non-commercial fisheries, the Crown
obligations under the Treaty of Waitangi continue, and regulations are
made recognising and providing for customary food gathering.

In addition, the Committee was influenced by the fact that there was
support for the settlement from the Waitangi Tribunal (albeit qualified),
the New Zealand Court of Appeal, and a broad cross-section of Maori
following 'a complicated process of consultation'. The same could not be
said of the Foreshore and Seabed Bill. It is clear that the rights recognised
under the Bill fall well short of the legal rights currently held by Maori.
And almost all Maori groups have opposed the foreshore-seabed
proposals released in August and December 2003 and the Bill.

C. The Right to Justice and an Effective Remedy

Article 14(1) of the ICCPR guarantees for indigenous peoples the right to
access to the courts for the determination of their rights and obligations in
a suit at law:

All persons shall be equal before the courts and tribunals. In the determi
nation of any criminal charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law.

55 See Mahuika v New Zealand (Comm No 547/1993,15 November 2000).
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In Mahuika v New Zealand it was argued before the Human Rights
Committee that the Treaty ofWaitangi (Fisheries Claims) Settlement Act
1992 violated article 14 of the ICCPR by discontinuing court proceedings
commenced by the complainants in relation to their fishing rights and
preventing Maori from seeking a determination in the courts as to the
nature and extent of their rights at common law and under the Treaty of
Waitangi. The majority of the Committee did not consider that article
14(1) was violated since the discontinuance of current court proceedings
and the prohibition of Maori court claims concerning the extent of their
fisheries were to be addressed by the statutory settlement.56

As noted above, the Foreshore and Seabed Bill does not fully address the
claims that Maori would make to the courts to seek recognition of their
rights. The only tangible property right offered is the customary right to
engage in pre-sovereignty traditional activities.

D. The Right to Self-Determination

The right of indigenous communities to freely determine their political
status and freely pursue their economic, social and cultural development
is enshrined in the 'right to self-determination' guarantee contained in
article 1 of the ICCPR.57 To give full recognition to this right to self
determination, indigenous communities must be provided with the right
to manage and control the use of their traditional lands and resources in
accordance with their traditional laws and customs. There is increasing
recognition of this principle at international law and in domestic aborigi
nal title law.

The Draft United Nations Declaration on the Rights of Indigenous
Peoples records the right of indigenous peoples to the full recognition of
their laws, traditions and customs, land-tenure systems and institutions for
the development and management of resources.58 Recent decisions of the

56 One of the Committee members dissented however, and found that the discontinuance
of court proceedings without consent violated the ICCPR's art 14(\) and art 2(3)
('right to an effective remedy').

57 See also art I of the International Covenant on Economic, Social and Cultural Rights.
58 See also art 18 of the Proposed American Declaration on the Rights of Indigenous

Peoples, prepared by the Inter-American Commission on Human Rights in
consultation with OAS member states and representatives of indigenous peoples,
which states: 'Indigenous peoples have the right to the legal recognition of their varied
and specific forms and modalities of their control, ownership, use and enjoyment of
territories and property ... Nothing ... shall be construed as limiting the right of
indigenous peoples to attribute ownership within the community in accordance with
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Inter-American Human Rights Commission and Court on Nicaragua and
Belize note the need for member states to allow their indigenous peoples
to control their lands according to their unique traditions and customary
laws.59

pomestic aboriginal rights jurisprudence in Canada and the USA
recognises that, following the assertion of sovereignty, the indigenous
inha~itants' right to self government continued albeit in a diminished
fonn. In Campbell v British Columbia (A. G.),60 a decision of the Supreme
Court of British Columbia, it was argued by opponents of the Nisga'a
treaty settlement that law-making powers conferred on the Nisga'a people
were a breach of the Canadian Constitution as all legislative powers were
exhaustively divided amongst the Parliament of Canada and the provin
cial legislatures at the time of Confederation in 1867. The Court rejected
that argument and accepted that the legal system of the Nisga'a people
had survived Confederation and was capable of recognition by the
common law as part of aboriginal title. In support of his findings, the
judge relied upon the Marshall trilogy of aboriginal title decisions, which
recognised that the self-government powers of first nations in the United
States had been diminished by the assertion of Crown sovereignty but not
extinguished. The judge also noted that several Canadian post-Confed
eration common law decisions had recognised and applied specific
aboriginal customary laws.

A similar approach can be seen in the Australian High Court decision of
Mabo v Queensland (No. 2)61 which rejected the notion th;lt Australia was
terra nullius at sovereignty, and accepted that the native title rights of
Australia's indigenous peoples survived British annexation. Brennan CJ
noted that: 62

Native title has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the indigenous
inhabitants of a territory. The nature and incidents of native title must be
ascertained as a matter of fact by reference to those laws and customs.

their customs, traditions, uses and traditional practices, nor shall it affect any collective
59 community rights over them. '

See the Case of the Mayagna (Sumo) Community of Awas Tingni Community v
Nicaragua, Inter-American Court of Human Rights, 31 August 2001, and Case of
Maya Indigenous Communities of the Toledo District v Belize, Inter-American
Commission of Human Rights, 24 October 2003.

60 (2000) 189 DLR (4th) 333.
61 (1992) 175 CLR 1.
62 See Maho v Queensland (No.2)(1992) 175 CLR 1 at 56.
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That comment established that the rights and interests protected by native
title, the descent groups who can lay claim to them, and the rules relating
to succession and transfer of rights, are governed by indigenous custom
ary law. In recent decisions, however, the High Court has adopted a
narrow approach· to the recognition of customary laws, holding that the
common law may only recognise specific rights and interests (e.g., the
right to hunt and fish) that have their source in pre-sovereignty
indigenous legaLsystems.63 This follows from the Court's finding that
following the assertion of British sovereignty, the indigenous peoples
legal system could not create new rights or interests in land enforceable
by the common law as that would conflict with British Crown's sole right
to make law in the new territory.

Furthermore, even when claimants can establish in evidence that their
native title rights and interests are sourced in pre-sovereignty customs, it
is only the specific rights and interests, and not the indigenous laws that
give life to them, that receive legal recognition. The High Court has
acknowledged that this separation of rights and interests from the laws
they originate fragments an otherwise integrated order. Nevertheless this
approach was considered necessary by the Native Title legislation
governing the recognition process: 64

The connection which aboriginal peoples have with 'country' is essen
tially spiritual ... it is a relationship which sometimes is spoken of as
having to care for and being able to 'speak for' country ... the difficulty
of expressing a relationship between a community or group of aboriginal
people and the land in terms of rights and interests is evident. Yet that is
required by the Native Title Act. The spiritual or religious is translated
into the legal. This requires the fragmentation of an integrated view of the
ordering of affairs into rights and interests which are considered apart
from the duties and obligations which go with them. What is in essence a
spiritual connection is translated into legal rights and interests under the
Native Title Act.

It is clear that following the signing of the Treaty of Waitangi in 1840
there were two legal systems operating within New Zealand. Several
decades after the signing of the Treaty, tribal custom law reigned supreme
in many regions. The ability to maintain the practice of these tribal
customs and laws was plainly affected by the large-scale loss of
customary lands, the arrival of vast numbers of setders, and the law-

63 See Members ofthe Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 (11
December 2002).

64 Western Australia v Ward(2000) 170 ALR 159.
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making powers asserted by the settler governments and courtS.65

Nevertheless customary law has continued to be practised and adhered to
by Maori communities, especially in relation to the foreshore-seabed, and
customary law has been recognised and applied by the New Zealand
courts. New Zealand common law decisions have recognised and applied
specific Maori customary laws,66 but it is more common these days for
Maori customa2' law to be incorporated into the New Zealand common
law J:>y statute. A large number of New Zealand statutes incorporate
aspects of Maori customary law and there now exists a large body of case
law addressing the nature and content of the customary concepts referred
to in these Acts.68

However, the greatest scope for common law recognition of tribal
customary law was provided by the Ngati Apa decision. That decision
raised the possibility that large areas of New Zealand's foreshore and
seabed remained subject to customary property rights. And that opened
the way for New Zealand courts to recognise tribal custom laws as a part
of the common law under the doctrine of native title or through a Maori
Land Court determination that an area of foreshore-seabed has the status
of Maori customary land. The Bill however does not provide any scope
for the recognition of customary laws in relation to the foreshore-seabed.
Evidence of customary laws will need to be adduced to establish a
'customary right' to engage in a particular activity, but only the latter
activity will receive legal recognition.

E. The Right to Effective Participation in Decisions Affecting Traditional
Lands

It is a clear principle of international human rights law that indigenous
peoples must effectively participate in decisions that affect them and their
traditional lands. This right is often seen as having its origins in the right

65 See Alex Frame, 'Colonising Attitudes Towards Maori Custom' [1981] NZLJ 106;
Frame notes how the early official British policy of exercising British authority
through Maori laws and customs (albeit temporarily as seen in s 71 of the New
Zealand Constitution Act 1852) became one of inducing Maori to accept British law
and then, notably following the Land Wars of the 1860s, the policy of denying that
Maori custom existed at all.

66 Public Trustee v Loasby (1908) 27 NZLR 801 and Hineiti Rirerire Arani v Public
Trustee (1919) [1840-1932] NZPCC I (PC); [1920] AC 198.

67 An example is the Maori Land Act, which directs the court to declare that land is
Maori customary land where it is held in accordance with Maori customary values and
practices.

68 See ss 6(e) and 7(a) of the Resource Management Act 1991 and s 6(d) of the
Hazardous Substances and New Organisms Act 1996.
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to self-detennination. The principle of effective participation is endorsed
by article 5 ofCERD and article 27 of the ICCPR.69 The CERD Commit
tee's General Recommendation 23 recommends that states:70

[E]nsure that members of indigenous peoples have equal rights in respect
of effective participation in public life and that no decisions directly
relating to their rights and interests are taken without their infonned
consent.

Clearly Maori communities have not participated effectively in the
fonnulation of the Foreshore and Seabed Bill. In consultation hui
following the rele~se of the August foreshore-seabed proposals, Maori
communities simply voiced their disapproval of the policies. But it is the
lack of consultation and input by Maori into the August proposals that is
significant as the Government has not deviated from the fundamental
principles outlined in that document. That strongly suggests that the
government had no real intention of obtaining Maori input into its
response to the Ngati Apa decision. Rather, the government's response
seems to have been directed more at meeting the needs expressed by the
general public (access to beaches) and commercial interests in the
foreshore-seabed, in particular the business of aquaculture and other
activities authorised under the Resource Management Act 1991.

F. Freedom ofReligion

International law protects the right to freely practise one's religion and
beliefs. Article 18 of the ICCPR states:

Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to ... manifest this religion or
belief in worship, observance practice and teaching.

69 See General Comment 23 - the rights ofminorities, (1994) in Compilation ofGeneral
Comments and Recommendations Adopted by Human Rights Committee,
HRI/GEN/llRev.5, 26 April 2000.

70 See CERD General Recommendation XXIII, on indigenous peoples, adopted August
18, 1997, CERD/C51/ Misc.13/Rev.4 (1997). This right has been en~phasised in the
last two decisions on Australia by the CERD Committee, which found that the 1998
amendments to the Native Title Act 1993 breached the CERD in that they failed to
ensure the 'effective participation' of indigenous people: see Committee on the
Elimination of Racial Discrimination, Decision (2)54 on Australia - Concluding
observations/ comments, 18 March 1999. UN Doc CERD/C/54/MiscAO/Rev.2;
Concluding Observations by the Committee on the Elimination of Racial
Discrimination: Australia, 19 April 2000, UN Doc CERD/C/304/Add. 10 1.
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The Human Rights Committee commenting on the requirements of this
provision has noted:?1

'belief and 'religion' are to be broadly construed - the protection of
article 18 is not confined only to institutional religions; and
'worship' includes ritual and ceremonial acts giving direct expression to
beliefs, as well as various practices integral to such acts.

The relationship between Maori communities and their lands is in essence
a spiritual one. Rights held by Maori communities in the foreshore and
seabed will have their basis in concepts like take tupuna (ancestral
rights), ahi kaa (the maintenance of a relationship with the land) and
mana whenua (control and authority over ancestral territory). Under the
Bill, the Maori Land Court can acknowledge a community's 'ancestral
connection' to its foreshore and seabed, and that could influence
administrative decisions affecting the foreshore-seabed. But that without
more may be viewed as a token gesture. To protect the spiritual
relationship between Maori communities and the foreshore and seabed,
communities will require the right to control through their customary
laws the conduct of activities on and access to their traditional lands. A
general right to exclude access to areas of foreshore and seabed will not
be possible under the Foreshore and Seabed Bill and a Maori Land Court
'customary right' order will not include the right to control access to
burial sites and other areas of religious or cultural significance to Maori
through the customary practice of rahui.72

G. CERD Committee's Early Warning and Urgent Procedures 
Experience in Australia

Since 1993, the CERD Committee has developed early warning and
urgent procedures where there is particular cause for concern that some
proposed state action may result in violation of the CERD.73 In August
1998 the Committee acting under its early warning procedure requested
Australia to provide it with information concerning the 1998 amendments
to the Native Title Act 1993. The amendments were in response to the

71 Human Rights Committee, General Comment 22: Right to freedom of thought,
conscience and religion, (1993) in Compilation of General Comments and General
Recommendations Adopted by Human Rights Treaty Bodies, HRI/GEN/l/Rev.5, 26
April 2000, P 144.

72 Instead, if the Maori Land Court finds that the general right of access guaranteed in
clause 6 of the Bill prevents protecting a 'waahi tapu' under a customary rights order,
the court must refer the matter to the Attorney General and Minister of Maori Affairs
for their consideration: see clause 52.

73 Art 9(1)(b) ofCERD.
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High Court decision Wik Peoples v State o/Queensland74 which held that
a governmental grant of a pastoral lease over a given area does not
necessarily extinguish native title over the same area. The amendments
were, it seemed, intended to provide greater certainty to non-indigenous
property interests to the detriment of native title holders. For example, the
Act provided for the 'validation' of certain encroachments on native title
that occurred between the date of the Native Title Act 1993 and the date
of the Wik decision, 23 December 1996.75 Also, the amended Act
classified certain land holdings as 'previous exclusive possession acts'
that were 'deemed' to extinguish native title forever (for example a lease
that gave a lessee exclusive possession). These tenures were listed in the
schedule of the Act, which ran to 50 pages and included grants made as
early as 1829 and legislation dating back to 1860.

Following consideration of the written and oral submissions made by the
Australian government, the CERD Committee took a decision which was
highly critical of the 1998 amendments to the Native Title Act 1993.76

The Committee expressed concern with the lack of compatibility of the
Native Title Act as amended with Australia's international obligations
under CERD. The Committee noted that 'while the original Native Title
Act 1993 recognises and seeks to protect indigenous title, provisions that
extinguish or impair the exercise of indigenous title rights and interests
pervade the amended Act'. In the Committee's view, the amended Act
appeared to 'create legal certainty for governments and third parties at the
expense of indigenous title'. In particular, the Committee noted that the
'validation' and 'confirmation of extinguishment' provisions in the
amended Act discriminated against indigenous title-holders. These
measures raised concerns about Australia's compliance with articles 2
and 5 of CERD. The lack of effective participation by indigenous
communities in the fonnulation of the amendments was also raised by the
Committee as a major area of concern with respect to the Australian
government's compliance with its obligations under article 5(c) of the
Convention. Recalling its General Recommendation on Indigenous
Peoples which calls on governments to ' ... recognise and protect the
rights of indigenous peoples to own, develop, control and use their
common lands, territories and resources', the Committee stressed the
importance of ensuring 'that members of indigenous peoples have equal

74 (1996) 187 CLR 1.
75 Those acts were validated by the amended Act despite the fact that many of the Acts in

question may have been invalid under the 1993 Act and under the Wik decision.
76 Committee on the Elimination of Racial Discrimination, Decision (2)54 on Australia 

concluding observations/ comments, 18 March 1999. UN Doc CERD/C/54/Misc.40/
Rev.2.
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rights in respect of effective particIpation in public life, and that no
decisions directly relating to their rights and interests are taken without
their informed consent.'

The Committee asked Australia to address these concerns as a matter of
utmost urgency and urged the government immediately to suspend
implementation of the amendments to the Native Title Act and re-open
discussion with indigenous representatives 'with a view to finding
solutions acceptable to the indigenous peoples and which could comply
with Australia's obligations under the Convention,.77 The Australian
government did not follow the CERD Committee's recommendations,
actually called for an overhaul of the United Nations committee system,
and conditioned further co-operation with the committees on such an
overhaul.

III. CONCLUSION

This article concludes that in relation to Maori customary rights to lands
and natural resources, the Foreshore and Seabed Bill is not consistent
with the human rights standards set by CERD and the ICCPR. Given the
current political environment the discriminatory elements in the Bill are
unlikely to be removed before the Bill is passed into law. It is highly
likely, then, that the CERD Committee and Human Rights Committee
will eventually condemn the Act either through New Zealand's state
reporting process or, in respect of the ICCPR, an individual communica
tion. But that criticism is likely to come well after the Bill becomes law
and at that point there is unlikely to be sufficient support in Parliament for
amending the legislation. It is suggested therefore that Maori consider
invoking the CERD Committee's early warning procedure. A decision
from the CERD Committee on the Bill will highlight the Bill's discrimi-

. natory elements, raise general awareness of the Bill's human rights
implications, and hopefully prompt amendments to the Bill.

77 See also the Concluding Observations by the Committee on the Elimination ofRacial
Discrimination: Australia~ 19 April 2000, UN Doc CERD/C/304/Add. 1°1. See also the
criticisms of the 1998 amendments to the Native Title Act 1993 made by the Human
Rights Committee: Concluding Observation of the Human Rights Committee:
Australia, UN doc a/55/40, 24 July 2000.



Aboriginal Title to Petroleum:
Some Comparative Observations on the Law of

Canada, Australia, and the United States

Nigel Bankes·

I. INTRODUCTION

This paper deals with the question ofaboriginal title to petroleum and looks
at how the claims of indigenous peoples to title to petroleum have fared in
Canada, Australia and the United States. l The paper falls into seven parts.

The first and introductory part of the paper seeks to define the nature of the
petroleum resource while the second part provides a conceptual framework
for thinking about aboriginal title to petroleum. Borrowing from Professor

Faculty ofLaw, The University ofCalgary, ndbankes@ucalgary.ca. This paper is based on
a presentation that I made to two seminars hosted by the School ofLaw at the University
of Waikato and held in Hamilton and Wellington, New Zealand, October 2003. I am
grateful to Professor Barry Barton and to the faculty at Waikato both for the invitation to
speak at these seminars and for the hospitality shown to me during my visit. I would also
like to thank Barry for helping me to identify relevant Australian materials.
The paper does not deal with rights to petroleum that may arise by way oftreaty or by way
ofmodem land claim agreement, or with the petroleum rights that may attach to reserves
or reservations. All of the modem land claim agreements in Canada acknowledge an
aboriginal entitlement to the ownership ofsome subsurface resources including mines and
minerals and petroleum and natural gas. The more recent agreements also acknowledge
that the First Nations or other aboriginal group may be able to exercise powers of self
government with respect to their lands and resources. In addition, Indian reserves in
Canada are generally acknowledged to include title to oil and gas deposits: see Richard
Bartlett, Resource Development andAboriginalLandRights (Calgary: Canadian Institute
ofResources Law, 1981); Nigel Bankes and Doug Rae, 'Recent Cases on the Calculation
ofRoyalties on First Nations' Lands' (2000) 38 Alberta L Rev 258. In the US, reservations
generally include the mineral title and regional corporations obtained mineral titles under
the terms of the Alaska Native Claims Settlement Act, 43 USC 1601: James Linxwiler,
'The Alaska Native Claims Settlement Act: the First 20 Years' (1992) 38 Rocky Mountain
Mineral Law Institute, Annual Proceedings 2-} to 2-59. For overviews see Peter C.
Maxfield et aI, Natural Resources Law on American Indian Lands (Boulder, Colo: Rocky
Mountain Mineral Law Foundation, 1977); Judith Royster and Michael Blumm, Native
American Natural Resources Law: Cases and Materials (Durham: Carolina Academic
Press, 2002). In Australia the general position under the Northern Territory settlement
legislation (as well as through the application of the Native Title Act) is that aboriginal
groups can negotiate agreements with mineral developers based upon their surface title to
the lands. Michael W. Hunt, 'Native Title and Aboriginal Heritage Issues Affecting Oil
and Gas Exploration and Production in Australia' (2001) 19 J Energy & Natural Resources
L364.
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Kent McNeil's work,2 I suggest that there are two distinct approaches to
thinking about the source, and therefore the content, ofaboriginal title. One
approach, the physical fact ofprior possession approach, emphasises the
fact ofprior occupation by indigenous peoples and suggests that the content
of title is determined by the protection that the common law typically
affords those in possession. The second approach, the aboriginal/and laws
approach, emphasises that common law aboriginal title is based upon the
common law's recognition of an aboriginal property system. On this
approach, the content of aboriginal title is contingent, varies from com
munity to conununity, and is dependent upon proofofthe content and scope
of those aboriginal laws.

The next and most substantial section of the paper comprises parts three to
six which examine each of the three jurisdictions ofCanada, Australia, and
the United States in light of this conceptual framework and traces the
implications of that framework for the question of aboriginal title to
petroleum. The paper also discuss questions of extinguishment for each of
the three jurisdictions. The broad conclusions are as follows. In Australia,
the High Court, aided and abetted by the terms of the Native Title Act,3 has
settled on the aboriginal land laws approach for determining the source and
content of aboriginal title. As a result, when dealing with claims of
aboriginal title to petroleum, Australian courts have demanded evidence that
the Aboriginal community had developed laws and practices in relation to
particular resources at the relevant time. To this point that evidence has been
lacking. But even if the applicants are in a position to adduce that evidence,
claims of aboriginal title to petroleum seem doomed to failure since the
Australian courts have also indicated that an aboriginal title to petroleum
would not have survived state and Commonwealth laws vesting title to
petroleum resources in the Crown. Such laws were passed well before the
Commonwealth Racial Discrimination Act (1975) which provided the basis
for the judgments in Mabo. 4 As a result, in Australia, petroleum resources
are treated as public property held for the benefit of society at large.

Kent McNeil, 'The Meaning of Aboriginal Title' in Michael Asch (ed) Aboriginal and
Treaty Rights in Canada: Essays on Law, Equality and Respect for Difference
(Vancouver: UBC Press, 1997) (hereafter McNeil, Meaning); and, more generally, Kent
McNeil, Emerging Justice: Essays on Indigenous Rights in Canada and Australia
(Saskatoon: Native Law Centre, 2001) (hereafter McNeil, Emerging Justice).
1993 (CwJth) amended 1998.
Mabo v Queensland (No 1) (1988) 166 CLR 186, Mabo v Queensland(No.2) (1991-1992)
175 CLR 1. On the radically different traditions of Australia and the fonner North
American colonies of the Crown in their dealings with indigenous peoples see Webber,
'The Jurisprudence of Regret: The Search for Standards of Justice in Mabo' (1995) 17
Sydney L Rev 5.
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By contrast, the physical fact of prior occupation approach has been
dominant in the United States and, certainly in recent years, in Canada. The
leading decision in Canada is that of the Canadian Supreme Court in
Delgamuukw.5 In that case, Chief Justice Lamer, giving judgment for the
majority of the Court, indicated that the courts should look at the fact of
possession and the implications ofa possessory title within the common law
but should also consider the existence and content ofaboriginal land laws as
a way ofestablishing possession. However, the majority ofthe Delgamuukw
Court seems to have been very impressed with the principle that the nature
and quality of aboriginal title should be similar to the nature and quality of
title to Indian reserves. Since the Court was of the view that the title to
Indian reserves would ordinarily include minerals (including oil and gas),
the Court concluded that an aboriginal title should include oil and gas rights.
While these observations remain to be tested in concrete cases, ifa plaintiff
is able to establish a title to petroleum there is little risk that such a title will
have been extinguished by relevant legislation. This is because no
jurisdiction in Canada has passed Australian-style vesting legislation
purporting to vest all petroleum rights in the state or in the Crown. The
farthest that Canadian legislators have gone is to prohibit future alienations
ofCrown mineral titles (these provisions go back to the nineteenth century),
and to create statutory presumptions to the effect that Crown grants should
not be interpreted as having granted mines and minerals in the absence of
express provisions to the contrary. Consequently, Canada is a mixed
jurisdiction recognizing both public and private rights in relation to
petroleum.

While the early treaties in Canada between the Crown and First Nations (the
peace and friendship treaties) did not extinguish title, the later treaties (the
numbered treaties) did contain extinguishment clauses. The prevailing view,
yet to be tested in the courts, assumes that these extinguishment clauses
applied to the mines and minerals estate as well as to the surface estate.
Reserves created pursuant to treaties, or otherwise, generally include mines
and minerals. Finally, the modern generation of land claim agreements also
recognize aboriginal communities as owners ofoil and gas resources within
particular tracts of land.

In the United States, the Supreme Court's adoption of the physical fact of
prior possession approach had led US courts to presume that the Indian
interest in the soil includes a full range of resource entitlements (minerals,
petroleum and forest resources). Consequently, US courts have not required

Delgamuukw v British Columbia [1997] 3 SCR 1010.
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proofofaboriginal usage ofpetroleum and mineral resources and a body of
tribal laws pertaining to those resources before recognizing an aboriginal
title to them. That said, it must be acknowledged that these specific
conclusions with respect to petroleum are largely based on inferences drawn
from judicial treatment of the scope oftitle to reservations rather than clear
cases on aboriginal title.

As i~ Canada, US legislators have not made laws vesting petroleum titles in
the state thereby extinguishing private rights to petroleum. However, in the
offshore, title to petroleum is vested in the government and the US courts
have also held that no claims of aboriginal title, whether to petroleum or
other resources, in both the US territorial sea and the outer continental shelf
lands, can be maintained in light of the US federal paramountcy doctrine.
Under that doctrine the courts have held that claims to property rights in
these lands, whether maintained by the states or by aboriginal peoples, are
inconsistent with the paramount powers of the United States 'over such
matters as national defence, foreign affairs and world commerce. In at least
one specific case, Alaska, Congress has also passed legislation, the Alaska
Native Claims SettlementAct,6 (ANCSA) comprehensively extinguishing all
aboriginal rights, titles and interests in Alaska (including petroleum).

The seventh and final part of the paper offers some brief conclusions.

II. THE NATURE OF PETROLEUM?

I use the term 'petroleum' to include oil, bitumen and natural gas. These
substances are the liquid and gaseous forms of chemically complex
substances called hydrocarbons. Hydrocarbons are found in sedimentary
rocks and are composed of the remains of organic material, marine plants
and animals, transformed by pressure and heat into crude oil and natural gas.
Hydrocarbons occur in the pore spaces between particles in the sedimentary
rocks. Where the pore spaces are interconnected (i.e. the rocks are
permeable), the petroleum and natural gas float upwards (being lighter than
water) until trapped by a layer of impermeable rock. These natural traps
form the basis for a reservoir or a pool. Such a pool may contain oil and
natural gas or natural gas alone. When the pool is tapped by a well, oil and
gas will enter the well bore. If the pressure is high, oil will flow to the

43 USC 1601.
The account in this section is based on large measure on the trial judgment in Anderson v
Amoco Canada Oil and Gas [1999]3 WWR 255, affd [2002] ABCA 162, [2003] 1 WWR
174 (Alta CA). The trial judge in tum acknowledges her debt to John S. Lowe, Oil and
Gas in a Nutshell, 2nd ed (St. Paul: West Publishing 1988).
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surface; iflower, additional pumping may be required. Within the pool, both
liquid and gaseous hydrocarbons have some capacity to move around and
will tend to migrate towards any wells which will constitute lower pressure
spots. In some cases, hydrocarbons have been subjected to such
temperatures and pressures that even under reservoir temperature and
pressure conditions they resemble solids more than liquids or gases. These
are the bituminous sands or tar sands which can only be extracted either by
mining (after having stripped off the overburden) or by introducing heat
(steam) into the reservoir (steam-assisted gravity drainage or SAGD).

Where hydrocarbons are not prevented from migrating by a natural trap they
will eventually leak out onto the surface. In some cases, this will take the
form of natural seeps. Consequently, there are some well-documented
examples of indigenous peoples being aware of these hydrocarbon seeps,
and putting them to use. In some cases these hydrocarbon showings may
have spiritual significance to indigenous peoples.8

Theories ofownership ofoil and natural gas need to recognize the capacity
of hydrocarbons to migrate within the reservoir, but different jurisdictions
have responded to this reality in different ways. Canadian courts subscribe
to a variant of the rule of capture to explain ownership of petroleum and
natural gas. Under this theory, first developed in Borys v Canadian Pacific
Railway,9 it is possible for a person to obtain a certificate of title for a
severed estate in petroleum and natural gas, or in just one of those
substances, yet, at the same time, that owner has no absolute right to have
those substances remain within that title unit. The petroleum title is said to

Seepages seem to have been particularly common in parts ofNew Zealand and Maori use
of petroleum substances is well documented: Waitangi TribunaJ~ The Petroleum Report~

WAI 796, 2003 available <www.waitangi-tribunaJ.govt.nz/reports/generic>. For examples
of seepages in Canada see Northern Oil and Gas Directorate, Petroleum Exploration in
Northern Canada: A Guide to Oil and Gas Exploration and Potential~ t 995, available
<www.ainc-inac.gc.ca/oillbkgd/prospectus> at 3 referring to Indian use of petroleum
seepages along the Mackenzie River at Bosworth Creek, and Alexander Mackenzie in
1789 noting petroleum seepages along the Lower Ramparts of the same river. The record
suggests that it was a Dene, Karkassee, who drew the attention of speculators to further
seepages at Norman Wells which eventually Jed to a major commercial discovery at that
site in 1920. Globally, seepages seem quite common~ whether reflected in the 'bubblin'
crude' of the Beverly Hillbillies (the Ballad of Jed Clampett) or in the post World War I
negotiations that led to the creation of Iraq where, we are told by Margaret MacMillan,
Paris 19J9, Six Months that Changedthe World (New York: Random House~ 2003) at 395
that the British were anxious to establish control of the oil and gas resources that were
evidenced by 'black sludge' seeping out of the ground around Baghdad and 'gas fires
flared off swamps in Mosul ~ .
[1953] AC 217 (PC Cda); Laycraft and Head, 'Theories of Ownership of Oil and Gas'
(t 953) 31 Can Bar Rev 382.
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be subject to defeasance. The implication of this is that neighbour B who
drains C's property (without actually trespassing on C's property) commits
no wrong. While this rule ofcapture is the background property rule, oil and
gas exploration and production is universally subject to regulation based
upon ideas of oil and gas conservation that are designed both to minimize
waste (by conserving reservoir energy), and to provide each owner with the
opportunity to produce its share of production. 10

The position under US law would be similar although there is considerable
diversity ofrules in the individual states. 11 Commentators in Australia, while
aware of the rule of capture, caution that there is no Australian decision
adopting the rule of capture. Furthermore, aware that private rights to
petroleum do not exist because of state and commonwealth vesting laws,
they have suggested that Crown tenure holders are only authorized to
produce the licensed substances under their lands. 12

This brief account of the physical aspects of oil and gas will suffice for
present purposes. Two features deserve emphasis. First, notwithstanding the
fact that substantial accumulations of hydrocarbons are usually found
hundreds or thousands of metres below the surface, and can only be fully
exploited through the application ofmodem technology, there are instances
of aboriginal use of these substances. Consequently, to the extent that a
jurisdiction will only recognize an aboriginal title based upon aboriginal use
of that resource in accordance with customary rules, further inquiries will
need to be made to ascertain whether or not such a claim may be made out.

Second, common law theories of ownership of oil and gas resources have
recognized that it is difficult to conceptualize the ownership of migratory
resources. This is a problem that oil and gas resources share with other
migratory resources, especially water and wildlife. Responses to the
problem include claims to state ownership but also the rule of capture.

10 See, for example, Oil and Gas Conservation Act, RSA 2000, c. 0-5.
11 A standard account is E Kuntz, A Treatise on the Law ofOil and Gas (Cincinnati: W H

Anderson Pub Co, 1962) chap 2.
12 Crommelin, 'The US Rule of Capture: Its Place in Australia' [1986] AMPLA Yb 264.

Daintith, 'A Critical Evaluation of the Petroleum (Submerged Lands) Act as a Regulatory
Regime' [2000] AMPLA Yb 91.
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III. A CONCEPTUAL FRAMEWORK FOR THINKING ABOUT ABORIGINAL

TITLE TO PETROLEUM RESOURCES

Questions about aboriginal title to petroleum are ultimately questions about
the content of aboriginal title. But in order to answer questions about
content we need to reflect upon the nature and source of aboriginal title.

In an influential paper on 'The Meaning of Aboriginal Title'13 prepared
before the Supreme Court's decision in Delgamuukw!4 Professor Kent
McNeil suggested that the Canadian case law vacillates between two
different approaches as to the source ofaboriginal title - the physical fact of
prior aboriginal occupation and aboriginal land laws. The first approach
emphasises the fact ofpossession,15 while the second emphasises occupation
of land in accordance with the land laws and customs of the aboriginal
society concerned. What are the implications of these two approaches? On
the first approach it would seem that aboriginal title takes its content and
force from the common law rather than from the aboriginal customary law:
Le. the common law acknowledges that the aboriginal people concerned
have rights flowing from their occupation of traditional lands. The second
approach grounds title in the practices, customs, laws and traditions of the
aboriginal societies, and the role of the common law is simply to accord
recognition to those laws and practices.

The choice of approach has important implications for the content of
aboriginal title. If we take the physical fact of prior aboriginal possession
approach, we find the content of aboriginal title by looking to the doctrines
ofthe common law, and, in particular, the law ofadverse possession, to find
what legal rights are accorded to persons in possession of land. On this

13 McNeil, Meaning, supra note 2.
14 McNeil's comments on the Supreme Court's judgment (supra note 5) can be found in 'The

Post-Delgamuukw Nature and Content of Aboriginal Title' in K. McNeil (ed) Emerging
Justice: Essays on Indigenous Rights in Canada and Australia (Saskatoon: Native Law
Centre, 2001) (hereafter McNeil, Nature and Content) at 102-135. His comments on the
position ofthe Australian High Court, 'The Relevance ofTraditional Laws and Customs to
the Existence and Content of Native Title at Common Law' are reproduced in the same
volume at 416-463 (hereafter McNeil, Relevance).

IS In support ofthis approach McNeil, Meaning, supra note 2, points to dicta in two Supreme
Court decisions, Guerin and Roberts. In Guerin v The Queen [1984] 2 SCR 335 a case
dealing with the surrender of reserve land rather than a case of aboriginal title, Dickson
CIC explained the Court's earlier decision in Calder vAG BC [1973] SCR 313 by saying
that aboriginal title is 'a legal right derived from the Indian's historic occupation and
possession of their tribal lands.' In Roberts v Canada [1989] 2 CNLR 146, Wilson I,
speaking for the entire Court, suggested that aboriginal title is 'a legal right derived from
the Indians' historic occupation and possession of their tribal lands. '
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approach, possession is the source of title. The nature ofthe possession (i.e.
the uses made of the land) is relevant to the question of whether or not the
possessor can establish title 'but in no way limits the nature of the adverse
possessor's interest' 16 thereby supporting the conclusion that 'Aboriginal
peoples may still be entitled to the complete benefit of [their lands],
including both surface and subsurface rights'" 7 It also follows from this
approach that the content of aboriginal title will be pretty much constant.
Once an aboriginal people establishes exclusive possession of particular
territories, the content of the title will follow as a matter of law and not as a
matter of evidence. While this approach looks to the facts of possession it
does not mean that the content of aboriginal laws is irrelevant. Rather, it
suggests that the content of those laws is important to the internal relations
between members of the aboriginal nation or community. However, the
existence of a system of property laws may also be important in helping to
establish the facts and extent of possession.

What of the second approach? What are the implications of the aboriginal
land laws approach, for the content of title? On this approach 'one would
expect its content to be defined in tenns of those laws and customs, which
would have to be proved.' 18 Professor McNeil devotes less attention to this
approach in his paper, largely because his assessment ofthe case law is that
Canadian courts have generally not required proof of specific aboriginal
laws and customs to establish aboriginal title. However, McNeil does see
some suggestion that at least some members of the British Columbia Court
of Appeal (especially Macfarlane and Wallace JJA) in Delgamuukw19

applied a version of the aboriginal land laws approach to limit and fossilize
the content of aboriginal title in that case. McNeil suggests that they
accomplished this by holding that the scope of aboriginal title is limited to
aboriginal uses ofthe land that were integral to the distinctive cultures ofthe
Aboriginal peoples at the time the Crown asserted sovereignty. This
approach may have important implications for establishing the existence of
an aboriginal title to petroleum since it seems to demand that the aboriginal
people establish the existence ofboth the use ofthe resource in question and
relevant rules pertaining to its exploitation and allocation.

In conclusion, there appear to be two approaches to the source and nature of
aboriginal title. The one approach emphasises exclusive possession while
the other emphasises aboriginal land laws. The choice of approach has

16 McNeil. Meaning. supra note 2, at 143.
17 Ibid.
18 Ibid at 141.
19 The Court of Appeal's decision is reported at [1993] 5 CNLR 1.
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important implications for content. The exclusive possession approach tends
to afford a broad and constant content to aboriginal title without requiring
proofofuse ofparticular resources. The aboriginal land law approach tends
to limit the content of aboriginal title in particular cases to those lands and
resources that were actually put to use at the time ofthe Crown's acquisition
of sovereignty and for which there exists a relevant body of laws whose
content can be proven before the court.20

We are now in a position to consider which approach has been taken in each
ofthe three jurisdictions and to endeavour to show the implications this has
for the content of title and especially the treatment of petroleum.

IV. AUSTRALIA

A. The General Approach to Source and Content

The starting point for any consideration of the source and content of
aboriginal title in Australia is the High Court's decision in Mabo (No. 2)21
but we also need to look at how the Commonwealth legislature responded to
that decision through the Native Title Act as well as at the subsequent efforts
of the Australian courts to apply their new mandate.

In Maho, the plaintiff Meriam people, occupying the Murray Islands in
Torres Strait, claimed the benefit of an existing aboriginal or native title.
The fonnal order of the Court included a declaration to the effect that 'the
Meriam people are entitled as against the whole world to possession,
occupation, use and enjoyment of the lands of the Murray Islands'. The
evidence showed, however, that the Meriam recognized more of an
individual form of property rather than a collective or communal form of
property.

The case did not specifically raise issues of mineral or petroleum title but
the various judgments did indicate how questions of source and content
should be approached. The leading judgment is that ofBrennan J although
Mason CJ and McHugh J offered a summary of the effect of the collective

20 McNeil's own view supports the fact of prior possession approach. In concluding
Meaning, supra note 2 at 153, he suggests that Canadian courts, by favouring occupation
as the source of aboriginal title,

... are on the right track. Aboriginal land law would have been developed to
govern internal landholding within the nations themselves.... It would not have
served to determine the land rights of those nations vis-A-vis other nations ...

21 Mabo No.2, supra note 4; all paragraph references are to the RCA on-line version of the
report.
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judgments with which summary all of the members ofthe Court agreed. It is
useful therefore to start with that summary before looking to Brennan's
judgment.

The Mason / McHugh summary indicated that six members of the Court
(Dawson J dissenting):

were in agreement that the common law ofthis country recognizes a fonn of
native title which, in the cases where it has not been extinguished, reflects
the entitlement a/the indigenous inhabitants, in accordance with their laws
or customs, to their traditional lands and that, subject to the effect of some
particular Crown leases, the land entitlement of the Murray Islanders in
accordance with their laws or customs is preserved, as native title, under the
law of Queensland. [Emphasis added.f2

There are several passages in Brennan J's judgment that suggest, on the face
of it, that he was committing himself to the aboriginal land laws approach to
the source and content of aboriginal title.

Native title has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the indigenous
inhabitants of a territory. The nature and incidents of native title must be
ascertained as a matter of fact by reference to those laws and customs.23

... once it is acknowledged that an inhabited territory which became a settled
colony was no more a legal desert than it was 'desertuninhabited' in fact, it
is necessary to ascertain by evidence the nature and incidents ofnative title.
Though these are matters offact, some general propositions about native title
can be stated without reference to evidence.24

Native title, though recognized by the common law, is not an institution of
the common law ...2S

Australian law can protect the interests of members of an indigenous clan or
group, whether communally or individually, only in conformity with the
traditional laws and customs of the people to whom the clan or group
belongs and only where members of the clan or group acknowledge those
laws and observe those customs (so far as it is practicable to do so). Once
traditional native title expires, the Crown's radical title expands to a full
beneficial title, for then there is no other proprietor than the Crown.26

22 Ibid at para 2.
23 Ibid at para 64.
24 Ibid.
25 Ibid at para 65.
26 Ibid at para 66.
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Native title to particular land (whether classified by the common law as
proprietary, usufructuary or otherwise), its incidents and the persons entitled
thereto are ascertained according to the laws and customs of the indigenous
people who, by those laws and customs, have a connection with the land. It is
immaterial that the laws and customs have undergone some change since the
Crown acquired sovereignty provided the general nature of the connection
between the indigenous people and the land remains. 27

But there are other passages that suggest that Brennan J was equally
cognizant of, and reliant upon, the exclusive possession approach. Key
amongst these passages are the formal declaration ofa title, good against the
entire world, as well as additional passages in which Brennan J deals with
the common law protection available to an aboriginal title:

Ifit be necessary to categorize an interest in land as proprietary in order that
it survive a change in sovereignty, the interest possessed by a community
that is in exclusive possession ofland falls into that category. Whether or not
land is owned by individual members ofa community, a community which
asserts and asserts effectively that none but its members has any right to
occupy or use the land has an interest in the land that must be proprietary in
nature: there is no other proprietor. ... The ownership of land within a
territory in the exclusive occupation of a people must be vested in that
people: land is susceptible of ownership, and there are no other owners.28

... native title, being recognized by the common law (though not as a
common law tenure), may be protected by such legal or equitable remedies
as are appropriate to the particular rights and interests established by the
evidence, whether proprietary or personal and usufructuary in nature and
whether possessed by a community, a group or an individual. 29

In an early comment on the decision, a comment that preceded the NTA and
subsequent efforts of the High Court to interpret that Act, Kent McNeil
endeavoured to explain the apparent conflict between these two groups of
passages by suggesting that it is the exclusive nature of the possessory
entitlement that gives rise to rights enforceable against the whole world (i.e.
that deals with external relationships) while it is the aboriginal laws
themselves that govern relationships inter se.30 While a neat way of
resolving the apparent conflict in a manner that precluded the content of
aboriginal laws being used to limit or freeze the content of an aboriginal

27 Ibid at para 83, # 6.
28 Ibid at para 53.
29 Ibid at para 68.
30 Relevance, supra note 14 at 420-421.
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title, subsequent events have not confirmed this optimistic opinion. Instead,
the post-Maho decisions of the High Court have confirmed that it is the
traditional laws and customs of the aboriginal people themselves that
represents the starting point for claims of aboriginal or native title in
Australia.

The Court put it this way in a significant joint judgment in Fejo v Northern
Territory:

Native title has its origin in the traditional laws acknowledged and the
customs observed by the indigenous people who possess the native title.
Native title is neither an institution of the common law nor a fonn of
common law tenure but it is recognised by the common law. There is,
therefore, an intersection of traditional laws and customs with the common
law. The underlying existence of the traditional laws and customs is a
necessary pre-requisite for native title but their existence is not a sufficient
basis for recognising native title.31

This passage was also cited with approval in a subsequent joint judgment in
Commonwealth v Yarmir?2 but one of the clearest statements of the
Australian aboriginal land laws approach is found in Gummow 1's separate
opinion in Yanner v Eaton.33 Yanner involved an aboriginal right to take
crocodiles. The majority judgment is principally concerned ·with the
question of extinguishment (and we deal with that portion of the decision
below) but Gummow offered extensive comments on the nature of a native
title:

72. In Mabo v Queensland [No 2], Brennan J stated the essential
characteristics of native title:

Native title has its origin in and is given its content by the traditional
laws acknowledged by and the traditional customs observed by the
indigenous inhabitants of a territory. The nature and incidents ofnative

JI (1998) 72 ALJR 1442, at para 46 per Gleeson CJ and Gaudron, McHugh, Gummow,
Hayne and Callinan JJ; Kirby J's separate concurring judgment is in substantial agreement.
The substantive issue in Fejo was the effect ofa grant in fee simple on an aboriginal title.
The Court unanimously held that such a grant would extinguish an aboriginal title because
an unconditional fee simple grant was of such broad scope and import that it was
inconsistent with the continued existence ofnative title. The Court also held that the native
title would not be revived even if the land became re-vested in the Crown. For further
discussion ofthis and the subsequent cases see Bradley Selway, 'Mabo: Where Have We
Been and Where Have We Yet to Travel?' [2002] AMPLA Vb. 95-130.

32 (2001) 75 ALJR 1582 at para 9 per Gleeson CJ, Gaudron, Gummow and Hayne J1.
Yarmirr, also known as the Cape Croker case, is discussed further infra text to notes 47 et
seq.

J3 [1999] HCA 53.
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title must be ascertained as a matter offact by reference to those laws and
customs.

Native title is not treated by the common law as a unitary concept. The
heterogeneous laws and customs of Australia's indigenous peoples, the
Aboriginals and Torres Strait Islanders, provide its content. It is the
relationship between a community of indigenous people and the land,
defined by reference to that community's traditional laws and customs,
which is the bridgehead to the common law. As a corollary, native title does
not exhibit the uniformity of rights and interests of an estate in land at
common law and 'ingrained habits of thought and understanding' must be
adjusted to reflect the diverse rights and interests which arise under the
rubric of 'native title'. To repeat what was said in Wik Peoples v
Queensland:

The content of native title, its nature and incidents, will vary from one
case to another. It may comprise what are classified as personal or
communal usufructuary rights involving access to the area of land in
question to hunt for or gather food, or to perform traditional ceremonies.
This may leave room for others to use the land either concurrently or
from time to time. At the opposite extreme, the degree of attachment to
the land may be such as to approximate that which would flow from a
legal or equitable estate therein. In all these instances, a conclusion as to
the content ofnative title is to be reached by determination ofmatters of
fact, ascertained by evidence.

73. The term 'native title' conveniently describes 'the interests and rights of
indigenous inhabitants in land, whether communal, group or individual,
possessed under the traditional laws acknowledged by and the traditional
customs observed by the indigenous inhabitants'. The native title of a
community of indigenous Australians is comprised of the collective rights,
powers and other interests of that community, which may be exercised by
particular sub-groups or individuals in accordance with that community's
traditional laws and customs. Each collective right, power or other interest is
an 'incident' of that indigenous community's native title.34

On this approach it is clear that the content of a native title will vary
depending upon the facts and circumstances of the particular plaintiffs.

The majority judgment in Yanner emphasised that the Court was principally
concerned with construing the terms of the NTA and the Court returned to
this theme in its majority judgment in Western Australia v Ward. 35 There,
the Court emphasised that the questions at issue involved first and foremost

34 Ibid at paras 72-73 (references omitted).
35 [2002] HCA 28. See also Members a/the YortQ Yorta Aboriginal Community v Victoria

[2002] HCA 58 at paras 32 and 75.



124 Yearbook o/New Zealand Jurisprudence Vol?

questions ofstatutory interpretation and in that context drew attention to the
definitions of 'native title' and 'native title rights and interests':

223 (1) The expression "native title" or "native title rights and interests"
means the communal, group or individual rights and interests ofAboriginal
peoples or Torres Strait Islanders in relation to land or waters, where:

(a) the rights and interests are possessed under the traditional laws
acknowledged, and the traditional customs observed, by the Aboriginal
peoples or Torres Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and
customs, have a connection with the land or waters; and
(c) the rights and interests are recognised by the common law of
Australia.

(2) Without limiting subsection (l), "rights and interests" in that subsection
includes hunting, gathering, or fishing, rights and interests.

The Court then commented as follows:

Paragraphs (a) and (b) ofs 223(1) indicate that it is from the traditional laws
and customs that native title rights and interests derive, not the common law.'
The common law is not the source of the relevant rights and interests; the
role accorded to the common law by the statutory definition is that stated in
par (c) of s 223(1). This is the 'recognition' of rights and interests. To date,
the case law does not purport to provide a comprehensive understanding of
what is involved in the notion of 'recognition' .36

In conclusion, the High Court has pursued an aboriginal land laws approach
to questions of the nature and content of aboriginal title. In large part, the
later developments in the High Court's approach have been strongly
influenced by the text of the Native Title Act which compels the COlirt to
rely upon aboriginal laws and customs to both identify content and establish
connection with particular lands.37

36 Ibid at para 20.
37 John Basten, 'The Content ofNative Title' (2002) 21 AMPLJ 225 at 225: 'Identifying the

content of native title involves no more, and no less, than an analysis of the relationship
between particular indigenous peoples or indigenous communities and identifiable areas of
land.' Richard Bartlett, 'The Denial of Native Title to the Resource Provinces of the
Burrup Peninsula and the Pilbara: Daniel v State {oj] Western Australia' (2003) 22
ARELJ 467 at 457: 'The High Court in Ward insisted on the particularisation of each
element of traditional law and custom, and right and interest, inevitably stifling any larger
claim to a more global or comprehensive right.'
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B. Implications of/he General Approachfor the Treatment ofPetroleum as
a Component ofAboriginal Title

Australian courts have considered the question ofaboriginal title to petrol
eum on at least three occasions: in Wik (at trial),38 in Yarmirr (principally at
trial),39 and in Ward (in all three levels ofCOurt).40 While these cases contain
some observations on petroleum as a component of aboriginal title, in
reality, and especially in the appellate courts, much of the discussion has
focussed on questions of extinguishment.

1. The Wik Decision

The Wik Peoples brought an action seeking a declaration that they had
certain native title rights over a large area of land in North Queensland.
Pursuant to the rules of the Federal Court certain questions were put to the
Court separately from the other issues in the litigation. One ofthe questions
was the following:

Question 3
Ifany Aboriginal title or possessory title of the Wik Peoples included rights
of ownership, possession or control of minerals or petroleum (other than
minerals or petroleum on land below the low water mark), were those rights
extinguished by: as to minerals: Mining on Private Land Act 1909 (or any
amendment thereof) Mining Act 1968 (or any amendment thereof) as to
petroleum: Petroleum Act 1915 (or any amendment thereof) Petroleum Act
1923 (or any amendment thereof)?41

As with the question on pastoral leases (the main issue in Wik in the High
Court), this question was framed in a conditional and abstract way with the
result that the Court was not being invited to make findings as to whether an
aboriginal title to minerals and petroleum actually existed - it merely had to
address the question of extinguishment, iftitle could be established. Justice
Drummond approached the question by focussing first on the evolution of

38 Wik Peoples v State ofQueensland (1996) 63 FCR 450. The issue was not dealt with on
appeal to the High Court (1996) 187 CLR 1. Note that in discussing questions of
extinguishment I focus on the extinguishment of an aboriginal title to petroleum. I put to
one side the far more complex question of the extent to which state grants of petroleum
interests might have extinguished an aboriginal surface interest. Bartlett, ibid., discusses
this point at 459 et seq.

39 (1998) 82 FCR533.
40 [1998] FCA 1478 (trial), [2000] FCA 191 (Full Court)t [2002] HCA 28. See also Dan;el v

State ofWestern Australia [2003] FCA 666 and for commentary see Bartlett, supra note
37.

41 Wik, supra note 38, at paras 114 et seq.
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the relevant Queensland minerals legislation before offering the following
general conclusions:

135. In broad outline, the policy adopted by successive Queensland
governments since 1909 has been to extend Crown ownership to all minerals
in all lands in Queensland, whether or not those lands have been alienated in
fee simple, and to vest in the Crown the sole right to grant authority to mine
any minerals in Queensland, including the very limited range of minerals
which remain in private ownership [mainly coal] ... 42

Drummond J then went on to anticipate possible objections to this
conclusion. The first objection taken was the argument that by recognizing
that title to minerals had become vested in the Crown, the Court was doing
little more than affirming the now (post-Mabo) discredited view that the
Crown acquired absolute ownership upon the acquisition of sovereignty.
Drummond J rejected that objection noting that the intent ofthe legislation
was to vest the full beneficial interest in the Crown and even to expropriate
that interest where it had been included in a prior grant.43 He went on to
emphasise that such takings extinguished 'all rights to minerals possessed
by anyone' in Queensland (with some very limited exceptions).

The second argument was to the effect 'that because the Crown owed
fiduciary duties to native title holders, it should be inferred that these
general declarations of Crown ownership of minerals were not intended to
apply to any minerals that might be the subject of native title. ,44 The Court
rejected this argument somewhat summarily holding that even if one
assumed that the Crown had such a fiduciary duty 'there is no basis for
drawing the inference as to the legislative intention suggested'.45

42 Ibid at para 135.
43 Ibid at para 140:

... the Queensland Legislature, in my opinion, exercised its power to appropriate
to itself full beneficial ownership ofall minerals in Crown land then unalienated,
as well as ownership ofa range ofminerals that may previously have passed into
private ownership. The declaration of Crown ownership of minerals in
unalienated Crown lands made in 1909 and the assertion by the Crown in the Act
of 1909 ofthe exclusive right to grant authorisations to both the owner ofprivate
land and third parties to mine private lands, coupled with the assertion by the
Crown in the Mining Act 1898 of the right to grant authorisations to mine for
minerals in Crown lands, demonstrates this intention on the part ofthe Parliament
to claim on behalfofthe Crown full beneficial ownership ofthe minerals in lands
of the kind that are the subject of the applicants' claims.

44 Ibid at para 144.
45 Ibid.
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Having answered the question in relation to minerals generally, Drummond
J then turned his mind to the more specific issue of petroleum. Here the
position was clearer because there was a single piece oflegislation involved,
section 4 of the Queensland Petroleum Act, 1915, which provided:

Notwithstanding anything to the contrary contained in any Act or in any
grant, instrument of title, or other document, it is hereby declared that
petrolewn 00 or below the surface of all land in Queensland, whether
alienated in fee-simple or not so alienated from the Crown, and if so
alienated whensoever alienated, is and always has been the property of the
Crown.

Following his earlier analysis of mineral statutes, Drummond J was able to
conclude that 'any native title rights the applicants might once have had in
relation to petroleum in any of the subject lands were extinguished by the
Petroleum Act 1915, just as were any rights that any grantees of land from
the Crown in fee may have had, prior to the enactment ofthat legislation, in
petroleum in their land. ,46

In sum, even if the plaintiffs could establish an aboriginal title to petroleum,
which issue was not before the Court, that title had been extinguished.

2. The Yarmirr Decision

The broad issue before the Court in Yarmirr47 was the question ofwhether it
was possible for an aboriginal group to maintain a native title claim to
marine areas, areas within the intertidal zone, internal waters and territorial
sea. Mary Yarmirr had applied under the Native Title Act, 1993 for a
detennination of native title to marine areas in the Croker Island Region of
the Northern Territory. The application was heard by Justice Olney of the
Federal Court who dealt with both the existence and nature ofa title claim to
petroleum and the question of extinguishment.

On the question of title, Justice Olney was clearly of the view that the
application must fail precisely because there was an absence ofevidence on
customs and laws in relation to the use of seabed minerals.

The applicants' proposed detennioation ... seeks recognition of the right of
ownership ofthe waters and land ofthe claimed area and rights to use and to
control the use by others of ... all resources existing within the seabed and
subsoil including minerals located on or below the seabed. However, as there

46 Ibid at para 150.
47 Supra note 39.
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is no evidence to suggest that any traditional law or traditional custom ofthe
Croker Island community relates to the acquisition or use of, or to trading in,
any minerals that may exist or be found on or in the seabed or subsoil of the
waters of the claimed area there can be no basis for a determination that
would recognise native title in such minerals. [Emphasis supplied.t 8

However, Olney J went on to deal with the extinguishment issue in equally
conclusive terms:

... the Commonwealth [argues] ... that title to minerals in the seabed and
subsoil within the limits of the Northern Territory and beneath the coastal
waters of the Northern Territory has been vested in the Crown either in the
right of the Commonwealth or in the right of the Northern Territory. This
result is said to be achieved by the combined effect of the Atomic Energy
(Control of Materials) Act 1946 (Cth), the Atomic Energy Act 1953 (Cth),
the Minerals (Acquisition) Ordinance 1953, the Petroleum (Prospecting and
Mining) Ordinance 1954, the Northern Territory (Self Governme"nt) Act
1978 (Cth) and the Coastal Waters (Northern Territory Title) Act 1980 (Cth).
... [M]y own consideration of the rather complex legislative history referred
to leads to the conclusion that the Crown has by the exercise ofits undoubted
legislative powers appropriated to itself an interest in the minerals in
question which amounts to the full beneficial ownership thereof. It
necessarily follows that no native title rights in the minerals could have
survived the acquisition. This conclusion is entirely consistent with the
reasons ofBrennan J in Mabo No 2 (at p. 68) and ofthe Queensland Court of
Appeal in Eaton v Yanner; ex parte Eaton where similar conclusions have
been expressed in circumstances where there has been a legislative vesting of
property in the Crown.49

On appeal to the Full Court, the majority simply stated that it agreed with
the trial judge that there was'no evidence to support any traditional claim to
their use and control' with respect to the resources of the subsoil. 50

By the time that Yarmirr reached the High Court, the majority found it
unnecessary to consider the specific question of petroleum. The majority
was content to decide the case on the basis that the trial judge had been
correct to find that the evidence did not establish a right ofexclusive use of
the sea resources generally, but, even had they been prepared to interfere
with the findings of fact ofthe primary judge, they would have held that the
maintenance ofan exclusive right was fundamentally inconsistent with the

48 Ibid at para 158.
49 Ibid.
so [1999] FCA 1668 at para 245.
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common law public rights of navigation and fishing as well as the right of
innocent passage.51

Justice Kirby, in dissent, took a somewhat different view. He pointed out
that the applicants had modified their claim ofexclusive rights to admit that
it was subject to the public right of navigation and subject to commercial
fishing licences. However, they continued to maintain that their title took
precedence over the public right of fishing and claimed the right to exclude
others from using the area for other resource purposes. Kirby thought this
claim plausible and preferred it to what he characterized as the all or nothing
approach of the majority. He also thought that it was supported by the
evidence. He noted that the evidence showed that the applicants claimed the
rights to negotiate with petroleum companies as to the location ofdrill sites
and showed that, in some cases, the applicants had been successful in
persuading those companies to relocate their activities away from sacred
sites.52 He concluded as follows:

In the remote and sparsely inhabited north of Australia is a group of
Aboriginal Australians living according to their own traditions. Within that
group, as the primary judge accepted, they observe their traditional laws and
customs as their forebears have done for untold centuries before Australia's
modern legal system arrived. They have a 'sea country' and claim to possess
it exclusively for the group. They rely on, and extract, resources from the sea
and accord particular areas spiritual respect. The sea is essential to their
survival as a group. In earlier times, they could not fight offthe 'white man'
with his superior arms; but now the 'white man's' laws have changed to give
them, under certain conditions, the superior arms of legal protection. They
yield their rights in their 'sea country' to rights to navigation, in and through
the area, allowed under international and Australian law, and to licensed
fishing, allowed under statute. But, otherwise. they assert a present right
under their own laws and customs, now protected by the 'white man 's ' law,
to insist on effective consultation and a power of veto over other fishing,
tourism, resource exploration and like activities within their sea country
because it is theirs and is now protected by Australian law. If that right is
upheld, it will have obvious economic consequences for them to determine 
just as the rights of other Australians, in their title holdings, afford them
entitlements that they may exercise and exploit or withhold as they decide.
The situation ofthis group of indigenous Australians appears to be precisely

51 (2001) 75 AJLR 1582 at para 98. McHugh J took the view that no aboriginal group could
maintain a claim to marine areas since the common law had never applied to marine areas.
Callinan J held (at para 364) to the same effect.

52 Ibid at para 310.
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that for which Maho [No 2] was decided and the Act enacted. The opinion to
the contrary is unduly narrow. It should be reversed. [Emphasis supplied.]53

3. Ward

The applicants in Ward sought a detennination of native title under the
Native Title Act in the East Kimberly areas ofthe State ofWestem Australia
and the Northern Territory. At trial, Justice Lee had concluded that within
the'detennination area' the native title holders could claim abroad range of
rights and entitlements to use resources. His formal determination stated as
follows:

2. Native title in the 'detennination area' is held by the Miriuwung and
Gajerrong people, and in respect of ... Boorroonoong (Lacrosse Island),
native title is also held by the Balangarra Peoples ...
3. Subject to par 5 hereof, the nature and extent ofthe 'native title rights and
interests' in relation to the'detennination area' are the rights and interests of
the common law holders of native title derived from and exercisable by
reason of the existence of native title, in particular: a) a right to possess,
occupy, use and enjoy ... ; b) a right to make decisions about the use and
enjoyment. .. ; c) a right ofaccess ... ; d) a right to control the access ofothers
'" ; e) a right to use and enjoy resources .... ;f) a right to control the use and
enjoyment ofothers ... ;g) a right to trade in resources,. h) a right to receive a
portion ofany resources taken by others; i) a right to maintain and protect
places of importance under traditional laws, customs and practices; and j) a
right to maintain, protect and prevent the misuse ofcultural knowledge ofthe
common law holders.... [emphasis supplied).54

The detennination did not define the term 'resources'. Faced with this, the
majority ofthe Full Court noted on appeal that in the pre-trial particulars of
their claim the applicants had indicated that: (1) that they' dug for and used
stones, ochres and minerals on and from the land'; and (2) that they 'shared,
exchanged and/or traded resources derived on and from the land'. There was
evidence led at the trial that the applicants dug for ochre at several special

53 At para 320. In reaching this conclusion Kirby J shows himself very much aware of the
risk that the aboriginal land laws approach might freeze entitlements contrary to
international norms of non-discrimination which demanded (ibid., at paras 295-296) the
'recognition that the culture and laws ofindigenolls peoples adapt to modem ways ofHfe
an evolve in the manner that the cultures and laws of all societies do ... lest, by being
frozen and completely unchangeable, they are rendered irrelevant and consequently
atrophy and disappear ... it would be discriminatory against them to deny recognition of
exactly the same entitlements in respect of their rights and interests in land or waters as
other Australians would enjoy in respect of their rights and interests.'

54 Supra note 40.
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sites within the claim area and used the ochre recovered for ceremonial
purposes.55 The majority went on to say that: 56

.... in describing aspects of the claimants' connection with the area, the trial
judge had said (at ALR 538):

There was evidence of the contempora:ry use of natural resources found
in and around the claim area for ceremonies and tool-making, in
particular, ochre for the former. Consistent with the 'primary' evidence,
the archaeological evidence suggested that sources of ochre within
Miriuwung and Gajerrong count:ty were limited and that all locations of
ochre were associated with sacred sites ...

534 This is a specific indication that the reference in the determination to
'resources' was intended to pick up ochre. We agree with his Honour's
conclusion that this aspect of the applicants' traditional connection with the
area claimed was established on the evidence. In our view it should be
regarded as one of the applicants' native title rights ...51

The inference is clear: while the evidence supported a conclusion that the
claimants had established title in relation to ochre, the evidence did not
support a similar claim in relation to petroleum.

But the majority ofthe Full Court also considered extinguishment arguments
in light of the statutory vesting legislation of both the State of Western
Australia and the relevant commonwealth legislation for the Northern
Territory. For the state, the following provisions were key:

Western Australia Constitution Act 1890 (Imp), s. 3:
The entire management and control of the waste lands of the Crown in the
colony of Western Australia, and of the proceeds of the sale, letting, and
disposal thereof, including all royalties, mines, and minerals, shall be vested
in the legislature of that colony.

Mining Act 1904 (WA), s. 117:
SUBJECT to the provisions of this Act and the regulations -

(1.) Gold, silver and other precious metals on or below the surface of all
land in Western Australia, whether alienated from the Crown~ and if
alienated, whensoever alienated, are the property of the Crown.

(2.) All other minerals on or below the surface of any land in Western
Australia which was not alienated in fee simple from the Crown before the

55 Full Court decision, supra note 40, at paras 514-515.
56 Ibid. at paras 533-534.
57 There was a caveat to this proposition to the effect that the tenn 'minerals; as used in the

statutory vesting legislation did not include ochre. See also Daniel, supra note 40 at paras
730 and 732.
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first day of January, One thousand eight hundred and ninety-nine, are the
property of the Crown.

Petroleum Act 1936 (WA), s. 9:
Notwithstanding anything to the contrary contained in any Act, or in any
grant, lease or other instrument of title, whether made or issued before or
after the commencement ofthis Act, all petroleum on or below the surface of
all land within this State, whether alienated in fee simple or not so alienated
from the Crown is and shall be deemed always to have been the property of
the Crown.

These provisions led the Full Court to conclude that even had the applicants
succeeded in establishing a title then:

any native title rights to the minerals there specified within the State were
wholly extinguished. In our opinion, those provisions were intended to
reserve to the legislature and the Crown the full beneficial ownership of all
the minerals specified. Similarly, we consider that ifany native title right or
interest existed in relation to petroleum within the State in the determination
area that right or interest was wholly extinguished by virtue of s 3 of the
Western Australia Constitution Act and s 9 of the Petroleum Act 1936.
However, in this case there is no evidence ofany traditional Aboriginal law,
custom or use relating to petroleum either in the State or in the Territory and
as a matter of fact any claim in relation to the possession, use or enjoyment
of petroleum (if there is any in the detennination area) is not established.58

In reaching this conclusion the majority indicated that it was following the
trial level decisions, those in Wik and Yarmirr, and distinguishing the High
Court's decision in fanner v Eaton.59

In the High Court, the majority opinion largely followed the opinion of the
majority of the Full Court.60 Specifically, the majority found that the
applicants had failed to establish the existence of an aboriginal title to
minerals other than ochre,61 and, even if they had, such a title had been

S8 Ibid., at para 541.
59 [1999] HCA 53.
60 [2002] RCA 28.
61 Ibid at para 382: 'questions ofextinguishment first require identification and consideration

of the native title right or interest that is in issue ... [Here] there was no evidence of any
traditional Aboriginal law, custom or use relating to petroleum either in the State or in the
Territory. Nor, assuming ochre is not a mineral, was there any evidence ofany traditional
Aboriginal law, custom or use relating to any of the substances dealt with in either the
Mining Act 1904 or the WA Mining Act. (No party contended that ochre fell within the
relevant definitions.) In these circumstances, no question of extinguishment arises. No
relevant native title right or interest was established.'
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extinguished by the relevant legislation. Like the Full Court, the majority
opinion found it easy to distinguish Yanner:

All minerals and petroleum, on or under Crown lands, were thus subject [by
s 3 of the Western Australia Constitution Act] to legislative disposition.
Reserving them to the Crown and vesting 'property' in them in the Crown
had several consequences. First, it was no longer necessary (if it ever had
been necessary) to consider questions of prerogative rights to some but not
all minerals. Thenceforth, upon the subsequent alienation of land by the
Crown, all minerals on or under the land would remain vested in the Crown.
Secondly, the Crown could, and did, deal with minerals separately from the
land and could thereafter, and did, grant separate rights to search for and
recover them:But unlike the fauna legislation considered in fanner v Eaton,
the vesting of property in minerals was no mere fiction expressing the
importance of the power to preserve and exploit these resources. Vesting of
property and minerals was the conversion of the radical title to land which
was taken at sovereignty to full dominion over the substances in question no
matter whether the substances were on or under alienated or unalienated
land.62

The references to Yanner v Eaton63 require some explanation and take us
back to the introductory section ofthis paper which discussed the migratory
nature ofpetroleum resources. In Yanner, the question before the Court was
whether the appellant's native right, title or interest to hunt crocodiles in
Queensland had been extinguished by virtue of section 7(1) of the
Queensland Fauna Act which provided that:

All fauna, save fauna taken or kept otherwise than in contravention of this
Act during an open season with respect to that fauna, is the property of the
Crown and under the control of the Fauna Authority.

The majority judgment ofthe Court64 began by analysing the term 'property'
leading to the conclusion that 'There are several reasons to conclude that the
"property" conferred on the Crown is not accurately described as "full
beneficial, or absolute, ownership"', and, therefore, that the vesting clause
in this case did not extinguish aboriginal rights.65 The Court offered four
reasons for that conclusion: (I) it was not clear what fauna might be owned
by the Crown given the migratory nature of fauna and the fact that it might

62 Ibid at para 384.
63 Supra note 59.
64 Ibid Gleeson CJ, Gaudron, Kirby and Hayne J1. McHugh and Callinan JJ dissented on the

basis that legislature meant what it said and that the term property should be given its
ordinary meaning.

65 Ibid at para 22.
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cross state boundaries; (2) it was not clear what might be meant by full
beneficial ownership ofa wild bird or animal given that the Act did not seem
to aim at according the Crown broad powers of use and disposal but rather,
with few exceptions, contemplated that wildlife would remain outside the
possession of and beyond disposition by humans; (3) it was hard to equate
Crown ownership ofwild animals with ownership ofordinary objects given
that the Crown's title would not apply to fauna taken in accordance with the
Act and given that the Crown had no corresponding responsibility to
complement its ownership interest; and (4) the vesting seems to have been
motivated by a desire to institute a scheme for levying a royalty on skins or
animals taken in the state. Collectively, these reasons led the majority to
conclude that: 'the statutory vesting of "property" in the Crown by the
successive Queensland Fauna Acts can be seen to be nothing more than "a
fiction expressive in legal shorthand of the importance to its people that a
State have power to preserve and regulate the exploitation of an important
resource". ,66 Mere regulation could not extinguish aboriginal rights and
therefore the majority was content to conclude that the statutory vesting had
not had the effect of extinguishing the accused's right to take juvenile
crocodiles.

Was this reasoning applicable to other migratory resources like petroleum?
Was the state vesting legislation simply a technique for acquiring the
capacity to regulate the resource? While the majority of the Court in
Yanner67 did not address the issue at all, the Court's answer was, as we have
just seen, clear by the time it decided Ward.

While the above clearly represents the dominant view within the High
Court, Justice Kirby has been at some pains to articulate an alternative

66 Ibid at para 28. The quotation is a reference to a decision of the US Supreme Court.
67 The only member of the Court to advert to this issue was Callinan 1 (in dissent) ibid.:

144. The second argument of the appellant is that the text of the Act as a whole
requires 'property' in s 7 to be read as meaning no more than an extensive power
to regulate the protection and some limited exploitation of fauna ...
147. In support of his second argument the appellant referred to the difficulty in
reducing wild animals to possession and ofpreventing them from migrating out of
the State as a reason for the reading down of the word 'property' in the Act. In
this connexion an analogy may be drawn with the way in which, in the United
States, natural gas and oil, which are fugitive minerals, are treated. There, these
are regarded as having some features in common with wild animals. In that
country ownership of the land generally carries with it ownership of minerals
beneath it. The fact that natural gas or oil may migrate from under one property to
another, does not mean that a property owner does not own absolutely and may
not exploit fully these minerals whilst they are underneath his or her land.
[Emphasis supplied.]
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approach. We have already seen some evidence of this in Yarmirr68 and he
developed these views further in Ward. There, while agreeing with the
majority 'as to the extinguishing effect of the Mining Act (WA) and the
Petroleum Act 1936 (WA)'69 Kirby J went on to comment at length as to the
proofof the content ofan aboriginal title. On that point, and as the following
extract shows, Kirby J was attracted to the physical fact ofprior possession
approach:

573. There were differing views in the Full Federal Court. North J, in
dissent, concluded that the determination of native title to 'resources' was
broad enough to include minerals and petroleum, where these exist. In
contrast, the majority ofthe Full Court held that Lee J's determination should
be restricted to the use ofochre, excluding petroleum or other minerals. This
seems to have been based, in part, upon the argument that 'minerals that are
mined by modem methods' ,·cannot form part of native title rights and, in
part, upon a view of the evidence that the only rights to resources that had
been proved were the use of ochre.

574. In relation to the capacity of the common law to recognise change
and development in traditional laws and customs, I prefer North J's
approach. It supports the recognition of historical uses of resources, such as
ochre. It also includes other minerals. It envisages the extension of such
recognition to modem conditions, developed over time, so as to incorporate
the use of other minerals and resources of modem relevance. Such an
approach is generally consistent with the authority of this Court and
decisions in Canada. When evaluating 'native title rights and interests, a court
should start by accepting the pressures that existed in relation to Aboriginal
laws and customs to adjust and change after British sovereignty was asserted
over Australia. In my opinion, it would be a mistake to ignore the possibility
of new aspects of traditional rights and interests developing as part of
Aboriginal customs not envisaged, or even imagined, in the times preceding
settlement.

575. The second issue is one of evidence. I acknowledge the need in a
native title claim for the claimants to prove how their traditional laws and
customs in relation to the land and waters claimed have given rise to the
propounded rights and interests in resources in the claim area. Evidence ofa
traditional use ofochre has been noted. Nonetheless, because ofthe principle
ofequality ofthe rights ofall Australians before the law, where a native title
claim is otherwise established as conferringpossession, occupation, use and
enjoyment ofthe land and waters to the exclusion ofothers, there is, in my
view, a presumption that such right carries with it the use and enjoyment of
the minerals and like resources ofthe land and waters. In a case where such
extensive native title rights are found, there would be no need to conduct a
separate inquiry regarding the identity ofthose resources. It is unnecessary in

68 See supra text to notes 52 & 53.
69 Ward, supra note 60 at para 572.
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this case to make a specific finding in relation to the existence of a native
title right to minerals or petroleum because of the conclusion I favour
regarding the extinguishing effect ofthe relevant legislation. But in another
case, where the legislation was different, it could be vital. [References
omitted; emphasis supplied.]70

But, to' this point, Kirby J's approach has been very much a minority
opinion.

C. Conclusions

In sum, this trio of decisions of Wik, Yarmirr, and Ward collectively
establish that native title claimants in Australia are unlikely ever to be able
to establish a native title to petroleum for two principal reasons. First, the
provisions of the NTA require that the applicants establish the existence of
traditional laws and customs relating to the use ofpetroleum. In the absence
ofsurface seeps ofpetroleum it seems unlikely that any aboriginal clan will
be able to muster evidence of the required specificity. Second, even if a
claimant group were able to adduce this evidence it would still face the
further, and to this point insurmountable, obstacle that any private title to
petroleum, including an aboriginal title, has been extinguished by state and
commonwealth vesting legislation.71

V.CANADA

A. An Introduction to Delgamuukw

The leading Canadian judgment on aboriginal title is that of Chief Justice
Lamer in the Supreme Court ofCanada's decision in Delgamuukw v British
Columbia.72 As it happens, in the course ofits discussion as to the content of

70 Ibid at paras 573-575.
71 All Australian jurisdictions have some fonn ofCrown vesting legislation; see J R S Forbes

and A G Lang, Australian Mining and Petroleum Laws, 2nd ed (Sydney: Butterworths,
1987) at para 220 and Doug Young, 'Native Title after Mabo: A General Overview ofthe
Implications for the Mining and Petroleum Industries' (2002) 21 AMPLJ 207 especially at
215-217.

72 Supra note 5. Another earlier and contrary authority is AG Ontario v Bear Island (1985)
49 OR (2d) 353 especially at 392 Steele J held that the content of an aboriginal title was
limited by traditional uses and did not extend to mining or lumbering, aff'd but without
considering this matter 58 DLR (4th) 117, and affd [1991] 2 SCR 570, holding that
whatever aboriginal title the Temagami people might have had it had subsequently been
extinguished by treaty. Although Delgamuukw was decided in late 1997 we are still
awaiting clarification of important aspects ofthe decision. One significant decision is R v
Bernard [2003] NBCA 55. In that case Bernard was charged with unlawful possession of
timber taken from Crown land. He defended on the basis ofan aboriginal title and a treaty
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aboriginal title, the Court explicitly addressed the issue ofoil and gas rights.
Before discussing the substance ofDelgamuukw as it relates to the content
ofaboriginal title, it is important to make some preliminary comments about
the limitations of the case as an authority on these questions.

The action was commenced by the hereditary chiefs of the Gitskan and
Wet'suwet'en peoples both individually and on behalf of their respective
Houses. The claim was originally a claim for a declaration of ownership of
the traditional territory (some 58,000 square kilometres) and jurisdiction
over that territory. During the trial, and on appeal from the trial decision of
the Chief Justice of British Columbia, the plaintiff-appellants altered their
claim in two waYS.?3 First, the claims to ownership and jurisdiction were re
framed as claims for aboriginal title and self-government. Second, the
individual claims by each House were amalgamated into two communal
claims one advanced on behalf of each Nation. On further appeal to the
Supreme Court of Canada, the defendant province of British Columbia
argued that these claims were not properly before the Court since there had
been no fonnal amendment to the pleadings and any such amendment would
cause British Columbia prejudice. Had it known the case it had to meet it
might have conducted its defence quite differently. While the Court held
that the transformation of the claim from ownership and jurisdiction to
aboriginal title and self government caused no prejudice, the Court did
accept the province's argument in relation to the collapsing of the claims
from multiple House claims into two Nation claims. That was sufficient for
the Court to order a new trial.74 The Court also offered other grounds for
ordering a new trial. In particular, the Court was of the view that the trial
judge had erred in failing to accord oral histories any independent weight at
all. The trial judge had decided that such histories were admissible, and
might be used to confirm other understandings, but they had no independent
standing.75

Although that was sufficient to decide the case, the Court, in order to
provide further guidance both to the trial judge in this particular case and for
other litigants, went on to make very extensive comments on three key

right. The majority of the Court upheld the defence and see especially the judgment of
Daigle J at paras 37 t 38 and 178 which simply seems to assume, based on Delgamuukwt

that ifan aboriginal title is established that it embraces the right to harvest timber. See also
the parallel decision of the Nova Scotia Court of Appeal in R v Marshall [2003] NSCA
105.

73 Ibid at para 73.
74 Ibid at para 77.
75 Ibid at para 96.
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questions. One of those questions76 was this: 'What is the content of
Aboriginal title, how is it protected by section 35(1) ofthe Constitution Act,
1982, and what is required for its proof?'

B. Observations on the Content ofAboriginal Title

The Court framed its discussion of the content of aboriginal title by setting
out the competing views of the appellants and of the province. The Court
characterized the appellants' claim as a claim that 'Aboriginal title is
tantamount to an inalienable fee simple, which confers on aboriginal peoples
the rights to use those lands as they choose .. .'.77 It characterized the
province's position as an argument to the effect that an aboriginal title was
nothing more than a bundle ofdiscrete aboriginal rights which might claim
to be exclusive.78 The province framed its argument this way because of
earlier decisions ofthe Supreme Court ofCanada, notably its decision in R v
Van der Peet,79 in which the Court had held that only those practices,
customs or traditions that were integral to the distinctive culture ofthe group
claiming the right might qualify for protection under section 35. This way of
putting the claim raised the spectre that an aboriginal plaintiffwould not be
able to establish an aboriginal title to minerals or oil and gas unless it could
establish that its use of these substances was integral to the culture of that
band or nation at the time of first contact with settler society.

The majority of the Court took what it described as a middle view between
these two competing positions which it put in the following summary
paragraph:

The content of aboriginal title, in fact, lies somewhere in between these
positions. Aboriginal title is a right in land and, as such, is more than the
right to engage in specific activities which may be themselves aboriginal
rights. Rather, it confers the right to use landfor a variety ofactivities, not
all ofwhich need be aspects ofpractices, customs and traditions which are
integral to the distinctive cultures ofaboriginal societies. Those activities do
not constitute the right per se; rather, they are parasitic on the underlying
title. However, that range of uses is subject to the limitation that they must
not be irreconcilable with the nature of the attachment to the land which

76 The other two questions were these: 2. Has a claim to self-government been made out by
the appellants? 3. Did the province have the power to extinguish Aboriginal rights after
1871, either under its own jurisdiction or through the operation ofs 88 ofthe Indian Act?

77 Ibid at para 110.
78 Ibid.
79 R v Van der Peet [1996] 2 SCR 507. See also R v Pamajewon and Jones [1996] 2 SCR

821.
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forms the basis of the particular groupts aboriginal title. This inherent limit,
to be explained more fully below, flows from the definition ofaboriginal title
as a sui generis interest in land, and is one way in which aboriginal title is
distinct from a fee simple. [Emphasis supplied.]80

While the word 'parasitic' may be an unfortunate choice of phrase, it
captures a key idea here and constitutes the Court's rejection of the limited
right-by-right approach propounded by the province and based upon Van
der Peet. It suggests that once title is made out, the content of that title is
limitless, albeit that the use to which the lands may be put may be limited by
other well-established aspects of the sui generis nature of aboriginal title
(e.g. that it is inalienable except to the Crown) as well as by the more
general (and novel) 'irreconcilable use' test mentioned by Lamer CJC at the
end ofthe quoted paragraph and discussed in more detail below. It remains
then for us to consider the arguments that the ChiefJustice offered both for
the content of title and for the limitations on the uses to which title lands
might be put.

For the Chief Justice, the expansive view of the content of aboriginal title
emerges not from an examination of the content of Gitskan laws, or from
some general observation that the right to exclude others must entail the
right to make use of the lands for whatever purpose the person exercising
the right of exclusion sees fit, but from three other sources and supported
generally by the academic commentary. Lamer refers to these three sources
as: (i) the Canadian jurisprudence on aboriginal title, (ii) the relationship
between reserve lands and lands held pursuant to title, and (iii) the Indian
Oil and Gas Act.8

!

While I have observed elsewhere82 that at least some of these arguments are
not especially convincing, I shall endeavour to summarize them here since
they constitute the most authoritative observations ofthe Canadian approach
to the question of the content of title. Under the first heading (Canadian
jurisprudence on aboriginal title) Lamer refers to two earlier decisions ofthe
Supreme Court, Canadian Pacific Ltd v Pauz83 and Guerin v The Queen,84

gO Delgamuukw v British Columbia [1997] 3 SCR 1010 at para 111.
81 RSC 1985, c. 1-7.
82 Bankes, 'Delgamuukw, Division of Powers and Provincial Land and Resource Laws:

Some Implications for Provincial Resource Rights' (1998) 32 UBC L Rev 317-351.
83 Canadian Pacific Ltd v Paul, [1988] 2 SCR 654, 53 DLR (4th) 487. The issue in Paul was

the validity of a railway right of way across an Indian reserve.
84 Guerin, supra note 15. There are difficulties with using each of these cases to support

Lamer's claims: (1) both cases involve reserve lands set aside under the terms of the
Indian Act or other legislation rather than aboriginal title lands, and (2) there is no
evidence that the two different approaches to the source and content of title was even a
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for the proposition that the right to use title lands is broad and not qualified
by reference to traditional and customary uses of those lands.

The argument under the second heading also relies upon dicta in Guerin, but
this time for the proposition that the Indian interest is the same in reserve
lands as it is in aboriginal title lands. Since the nature of 'the Indian interest
in reserve land is very broad,85 and the use of reserve lands is governed by
the Indian Act86 which permits reserve lands to be used for any purpose for
the general welfare of the band rather than just traditional activities, it must
follow that aboriginal title has a similarly broad content.87

The third argument is perhaps most precisely on point for our purposes
although, by its nature, it offers little guidance for other jurisdictions. While
admitting that the primary purpose of the Indian Oil and Gas Act88 is to
provide for the exploration ofoil and gas on reserve lands, Lamer goes on to
make three separate points: (1) the statute presumes that the Aboriginal
interest in reserve land includes mineral rights,89 (2) 'on the basis ofGuerin,

potential issue in either of these cases.
85 Delgamuukw, supra note 5 at para 121.
86 RSC 1985, c 1-5.
87 There are a number of problems with using the Indian Act to inform the content of an

aboriginal title not the least ofwhich is the fact that neither the Inuit or Metis peoples are
subject to the Indian Act. Even leaving aside the difficulties that Metis people may face in
establishing a title (for guidance on the application of s. 35 to Metis peoples see R v
Powley [2003] 2 SCR 207), how can the terms of the Indian Act have any possible
relevance for Inuit title claims? The same difficulties apply to arguments that rely upon the
terms of the Indian Oil and Gas Act. La Forest J in a separate concurring opinion in
Delgamuukw, supra note 5, at para 192 shares these concerns. For a similar critique see
Brian Donovan, 'The Evolution and Present Status of Common Law Aboriginal Title in
Canada: The Law's Crooked Path and the Hollow Promise ofDelgamuukw' (2001-2002)
35 UBC L Rev 43 at 83-86.

88 RSC 1985, c 1-7.
89 Delgamuukw, supra note 5, at para 122. I think that this is mistaken. I think that the more

accurate proposition is that ifthe reserve contains oil and gas rights then this Act provides
a mechanism by which the Crown and the band may dispose ofthose rights. The Act, like
its predecessor regulations is neutral on the question ofwhether a reserve actually includes
mineral or oil and gas rights. Lamer seeks to support this claim by referring to the
Apsassin decision of the Court (Blueberry River Indian Band v Canada (Department of
Indian Affairs and Northern Development) [1995] 4 SCR 344, 130 DLR (4th) 193) as
authority for the proposition that that Court unanimously accepted the idea that there was a
statutory presumption that a reserve includes minerals. It is, with respect, very hard to
extract this proposition from either judgment in Apsassin. The issue in that case was the
band's claim that upon a surrender of the mineral rights to a reserve the Crown had
breached its fiduciary duty to the band by alienating the mineral title to a third party rather
than retaining the lands for the purpose of leasing the mineral rights for the benefit of the
band. There never was any question as to the inclusion ofminerals within the reserve title.
The case is still ofsome interest in the present context simply because the subject matter of
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Aboriginal title also encompasses mineral rights'9o, and (3) exploitation of
those oil and gas rights 'is certainly not a traditional use for those lands',
ergo, 'the content ofAboriginal title is not restricted to those uses which are
elements ofa practice, custom or tradition integral to the distinctive culture
of the Aboriginal group claiming the right. ,91 Lamer also found some further
support for his conclusion in the 'savings' clause ofthe Indian Oil and Gas
Act. Section 6(2) of the Act provides that:

Nothing in this Act shall be deemed to abrogate the rights ofIndian people or
preclude them from negotiating for oil and gas benefits in those areas in
which land claims have not been settled.

Lamer suggested that this clause permitted the conclusion that 'The
presumption underlying s. 6(2) is that Aboriginal title permits the
development of oil and gas reserves'.92

In assessing these arguments it is important to emphasise that there was no
real joinder of the issue on aboriginal title to petroleum in Delgamuukw.
Lamer was concerned with a much broader issue, namely the proposition
that the content of an aboriginal title should not be confined to traditional
uses and activities. That proposition may still be supportable even if we
were to reject the persuasiveness of the particular arguments offered in
support of it.

In sum, Chief Justice Lamer takes the view that the content of aboriginal
title is not restricted to traditional uses and activities. Part of the supporting
argument for this conclusion is drawn from Canadian statutory provisions

the claim related to oil and gas rights. The Court was unanimously of the view that the
Crown was in breach of its fiduciary duty because in alienating the mineral title for
nominal consideration, the Crown, as fiduciary, was failing to show the same care for the
property ofthe fiduciary that it showed for its own property. The reserve land turned out to
be gas rich. The Crown ultimately settled the damages claim for an amount in excess of
$140 million.

90 Delgamuukw, supra note 5 at para 122; once again, and with respect, a fair reading of
Guerin, supra note 15, offers no support for this proposition.

9\ Ibid, at para 124.
92 This is a strained interpretation ofa savings clause which is traditionally designed not to

prejudice the position of any party rather than to create a presumption in favour of one
particular view. In sum, ifa party can establish an aboriginal title to petroleum then there is
nothing in the Indian Oil and Gas Act that can be used to abrogate those rights.
Furthermore, and this seems to be the real point of the section, regardless ofwhether or
not an aboriginal party can establish a petroleum title, nothing in this Act precludes it
from negotiating to acquire oil and gas benefits as part of negotiations to reach an
aboriginal land claim agreement.
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applying to reserve lands which make it clear that Indians may put their
reserves to a wide range ofuses and which at least create a presumption that
reserve lands include an oil and gas and mineral title. This line of
argumentation (and particularly the link between title lands and reserve
lands) is not as robust (or as far-reaching) as arguments that build upon the
protection typically afforded by the common law to those in possession.

C. Observations on the Inherent Limits ofan Aboriginal Title

If Lamer CJC has a broad view of the content of aboriginal title, it is also
clear that he was not prepared to accept the 'inalienable fee simple'
approach of the plaintiffs. In his view, the sui generis conceptualization of
title contemplated that there were some limits on the uses to which title
lands might be put. Following the approach taken with respect to content we
shall outline Lamer's basic conclusions on this point and then consider the
supporting reasons.

Lamer's conclusion93 is that 'lands subject to an Aboriginal title cannot be
put to such uses as may be irreconcilable with the nature of the occupation
of that land and the relationship that the particular group has had with the
land which together have given rise to Aboriginal title in the first place. ' But
what might this mean in practice? Lamer offered two concrete examples as
well as an analogy drawn from the common law of waste. Lamer's first
example is the case of an aboriginal group that establishes its title claim by
reference to the use of the land as a hunting ground. It follows for Lamer
that the group 'may not use it in such a fashion to destroy its value for such
a use (e.g. by strip mining it). ,94 The second example was that of a title
claim based upon the value of the land for its ceremonial or cultural
significance. In such a case the group 'may not use the land in such a way as
to destroy that relationship (e.g. by developing it in such a way that the bond
is destroyed, perhaps by turning it into a parking 101.)'95 Lamer's supporting
analogy was to refer to the common law concept of equitable waste which
suggests that a person in the position ofa life tenant may be restrained from
'wanton or extravagant acts of destruction' .96

93 Delgamuukw, supra note 5 at para 128.
94 Ibid.
95 Ibid.

96 'This description ofthe limits imposed by the doctrine ofequitable waste captures the kind
of limit I have in mind here.' Ibid at para 130.
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So what reasons does Lamer CJC give to support this irreconcilable use or
'inherent limits' analysis?97 At bottom, Lamer builds his idea of inherent
limits upon what he takes to be the purpose of the constitutional protection
of aboriginal rights and title which he sees as being to protect prior and
continuous occupation oflands from the Crown's acquisition ofsovereignty
to the present day. The idea ofcontinuous occupation is important because it
provides conclusive evidence that these lands are ofcentral significance to
the culture of the claimants.98 But the importance of the continuity of
relationship between land and people is not confined to the past and the
present, it extends into the future as well:

That relationship should not be prevented from continuing into the future. As
a result, uses of the lands that would threaten that future relationship are, by
their very nature, excluded from the content of aboriginal title.

Accordingly, in my view, lands subject to an Aboriginal title cannot be
put to such uses as may be irreconcilable with the nature ofthe occupation of
that land and the relationship that the particular group has had with the land
which together have given rise to Aboriginal title in the first place.99

These passages demonstrate that, for Lamer, the inherent limitations of
which he speaks are not based upon a close study of the intemallaws of the
Gitskan and Wet'suwet'en peoples, but rather are based on the same
protective concerns that animate the Indian Act and the Royal Proclamation,
1763. 100

What are the implications of all of this, assuming that an aboriginal group
may be able to establish an aboriginal title that includes petroleum? Will it
be able to exploit that resource and if so under what terms and conditions?

97 There is something ofan inconsistency in Lamer's overall approach here. Lamer clearly
feels very comfortable making the argument that the content ofa reserve title is broad and
therefore an aboriginal title must have broad content too; but when he deals with the
inherent limits analysis he makes no reference to the Indian Act as a source of limits (if
any) on the uses to which reserve lands (and therefore title lands) may be put.

98 Ibid at para 151.
99 Ibid at paras 127-128. Note how limitations on use becomes conflated with a limited

content to the title.
100 Lamer takes a similar approach to the issue ofthe inalienability ofaboriginal title which is

premised on general observations about the importance of land to all aboriginal people
rather than an evidence-based conclusion about the laws ofthe Gitskan (ibid at para 129):

What the inalienability of lands held pursuant to aboriginal title suggests is that
those lands are more than just a fungible commodity. The relationship between an
aboriginal community and the lands over which it has aboriginal title has an
important non-economic component. The land has an inherent and unique value
in itself, which is enjoyed by the community with aboriginal title to it. The
community cannot put the land to uses which would destroy that value.
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These are difficult questions and Lamer's judgment provides no concrete
guidance, but we can suggest some directions for further inquiry.

First, on Lamer's view, there is a category of activities that is inconsistent
with the maintenance of aboriginal title. In my view this area of activity is
relatively small, an impression that is confirmed by Lamer's choice of the
term 'equitable waste' as the appropriate domestic law analogy.101 It is the
extreme activity that Lamer has in mind. 102 Hence, on this view, with the
exception of particular locations that were specially valued for cultural or
spiritual reasons by the particular aboriginal group, ordinary oil and gas
exploration with surface seismic activity followed by limited exploratory
drilling and production would not be regarded as an irreconcilable use of
title lands. 103 By contrast, the mining of bitumen using surface stripping
methods (as opposed to steam-assisted gravity drainage methods) may be so
destructive of the surface and wildlife habitat as to justify the conclusion
that such activities constitute an irreconcilable use.

Second, assuming that an activity is not irreconcilable with title, what
vehicles are available to the aboriginal group to engage in that activity?
Could the group lease the lands to an oil and gas exploration company or
would such a transaction run afoul of the inalienability feature ofaboriginal
title? Could the aboriginal group get around such restrictions by engaging in
the activity itself? And if so, by what means? Through a corporate entity
incorporated in the laws of settler society? Could it do so by using the
innovative service and production sharing arrangements that are used in the
international petroleum sector, often to circumvent constitutional restrictions
on the alienation of state title to petroleum resources?104 While these types

101 See my more detailed comments on this point in Bankes, supra note 82 at 325.
102 This impression is also confirmed by Lamer's concluding remarks in this passage of his

judgment, Delgamuukw, supra note 5 at para 132:
The foregoing amounts to a general limitation on the use of lands held by virtue
of aboriginal title. It arises from the particular physical and cultural relationship
that a group may have with the land and is defined by the source ofaboriginal title
over it. This is not, I must emphasize, a limitation that restricts the use ofthe land
to those activities that have traditionally been carried out on it. That would
amount to a legal straitjacket on aboriginal peoples who have a legitimate legal
claim to the land. The approach I have outlined above allows for a full range of
uses of the land, subject only to an overarching limit, defined by the special nature
of the aboriginal title in that land.

103 Certainly such activities would not be regarded as equitable waste as between co-owners
of a resource. Under that body of law the reasonable exploitation by one co-owner of its
share ofa mineral deposit or stand oftimber may give rise to a duty to account but it is not
considered to be equitable waste that is either trespassory or restrainable by an injunction.

104 For general discussion see Ernest Smith et aI, International Petroleum Transactions
(Denver, Colo: Rocky Mountain Mineral Law Foundation 1993) especially chap 6.
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of questions have been much explored in the context of the Indian Act and
transactions in reserve lands, they have not been much explored in the
context of title lands beyond earlier classical authorities on the Royal
Proclamation, 1763.105

We cannot hope to solve these questions in the present context but two
further remarks seem appropriate. The scope of the difficulties raised here
would be a serious impediment to attracting outside capital. How many
companies would be prepared to take a lease, or similar instrument, from an
aboriginal group and invest millions ofdollars in drilling a deep exploratory
well in the absence of some assurance that the agreement would not be
struck down? What level of confidence might attach to such an assurance?
The second point is related. Both judgments in Delgamuukw place
considerable emphasis on the importance ofnegotiation between the Crown
and Aboriginal peoples to properly consider 'the complex and competing
interests at stake' .106 Those negotiations would presumably seek to clarify
some ofthese questions and the actual practice ofland claim negotiations in
Canada confirms this view. 107

Finally, there is the category ofuses that is irreconcilable with title. In such
cases the way forward seems clear. Development oflands for those purposes
is not proscribed by some fundamental Kantian moral imperative that seeks
to protect the inherent value of these lands. On the contrary, utilitarian
consideration prevail, and the First Nation may proceed by way of
surrender:

Finally, what I have just said regarding the importance of the continuity of
the relationship between an aboriginal community and its land, and the non
economic or inherent value of that land, should not be taken to detract from
the possibility of surrender to the Crown In exchange for valuable
consideration. On the contrary, the idea of surrender reinforces the
conclusion that aboriginal title is limited in the way I have described. If
aboriginal peoples wish to use their lands in a way that aboriginal title does

105 The Indian Act RSC 1985, c. 1-5, ss. 37 et seq. deals expressly with dispositions short of
sale (i.e. leases) but even there the premise is that lands must first be surrendered (or
designated) to the Crown and it is the Crown that acts as the lessor. See generally Douglas
Sanders, LegalAspects ofEconomic Development on Indian Reserve Lands (Ottawa: Dept
of Indian Affairs and Northern Devlt, 1976).

106 Delgamuukw, supra note 5 per La Forest at para 207; see also Lamer at para 186,
101 See, for example, the Nunavut Final Agreement, 1993 between the Inuit of Nunavut and

the Crown pursuant to which Inuit title to 350,000 km2 of land is confinned of which
approximately 36,000 km2 includes mineral rights.
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not permit, then they must surrender those lands and convert them into non
title lands to do 50.

108

D. Extinguishment ofPetroleum Titles in Canada?

If we assume that a First Nation or other aboriginal group in Canada has
been able to establish an aboriginal title to petroleum, what is the risk that
such a title will be found to have been extinguished? There are three parts to
the answer to this question: (1) the general test for extinguishment, (2)
Canadian vesting legislation, and (3) extinguishment by treaty.

1. The General Test for Extinguishment

The leading cases on extinguishment in Canada are R v Sparrow1
09 and R v

Gladstone,1
10 decisions of the Supreme Court of Canada. Both are fishery

cases. The focus in each case is on the possibility ofextinguishment prior to
1982 and the entrenchment ofaboriginal rights. III In Sparrow the argument
had been made that an aboriginal right to fish had been extinguished by a
pattern of regulations under the federal Fisheries Act. Not so, answered the
unanimous Court. The burden ofproof lies upon the Crown and the test for
extinguishment is that the 'sovereign's intention must be clear and plain'.
Here the regulations in question merely regulated the right, they did not
extinguish it. 112 A majority of the Court took a similar view in Gladstone.
There the plaintiffs had established an aboriginal right to harvest, and to
trade for commercial purposes, herring roe on kelp. The Court summarized
the substance of the relevant regulations as follows:

None of these regulations, when viewed individually or as a whole, can be
said to express a clear and plain intention to extinguish the aboriginal rights
ofthe Heiltsuk Band. While to extinguish an aboriginal right the Crown does
not, perhaps, have to use language which refers expressly to its
extinguishment ofaboriginal rights, it must demonstrate more than that, in
the past, the exercise ofan aboriginal right has been subject to a regulatory
scheme. In this instance, the regulations and legislation regulating the herring
spawn on kelp fishery prior to 1982 do not demonstrate any consistent
intention on the part ofthe Crown. At various times prior to 1982 aboriginal

108 De/gamuukw, supra note 5 at para 131.
109 R v Sparrow (1990) 70 DLR (4th) 346 (SCC).
lID R v Gladstone (1996) 137 DLR (4th) 648 (SCC). On the extinguishment oftreaty rights

see R v Horseman [1990] 1 SCR 901 at 933 per Cory J and R v Badger [1996] 1 SCR 771
at para 46 per Cory 1.

III It is quite clear that s. 35 only protects 'existing' rights and cannot be used to revive an
extinguished right.

112 Sparrow, supra note 109 at 399-403.
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peoples have been entirely prohibited from harvesting herring spawn on
kelpJ allowed to harvest herring spawn on kelp for food only, allowed to
harvest herring spawn on kelp for sale with the written pennission of the
regional director and allowed to take herring roe pursuant to a licence
granted under the Pacific Fishery Registration and Licensing Regulations.
[Emphasis supplied.]113

But even this, with its reference to complete prohibitions, was insufficient to
work an extinguishment:

Such a varying regulatory scheme cannot be said to express a clear and plain
intention to eliminate the aboriginal rights of the appellants and of the
Heiltsuk Band. As in Sparrow, the Crown has only demonstrated that it
controlled the fisheries, not that it has acted so as to delineate the extent of
aboriginal rights. 114

The Delgamuukw case applied ideas of extinguishment in the context of
aboriginal title and, inter alia, made it quite clear that a provincial
legislature could not, because ofthe division ofpowers between federal and
provincial governments, extinguish an aboriginal title. I IS

2. Canadian Vesting Legislation?

While federal and provincial legislatures have, in many cases, followed the
Australian example and passed legislation vesting waterI 16 and wildlife1

I? in
the Crown, there is no similar legislation vesting mineral rights or, more
specifically, oil and gas rights in the Crown. Consequently, there are
significant tracts ofprivately-owned minerals rights in Canada, especially in

113 Gladstone, supra note 110 at para 34.
114 Ibid La Forest J dissented.
115 Delgamuukw, supra note 5 at paras 173 et seq. The rationale is simply that the federal

Parliament has the exclusive authority to make laws for Indians and for lands reserved for
Indians. Lands held under an unextinguished aboriginal title are' lands reserved' , ergo no
provincial law can extinguish an aboriginal title.

116 See for example s. 4 ofthe Northwest Irrigation Act. SC 1894, c 30 as am. which provided
that: 'The property in and the right to the use of the water at any time in any river,
watercourse, lake ... or other body ofwater shall ... be deemed to vested in the Crown ... '.
There are similar provisions in the successor legislation of the prairie provinces: see, for
example, s 3(2) of Alberta's Water Act, RSA 2000, c W-3 which provides that 'The
property in and the right to the diversion and use ofall water in the Province is vested in
Her Majesty in right of Alberta except as provided for in the regulations.' For more
detailed discussion see Richard Bartlett, Aboriginal Water Rights in Canada: A Study of
Aboriginal Title to Water and Indian Water Rights (Calgary: Canadian Institute of
Resources Law, 1988).

117 See, for example, s. 7 of Alberta's Wildlife Act. RSA 2000, c W-IO which provides that
'the property in all live wildlife in Alberta is vested in the Crown.'
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the maritime and eastern provinces and in the southern parts of the western
provinces. What did happen, however, and from a relatively early time, was
that the relevant administrations followed a policy of reserving mines and
minerals to the Crown. In addition, legislatures frequently enacted
provisions creating an interpretive118 presumption to the effect that grants of
Crown owned lands were deemed not to include minerals. Clearly, neither
the policy nor the relevant enactments could come close to effecting an
extinguishment ofa pre-existing petroleum title, whether vested in a grantee
from the Crown or an aboriginal title.

This conclusion also extends to offshore petroleum titles. The general
proposition in Canada is that while a province may own the title to the
seabed and underling mineral estate for any marine areas actually within a
province, 119 beyond the boundaries of a province (generally the low water
mark), title will be governed by the tenns of the federal Oceans Act. 120 This
Act, in a series ofthree provisions, purports to provide, for greater certainty,
that the relevant property rights in the internal waters, the territorial sea, the
exclusive economic zone and the continental shelf are all vested in the
Crown in right of Canada. 121 However, the Act also contains two types of
savings clause. The first is a general type of savings clause that qualifies
each of the three vesting provisions. It seeks to protect all existing rights as
of the date of the original enactment of the vesting provisions and reads as
follows: '(2) Nothing in this section abrogates or derogates from any legal

118 A contemporary example is s. 15 of the Territorial Lands Act, RSC 1985, c T-7 which
provides that:

15. There shall be deemed to be reserved to the Crown out of every grant of
territorial lands
(a) all mines and minerals whether solid, liquid or gaseous that may be found to
exist in, under or on those .lands, together with the right to work the mines and
minerals and for this purpose to enter on, use and occupy the lands or so much
thereof and to such extent as may be necessary for the working and extraction of
the minerals.

119 Reference re the Ownership ofthe Bedofthe Strait ofGeorgia andRelatedAreas [1984] 4
WWR 289 (SCC).

120 SC 1996, c C-31; Reference re Offshore Mineral Rights [1967] SCR 792, and, more
generally, see Constance Hunt, The Offshore Petroleum Regimes ofCanada andAustralia
(Calgary: Canadian Institute of Resources Law, 1989).

121 Oceans Act, ibid:
s. 8. (1) For greater certainty, in any area of the sea not within a province, the
seabed and subsoil below the internal waters ofCanada and the territorial sea of
Canada are vested in Her Majesty in right of Canada.
s. 15. (1) For greater certainty, any rights of Canada in the seabed and subsoil of
the exclusive economic zone of Canada and their resources are vested in Her
Majesty in right of Canada.
s. 19. (1 ) For greater certainty, any rights of Canada in the continental shelf of
Canada are vested in Her Majesty in right of Canada.
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right or interest held before February 4, 1991.' The second type of savings
clause is directed specifically at aboriginal and treaty rights:

2.1 For greater certainty, nothing in this Act shall be construed so as to
abrogate or derogate from any existing aboriginal or treaty rights of the
aboriginal peoples ofCanada under section 35 ofthe Constitution Act, 1982.

In my view, e~ch of these clauses (and certainly the two together)
effectively insulates an aboriginal title to petroleum from any extinguishing
effect that might have been attributed to the form of vesting clause adopted
in the Oceans Act.

3. Extinguishment by Treaty

It is possible that a treaty may, by its terms, extinguish an aboriginal title.
Certainly not all treaties will have this effect. Early treaties in Canada,
generally applying to the maritime provinces and parts of Quebec and
Ontario, were peace and friendship treaties between the Crown and the First
Nation. 122 These treaties did not deal with title to land and consequently
they cannot be taken to have extinguished any aboriginal title to land, or,
more specifically, to petroleum. 123 But later treaties, and especially the so
called numbered treaties of westem and northern Canada, did deal with the
question of land and title to land and all of them included some form of
words directed at extinguishing aboriginal title. Treaty 7, the treaty
applicable to southern Alberta, may be taken as representative. That treaty,
which begins by reciting that the Crown's Commissioners 'have proceeded
to negotiate a Treaty with the Blackfoot and other Indians' goes on to
provide that those Indians:

... do hereby cede, release, surrender, and yield up to the Government of
Canaqa for Her Majesty the Queen and her successors for ever, all their
rights, titles, and privileges whatsoever to the lands included within the
following limits [there follows a metes and bounds description of the
traditional territory of the Blackfoot and others] ... And also all their rights,
titles and privileges whatsoever, to all other lands wherever situated in the
North-West Territories, or in any other portion of the Dominion of Canada:
To have and to nold the same to Her Majesty the Queen and her successors
for ever ...

122 For a discussion of the early treaties and the evolution of the Crown's treaty-making
practice in Canada see Borrows and Rotman, Aboriginal Legal Issues. Cases. Materials
and Commentary, 2nd ed (Markham, Ont: LexisNexis Canada, 2003) pp. 111-122.

123 Bernard, supra note 72 and Marshall, supra note 72 especially at para 98.
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While there are contrary arguments,124 these clauses have generally been
taken to have extinguished aboriginal title,125 and the Crown, by its practice
of disposing of mineral rights as if they were public lands, clearly assumes
that any extinguishment extends to any aboriginal mineral title that might be
claimed. These issues have yet to be comprehensively litigated.

In conclusion, Canadian courts have developed a stringent test for
extinguishment. At the same time, Canadian legislatures, with the exception
ofthe offshore, have never passed the type ofCrown vesting enactmentfor
petroleum that is so common in Australia. However, the relevant offshore
legislation contains comprehensive savings clauses which allow us to
conclude that there is no relevant legislation that can be read as having
extinguished an aboriginal title to petroleum, assuming that such a title can
be established. That said, the numbered treaties in Canada~ as well as other
land cession treaties, did contain extinguishment clauses. While some will
contest this view, these clauses are generally taken to have extinguished
aboriginal title, including any title to petroleum.

VI. UNITED STATES

A. General Approach

The position in the United States on the source and content of aboriginal
title seems relatively clear and is based upon the fact of occupation or
possession approach rather than the aboriginal land laws approach. McNeil,
for example, states that the Indian title, often referred to as the Indian right
of occupancy,

... is generally the same throughout what is now the United States: it depends
not on the particular customs or laws of individual tribes (the general
existence ofwhich has been more or less acknowledged), but on their actual
occupation of lands from what has occasionally been said to be 'time
immemorial' .126

124 I discuss some of the relevant arguments in Bankes, 'Treaty Seven and the Surrender of
Lands and Mineral Resources: Did it ever happen?' paper prepared for Oil and Gas
Exploration and Development and Aboriginal Interests, Conference Convened by Pacific
Business and Law Institute, 23-24 Nov 2000, P 25.

125 See, for example, St Catherine is Milling and Lumber Co v R (1888) 14 App Cas 46 (PC)
where the similar clause in Treaty 3 is taken to have extinguished any aboriginal title to
timber. See also Bear Island, supra note 172.

126 Kent McNeil, Common Law Aboriginal Title (Oxford: Oxford Univ Press, 1989) at 255.
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This general conclusion seems incontestable. The leading United States
decisions are replete with references to occupancy and possession as the
source of entitlement. Take, for example, Worcester v Georgia:

This principle [the pre-emptive power ofone European state vis-a-vis others]
... gave to the nation making the discovery ... the sole right of acquiring the
soil and making settlements on it. ... but [it] could not affect the rights of
those already in possession, either as aboriginal occupants, or as occupants
by virtue of a discovery made before the memory of man. It gave exclusive
right to purchase but did not found that ri~ht on the denial of the right of the
possessor to sell. [Emphasis supplied.] 12

B. Implications for Petroleum

The implications of this general approach are clear. The cases suggest that a
title based upon occupancy carries with it title to surface resources like
timber as well as sub-surface title to the minerals. 128 This follows from the
leading cases of United States v Shoshone Tribe ofIndians129 and United
States v Klamath and Moadoc Tribes ofIndians. 130 In Shoshone, the tribe
sought compensation when the United States settled a band of Arapahoe
Indians on its reservations without consent. In determining compensation
the Court ofClaims had decided that timber and mineral resources had been
included in the reservation when it was established. The treaty setting aside
the reservation provided that the lands were to be set apart' for the absolute
and undisturbed use and occupation of the Shoshone Indians ... '. What did
that phrase mean?

127 6 Pet 515 (US 1832) at 544. See also Mitchel v US 9 Pet 711 (1835) at 746, 'The Indian
right ofoccupancy is considered as sacred as the fee simpIe ofthe whites'; and US vSanfa
Fe Pacific Ry, 314 US 339 (1941) at 345 referring to the title of the Walapai Tribe as
being based upon 'aboriginal possession' .

128 Accord, McNeil, supra note 126 at 255-256:
But what is the interest held by the right of occupancy? Although it is not a fee
simple estate, it is equivalent thereto in so far as it is perpetuat and
(notwithstanding the restraint on alienation to private purchasers) entitles the
Indians to full beneficial use of the lands covered by it, including the right to
standing timber and subsurface minerals.

And see also Rennard Strickland et ai, Felix S. Cohen 'S Handbook ofFederal Indian Law
(Charlottesville, Va: Michie Bobbs-Merrill, 1982) at 491:

The scope of the rights held by the tribes through unextinguished aboriginal
Indian title, although the subject ofsome oscillation in the decisions, appear to be
a full beneficial interest. Generally, the Supreme Court has held that the tribes are
entitled to full use and enjoyment of the surface and mineral estate, and to the
fruits of the land, such as timber resources. [References omitted.]

129 304 US III (1938).
130 304 US 119 (1938).
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The phrase ... is to be read, with other parts of the document, having regard
to the purpose ofthe arrangement made, the relation between the parties, and
the settled policy of the United States fairly to deal with Indian tribes ....

The principal purpose of the treaty was that the Shoshones should have,
and pennanently dwell in, the defined district of country. To that end the
United States granted and assured to the tribe peaceable and unqualified
possession of the land in perpetuity. Minerals and standing timber are
constituent elements ofthe land itself For all practical purposes, the tribe
owned the land. Grants of land subject to the Indian title by the United
States, which had only the naked fee, would transfer no beneficial interest.
The right of perpetual and exclusive occupancy of the land is not less
valuable than full title in fee. . ..

The treaty, though made with knowledge that there were mineral deposits
and standing timber in the reservation, contains nothing to suggest that the
United States intended to retain for itself any beneficial interest in them.
[Emphasis supplied.]131

While these passages undoubtedly speak to the construction of the treaty,
Justice Butler's decision for the Court recognizes that the scope of the
Indian interest was apparent even prior to the treaty for, 'Subject to the
conditions imposed by the treaty, the Shoshone Tribe had the right that has
always been understood to belong to Indians, undisturbed possessor of the
soil from time immemorial.' 132

In Klamath it is even clearer that the Court's comments are directed as much
at the nature and content of an aboriginal title as they are at the content of
the title held pursuant to the terms of a treaty. In Klamath the plaintiffs had
been dispossessed of tribal lands and the question at issue was whether or
not they should be compensated for the timber on the lands as well as the

. lands themselves. The lands in question were part ofa tract retained by the
tribe out of a much larger body of land held by the tribe by 'immemorial
possession' .133 As in Shoshone, the Court ruled that the tribe was entitled to
compensation for the timber:

The tract taken was a part ofthe reservation retained by the plaintiffs out of
the country held by them in immemorial possession, from which was made
the cession by the treaty .... The clause declaring that the district retained
should, until otherwise directed by the President, be set apart as a residence
for the Indians and 'held and regarded as an Indian reservation' clearly did
not detract from the tribes' right ofoccupancy. The worth attributable to the

131 Supra note 130, at 116-117.
132 Ibid at 117.
133 Supra note 129 at 121.
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timber was a part of the value of the land upon which it was standing.
[Emphasis supplied.]134

The emphasised portions of the quotation make it clear that the Court
believed that the original aboriginal title, based on possession, included title
to the timber. In sum, where lands are held pursuant to recognized
aboriginal occupancy,135 these two cases support the claim that the title will
include resource rights. 136

Where the issue involves a reservation the final outcome will depend upon
the instrument creating the reservation137 but the cases do support the idea
that there is a presumption138 that a reservation includes a mineral title.

C. Extinguishment of an Aboriginal Title and Federal Paramountcy
Doctrine

So far as I am aware, all the recent cases questioning tribal or aboriginal
claims to petroleum resources deal with claims by Alaska natives to an
entitlement to offshore petroleum resources. These claims have turned on

134 Ibid at 122-123.
135 Where aboriginal title has not been recognized, the US may take the lands and resources

without payment ofcompensation. So held the US Supreme Court in Tee-Hit- Ton Indians
v United States 348 US 272 (1955). In that case, the Alaskan natives sought compensation
for an alienation ofcertain timber on the tribal lands. The Court rejected the claim, not on
the basis that the Indians' title did not include timber rights, but on the basis that there was
no right to compensation for a taking unless and until Congress recognized the Indian
interest.

136 See also US v Paine Lumber 206 US 467 (1907). Paine and others were authorized by
allottees on reservation to harvest timber. The allotments were the result of a treaty
whereby the Oneida ceded traditional lands to the United States reserving to individual
members of the tribe tracts of 100 acres each. The US argued that the harvesting was
unlawful and therefore that the cut trees vested in the US as owner of the fee. The Court
rejected this submission (at 473) noting that the Indian title was 'more than a right ofmere
occupation' although declining to define further the nature of the title.

137 Maxfield et ai, supra note 1 at 130: 'Tribal rights in the minerals depend in the last
analysis on the tenns of the transaction creating or confirming the particular property
rights.'

138 See Royster and Blumm, supra note I at 131 'As Shoshone Tribe holds, tribal trust
ownership of land generally extends to the mineral resources under the land unless
Congress has provided otherwise.' [Emphasis supplied.] As a presumption it may be
rebutted. Such seems to be the case in Amoco Production Co. v Southern Ute Tribe, 526
US 865 (1999). In that case, the federal government had restored lands to the tribe subject
to homestead patents that had already been issued. The homestead patents included a
reservation ofcoal to the US. Did the coal include coal bed methane (CBM) or not? The
Court answered that coal did not include CBM and therefore title to the CBM was
included in the patents granted to individual homesteaders.
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one of two grounds, extinguishment or the operation of the general federal
paramountcy doctrine. In Inupiat Community ofthe Arctic Slope v United
States ofAmericaJ39 the Inupiat sought to enjoin offshore oil development in
the Beaufort and Chukchi Seas. The suit was said to rest 'primarily upon a
claim of aboriginal title based upon centuries of occupancy and use of sea
ice many miles from shore for subsistence hunting and fishing. ,140 The
United States Court of Appeals for the Ninth Circuit ruled that any rights
that the Inupiat may have had were extinguished by the terms of the Alaska
Native Claims Settlement Act141 which was intended by Congress to apply
not only to the lands within the legal boundaries of the state of Alaska but
also to the outer continental shelf waters contiguous to the State of
Alaska. 142

This decision seemed to be quite conclusive but the US courts re-visited the
question following the Supreme Court's decision in Amoco Production Co v
Village ofGambell. 143 In that case the Village of Gambell sought to argue
that they could enjoin offshore exploration not on the basis ofANCSA but
on the basis of subsequent federal legislation the Alaska National Interest
Lands Conservation Act (ANILCA). However, AN/LCA, like ANCSA, only
applied 'in Alaska' and in Amoco the Supreme Court decided that that
phrase did not extend to include the Outer Continental Shelf (OCS). On that
basis the Court remanded the case for reconsideration. Not surprisingly, this
led the Ninth Circuit to reconsider its stance on the question of
extinguishment by ANCSA, and, in People of the Village of Gambell v

139 746 F 2d 570 (1984) cert denied 474 US 820.
140 Ibid at 571.
141 The Act contained a comprehensive extinguishment clause, 43 USC § 1603:

(a) All prior conveyances ofpublic land and water areas in Alaska, or any interest
therein, pursuant to Federal law, and all tentative approvals pursuant to section
6(g) of the Alaska Statehood Act, shall be regarded as an extinguishment of the
aboriginal title thereto, if any.
(b) All aboriginal titles, ifany, and claims of aboriginal title in Alaska based on
use and occupancy, including submerged land underneath all water areas, both
inland and offshore, and including any aboriginal hunting or fishing rights that
may exist, are hereby extinguished.
(c) All claims against the United States, the State, and all other persons that are
based on claims ofaboriginal right, title, use, or occupancy of land or water areas
in Alaska, or that are based on any statute or treaty ofthe United States relating to
Native use and occupancy, or that are based on the laws of any other nation,
including any such claims that are pending before any Federal or state court or the
Indian Claims Commission, are hereby extinguished. [Emphasis supplied.]

142 In reaching this conclusion the Court was relying upon its decision in People ofVillage of
Gambell v Clark 746 F 2d 572 (1984) handed down concurrently with the Inupiat
decision.

143 480 US 531 (1987).
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Hodell,l44 that Court held that the phrase 'in Alaska' as used in the
extinguishment clause ofANCSA must be given the same interpretation as in
AN/LCA and therefore could not be taken to have extinguished claims of
aboriginal rights and title in the offshore, if such could be proven. Further
efforts to litigate that question were frustrated when the Ninth Circuit held
the issue moot when all outstanding exploration rights were relinquished. 145

In sum, while ANCSA clearly extinguished aboriginal title in Alaska,
including any petroleum title, it did not extinguish any offshore aboriginal
title in the OCS.

That is not the end of the matter, however, since there is some authority to
the effect that the federal paramountcy doctrine may preclude any private
party from maintaining property rights (or at least an exclusive property
right) in the oes. The operation of the federal paramountcy doctrine was
dealt with in Native Village ofEyak v Trawler Diane Marie Inc146 In that
case, five Alaskan villages sought an injunction against fishing regulations
issued by Secretary ofthe United States Department ofCommerce as well as
a declaration that they held aboriginal rights to use, occupy, possess, hunt,
fish, and exploit the waters, and to the mineral resources within their
traditional use areas of the DCS. The Court applied a series ofcases dealing
with disputes between states and the federal government to hold that the
federal paramountcy doctrine serves to bar not only state claims to the OCS
but also the claims of indigenous peoples. Those cases had held that the
states (even those states that joined the federation with sovereign rights) had
no property or sovereign claims to OCS lands. The Court concluded as
follows:

... we reject the argument that the Native Villages are entitled to exclusive
use of the DCS because they have hunted and fished in the sea for thousands
of years prior to the founding of the United States..... The Constitution
allotted to the federal government jurisdiction over foreign commerce,
foreign affairs, and national defense so that as attributes of these external
sovereign powers, it has paramount rights in the contested areas ofthe sea....

144 869 F 2d 1273 (9th Cir 1989).
145 People ofthe Village ofGambell v Babbitt, 999 F 2d 403 (1993).
146 154 F 3d 1090 (9th Cir 1998) cert denied 527 US 1003. For commentary see Andrew

Richards, 'Aboriginal Title ofthe Paramountcy Doctrine: Johnson v McIntosh flounders in
federal waters offAlaska in Native Village ofEyak v Trawler Diane Marie Inc' (2003) 78
Wash L Rev 939 (Lexis). Note that in Hodell, supra note 144, the Court had distinguished
the paramountcy cases on the basis that those cases dealt with claims to sovereignty rather
than claims to title. The Village of Eyak Court distinguished Hodell on the basis that
Hodell dealt with non-exclusive rights whereas in Eyak the plaintiff asserted exclusive
rights. If this distinction is maintained it may well preclude tribes from maintaining
aboriginal title claims as opposed to aboriginal rights claims in the OCS.
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The principle applies with equal force to all entities claiming rights to the
ocean .... The Native Villages' claim to complete control over the Des is
contrary to these interests and inconsistent with their position as a
subordinate entity within our constitutional scheme .... We therefore hold
that the Native Villages are barred from asserting exclusive rights to the use
and occupancy of the oes based upon unextinguished aboriginal title. 147

D. Conclusions on the United States

The American approach to the content of aboriginal title is based upon the
rights flowing from prior exclusive physical possession. As a result, the
American decisions on aboriginal title recognize that such a title includes
title to both surface resources like timber and mineral resources, including
petroleum. However, aboriginal title claims, including title to petroleum,
cannot be maintained in the offshore because of the doctrine of federal
paramountcy. In some cases, as in Alaska, aboriginal title, including title to
petroleum, has been extinguished by Congressional enactments.

VII. CONCLUSIONS

We began the paper with a question. Does an aboriginal title include rights
to petroleum? That question is part of a broader question about the nature
and content of aboriginal title. Kent McNeil has provided us with a useful
analytic approach for thinking about these questions by distinguishing
between two approaches to aboriginal title: the aboriginal land laws
approach and the physical fact of prior possession approach. The former is
dominant in Australia while the latter has been adopted in Canada and the
United States. It is evident that the aboriginal land laws approach presents
considerable obstacles to an aboriginal claimant for it requires that the
claimant show that, at the relevant time, the community in question used the
petroleum resources in accordance with traditional laws, practices or
customs. While this is not an impossible task, especially where there are
surface seepages ofpetroleum, it is clearly a significant hurdle to the proof
of a title, and to this point no Australian aboriginal claimants seem to have
been able to meet this challenge. Under the physical fact ofprior possession
approach the aboriginal title is presumed to include all resource rights.

Proof that an aboriginal title may include petroleum is but the first part of
the answer to our question. The second part of the answer raises the issue of
extinguishment. While aboriginal titles have been extinguished by treaty in
both Canada and the United States and in some cases as well by legislation

147 Ibid at 1096-1097.
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(e.g. ANCSA) there is nothing in either of these jurisdictions that compares
with the comprehensive Crown vesting legislation in Australia which sought
to ensure that mines and minerals and petroleum in that jurisdiction were
treated as public resources rather than private resources. While such
legislation was not directed at aboriginal owners, but rather at all private
titles to petroleum, Australian courts have unifonnly held that such
legislation extinguishes any petroleum title that an aboriginal plaintiffmight
otherwise be able to establish.


