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A B S T R A C T

Poland has been praised for the development of onshore wind energy in recent years. This may be stopped by
the act on the investments in wind power plants of May 2016. Seemingly it looks like a typical regulation
concerning spatial planning. However, its provisions raise many controversies, as in practice it does not address
running wind investments but rather blocking them. The new law eliminates several investment opportunities
in terms of land for their construction (inter alia, because of a buffer zone enacted in the new legislation). These
circumstances are highlighted in my paper in which I delve into the legislative process related to the investment
act, providing analysis of the initial proposal and the current law in force, as well as listing the controversies and
burdens imposed on the wind energy sector.

1. Introduction

In May 2016, the Polish Parliament passed the act on the invest-
ments in wind power plants. The act that sets out the conditions and
procedures for localising and constructing wind power plants in the
vicinity of existing or planned residential areas. Although seemingly it
looks like a typical regulation concerning spatial planning, its provi-
sions raise many controversies; not to mention its original version
(proposed in February 2016) that has raised even more objections.

The aim of my paper is to present the main assumptions of this
legislation and analyse them, assessing their advisability and compat-
ibility with European law and national law, as well as their influence on
the wind energy industry in Poland. Moreover, in this article I address
the background of the act on investments, describing the reasons that
contributed to its creation. In addition, I juxtapose the amendments to
the first version to the legislation presenting how the law has evolved
during the legislative process. Finally, I try to highlight some of the
possibilities for the development of the Polish renewable energy sector,
referring them to law in force and the European obligations which
impose a 15% goal of energy generated from renewable sources in its
final energy consumption by 2020.

Although the paper is oriented towards the wind energy policy
situation in regards to Poland, for the research community it provides
evidence that the unregulated development of the energy sector may
lead to overregulation, and – as a result – rapid growth will be
significantly reduced. The analysed case study of the Polish wind
industry, with the new rules for investment in this sector, confirms
this tendency.

In terms of methodology, I use the classical approach to analyse the

legal text. It comprises two legal methods of interpretations: the literal
and the systematic. I apply them to assess the meaning as well as the
context of presented legal provisions. With respect to the latter
interpretation, I evaluate the provisions of the act on the investments
in wind power plants in reference to the other legal acts in the system
of Polish law. Moreover, I apply the functional approach that helps to
describe the influence of the legislation on the wind energy sector in
Poland. Apart from this, the paper includes comparative legal analysis
based on the comparison of Polish and European legislation.

2. Behind the new legislation

In February 2016, a group of Parliamentary Members representing
the ruling party Law and Justice (PiS – Prawo i Sprawiedliwość) sent
to the Polish parliament a proposal for a bill titled – misleadingly – the
act on the investments in wind power plants. Misleadingly, as the
proposal, which was later passed into law by the Parliament, does not
address running wind investments, but rather blocks them. The latter
approach stems directly from its Explanatory Memorandum. As stated
there:

[s]ince 2009, an extremely dynamic development of wind energy
can be observed in Poland. Unfortunately, so far the legal frame-
work for locating, constructing and operating wind turbines has not
been sufficiently formulated. As a result, these installations are
being placed too close to residential buildings. This became the
cause of numerous conflicts between disgruntled residents and
municipalities, as these devices emit noise, inaudible to the ear
infrasound, cause vibration, a flickering effect, and may also
constitute a direct threat to life or health in the event of failure or
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the icing of blades in the winter. This situation caused a number of
citizens and associations (created specifically to prevent the con-
struction of wind power plants in specific locations / municipalities)
to directly address both Members of Parliament, as well as members
of the Council of Ministers, asking for the cessation of construction
of wind power plants.

According to information provided by the authors of the proposal,
up until February 2016 more than 70 interventions had been presented
either to parliament or government. 20 of them were made by
associations (Explanatory Memorandum). Moreover, the issue of
investments in the wind power plant was the subject of an audit
conducted by the Supreme Audit Office (NIK – Najwyższa Izba
Kontroli) between 2013 and 2014 (NIK, 2014a). The audit was related
to an assessment of compliance with restrictions on the location and
construction of onshore wind farms by the relevant public authorities.
Particularly, it was concerned with evaluating if and how the principles
of spatial planning and environmental protection were respected, as
well as how an impact of the onshore wind farms on local residents was
reduced (NIK, 2014a, p. 6). As a result, the Supreme Audit Office
negatively evaluated the process of constructing onshore wind farms in
Poland. The Office ascertained numerous irregularities in terms of
investments in land wind turbines. They included, inter alia, local
authorities ignoring public protests in their decision-making process;
the construction of wind power plants on land owned by local
government leaders or employees; or relevant permits being issued
by local authorities on the condition of donations being provided by
wind farm companies to the municipality (NIK, 2014b). As the Office
reported “the construction of wind farms was often accompanied by a
conflict of interests, opacity and corruption threats. Unclear provisions
of law as well as an inconsistent doctrine and jurisdiction did not
provide a sufficient guarantee that wind farms would be erected an
environmentally friendly manner or limit the inconvenience to the
people living nearby” (NIK, 2014b). Seen in this light, “the audited
municipalities, despite numerous protests concerning the location of
wind farms, did not organise a referendum in that matter, although
that solution was provided for in law” and “[d]ecisions on behalf of
local communities in that respect were taken exclusively by city council
members without taking into account the arguments of local commu-
nities” (NIK, 2014b).

There were other Supreme Audit Office's remarks concerning Polish
law applicable in 2014. This included the fact that “Polish law did not
specify the safe distance between wind farms and developed land,
especially when inhabited by people”; the lack of “acceptable norms
concerning other potential threats, such as infrasounds or stroboscopic
effects”; not allocating wind power plants “to any category of construc-
tion facilities” in construction law; or “unclear law, inconsistent
jurisdiction and doctrine resulted in discrepancies in the interpretation
and application of legal provisions concerning the location of wind
farms on environmentally protected areas despite controversies and
protests of local communities” (NIK, 2014b). Finally, the Supreme
Audit Office recommended the following measures should be taken.
The Office suggests to:

1. define ways of financing the municipalities’ planning documentation
relating to the construction of wind power stations which would
require specific law changes,

2. develop a consistent methodology to measure the emissions of noise
generated by wind farms,

3. effectively limit the possibilities of locating wind farms in envir-
onmentally protected areas,

4. establish the legal basis for permitting the use of wind farms,
5. cover the use of wind turbines with technical inspection.

In terms of the matters arising from the audit, the Supreme Audit
Office addressed the Prime Minister and the Minister of the

Environment with proposals to change the law (NIK, 2014b). But it
was not until 2016 when everything speeded up and “solving the
problem of wind power plants” (or “blocking their development”) got
the green light. To a large extent, this acceleration in terms of relevant
legislative work is a result of the 2015 parliamentary elections and the
victory of the Law and Justice Party. The party has been showing their
disaffection to wind power plants for a long time. In 2012, the PiS
Parliamentary Members submitted a proposal to amend both the act on
construction law and the act on spatial planning and land development
to the Polish parliament (no. 758). The drafted legislation was aimed at
protecting citizens against the harmful effects of uncontrolled dissemi-
nation of wind energy installations. Its main goal was to include the
wind power plants with a capacity of more than 0.5 MW in the
catalogue of buildings. As a result, the Minister of the Environment
was to be obliged to issue regulations determining the technical
conditions of construction and placement of wind power plants, taking
into account the 3-kilometre protection zone. The nature of the
legislation should be rather described as “strict”. In practice the
proposal contained a ban for building wind power plants with a
capacity exceeding 500 kW within 3 km from residential buildings
and forest areas. However, after internal, parliamentary discussion and
different stages of the legislative process the proposal was finally
rejected in 2014.

Nevertheless, one element outlined in the 2012 proposal has been
kept as a subject of further parliamentary work. It was an exclusive role
of the local spatial plan as being the only legal basis for locating wind
power plants. This regulatory rule, as a standard for constructing all
renewable energy sources except microinstallations, was included also
in two other proposals of legislation sent to the Polish parliament in
2014 (3896) and 2015 (no. 3896). However, the end of the term of the
previous parliament (September 2015) caused work on these proposals
to remain unfinished. As already mentioned, the elections of 2015 put
new wind in the sails of those who have been trying to block (or
regulate) the development of wind power in the country.

3. Initial proposal: Malleus Ventimolarum

The initial proposal of the investment act could be compared to
solutions addressed in the dark times of “the witch-hunt.” As it
contained many controversies about the burdens imposed on wind
turbines, I call it the Malleus Ventimolarum – “Hammer of the
Windmills”, a phrase derived from the Latin book Malleus
Maleficarum – “Hammer of [the] Witches”, a medieval treatise on
the prosecution of witches. This connotation emerges from the severity
of the first version of the proposed legislation, where in many cases the
wind installations (or their operators and investors, if personalisation
is needed) are treated almost like witches.

The drafted provisions of the new legislation prove the correctness
of the proposed description. In fact, they would have hammered the
development of the wind energy sector, significantly hindering it.
Parenthetically, this does not mean that the current law does not have
such a character. It is just a matter of the scale of stringency of the new
legislation. What is clear is that the valid legislation is less harsh than
the first proposal. Still, it is hard to call it “pro-investment.”

In this context, the initial proposal contained criminal penalties for
not ensuring the compliance with the drafted legislation in terms of
operating the wind power plant without the specific decision issued by
the Office of Technical Inspection. According to the first version of the
legislation, allowing the operation of a wind power plant without
receiving such a decision on allowing the usage of the wind power
plant, or on the contrary to the decision of the Office on suspending the
operation of the wind power plant was proposed to be punishable by a
fine, restriction of liberty or imprisonment up to 2 years. These
proceedings were to be run on the basis of the Code of Criminal
Procedure. In addition, preventing or hindering the actions of the
Office of Technical Inspection concerning an inspection that occurs
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before issuing the decision allowing the operation of a wind power
plant, as well as not informing the Office of any dangerous damage or
technical accidents related to the operation of the wind power plant
would be subject to a fine. Obviously, an issue of compliance with the
law in force does not raise objections. What clearly departs from
accepted common standards such as administrative fines is the aspect
of criminal responsibility. However, proposed penalties were too
controversial and finally they were not included in the final version
of the new law.

Among Malleus Ventimolarum's other initial provisions one may
find the regulations of the above mentioned inspection undertaken by
the Office of Technical Inspection. Apart from the penalties for
hindering them, the Office of Technical Inspection also charges fees
for conducting the checks and giving permission to operate the wind
turbine. As stated in the proposed Article 15 (2) of the first version of
the legislation a one-time fee for the activities of the Office of Technical
Inspection could not exceed 1% of the amount of the investment in a
wind power plant. Similar fees (and also the decisions of the Office of
Technical Inspection) were related to the repair or upgrade of technical
elements of the wind power plant.

Moreover, the initial version of the legislation covered provisions to
enable the of outsourcing of some of the Office of Technical
Inspection's services to unspecified external experts. According to
Article 30 of the proposal, within a period of two years from the date
of entry into force of the act, the Office of Technical Inspection might
delegate the execution of certain tasks necessary to carry out the trial
operation of the wind power plant to entities with the necessary
knowledge and experience. What raised justified concerns was a plan
to exclude such services from the provisions of Polish public procure-
ment law.

The new legislative initiative gained notoriety for its resolute
approach towards wind installations. National and international in-
dustry organisations as well as the press became interested in this
matter. Seen in this light, the European Wind Energy Association
(EWEA) described the draft law as “a detailed plan to shackle the
industry's prospects in Poland [was one of Europe's strongest perfor-
mers in 2015] … designed to stop deployment and will likely damage
investor confidence,” (The Guardian, 2016) that “will tie projects up in
red tape and make life difficult for developers by imposing arbitrary
rules that serve no other purpose than to prevent wind turbine
deployment” (Bloomberg, 2016). On a similar note, national NGOs
and wind investors, supported by experts and Parliamentary Members
representing oppositions have raised numerous objections calling for
the termination of further parliamentary work, or if that would not
happen, at least mitigation of the harmful effects of the proposed
legislation on the wind industry. In part, they succeeded. Proposals
discussed in this section of my paper, regardless of how controversial
and rigorous they were, remained only ideas. In the course of the
legislative process, the act on the investments in wind power plants
has been passed with a reduced negative impact on the Polish wind
industry.

How does it balance the interests of investors and residents* Or
maybe one should ask: does it balance these interests* Let us delve into
the law in force and try to find the right answers.

4. New definitions and the tax regime

Simplicity does not always lead to simple effects. The definitions
introduced by the act proves this. Seemingly plain, only two in number
(that could even be limited to one), they overturn the existing tax
system in regard to the wind industry. They are the definitions of a
wind power plant and its technical elements. Their scope and close
relationship makes it possible to combine them and reduce the
definitions required for the needs of the new legislation to one (i.e.
an extended definition of a wind power plant). Nevertheless, this does
not happen, and two separate definitions exist.

They are aimed at redefining the way in which wind turbines are
regulated in law. The new approach includes qualifying the wind power
plant as a building within the meaning of construction law, consisting
of at least a foundation, a tower, and the technical elements of a power
greater than the power of micro-installations within the meaning of the
act on renewable energy. In terms of technical elements these are the
rotor blade units, a powertrain, a power generator, the control systems,
the gondola units and any fixing and rotation mechanisms.

These changes are closely linked with the amendments introduced
by the act on investments to the others which are vital for carrying out
investments legislation, i.e. the act of July 7, 1994 – construction law.
The act on the investments in wind power plants redefines one of its
key terms, i.e. a definition of the “construction”. The new wording of
“construction” does not distinguish the division between the construc-
tion elements and the technical devices. In practice, it means qualifying
the entire wind power plant (both the construction and the technical
elements) as a construction. As a result, it changes the tax base of the
real estate tax that is derived from building a wind power plant. Put
simply, the new legislation makes the tax higher. So far, the base for the
real estate tax was calculated with the use of construction parts of the
wind power plant. These were the foundations and the mast of a wind
turbine, as confirmed by judiciary (Judgement II FSK 1397/10).
Nowadays the tax will cover both the construction parts as well as
the technical elements of the wind power plant such as generator,
controller, transformer, gearbox, rotor with blades, control computer,
and systems supporting operation of the power plants.

However, according to Article 17 of the act on the investments in
wind power plants, since the entry into force of the new legislation, the
real estate tax for wind power will be determined and collected in
accordance with the previous regulations until December 31, 2016.
This gives the wind farm operators quite a narrow window for
preparing for the additional financial burdens that will derive from
the introduction of the new way of calculating taxes.

5. Stricter localisation rules for wind turbines

The new law limits the legal basis for localising wind power plants.
According to Article 3 of the analysed act, a wind power plant can be
constructed only under a local spatial plan. In contrast, the previous
legal environment allowed investors to install the wind power plant
when an individual decision on the construction condition was issued.
The new rule makes this impossible. The local spatial plan is the sole
document that legalises the installation of a wind turbine.

Nevertheless, the rule related to the local spatial plan is not central
to the new law. Its backbone is a height standard imposing a minimum
distance in which the wind power plant can be located and constructed.
The minimum distance between the wind power plant and the nearest
buildings must be at least ten times the height of the wind turbine. The
height is measured from the ground level to the top point of the
turbine, including technical elements, in particular the rotor together
with the blades. This constitutes the total height of the wind power
plant.

Truthfully – and this must be clearly and frankly stressed – Poland
is not the only country where wind height standards apply. Such
requirements exist in other European countries although their scale
varies. At the end of 2013 EWEA (now WindEurope) published the
results of research conducted on the planning guidelines for wind
energy projects in Europe. It covered twelve countries: Austria,
Belgium (only Flanders), Czech Republic, Denmark, Greece, Italy, the
Netherlands, Norway, Portugal, Romania, Switzerland, and the United
Kingdom,; nevertheless the distance standards (in different forms and
levels) apply also in other countries, e.g. Ireland, Sweden, Portugal,
France together with some parts of Canada and Australia (see more
Haugen, 2011).

According to the EWEA's research, the distance requirements of
wind installations differ across Europe. In some countries the mini-
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mum distance rules depend on the tip height or the turbine's rotor
diameter (Denmark, Italy, Romania, and Greece). If no mandatory
distance standards are in place, wind energy developers have to comply
with noise guidelines anyway, like in Belgium-Flanders, Norway,
Switzerland and the UK (EWEA, 2013).

Sometimes, in certain circumstances, the local authorities can
introduce different standards for wind energy projects in Austria and
Italy (EWEA, 2013), or in Germany, where distance standards (setback
from residences) exist in the nine of the sixteen provinces (Länder)
(Haugen, 2011, pp. 7–10). These are included in Haugen's report
(2011, pp. 7–10): Saarland (550–850 m), Lower Saxony (1000 m),
Thuringia (1000 m), Hesse (1000 m), Bremen (noise regulations
usually result in a setback distance of around 500 m from residences),
Rhineland-Palatinate (usually 1000 m setback from residences is
recommended), Schleswig-Holstein (1000 m setback from towns and
vacation areas, 500 m from rural areas with a number of homes, and
300 m from rural areas with one-four dwellings), Hamburg (300 m
setback from individual dwellings, 500 m setback from residential
areas), Saxony (as a minimum one height turbine setback from
everything, 300 m setback for one turbine, 500 m setback for wind
facilities). Nevertheless, many of the mentioned standards are just
recommendations and some were determined in courts’ rulings.
Moreover, some of them can be increased when necessary and others
can be decreased if the protection is not needed. As a result, final
setback distances are very often determined on a case-by-case basis
(Haugen, 2011, pp. 5–10). Similarly, one may recall the English
approach in which the “distance alone did not necessarily determine
whether the impact of a proposal is acceptable or not” (Smith, 2016, p.
12) In England, the distance plays an auxiliary role. When it comes to
an impact of wind turbines, it is taken into account together with other
factors specific to the local context, like topography, the local environ-
ment, nearby land uses, etc. (Smith, 2016, p. 12).

Comparing the Polish standard of at least ten times the height of the
wind turbine with other countries one can easily notice that Poland
stands out from the other states because of the rigorous approach that
is applied. Austria is among those countries to which Poland can be
collated. In addition, Austria is addressed in the Explanatory
Memorandum to the proposal of the act on the investments in wind
power plants as one of those countries in which the distance standards
are at a level similar to those proposed in Poland (in practice the Polish
standard will reach 1500–2000 m). Nevertheless, it is hard to compare
those two countries (Felber and Stoeglehner, 2014); firstly, as different
standards apply in Austria's different regions (ranging from 800 to
1500 m). Secondly, in lower Austria, an additional buffer of 2000 m
distance to dwellings may be placed only if the local community does
not agree with the wind farm investment (EWEA, 2013, p. 3). In
general, as indicated in the aforementioned EWEA's report, either the
fixed distance standards do not apply, or are much less severe than the
those in Poland. For instance in Denmark the standard separation
distance is set at four times the tip height, i.e. 4 x tip height (EWEA,
2013, pp. 3–4).

All things considered, it is necessary to emphasise that the rigorous
Polish wind height standard works in two directions. It covers
construction of wind power plants and buildings. In this context, as
stated in Article 4, the new wind turbines cannot be localised within the
zone drawn by the calculation of the total height of the wind power
plant multiplied ten times. This also influences new residential build-
ings. as constructing them in the mentioned zone is prohibited. Apart
from these rules, keeping the ten times distance is also required for the
location and construction of wind power plants in relationship to areas
of nature protection and forest promotional complexes. On the other
hand, this does not apply to a reverse situation. The new forms of
nature protection and forest promotional complexes can be localised
even inside the ten times distance zone. Similar facilitations concern
the reconstruction, renovation or assembly of a residential building. In
cases where construction activities are related to an existing building

the ten times distance is not required.
Because of its importance, the new legislation defines the manner in

which the minimum distance should be calculated. In Article 5 it is
perceived as the “shortest distance” that can be drawn between the
elements listed in points 1–3 and 4–5. These are: (1) a horizontal
projection of the existing residential building, (2) a border area covered
by a decision on the construction conditions for an investment in
residential building, or (3) a borderline of a terrain whose development
specified in the local spatial plan allows investments in residential
building. To indicate the minimum distance the shortest distance
should be drawn between one of those three elements and (4) a circle
whose radius is equal to half the diameter of the rotor with blades, and
its middle is the middle of the circle circumscribed on the contour of
the tower of the existing wind power plant, or (5) a borderline of a
terrain whose development specified in the local spatial plan allows
investments in wind power plants. In terms of the forms of nature
protection and forest promotional complexes, the minimum distance is
based on the shortest line connecting a point on the border area and
respectively, a circle or a line referred to in (4) or (5).

A legal significance of the minimum distance emerges from Article
6. It imposes on selected authorities an obligation to take the minimum
distance into account when issuing decisions. The provisions include:
municipal authorities when preparing, adopting or amending the study
of conditions and directions of spatial development; the authorities of
the commune and the province governor when preparing, adopting or
amending the local spatial plan as well as issuing the zoning permit; the
architectural and building administration when issuing construction
permits and determining whether an objection to the application is
correct; authorities of a metropolitan union when preparing, adopting
or amending a framework study of conditions and directions of spatial
development of the metropolitan union,; authorities of a metropolitan
union when preparing, adopting or amending the spatial development
of the metropolitan union; the authorities issuing decisions on
environmental conditions as part of the decision making process.

The act on the investments in wind power plants gives a special
position to the local spatial plan. Article 7 confirms it. The act provides
two categories of plans. Those that include the possibility to build a
wind power plant, and those that do not. With respect to the first one, if
the local spatial plan covers the space for building a wind power plant it
has to determine the total height of the wind turbine. Moreover, this
plan should be made at least to an area where, in accordance with
Article 4 (1), new residential buildings cannot be located, and whose
borders are determined with regard to the maximum total height of the
wind power plant specified in the plan. In addition, an Explanatory
Memorandum attached to the draft resolution on the accession to the
preparation of the local spatial plan, which provides the location of the
wind power plant shall, in particular, determine the maximum total
height of the wind power plant specified in the plan.

Apart from the described changes in construction law and the tax
regime, the act on the investments in wind power plants amends other
legal acts, crucial for carrying out most of the construction. These are:
the Act of March 27 (2003) on spatial planning and land development
and the Act of October 3 (2008) on sharing information about the
environment and its protection, public participation in environmental
protection and environmental impact assessment.

Also in terms of the first one, the act on the investments in wind
power plants introduces new rules on construction permits for wind
power plants. By amending Article 83 (3) the act on investments gives
the power to issue a construction permit for wind power plant to the
governor of a region (wojewoda) instead of the head of a county
(starosta). This puts wind power plants in the same category as such
high-scale investments as channels, public, national and regional
roads, civil airports and strategic investments in the transmission grid.

With respect to spatial planning and land development, the act on
the investments in wind power plants provides some specific provi-
sions for wind power micro-installations. By introducing new Article 15
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(4) to the act on spatial planning and land development, in current
stricter rules for wind power plants, it makes it easier to install the
smallest wind turbines. If the local spatial plan does not prohibit
location of such devices, they can also be installed when the terrain is
used for needs other than production.

The act on the investments refers also to the act on sharing
information about the environment and its protection, public parti-
cipation in environmental protection and environmental impact
assessment. Here, the act on the investments extends the powers of
the Regional Director for Environmental Protection who becomes a
competent authority in the field of issuing decisions on the environ-
mental conditions of wind power plants. Similarly, as in the case of the
construction permit the decision on the environmental conditions
regarding wind power plant is raised to a higher level. According to
the new legal order, instead of local authorities that are counterparts of
mayors (wójt in the rural communes, burmistrz or prezydent in the
smaller and larger municipalities) the Regional Director gains the
power to issue the aforementioned decision.

6. Existing installations in transition

As in the vast amount of cases, the new legislation includes the rules
for the in-between period, necessary for conducting a transition of the
current system towards a new legal regime. This is the role of Chapter
IV of the act on the investments in wind power plants that addresses
transitional and final provisions. With respect to wind turbines
operated at the date of entry into force of the Act which do not meet
the standards of the minimum distance, the range of investment
activities is limited. The new legislation allows for repairs to be carried
out and other activities necessary for the proper use of the wind power
plant with the exception of activities that increase the operational
parameters of the power plant or increase its impact on the environ-
ment. The act on investments also provides rules for construction
permits for wind power plants issued before the entry into force of the
act. According to Article 12 (2) the construction period is valid, if
within 3 years from the date of entry into force of the act the usage
permit will be issued. The same refers to any construction permits
issued as a result of the proceedings initiated and not completed until
the entry into force of the law (these proceedings are carried out on the
basis of existing regulations).

The act on the investments in wind power plants also contains
extended temporary provisions on spatial planning. Firstly, it covers
the process of issuing zoning permits. According to these rules,
proceedings concerning the zoning permit for residential buildings
commenced and not completed by the date of entry into force of the
act, are being run on the basis of existing regulations for 36 months,
counted from the date of the entry. Moreover, with respect to these
proceedings, the minimum distance provided in Article 4 of the act on
investments cannot be a reason for refusal to issue a construction
permit. On the other hand, proceedings concerning the zoning permits
of wind power plants initiated and not completed by the entry into
force of the act on investments shall be discontinued. Similarly, the
zoning permits for the wind power plants issued before the entry into
force of the new act are repealed, unless, prior to the entry into force of
the act those wind investments were the subject of initiated proceed-
ings for the issuance of a construction permit.

The new legislation does not repeal studies of conditions and
directions of spatial development, regional spatial plans adopted before
the entry into force of the act on investments or local spatial plans that
were in force on the date of entry into force of the new legislation. Even
in a situation where a local spatial plan provides for a location of a wind
turbine, the architecture and construction administration will refuse to
issue the construction permit and the authority responsible for issuing
decisions on environmental conditions will also refuse to issue it, if this
investment does not meet the requirements of the minimum distance.
On the other hand, if the proceedings cover the construction of a

residential building, the minimum distance standard cannot be a
reason for a refusal to issue a construction permit. Similarly, within
36 months from the date of entry into force of the act on investments
the adoption of local spatial plans which allow the construction of
residential buildings is possible on the basis of existing regulations.
This, however, does not cover the local spatial plans providing for the
location of new wind power plants. Moreover, the transitional provi-
sions of the act on investments distinguish situations in which the draft
version of the local spatial plans (or their changes) where presented for
public opinion during the consultation process. Such draft versions (or
changes to plans) are proceeded with regulations prior to the act on
investments. Respectively, those draft versions as well as any changes
that were not presented to the public are ruled by the new legislation.

7. Results and discussion: against the hammer thrown at the
wind industry

The law finally adopted by Parliament is an impediment to the
Polish wind industry. Such an approach raises many concerns that
need to be considered from the European law point of view. The basic
doubt is the compatibility of the new law with the Directive 2009/28/
EC (2009). As stated in the preamble to the Directive “[t]he procedure
used by the administration responsible for supervising the authorisa-
tion, certification and licensing of renewable energy plants should be
objective, transparent, non-discriminatory and proportionate when
applying the rules to specific projects. In particular, it is appropriate
to avoid any unnecessary burden that could arise by classifying
renewable energy projects under installations which represent a high
health risk.” The rules provided in the preamble are corroborated by
the Directive's provisions. According to Article 13 (1) “Member States
shall ensure that any national rules concerning the authorisation,
certification and licensing procedures that are applied to plants and
associated transmission and distribution network infrastructures for
the production of electricity … from renewable energy sources … are
proportionate and necessary.”Moreover, it is the role of Member States
to take the appropriate steps to ensure that “rules governing author-
isation, certification and licensing are objective, transparent, propor-
tionate, do not discriminate between applicants and take fully into
account the particularities of individual renewable energy technolo-
gies,” as well as “the respective responsibilities of national, regional and
local administrative bodies for authorisation, certification and licensing
procedures including spatial planning, are clearly coordinated and
defined, with transparent timetables for determining planning and
building applications,” as stated in Article 13 (1) (a) and (d).
Additionally, in pursuance of Article 13 (3) “Member States shall
recommend to all actors, in particular local and regional administrative
bodies to ensure equipment and systems are installed for the use of
electricity … from renewable energy sources … when planning, design-
ing, building and renovating industrial or residential areas.” Last but
not least, “Member States shall introduce in their building regulations
and codes appropriate measures in order to increase the share of all
kinds of energy from renewable sources in the building sector,” as
provided in Article 13 (4) of the Directive 2009/28/EC (2009).

Clearly contrary to these principles were those provisions of the
drafted-legislation that included the already presented role of the Office
of Technical Inspection, concerning its decisions as well as its checks.
Changed during the legislative process the binding provisions of the
investment act no longer constitute such a flagrant threat. Although, as
I indicated during the legislative process, what can be assessed as
discriminatory and biased burden contrary to European law can be
choosing only one industry as that which needs extra site regulations.
Similarly, the revealed intention of the legislation (“these devices emit
noise, inaudible to the ear infrasound, cause vibration, a flickering
effect, and may also constitute a direct threat to life or health in the
event of failure or icing of the blades in the winter”) may raise some
questions about their accordance with the European law whose binding
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standard is to “avoid any unnecessary burden that could arise by
classifying renewable energy projects under installations which repre-
sent a high health risk” (Foundation for Sustainable Energy, 2016).

Nevertheless, one should understand the need for locating wind
farms on land in a proper way. “Proper way” means leading to a
reduction of the potential negative impact of the investment on the
environment and society. However, a regulatory gap that existed for a
very long time in Poland resulted in a very strict and unfair approach to
the rules on constructing wind turbines. An unregulated development
of the energy sector has led to overregulation. Determining an
inflexible, artificial distance in which onshore wind turbines can be
constructed in the surroundings of residential buildings is its clear
example. It is more burdensome than the solutions selected by other
countries (the Polish standard of a non-investment buffer zone is
among those most rigorous in Europe). This level of burden constitutes
the phenomenon of overregulation (see Guzman, 2011, p. 349),
understood as a concept in which either the state or its institutions
impose “too many or too restrictive rules, rules which stifle social or
economic creativity and efficiency” (Dobler, 2012, p. 222). In effect, the
created administrative architecture is impractical for everyday life (see
Bright, 2002, p. 43).

To balance both extremes (lack of regulation and overregulation),
together with the Foundation for Sustainable Energy I proposed some
improvements to the new Polish legislation on wind energy. Firstly,
each wind investment should be individualised and evaluated with a
use of environmental impact assessment, extended by the best prac-
tices deriving from social dialogue and case studies of already
conducted investments (Foundation for Sustainable Energy, 2016).
In many cases a binding fixed distance may be too large in terms of the
real impact of wind turbines. In some others it may be too small. In this
context, the real influence of wind installations could be adequately
assessed by a conducted environmental impact assessment
(Foundation for Sustainable Energy, 2016). However, understanding
that the development of wind energy in Poland caused some con-
troversy among environmental groups and local communities, it is
justified to take into account, during the environmental impact
assessment, additional requirements. The additional standards of the
environmental impact assessment could cover the flickering effect or
the influence of wind turbines on the landscape (Foundation for
Sustainable Energy, 2016).

Moreover, special attention should be paid to the role of public
consultations accompanying the wind investment. This type of tool
must be used on a wider scale, as it allows reconciliation of the
sometimes differing interests of both parties, i.e. the investor and the
local community (Foundation for Sustainable Energy, 2016). Public
consultations are an essential element of the implementation of the
principles of good social dialogue and active public participation in
making key decisions influencing local communities. Public consulta-
tions enable the selection of an optimal location for investments and
lead to a compromise (Foundation for Sustainable Energy, 2016). They
exclude the omission of the legitimate interests of both society and the
investor. The broad public consultations accompanying the infrastruc-
ture investments are a chance to balance the mutual interests and
expectations, such as the revenues to the local budget (Foundation for
Sustainable Energy, 2016).

8. Conclusions and policy implications: the wind, or not the
wind, that is the question

In recent years Poland has been praised for the development of
onshore wind energy. At the end of 2015 the installed capacity reached
more than 5 000 MW and over four years it has risen by almost 3
400 MW (PSEW, 2016, p. 3). At the beginning of 2016 it amounted to
13% of the country's entire power system, and the share of energy from
wind in the total energy production has reached 6,21% (PSEW, 2016,
p. 3). In terms of capacity Poland has more wind farms than Denmark

or Portugal, both considered “green leaders” with respect to renewable
installations (EWEA, 2016, p. 4). With respect to annual installations,
Germany was the largest market in 2015 installing 6013 MW of new
capacity while Poland came second with 1266 MW installed which is
double the number of the installations in 2014 and totals a quarter of
its national cumulative capacity by the end of 2015 (EWEA, 2016, p. 5).
How will things look in the near future*

There are many signs that the Polish wind energy market falls into
times of Shakespearean uncertainty. The new law reduces investment
opportunities in terms of land eligible for wind power plants. The
buffer zone enacted in the new law in practice ranges from 1,5–2 km.
Moreover, the zone should be identified in conjunction with other
factors relevant to wind energy investments, such as the wind condi-
tions, connection to the grid, acquisition of a land, etc. Therefore, it will
be much harder nowadays to find a right place in Poland to build and
operate an onshore wind farm.

On the other hand, the legislation does not apply to investments
undertaken in the Polish maritime areas within the meaning of the act
on the maritime areas of the Polish Republic and the Maritime
Administration. This field is directly excluded from its scope in
Article 2 of the investment act. Paradoxically, this approach, may allow
for the development of the offshore wind energy sector. Where to build
new renewable installations if not on land* Maybe sea is the answer, as
Poland needs to meet the goals imposed by the Climate and Energy
Package.
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