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EDITOR'S INTRODUCTION

This Special Issue of the Yearbook of New Zealand
Jurisprudence has had a long gestation period. It comprises a
series of themed articles on the controversial topic of Law
and Security after September 11th that have been written over
the past 18 months. The project was focused around two
symposiums hosted by the University of Waikato Law
School and the University of Hull in August 2004 and
February 2005, respectively where a number of the papers
were presented and discussed. The theme was by the Ahmed
Zaoui case, which has become something of a cause celebre
in New Zealand, and the realization that this case was
symptomatic of global changes towards law and security.

The project was undertaken in collaboration with the
McCoubrey Centre for International Law without whose
input the project would not have been possible. It is a
measure of the late Professor McCoubrey's impact that
several of the authors were either fonner colleagues or
students of his and it is appropriate that the centre set up in
his honour should have been involved in this work. Particular
thanks must go to its current Director, Dr. Richard Burchill
for his efforts.

The nature of this project and the discussions at the various
seminars has led to a long process of publication and thanks
must go to the authors for their efforts and constant attempts
to keep their articles up to date. I must also thank the
international panel of reviewers who gave up their time to
provide valuable comments and feedback, particularly Dr.
James Sweeney at the University of Newcastle for stepping
into the breach at extremely short notice.

The result of all these efforts is a tmly international collection
of articles from leading scholars and practitioners that assess
the impact of September 11 th and its aftermath from both
international and domestic angles.



There are two themes that run through this collection. Firstly,
the growing connection between domestic Public Law and
Public International Law, which makes it increasingly
difficult to study one without the other. Domestic public law
is increasingly driven by intemationallegal requirements (or
perceived requirements) while domestic politics now, more
than ever, are impacting upon the international legal order.
This can be most clearly seen in the articles by Dr. Breen in
relation to New Zealand and Professor Wilson on the United
States. For this reason this collection presents both
international and domestic responses as a first step to
exploring the linkages between them.

The second theme that emerges is that although September
11th is often seen as a crucial watershed in recent political and
legal history, it is far from clear that this is actually the case.
For example, Professor Moir cogently argues that the Jus ad
Bellum, despite impressions to the contrary, has not shifted
since the response to the events of200l. Equally, much of the
domestic legislation under which the 'war on terror' is being
waged pre-dates 2001 while the use of executive detention is
far from a novel phenomenon. What has changed is the way
such legislation has been used and role of the judiciary in
policing it.

Whether global security has been enhanced by the responses
to the events of 2001 is an open question raised by a number
of the authors. Such a question is beyond the scope of this
collection but it nevertheless hovers n the background. As I
write this, the news reports yet another bombing in Baghdad
the security of the globe certainly does not appear to have
improved in the years since 2001. The rights of individuals
and rule of law certainly appear much less secure than they
did on September 10th 2001. It will be a long time before the
events that we are living through are properly understood.
This collection marks a small step on the road towards such
enlightenment.



It is customary in these introductions to give the reader a
short resume of the papers that are to follow, but given the
quality of the papers presented in this special edition and the
common theme this seems an unnecessary repetition. Instead
I recommend the articles contained in this edition of the
yearbook to you. It's been a long time coming but I am
confident that you will agree it is worth the wait.

Dr. John Hopkins
Editor
Special Edition: Law and Security after September 11th

Yearbook of New Zealand Jurisprudence



Reappraising the Resort to Force?
Jus ad Bellum and the War on Terror

LINnSAY MOIR*

INTRODUCTION

Many commentators claim that the military response to the
terrorist attacks launched on 11 September 2001,
encompassing action against Afghanistan and Iraq, and
commonly referred to as the 'war on terror', has significantly
impacted upon the international law regulating resort to
armed force (jus ad bellum). Some even suggest that the
operations in Afghanistan and, more especially, haq could
herald a sea-change in terms of when states may - or will 
use force, risking the very future of the UN system as we
know it. I A detailed examination of the impact of these
operations on the future of the UN and Security Council is
beyond the scope of this article. Instead, the legality of the
military action taken against Afghanistan in 2001 and Iraq in
2003 will be assessed in the context of the existing legal
framework, the justifications advanced and the reaction of the
international community. In light of the conclusions reached,
the article can then address the question of whether the right
to use force in intemationallaw is truly undergoing a radical
transformation.

Professor Lindsay Moir, McCoubrey Centre for International Law,
Law School, University of Hull, UK
See, for example, Richard A. Falk, 'What Future for the UN
Charter System of War Prevention?' 97 American Journal of
International Law (2003) 590; Thomas M. Franck, 'What Happens
Now? The United Nations After Iraq' 97 American Journal of
International Law (2003) 607; Tom J. Farer. 'The Prospect for
International Law and Order in the Wake of Iraq' 97 American
Journal of International Law (2003) 621; and Jane E. Stromseth,
'Law and Force After Iraq: A Transitional Moment' 97 American
Journal ofInternational Law (2003) 628.
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MILITARY ACTION AGAINST AFGHANISTAN

On 7 October 2001, the US and UK launched Operation
Enduring Freedom, a series of military attacks on Taliban
and Al-Qaeda targets in Afghanistan.2 Despite suggestions
that several alternative legal justifications could have been
advanced for the strikes,3 both states relied exclusively on the
right of self-defence.4 The validity of this claim depends
firstly on whether the terrorist attacks of 11 September could
be characterised as an armed attack for the purposes of
Article 51 of the UN Charter. Article 51, however, does not
entirely codify the international law of self-defence. In order
to be lawful, any such action must also satisfy the
requirements imposed by customary international law - Le.,
the use of force must also be necessary and proportionate in
the circumstances.5

Was there an Armed Attack?

Article 51 of the UN Charter pennits individual or collective
self-defence 'if an armed attack occurs against a Member of
the United Nations'. Exactly what type of activity constitutes
an armed attack is not, however, free from controversy.

For an exposition of the military response and events leading up to
it, see Sean D. Murphy, 'Terrorist Attacks on World Trade Center
and Pentagon' 96 American Journal of International Law (2002)
237.
In particular, Security Council authorisation under Chapter VII,
intervention at the invitation of the Northern Alliance, or
humanitarian intervention. For a brief examination of these
possibilities, see Michael Byers, 'Terrorism, The Use of Force and
International Law After 11 September' 51 International and
Comparative Law Quarterly (2002) 401, at 401-405.
For US justification, see the letter of 7 October 2001 addressed to
the President of the Security Council from the Permanent
Representative of the US to the UN, UN Doc. S/2001/946 (7
October 2001). The UK charge d'affaires provided similar
notification to the Security Council on the same date, UN Doc.
S/2001/947.
Case Concerning Military and Paramilitary Activities in and
Against Nicaragua (Nicaragua v. United States of America), Ie]
Reports (1986) 14, at paragraph 176.
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Christopher Greenwood, for example, accepts that the
concept is 'generally used with reference to the use of regular
armed forces by states', but counters that 'there is no a priori
reason why the term should be so confined.'6 Article 51
certainly does not limit self-defence to the situation where
one state is attacked by another. Indeed, as Thomas Franck
argues, 'the right is expressly accorded in response to "an
armed attack" and not to any particular kind of attacker. '7

Anned attacks can certainly be carried out by irregular
troops.8 This was made explicit in the Nicaragua Case, where
the International Court of Justice held that acts of armed
bands or irregular forces can amount to an armed attack
where the acts of armed force are 'of such gravity as to
amount to (inter alia) an actual armed attack conducted by
regular forces'.9 In order to arrive at this conclusion, the
Court relied on the UN General Assembly's Definition of
Aggression, which includes 'the sending by or on behalf of a
state of armed bands, irregulars or mercenaries which carry
out acts of armed force against another state of such gravity
as to amount to the acts listed [earlier in the paragraph]'. 10

Using this definition to determine the existence of an armed
attack is not entirely free from difficulty, in that no precise
conformity exists between the notions of armed attack and
aggression. Nonetheless, Christine Gray points out that the
Court's approach was probably justified in light of state
practice, and the decision stopped short in any case of
asserting that the two concepts were the same. It

10

II

Christopher Greenwood, 'International Law and the "War Against
Terrorism'" 78 International Affairs (2002) 301, at 307.
Thomas M. Franck, 'Terrorism and the Right of Self-Defense' 95
American Journal ofInternational Law (2001) 839, at 840.
Christine Gray, International Law and the Use of Force (2nd
edition, Oxford, 2004), 109.
Nicaragua Case, paragraph 195.
UNGA Resolution 3314 (XXIX), Definition of Aggression, 14
December 1974, Article 3(g).
Gray, Use of Force, 109.
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More problematic is the degree of state involvement
necessary for the actions of irregulars to qualify as an armed
attack. The Definition of Aggression requires that irregular
forces be sent 'by or on behalf of a state'. An ability to
attribute responsibility for the attacks to a state is therefore
necessary. The IeJ used a test of 'effective control' in
Nicaragua, holding that mere assistance provided by a state
in terms of weapons provision, or logistical or other support
was insufficient to constitute an armed attack. 12 The judgment
has been criticised, however, with the International Criminal
Tribunal for the Former Yugoslavia opting instead for an
'overall control' standard, arguing that both judicial and state
practice 'envisaged state responsibility in circumstances
where a lower degree of control than that demanded by the
Nicaragua test was exercised'. 13 Clearly, an element of state
control was still nonetheless required. That there was a close
relationship between AI-Qaeda and the Taliban regime is
beyond doubt. An element of complicity on the part of the
Taliban, and so Afghanistan, also seems certain. Whether the
Taliban exercised either effective or overall control over AI
Qaeda is less evident. The question of Taliban responsibility
for the 11 September attacks, and consequent legitimacy of
Afghanistan as a target, will be returned to below.

Several commentators do not, however, insist that state
responsibility must exist in order for an armed attack to have
occurred. Greenwood argues persuasively that the attacks on
the World Trade Center and Pentagon clearly demonstrate the
ability of terrorists - even if acting beyond the control or
without the complicity of any state - to cause 'death and
destruction on a scale comparable with that of regular
military action by a state'. He believes that 'it would be a

12

13

Although the Court accepted that such assistance could be a threat
or use of force, or unlawful intervention. See Nicaragua Case,
paragraph 195. Judges Schwebel and Jennings took the opposite
view.
Prosecutor v Tadic, Judgment of Appeals Chamber, 15 July 1999,
38 International Legal Materials 1518 (1999), paragraph 124. For
discussion, see Lindsay Moir, The Law of Internal Armed Conflict
(Cambridge, 2002), 49-50.
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strange fonnalism which regarded the right to take military
action against those who caused or threatened such
consequences as dependent upon whether their acts could
somehow be imputed to a state', 14 and illustrates the absence
of such a requirement by reference to the Caroline. 15

Commonly accepted as the locus classicus regarding self
defence in customary intemationallaw, that particular dispute
arose out of the activities of Canadian rebels rather than the
activities of state forces. At no stage, however, was it
suggested by the parties to the dispute (the US and UK) that
this factor had any impact on the legality of the anned
response. 16

In light of developments in the international order, and the
growing importance of non-state actors, such an approach is
certainly appealing. It would seem perfectly reasonable to
argue that the question of whether or not an armed attack has
occurred, in the sense of scale and consequences, should be
distinguished from the question of state responsibility for that
attack. Whether a state has been attacked, and who the state
may legitimately respond against can therefore be treated
separately.17 Whether state practice currently supports this
position is, however, doubtful.

Despite such difficulties, and before any determination had
been made regarding responsibility for the attacks, the UN
Security Council adopted Resolution 1368 on 12 September
2001. 18 The Preamble explicitly recognised 'the inherent right
of individual or collective self-defence', from which it might

14

15

16

17

IK

Greenwood, 'War Against Terrorism', 307.
29 British and Foreign State Papers 1137-1138, 30 British and
Foreign State Papers 195-196.
Greenwood, 'War Against Terrorism', 308.
Malcolm Shaw, for example, argued in 'War View: Keep the
Response Legal' , <http://news.bbc.co.uk/hi/english/uk/ newsid_
1587000/1587034.stm>, 9 October 2001, that the 'assault upon the
World Trade Center and upon the Pentagon in both nature and
extent cannot constitute anything other than an "armed attack"',
adding that 'more difficult to answer is the question of
responsibility' .
UN Doc. SlRes/1368 (2001), 12 September 2001.
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reasonably be assumed that the Security Council considered
the 11 September atrocities to constitute an armed attack, and
that self-defence was indeed available. 19 Unfortunately,
Resolution 1368 makes no explicit mention of an armed
attack having occurred. Instead, paragraph 1 determined the
attacks to represent 'a threat to international peace and
security'. The same is true of Resolution 1373.20 Of course,
this does not mean that they cannot also be an armed attack,21
and the implication that the international community believed
this to be the case seems clear.

Taking the above factors into account, it would seem
untenable to insist that the events of 11 September 2001 did
not, and - in international law - could not, amount to an
armed attack upon the US. The consequence of such a
determination is that the US (and any other state acting in a
collective response - in this case the UK) had the right to
respond forcibly through the legitimate exercise of self
defence. Be that as it may, some difficult questions regarding
the use of force against Afghanistan remain.

19

20

21

See, for example, Greenwood, 'War Against Terrorism', 308, who
argues that the language used by the Security Council 'could only
mean' that the attacks were considered an armed attack for the
purposes of Article 51. See also Franck, 'Terrorism', 840.
UN Doc. S/Res/1373 (2001), 28 September 2001. See Antonio
Cassese, 'Terrorism is Also Disrupting Some Crucial Legal
Categories of International Law' 12 European Journal of
International Law (2001) 993, at 996, where Resolution 1368 is
described as 'ambiguous and contradictory' .
As Greenwood explains, 'War Against Terrorism', 307, the
invasion of Kuwait by Iraq in 1990 was treated by the Security
Council as a threat to/breach of international peace and security.
At the same time, however, the right of Kuwait and its allies to act
in self-defence was reaffirmed, clearly demonstrating that the
invasion was an armed attack.
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Was the Response Necessary?

Was the Attack Over?

The terrorist attacks occurred on 11 September 2001. The
response did not take place until 7 October 2001, twenty-six
days later. As Antonio Cassese explains, 'traditional or
"classic" self-defence must be an immediate reaction to
aggression; if the victim state allows time to elapse, self
defence must be replaced by action under the authority of the
UN Security Council. Nor can the victim state resort to armed
reprisals, which ... are held to be contrary to international
law.'22 Does this delay cast doubt over the legitimacy of the
US response as self-defence?

If considered a response to an isolated armed attack which
was over, the military action against AI-Qaeda and
Afghanistan certainly looks like an armed reprisal. 23 As such,
it would be contrary to intemationallaw.24 In order to qualify
as a lawful exercise of self-defence, the use of force must be
protective rather than punitive, Le., necessary to repel an
ongoing or imminent armed attack, rather than to retaliate for
a previous attack. In practice, this is often an extremely

22

23

24

Cassese, 'Terrorism', 997-998. Franck, 'Terrorism', 840, argues,
however, that the requirement of an immediate response 'comes
from a misunderstanding of the Caroline decision, which deals
only with anticipatory self-defense.'
See Eric PJ. Myjer and Nigel D. White, 'The Twin Towers
Attack: An Unlimited Right to Self-defence?' 7 Journal ofConflict
and Security Law (2002) 5, at 8, where they see 'problems' due to
the lack of immediacy: 'This is not the same as the Falklands war
in 1982 for instance, when the British took several weeks to
respond to the Argentinian invasion. The armed attack in that
situation was continuing in the form of an occupation of the
islands, and the UK response was continuous though somewhat
ponderous. In the current crisis the attack was over and the
response appeared more in the shape of punitive reprisals, actions
that are generally viewed as illegal in international law' .
See UNGA Resolution 2625 and Advisory Opinion on the Legality
of the Threat or Use of Nuclear Weapons, IC] Reports (1996) 226,
at paragraph 46.
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difficult distinction to make. A number of states, including
the US, have sought to rely on the 'accumulation of events'
theory, whereby a consistent pattern of small-scale attacks is
seen as amounting to a single - and ongoing - armed
attack. This could justify a large-scale response, since
proportionality is to be measured against the attack as a
whole and the continuing threat, rather than individual
incidents.25

Seen in the context of attacks on American embassies in
Ethiopia and Kenya in 1998, and the USS Cole in 2000, it
could be argued that the 11 September attacks were simply
the latest terrorist acts in an ongoing armed attack against the
US. In that case, it could be argued that the military response
was legitimately designed to repel further, imminent, attacks.
Rejection of the 'accumulation of events' theory would not,
however, necessarily prove fatal. Even if the 11 September
attacks are considered to be unrelated to previous terrorist
attacks on US targets, it would not seem unreasonable to treat
them as the initiation of a new armed attack. The fact that the
events in question were limited to 11 September does not
preclude the possibility, or likelihood, that other attacks
would occur in due course - in other words, that the armed
attack would continue. It is precisely this continuing threat of
armed attack that the US was defending itself against. As
John Negroponte, US Ambassador to the UN, explained in
his conununication of7 October, 2001:

The attacks on 11 September 2001 and the ongoing
threat to the United States and its nationals posed by the
Al-Qa'ida organization have been made possible by the
decision of the Taliban regime to allow the parts of
Afghanistan that it controls to be used by this
organization as a base of operation...

25 The relationship between armed reprisals and self-defence is
particularly difficult and complex. For further discussion see Gray,
Use of Force, 121-125, and 160-164; Christopher Greenwood,
'International Law and the United States' Air Operation Against
Libya' 89 West Virginia Law Review (1987) 933.
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In response to these attacks, and in accordance with the
inherent right of individual and collective self-defence,
United States armed forces have initiated actions
designed to prevent and deter further attacks on the
United States.26

9

Likewise, the UK informed the Security Council that its
armed forces had been deployed 'in exercise of the inherent
right of individual and collective self-defence, recognized in
Article 51, following the terrorist outrage of 11 September, to
avert the continuing threat ofattacks from the same source.' 27

The use of force in self-defence against a continuing armed
attack is in no way contrary to intemationallaw.

It is accepted by a significant number of scholars and states
that states need not actually wait to be attacked in order to
take defensive action. Self-defence is also available where an
armed attack is imminent.28 Whether an attack is imminent
must be determined according to the intelligence available 
a rather sensitive issue. The actions of states must, however,
be judged against the information available to them at the
time, rather than with the benefit of hindsight The US and
UK clearly believed that further attacks by AI-Qaeda were
imminent and, as such, explicitly informed the Security
Council that defensive action was being taken to prevent
these from occurring. As Greenwood argues, 'an imminent
threat of armed attack was undeniably in existence after 11
September and the military action taken by the United States
and its allies is properly seen as a forward-looking measure to
prevent that threat from materializing, rather than as a

26

27

28

UN Doc. 5/2001/946. Emphasis added.
UN Doc. 5/2001/947. Emphasis added.
See discussion in Greenwood, 'War Against Terrorism', 312. This
is limited, however, to the situation whereby an attack is imminent,
and not just likely or possible. Whether a more expansive notion of
anticipatory, or pre-emptive, self-defence exists in international
law is extremely doubtful - indeed, this author does not accept
that it does. See discussion below, and Gray, Use of Force, 129
133; Thomas M. Franck, Recourse to Force (Cambridge, 2002),
97-108; Hilaire McCoubrey and _Nigel D. White, International
Law and Armed Conflict (Aldershot, 1992),91-96.
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backward-looking act of retaliation for what had gone
before. '29 Taking military action to prevent an attack which,
although imminent, has not actually occurred yet,
undoubtedly makes an evaluation of its proportionality
difficult. 30 It does not, however, render the use of force
unlawful per se.

Was Afghanistan a Legitimate Target?

The September 11 attacks were perpetrated by AI-Qaeda, not
by Afghanistan. The extent to which the military response
against Afghanistan was lawful therefore depends upon the
extent to which Afghanistan itself (or the controlling Taliban
regime) was involved. The issue has already been raised with
respect to the question of whether the atrocities represented
an armed attack. It is the view of this author that they did.
Does this mean that Afghanistan was legally responsible for
the attacks, and that the use of force against Taliban targets
was permissible?

Security Council Resolution 1368 certainly called for states
to bring to justice not only the perpetrators of the terrorist
acts, but also their sponsors, stressing 'that those responsible
for aiding, supporting or harbouring the perpetrators,
organizers and sponsors of these acts will be held
accountable' .31 As Franck points out, there can be no doubt
that the Taliban regime falls within such a designation.32

Furthermore, the Taliban had clearly violated its obligations
in international law by allowing AI-Qaeda to operate from
within Afghanistan. The General Assembly's Declaration on
Friendly Relations asserts in the context of the prohibition on
the use of force that every state not only has the duty to
'refrain from organizing or encouraging the organization of
irregular forces or armed bands, including mercenaries, for
incursion into the territory of another State', but also to

29

30

31

32

Greenwood, 'War Against Terrorism', 312.
See discussion of this issue below.
UN Doc. SlRes/1368 (2001), 12 September 2001, paragraph 3.
Franck, 'Terrorism', 841.
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'refrain from organizing, instigating, assisting or participating
in acts of civil strife or terrorist acts in another State or
acquiescing in organized activities within its territory directed
towards the commission of such acts when the acts ...
involve a threat or use of force. '33 This interpretation refers,
however, to the use offorce as prohibited by Article 2(4) of
the UN Charter. The threat or use of force per se does not
trigger the right of self-defence - only an armed attack does
this, and there is no suggestion that the use of force and an
armed attack are the same thing. 34 Afghanistan may well have
violated several international obligations, but not all
violations of international law by a state permit an armed
response.

Afghanistan's responsibility for the September 11 attacks
must accordingly be demonstrated. This is difficult, and
depends upon the nature of the relationship between the
Taliban and AI-Qaeda. It will be recalled that the ICJ held in
Nicaragua that providing financial or logistical support and
weapons violated international law, but did not trigger state
responsibility for an armed attack.35 Rather, an element of
control on the part of the state was required. The extent of
this control may, however, have become rather flexible.
Cassese, for example, argues that:

the training, moving, lodging, and eqUIppIng of an
insurgent or terrorist army, or simply giving sanctuary
to rebels or terrorists ... should engage the State's
responsibility for attacks by the rebel or terrorist troops.
At the other end of the scale [assistance] may involve

33

34

35

UNGA Resolution 2625 (XXV), Declaration on Principles of
International Law Concerning Friendly Relations and Cooperation
among States in Accordance with the Charter of the United
Nations, 24 October 1970. For discussion see Greenwood, 'War
Against Terrorism' , 313, and Cassese, 'Terrorism' , 997.
Afghanistan was also in breach of several explicit obligations
imposed by the Security Council in the wake of attacks on
American Embassies in 1998.
Bruno Simma (ed), The Charter of the United Nations: A
Commentary (2nd edition, Oxford, 2002), Volume I, 790-792.
Nicaragua Case, paragraph 195.
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merely permitting insurgents or terrorists to sleep in
disused huts in remote border areas, acquiescence
which should not of itself engage the State's
responsibility for an armed attack.36

VoI8.!

Gray admits that 'considerable uncertainty' continues to exist
in this area.37 Other scholars have argued that the relationship
between the Taliban and AI-Qaeda met the requirements of
the Definition of Aggression in any case.38 The UK certainly
asserted that AI-Qaeda had been able to carry out the attacks
only 'because of their close alliance with the Taleban regime,
which allowed them to operate with impunity in pursuing
their terrorist activity' .39 The action taken by the US and UK
was therefore - at least explicitly - based on a higher level
of support than AI-Qaeda simply being harboured by the
Taliban.40 Neither state, however, made the claim that
Afghanistan was responsible for the attacks.41 Taliban control

36

37

38

39

40

41

Antonio Cassese, International Law (2nd edition, Oxford, 2005),
471-472. He accepts that the area between these extreme positions
is 'grey'. See also Moir, Internal Armed Conflict, 49-50.
Gray, Use of Force, 167.
Gray, ibid., refers to Byers, 'Terrorism After 11 September'.
UK Government, 'Responsibility for the Terrorist Atrocities in the
United States', available at <http://www.number-l0.gov.uk/
outputJpage3682.asp>.
Addressing the nation on September 11, President Bush stated that
the US would make 'no distinction between the terrorists who
committed these acts and those who harbor them', repeating in a
speech to Congress on September 20 that 'any nation who
continues to harbor or support terrorism will be regarded by the
United States as a hostile regime.' See Steven R. Ratner, 'Jus ad
Bellum and Jus in Bello After September 11' 96 American Journal
of International Law (2002) 905, at 906, referring to 'Address to
the Nation on the Terrorist Attacks' (September 11, 2001), 37
Weekly Compilation of Presidential Documents 1301, 1301
(September 17,2001) and 'Address Before a Joint Session of the
Congress on the United States Response to the Terrorist Attacks of
September 11 (September 20,2001), ibid., 1347, 1349 (September
24,2001), respectively. As illustrated above, however, the US and
UK letters to the Security Council invoking Article 51 had relied
upon the continuing threat of attack.
Greenwood, 'War Against Terrorism', 312, accepts that it would
have been difficult to produce evidence of state responsibility
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over AI-Qaeda may not have been conclusively proved, but a
degree of complicity in terms of their interdependence, and
significant involvement in AI-Qaeda activities on the part of
the Taliban, seemed clear. Some may doubt this, but the
evidence presented by the US and UK was found entirely
convincing by the vast majority of states.42

Greenwood suggests that Afghanistan's POSitIon could,
alternatively, be seen as 'analogous to that of a neutral state
which allows a belligerent to mount military operations from
its territory: even though it is not responsible for those
operations, it exposes itself to the risk of lawful military
action to put a stop to them. '43 Such lawful military action is,
however, properly limited to those enemy troops operating
from the neutral state, and not the infrastructure of the neutral
state itself.44 In any event, it would appear that the
relationship between Afghanistan and AI-Qaeda - despite
falling short of responsibility - was considered sufficient to
render the former a legitimate target for self-defence.
Extensive international support for the operation certainly
supports this contention.

42

43

44

sufficient to satisfy the Nicaragua criteria when military action was
initiated.
In addition to the Security Council, NATO, the ED, the OAS and a
number of individual states supported the action. Having received
evidence from the US, NATO found it 'clear and compelling' that
the attacks were directed from abroad, and triggered the self
defence provision of the Washington Treaty. See Statement by
NATO Secretary General, Lord Robertson, <http://www.nato.int/
docu.speech/2001/s011002a.htm>. Shaw states in 'Keep the
Response Legal' that 'governments from the US to the UK and
Pakistan, including scores of others around the globe' found the
responsibility of Afghanistan to have been 'adequately
demonstrated'. Cassese suggests that 'practically all states' had
accepted the legitimacy of action in response to the attacks based
on Article 51. See Cassese, International Law, 474.
Greenwood, 'War Against Terrorism', 313.
UK Ministry of Defence, The Manual of the Law of Armed
Conflict (Oxford, 2004),20.
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Was the Response Proportionate?

Not only must self-defence be necessary in the particular
circumstances, it must also be proportionate. The pivotal
question here is, 'proportionate to what?' It is certainly not
the case that the military response had to be proportionate to
the 11 September attacks in order to be lawful - this
represents a fundamental, although surprisingly common,
misunderstanding of the concept.45 Comparing the death and
destruction caused by the terrorist attacks with that caused by
the military response would be valuable in terms of assessing
proportionality if the US/UK operation was seen as an armed
reprisal rather than self-defence. International law does not
permit armed reprisals, however, and the action was never
characterised as such.

In contrast to reprisals, self-defence is forward-looking.
Proportionality therefore relates not to the armed attack that
has taken place, but rather to the continuing threat that the
use of force is designed to counter. It will be recalled that
Negroponte's communication to the Security Council on 7
October 2001, invoking Article 51, referred not only to the
attacks of 11 September 2001, but also to 'the ongoing threat
to the United States and its nationals' .46 It is against this
ongoing threat that proportionality must be measured. As
Greenwood explains, 'That does not mean that past events
are disregarded - the terrible loss of life on 11 September
was all too clear an indication of the destructive power of the
terrorists - but it is relevant as an aid to determining the

45

46

See, for example, Myjer & White, 'The Twin Towers Attack', 8,
where the authors suggest that the issue of proportionality was
problematic, asking, 'Does an attack against a small part of the
United States, albeit one with devastating consequences for the
people in the area hit, justify an armed response against a whole
country, with the aim not only to root out the terrorists but to
destroy and remove the effective, though unrecognized,
government?'
UN Doc. S/2001/946. See also the UK communication, UN Doc.
S/20D1/947.
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scale of the future threat, not as its own yardstick for
measuring proportionality. '47

Of course, compared to an assessment of damage already
suffered, it is difficult for states to demonstrate with precision
the extent of any future threat, no matter how imminent.
Nonetheless, it would seem reasonable to argue that, in light
of the capacity of AI-Qaeda to inflict massive harm on the
US, and given the apparent unwillingness of the Taliban
government to take steps preventing future attacks, the most
effective protection of American security would ,be gained by
seeking to destroy the AI-Qaeda network in Afghanistan and
to remove the Taliban regime. Measured according to this
scale, the military action taken by the US and UK was not
only necessary, but was also within the acceptable limits of
proportionality. The use of force against Afghanistan in
response to the terrorist attacks of 11 September was,
accordingly, a valid and lawful exercise of the right to self
defence.

MILITARY ACTION AGAINST IRAQ

Amid extensive international disagreement, Operation Iraqi
Freedom, aimed at the removal of Saddam Hussein and his
Ba'athist regime, began on 20 March 2003. Led by the US and
UK, but with participation by Australia and several other states,
the legal basis for the action remains highly contentious.

Was the Action Taken in Self-defence?

It is impossible to bring Operation Iraqi Freedom within
traditional notions of self-defence. In terms of a strict
application of Article 51, no armed attack attributable to Iraq
had taken place. Even the more expansive customary
approach to self-defence, enunciated in the Caroline Case,
requires an armed attack to be imminent. As Franck explains:

47 Greenwood, 'War Against Terrorism', 314.
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UN and International Atomic Energy Agency
inspectors were actively engaged in situ in an
apparent!y unrestricted search for weapons of mass
destruction (WMDs) undertaken with full authorization
by the Security Council. Whatever the inspectors did or
did not learn about Iraqi WMDs, nothing in their reports
lends any credibility to the claim of an imminent threat
of armed aggression against anyone.48
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Nonetheless, some commentators contend that anticipatory,
or pre-emptive, self-defence was a legitimate justification for
the action.49

In September 2002, whilst action against Iraq was being
contemplated, the US set out its National Security Strategy.50
Part V provides that:

We must be prepared to stop rogue states and their
terrorist clients before they are able to threaten or use
weapons of mass destruction against the United States
and our allies ...

... the United States can no longer solely rely on a
reactive posture as we have done in the past. The
inability to deter a potential attacker, the immediacy of
today's threats, and the magnitude of potential harm
that could be caused by our adversaries' choice of
weapons, do not permit that option. We cannot let our
enemies strike first.

48

49

50

Franck, 'What Happens Now?', 611. Miriam Sapiro, 'Iraq: The
Shifting Sands of Pre-emptive Self-Defense' 97 American Journal
of International Law (2003) 599, at 603, agrees that the US failed
to identify any imminent threat. Vaughan Lowe, 'The Iraq Crisis:
What Now?' 52 International and Comparative Law Quarterly
(2003) 859, at 865, succinctly concludes that there is 'no arguable
case' for self-defence.
See, for example, John Yoo, 'International Law and the War in
Iraq' 97 American Journal of International Law (2003) 563; Ruth
Wedgwood, 'The Fall of Saddam Hussein: Security Council
Mandates and Preemptive Self-Defense' 97 American Journal of
International Law (2003) 576.
The National Security Strategy of the United States of America,
http://www.whitehouse.gOY/nsc/nss.html.
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... The greater the threat, the greater is the risk of
inaction - and the more compelling the case for taking
anticipatory action to defend ourselves, even if
uncertainty remains as to the time and place of the
enemy's attack. To forestall or prevent such hostile acts
by our adversaries, the United States will, if necessary,
act pre-emptively.

17

This assertion of a right to act pre-emptively caused
'considerable consternation' .51 It would seem clearly to
exceed the limits of international law which, to the extent that
it permits anticipatory self-defence at all, does so only in
those circumstances mentioned in the Caroline.52

US Officials strenuously denied that the 'Bush doctrine' was
an innovation, arguing that Secretary of State Webster had
made a famous defence of anticipatory action.53 As Richard
Gardner outlines, however, such an interpretation of the
Webster formula is 'patently misleading'. In fact, Webster
strictly limited anticipatory self-defence, asserting that it was
possible only where an attack was imminent.54 The Strategy
accepts in Part V that:

For centuries, international law recognized that nations
need not suffer an attack before they can lawfully take
action to defend themselves against forces that
represent an imminent danger of attack. Legal scholars
and international jurists often conditioned the
legitimacy of pre-emption on the existence of an
imminent threat - most often a visible mobilization of
armies, navies, and air forces preparing to attack.

51

52

53

54

Dino Kritsiotis, 'Arguments of Mass Confusion' 15 European
Journal ofInternational Law (2004) 233, 246.
Michael Bothe, 'Terrorism and the Legality of Pre-emptive Force'
14 European Journal of International Law (2003) 227, at 231,
states that the Caroline formula 'is as far as pre-emptive self
defence possibly goes under current international law' .
Richard N. Gardner, 'Neither Bush Nor the "Jurisprudes'" 97
American Journal of International Law (2003) 585, at 586,
referring to a briefing by a Senior Official on 20 September 2002.
Ibid., 587.
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It goes on, however, to argue that, 'We must adapt the
concept of imminent threat to the capabilities and objectives
of today's adversaries.' John Yoo has asserted that
imminence should no longer be limited to temporal scope,
but should also include:

... the probability of an attack; the likelihood that this
probability will increase, and therefore the need to take
advantage of a limited window of opportunity; whether
diplomatic alternatives are practical; and the magnitude
of harm that could result from the threat.55

Applying this 'reformulated test' , he concludes that the action
against Iraq was lawfu1.56

Criticism of the Bush doctrine has, however, been both
widespread and fierce. Numerous commentators assert that
the right of self-defence claimed is too extensive.57 In
addition, Part III of the Strategy provides that:

While the United States will constantly strive to enlist
the support of the international community, we will not
hesitate to act alone, if necessary, to exercise our right
of self-defense by acting preemptively against such
terrorists, to prevent them from doing harm against our
people and our country ...

Franck sees this provision as being even more fundamental
than Part V, conflating the extensive right of pre-emptive
self-defence with the assertion that the US itself can
determine whether, and when, the right is to be exercised.58

The US would thus be 'free to use force against any foe it

55

56

57

58

Yoo, 'War in Iraq', 574.
Ibid. Franck, 'What Happens Now?', 611, argues that the situation
in March 2003 was 'hard to fit with any plausible theory of
imminence' .
See, for example, Gardner, 'Neither Bush'; FaIk, 'War
Prevention'; Franck, 'What Happens Now?'; Shapiro, 'Shifting
Sands'; Jutta Brunnee & Stephen J. Toope, 'The Use of Force:
International Law and Iraq' 53 International and Comparative
Law Quarterly (2004) 785.
Franck, 'What Happens Now?', 619.
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perceives as a potential threat to its security, at any time of its
choosing and with any means at its disposal' ,59 effectively
rejecting any international legal regulation of its resort to
force. As Gardner warns, 'if [this] is intended to assert a right
available to the United States alone, [it] is obviously
unacceptable. If it is intended to assert a new legal principle
of general application, its implications are so ominous as to
justify universal condemnation.'6O It is, however, difficult to
see how the doctrine could represent a legal principle - with
no external criteria, 'what may superficially seem to be a
legal norm ... is actually no norm at all.' 61

In any case, neither the US nor UK (nor, indeed, Australia 
the only other state to commit troops initially) relied on pre
emptive self-defence as the legal basis for action. It is
difficult to distinguish official legal justifications from the
accompanying political rhetoric, particularly on the part of
the US, but once this is achieved it is clear that the right of
self-defence against Iraq was not formally asserted.62

Arguments to the contrary rest partly on vague references to
self-defence in a number of US statements,63 and partly on
confusion regarding the coincidental timing of the National
Security Strategy and military action against Iraq. Gardner
argues that, by the time the US outlined its legal position,

59

60

61

62

63

Ibid.
Gardner, 'Neither Bush', 588.
Brunnee & Toope, 'The Use of Force', 792.
See Kritsiotis, 'Mass Confusion', 246-253. Nor were arguments on
the basis of humanitarian, or pro-democratic intervention made (at
least not in formal legal terms), despite the humanitarian benefits
of Saddam Hussein's removal. See Kritsiotis, 269-274; Brunnee &
Toope, ibid., 802.
See for example, Gray, Use of Force, 184. The letter from
Negroponte to the President of the Security Council, 20 March
2003, UN Doc. S/2003/351, did briefly assert that action against
Iraq was necessary 'to defend the United States and the
international community from the threat posed by Iraq and to
restore international peace and security in the area', but Kritsiotis,
ibid., 251, sees this as a 'casual afterthought'. Had it been the basis
for action it is likely that it would have been much more
prominent.
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'public opinion ... had [already] come to view the Iraq war as
the first application of the new "preventive war" doctrine.' 64

As Harold Koh concludes, however, 'Although some
American officials have suggested preemptive self-defense as
an additional basis for the war, the core U.S. claim rests not
on that murky ground' .65 The legal basis must be found
elsewhere.

Was Action Authorised by the Security Council?

The argument that military action had already been
authorised by the Security Council is much more plausible. It
has been rehearsed in detail by various commentators,66 but
can perhaps best be summarised by quoting the position as
presented succinctly by the UK Attorney-General, Lord
Goldsmith:

Authority to use force against Iraq exists from the
combined effects of [Security Council] resolutions 678,
687 and 1441. All of these resolutions were adopted
under Chapter VII of the UN Charter which allows the
use of force for the express purpose of restoring
international peace and security:

1. In resolution 678 the Security Council authorised
force against Iraq, to eject it from Kuwait and to
restore peace and security in the area.

2. In resolution 687, which set out the ceasefire
conditions after Operation Desert Storm, the

64

65

66

Gardner, 'Neither Bush', 589. See also Lori Fisler Damrosch &
Bernard H. Oxman, 'Editors' Introduction' 97 American Journal
ofInternational Law (2003) 553, at 553-554.
Harold Hongju Koh, 'On American Exceptionalism' 55 Stanford
Law Review (2003) 1479, at 1521. See also Gardner, ibid., 588
589; Franck, 'What Happens Now?', 611; Brunnee & Toope, 'The
Use of Force', 794; Falk, 'War Prevention', 592.
See William H. Taft IV & Todd F. Buchwald, 'Preemption, Iraq,
and International Law' 97 American Journal of International Law
(2003) 557; Yoo, 'War in Iraq'; Wedgwood, 'Fall of Saddam
Hussein'; Gardner, 'Neither Bush'; Christopher Greenwood, The
Legality of Using Force Against Iraq, Memorandum to Select
Committee on Foreign Affairs, <http:www.parliament.the-station
ery-office.co.uk/pa/cm200203/cmselect/cmfaff/196/102406.htm>.
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Security Council imposed continuing obligations
on Iraq to eliminate its weapons of mass
destruction in order to restore international peace
and security in the area. Resolution 687 suspended
but did not terminate the authority to use force
under resolution 678.

3. A material breach of resolution 687 revives the
authority to use force under resolution 678.

4. In resolution 1441 the Security Council determined
that Iraq has been and remains in material breach of
resolution 687, because it has not fully complied
with its obligations to disarm under that resolution.

5. The Security Council in resolution 1441 gave Iraq
a "final opportunity to comply with its
disarmament obligations" and warned Iraq of the
"serious consequences" if it did not.

6. The Security Council also decided in resolution
1441 that, if Iraq failed at any time to comply with
and cooperate fully in the implementation of
resolution 1441, that would constitute a further
material breach.

7. It is plain that Iraq has failed so to comply and
therefore Iraq was at the time of resolution 1441
and continues to be in material breach.

8. Thus, the authority to use force under resolution
678 has revived and so continues today.

9. Resolution 1441 would in terms have provided that
a further decision of the Security Council to
sanction force was required if that had been
intended. Thus, all that resolution 1441 requires is
reporting to and discussion by the Security Council
of Iraq's failures, but not an express further
decision to authorise force. 67

21

67 UK Attorney-General, Legal Basis for the Use of Force Against
Iraq, <http://www.number-IO.gov.uk/outputlPage3287.asp>.
Australia's Attorney-General and Department of Foreign Affairs
issued similar advice, <http://www.pm.gov.au/iraq>. No such
advice was published by the US Attorney-General, although a
detailed statement of the US legal argument, taking a similar
approach, has been published by the Legal Adviser and Assistant
Legal Adviser of the US Department of State. See Taft &
Buchwald, 'Preemption'.
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Resolution 1441 clearly does not authorise the use of force,68
but its decision that Iraq was in material breach of its
obligations allowed the US, UK and Australia to end the
cease-fire imposed by Resolution 687,69 and resume the
action originally authorised by Resolution 678.70 This
position has apparently found favour with the UN previously.
When Iraq withdrew co-operation in January 1993, the US,
UK and France struck against Iraqi facilities. Boutros
Boutros-Ghali, UN Secretary-General, asserted that those
states had 'received a mandate from the Security Council,
according to Resolution 678, and the cause of the raid was
the violation by Iraq of Resolution 687'. He concluded that
the action conformed to 'resolutions of the Security Council
and ... to the Charter of the United Nations. n1 In 1998, with
Iraq still hampering weapons inspections, the US and UK
launched another series of strikes. The justification advanced
was again implied authorisation under Resolution 678,
although the Security Council was more divided on this
occasion.72

There is considerable strength to the argument. Resolution
678 did authorise the coalition to uphold 'all subsequent
relevant resolutions and to restore international peace and
security in the area', and contained no temporallimitation.73

Nonetheless, it is not ultimately convincing. First, Resolution
678 was passed in response to Iraq's invasion of Kuwait, and
aimed at Kuwait's liberation. Subsequent resolutions suggest
that the force authorised by Resolution 678 extended only to
the removal of Iraqi forces from Kuwait, and that any
decision as to further action was for the Security Council to

68

69
70

71

72

73

UNSC Resolution 1441, 8 November 2002, UN Doc. S/RES/1441
(2002).
UNSC Resolution 687,3 April 1991, UN Doc. SIRES/687 (1991).
UNSC Resolution 678, 29 November 1990, UN Doc. S/RES/678
(1990).
See Gray, Use of Force, 266; Taft & Buchwald, 'Preemption', 559.
Gray, ibid., 266-267; Taft & Buchwald, ibid., 559-560.
Points made explicitly in Australia's official justification,
paragraph 16.
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take.74 Franck argues that restoring Kuwaiti sovereignty was
the 'leitmotif of Council action':

The restoration of "international peace and security in
the area" does not connote some expansive further
mandate for contingent action against Iraq at the
discretion of any individual member of the coalition of
the willing. President George Bush Sr. acknowledged as
much in explaining why the American military had not
pursued Saddam Hussein's defeated forces to Baghdad.
They were not authorized to do SO.75

In any case, the -authorisation in Resolution 678 was granted
to those states 'co-operating with the Government of
Kuwait', not to all or any members of the UN. The 1991
coalition did not exist in 2003, and it cannot reasonably be
claimed that Resolution 678 gave each of the members of that
coalition an unlimited right to take action - either
individually or jointly - at any time of their choosing, aimed
at restoring peace and security to the area.76

Secondly, the unilateral approach of the 2003 coalition is
problematic.77 Even if it is accepted that further material
breaches of Resolution 687 had occurred,78 it is essential to
consider who was to decide both this question, and what

74

75

76

77

78

See Lowe, 'The Iraq Crisis', 865, discussing in particular
Resolutions 686 and 687. Resolution 686, 2 March 1991, stated in
paragraph (4), that the authorisation contained in Resolution 678
remained valid during the period required for Iraq to comply with
obligations outlined therein regarding Kuwait, but not regarding
disarmament or certain other ceasefire obligations. Lowe also
dismisses the suggestion that a doctrine of revival of SC
authorisations exists.
Franck, 'What Happens Now?', 612.
Lowe, 'The Iraq Crisis', 866. He also rejects the argument 'that on
"revival" any 1991 coalition member could take whatever steps it
thought expedient to "restore international peace and security in
the area" regardless of what other coalition members ... and the
Security Council itself, thought.'
Gray, Use of Force, 276-277.
For discussion of the importance of factual accuracy regarding
accusations made against Iraq, see Kritsiotis, 'Mass Confusion',
253-269.
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action to take in response.79 William Taft IV and Todd
Buchwald have argued that these issues 'should not obscure a
more fundamental point: all agreed that a Council
determination that Iraq had committed a material breach
would authorize individual member states to use force to
secure compliance with the Council's resolutions. This was
well understood in the negotiations leading to the adoption of
Resolution 1441' .80 The 2003 coalition accordingly reserved
the right to decide for themselves whether Iraq continued to
be in material breach of its disarmament obligations, duly
deciding that it was.81 On that basis, it was asserted that 
provided the Security Council had simply discussed 'Iraq's
failures' - military action was possible without further
authorisation. This is not the case, and a most convincing
destruction of the argument is provided by Franck, who finds
it 'creative, and ultimately unsustainable' .82

The obligations contained in Resolution 687 were imposed,
and to be monitored by, the Security Council. In order to
facilitate this scrutiny, in paragraph 34 the Security Council
decided to 'remain seized of the matter and to take such
further steps as may be required for the implementation of the
present resolution and to secure peace and security in the
area.' Thus, any further steps were reserved to the Council
itself, and not to individual states. Resolution 1441, whilst
finding that Iraq was in material breach of Resolution 687,
decided to provide Iraq with a 'final opportunity to comply'
by creating an 'enhanced inspection regime' .83 Any further
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Indeed, Franck, 'What Happens Now?', 616, states that the Iraq
crisis was not really about who was right and who was wrong, but
about 'who gets to decide what to do.' He continues that, 'most
states had Hmisunderstood" the role assigned to them... They
expected, or naively hoped, to be the jury to which evidence and
arguments as to the fact would be presented and that, collegially,
they would then make the final decision about what should be
done; .,. the British and U.S. governments took the view that, after
the discourse ended, the decision would be up to them, alone.'
Taft & Buchwald, 'Preemption', 560.
Gray, Use afForce, 277.
Franck, 'What Happens Now?', 611-614.
Paragraph 2.
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material breach was to result in the Council convening
immediately, 'in order to consider the situation and the need
for full compliance with all of the relevant Council
resolutions in order to secure international peace and
security.'84 Warning of 'serious consequences as a result of
its continued violations',85 the Council decided in paragraph
14 to 'remain seized of the matter.' Vaughan Lowe thus
argues that, 'the Security Council was itself actively seised of
the matter at all critical times ... [and the UK] was quite right
to press hard for a second resolution ... explicitly authorising
the use of force' .86 As Franck states:

... what Resolution 1441 did was to purchase unanimity
for the return of the inspectors by postponing to another
day, which the sponsors hoped might never be reached,
the argument as to whether Resolutions 678 and 687
had authorized further enforcement at the sole
discretion of one or more of the Council's members. 87

In light of the above, the present author believes that there
was no basis in international law for military action against
Iraq in 2003.

CONSEQUENCES FOR THE Jus AD BELLUM?

What flows from these conclusions? To be sure, the action
against Iraq may have serious implications for international
relations and the future of the UN.88 Much will depend on the
continuing attitude of the US. After all, President Bush
framed the issue in terms of whether the UN would 'serve the

84
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Paragraph 12.
Paragraph 13.
Lowe, 'The Iraq Crisis', 866. Attempts to secure a second
resolution ended when it became clear that France and Russia
would use the veto. See Gray, Use of Force, 272-273.
Franck, 'What Happens Now?', 614.
See Falk, 'War Prevention'; Farer, 'In the Wake of Iraq'; Franck,
'What Happens Now?'; and Stromseth, 'Law and Force After
Iraq'.
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purpose of its founding, or will it be irrelevant?' 89 The
Security Council's refusal to sanction action against Iraq does
not, of course, render it irrelevant - quite the opposite. The
Council properly 'served the purpose of its founding by its
refusal to endorse recourse to a war that could not be
persuasively reconciled with the UN Charter and
intemationallaw. ' 90

Political fallout is one thing. Operation Iraqi Freedom has,
however, had little impact on the jus ad bellum. Despite
adoption of the National Security Strategy, there is no serious
suggestion that Iraq was the first example of US pre-emptive
action. The Bush doctrine was - at least in relation to Iraq
- political rhetoric, rather than the legal justification.
Several states opposing the action 'expressly rejected' the
doctrine,91 and although over forty states offered support to
the coalition, 'it seems that none did so on the basis of the
doctrine of pre-emptive self-defence. '92 Following the 2002
bomb attack in Bali, Australia indicated support for the
doctrine,93 but it did not seek to rely on it in 2003, and '[e]ven
the UK' has sought to distance itself from such claims.94

Some authors argue that the position expressed in the
National Security Strategy may not represent an attempt to
radically transform the notion of self-defence in any case.
Miriam Sapiro finds it 'reassuring' that the doctrine was
apparently narrowed by William Taft IV as early as
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Address to the UN General Assembly, 38 Weekly Compilation of
Presidential Documents 1529 (September 16, 2002).
Falk, 'War Prevention', 590. Lowe concurs, 'The Iraq Crisis', 867,
that, 'the States urging immediate armed action against Iraq were
unable to persuade a majority in the Council that this was the best
way of preserving international peace and security. The fact that
the US and the UK were in the minority on this occasion does not
necessarily indicate that the system is flawed.'
Gray, Use of Force, 182.
Ibid, 183.
See Transcript of Prime Minister John Howard's interview with
Laurie Oakes, Channel 9, 1 December 2002, <http://www.pm.
gov.au/news/interviews/2002/interview2015.htm>.
See Gray, Use of Force, 178-179.
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November 2002.95 He argued that the Strategy relied upon the
criteria applied to the Caroline incident and Israel's attack
upon Iraq in 1981, namely that 'in the face of overwhelming
evidence of an imminent threat, a nation may take preemptive
action to defend its nationals from unimaginable harm. '96
Gray writes that it 'remains to be seen' whether a new,
expansive, doctrine of self-defence is really being advanced
by the US, believing it 'possible that the USA will eventually
decide not to persist in this controversial line, on the basis
that its earlier doctrine of self-defence against imminent
attack .. . offers it enough flexibility without provoking
opposition from its allies.'97 Similarly, Jutta Brunnee and
Stephen Toope suggest that the National Security Strategy
might represent the 'high-water mark of US self-defence
rhetoric, and that the actual legal justifications for the Iraq
invasion are indicative of a shifting tide. '98

All formal attempts to base the use of force against Iraq in
international law rested squarely on Security Council
authorisation under Chapter VII, clearly seeking to bring it
within the existing parameters for the resort to force. The
argument is fatally flawed, and impressed neither the rest of
the international community, nor UN Secretary-General, Kofi
Annan, who declared the action a violation of the UN
Charter.99 Operation Iraqi Freedom was not lawful. Of
course, intemationallaw is based on what states say and what
states do, and it is true that apparent abrogation from its rules
can result in the evolution of new rules. As Tom Farer
explains:
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Sapiro, 'Shifting Sands', 602.
William H. Taft IV, 'The Legal Basis for Preemption',
Memorandum to ASIL/CFR Roundtable, 18 November 2002,
<http://www.cfr.orglpublication.php?id=5250>.Sapiro.ibid.,
accepts, however, that the Memorandum is neither a formal
document nor, necessarily, the view of the Bush administration.
Gray, Use of Force, 184.
Brunnee & Toope, 4The Use of Force', 794.
See 'Iraq War Illegal, says Annan' , 16 September 2004,
<http://news.bbc.co.uk/lfhjJworldJ middle_east/3661134.stm>.
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Because every action by a consequential state for which
it claims legitimacy will produce prescriptive
implications beyond its peculiar facts, it will generate a
modification of the principal norm if other
consequential states follow suit (or even declare a
readiness to) when the appropriate occasion arises. 100
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Violations, however, do not easily change international law
in the face of consistent and widespread opposition. Such
opposition exists in this case, and the jus ad bellum remains
unchanged as a result of the coalition's violation.

The use of force against Afghanistan was much less
controversial for most states, with support for US military
action against Afghanistan almost universal. 101 Its impact on
the jus ad bellum, however, may be more significant, in that
previous state practice would probably not have supported
such a response. A small number of states, including the US
(and Israel), had previously argued that self-defence against
terrorist attacks - striking terrorist targets within the host
state - was lawful. 102 'Self-defence' in these situations,
however, looked very much like armed reprisals, and
international reaction was mixed at best. When, for example,
Israel responded to terrorist attacks by Arab groups operating
within Lebanon by attacking Beirut airport in 1968, it
claimed to be acting in self-defence. This was condemned
unanimously by the Security Counci1. 103 In contrast, when the
US responded to AI-Qaeda's attacks on its embassies in
Kenya and Tanzania in 1998 by striking targets in
Afghanistan and Sudan, the international response was much
more equivocal. 104 Even states refusing to condemn such

100

101

102

103

104

Farer, 'In the Wake of Iraq', 623.
Despite difficulty demonstrating Afghanistan's responsibility for
the AI-Qaeda attacks, only Iran and Iraq opposed the action.
See Cassese, 'Terrorism', 996; Gray, Use of Force, 160-164.
UNSC Resolution 262, 31 December 1968. See Gray, ibid., 161;
Richard A. Falk, 'The Beirut Raid and the International Law of
Retaliation' 63 American Journal ofInternational Law (1969) 415.
See Sean D. Murphy, 'Contemporary Practice of the United States
relating to International Law' 93 American Journal of
International Law (1999) 161; Gray, Use of Force, 163.
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actions, however, tend not to support self-defence as the legal
basis - at least explicitly. Their reaction demonstrates
tolerance and sympathy, not an acceptance of fannal legal
justifications. 105

Widespread acceptance of the legality of action against
Afghanistan has therefore led some commentators to claim
that it has 'dramatically altered this legal framework', 106 and
that the customary limits of self-defence have been extended.
Terrorist attacks can now be treated as analogous to attacks
by a state, allowing an armed response against the territory of
a state 'harbouring' the terrorists,107 or, even more extremely,
'regardless of any link between them and a particular
State.' 108 This disregards the Nicaragua judgment, which is
not necessarily a problem per se - international law can,
after all, evolve. But whether Operation Enduring Freedom
will have such long-term implications is still unclear. Gray
states that the level of support 'could constitute instant
customary international law and an authoritative
reinterpretation of the UN Charter, however radical the
alteration from many States' prior conception of the right to
self-defence. '109 Cassese disagrees, arguing that, whilst there
seemed to be widespread convergence towards a new notion
of self-defence, this was 'to a large extent motivated by the
emotional reaction to the horrific terrorist action of 11
September, [and] may not amount to the consistent practice
and opinio juris required for a customary change.' 110 The Ie]
has since implied that acts must still be imputable to a foreign
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110

Gray, ibid., 162-164.
Cassese, 'Terrorism', 996.
Ibid., 997.
Gilbert Guillaume, 'Terrorism and International Law' 53
International and Comparative Law Quarterly (2004) 537, at 546.
Christine Gray, 'The Use of Force and the International Legal
Order' in Malcolm D. Evans (ed.), International Law (Oxford,
2003),589, at 604.
Cassese, International Law, 475. See also Guillaume, 'Terrorism',
547: 'this evolution would amount to such a radical change in
international law that it would require clearer practice and a more
constant opinio juris.'
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state in order to trigger self-defence. III That Operation
Enduring Freedom represented an ad hoc consensus, due to
the particular circumstances, seems, therefore, entirely
possible. Steven Ratner terms this the 'Eiffel Tower Factor':

It is simply unimaginable that France, Russia, China, or
India, each of which spars with the United States on
numerous foreign policy issues, would have responded
otherwise had AI-Qaeda crashed planes into the Eiffel
Tower, the Kremlin, the Forbidden City, or the Taj
Mahal. In such a situation, the view of state
responsibility proffered by the ICJ, the ICTY, and the
ILC - and by many international lawyers - becomes,
in effect, instantly anachronistic as a limitation on self
defense.

Indeed, the Eiffel Tower phenomenon might well
discount the effect of law completely. States reacted as
they did on the basis of emotion and empathy.Il2

It may therefore be dangerous, or premature, to conclude that
any enduring change in intemationallaw has occurred. Future
state practice will reveal more, and the limits of jus ad bellum
may yet face sterner examinations. As Ratner recalls,
'[c]oncem for precedent does affect governmental attitudes
about some aspects of jus ad bellum ... [but] it did not exert
much pull on the United States with respect to
[Afghanistan]' .113 To this could be added '... or Iraq',
reminding us that, irrespective of how strictly the limitations
imposed by the jus ad bellum are applied, intemationallaw is
ultimately unable to prevent states from using force where

111

112

113

Advisory Opinion on the Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, 9 July 2004, 43
International Legal Materials (2004) 1009, at paragraph 139. The
Court also stated, ibid., that SC Resolutions 1368 and 1373 were
inapplicable, as the threat to Israel came from within territory
under its control.
Ratner, 'After September 11', 919. He accepts that there are,
however, limits, in that the phenomenon would not similarly
excuse violations of the jus in bello.
Ibid., 917.
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they perceive it to be necessary and are detennined to do so.
It was ever thus.
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The Right of Self-Defence: Against Whom?

JAMES SUMMERS*

INTRODUCTION

The 11 September attacks and the subsequent US invasion of
Afghanistan have raised profound questions about the scope
of the right of self-defence in intemationallaw, in particular,
to whom it applies. The United States has asserted that it has
a right of self-defence against attacks by the AI-Qaeda
terrorist organisation. However, this would seem to depart
from what might be called the "traditional" interpretation of
self-defence, which limits the right to between states. In this
view, both the perpetrator and the victim of an "armed
attack", which gives rise to a right of self-defence, can only
be a· state. Yet this view itself has somewhat uncertain
foundations, not being spelled out in the main provision on
self-defence in the UN Charter and instead derived from a
custom which shows some notably inconsistent practice.
How, then, should the right of self-defence be considered? Is
it reserved only for states, or can it also relate to other actors,
such as terrorists, peoples and even individuals?

The starting point for self-defence in contemporary
intemationallaw is article 51 of the UN Charter 1945. This
provides that: "Nothing in the present Charter shall impair the
inherent right of self-defence if an armed attack occurs
against a Member of the United Nations ... " A notable
omission here is that article 51 refers only to an armed attack
and not specifically an attack by a state. Another significant
feature of the article is that it is framed as an exception, an
inherent right that is unaffected by other provisions of the
Charter. That provision, of course, is article 2(4), which lays
down the general prohibition of the threat or use of force
against the territorial integrity or political independence of
any state. Article 51 is, in fact, one of two exceptions to
article 2(4), the other being the use of force sanctioned by the

Dr. James Summers, Law School, University of Lancaster, UK
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UN Security Council under article 42. Of these two
exceptions, article 51 undoubtedly gives individual states the
most power, as opposed to the rather elitist article 42 which
leaves matters to the Security Council and the consent of the
P5 powers. The exercise of self-defence is not entirely left to
states. Article 51 also provides that member states have a
duty to report to the Security Council. Nonetheless, when
states have sought to challenge and pick holes in the general
prohibition on the use of force in article 2(4), article 51 has
usually been the provision of choice.

And pick holes they have. Challenges to article 2(4) have
come from doctrines like humanitarian intervention l and self
determination,2 which look like rather like the just war
doctrine that article 2(4) was intended to replace, as well as
doctrines of intervention determined by the strategic
considerations of the Cold War.3 However, the UN Charter
itself also rests on a particular strategic vision and it is argued
here that the law of self-defence is the product of the
interaction between various strategic considerations within
the medium of intemationallaw.

On one hand, traditional view of self-defence is based on an
"international" inter-state conflict between the regular armies
of states. This reflects the basic scheme of the UN Charter
which seeks to generally prohibit the threat or use of force
between states. It also corresponds with the general strategic
interest of states in the prohibition of such a use of force,
especially small, weak and vulnerable states.4 This

2

4

See Thomas M. Franck and Nigel S. Rodley, HAfter Bangladesh: The
Law of Humanitarian Intervention by Military Force" 67 AJIL (1973)
pp. 275-305.
See Michla Pomerance, Self-Determination in Law and Practice: The
New Doctrine of the United Nations (Martinus Nijhoff, The Hague,
1982) at p. 48.
See W. Michael Reisman, "Old Wine in New Bottles: The Reagan
and Brezhnev Doctrines in Contemporary International Law and
Practice" 13 Yale Journal ofInternational Law (1988) pp. 171-198.
See e.g. Singapore: "Because we are small and because we are
military weak, we therefore have a major stake in the efficiacy of
international law, in the principles of the Charter of the United
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interpretation also works well in international law as a
medium. International law is essentially state-orientated, in
that it broadly derives from the intentions and practice of
states, and its rights and obligations are usually connected in
some way to states. Thus, a right between two states is one
for which international law is well suited.

On the other hand, other strategic interests have emerged.
The UN era has seen the growth of unconventional warlare
involving non-state actors - terrorists, national liberation
movements, peoples - and these may be the focus of states'
strategic interests, either as threats or as allies. These states
may correspondingly wish to see the law regulating the use of
force address those groups. However, unlike the general
interest of states in seeing force prohibited in international
relations, these interests may vary between states. One state
may be the target of what it might call a "terrorist" group,
while another may support that "liberation movement". States
also vary in their capacities. There are few states, for
example, with the capability to intervene in defence of their
nationals anywhere in the world, and, correspondingly, one
might expect relatively few states to raise this particular
entitlement.5 In terms of international law, non-state actors,
like "terrorists" or "peoples" may also be difficult to define
and not lend themselves well to legal formulation. A law that
encompasses such concepts might seem dangerously vague
and political - all too easily open to abuse.

However, international law as a medium, while creating
difficulties for non-state strategic interests, also creates
opportunities. Key areas of the law of self-defence are not
spelled out. As has been noted, article 51 does not specify

Nations and in the United Nations collective security system."
S/PV.2487, para. 406.
,See Derek W. Bowett, "The Use of Force for the Protection of
Nationals Abroad" in Antonio Cassese ed., The Current Legal
Regulation of the Use of Force (Martinus Nijhoff, Dordrecht, 1986)
pp. 39-55 at p. 41.
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that an attack has to be by a state.6 The task of filling in that
particular detail has been left for custom. But, interpreting
custom itself can be something of an art form. What is the
relevant practice and opinio juris and how much is relevant?
If there is competing practice in the interpretation of self
defence, when one looks at new interpretations, does one see
the glass as half full or half empty?

NICARAGUA: INTER-STATE SELF-DEFENCE

If the inter-state interpretation of self-defence was not spelled
out in article 51, this omission was filled in by the
International Court of Justice in the Nicaragua (Nicaragua v.
United States) Case. The Court specified that self-defence
was a right exercised between states. Significantly, the
context for the leI's 1986 judgment was unconventional
warfare. The case, in part, concerned American involvement
in supporting the Contra rebels fighting the left-wing
Sandinista government in Nicaragua. The United States, in
tum, claimed that it was acting in collective self-defence
against Nicaragua's support for rebel movements in EI
Salvador and other Latin American countries.

The question was, then, whether the actions of a guerrilla
group could constitute an "armed attack" under international
law. The Court considered that it could, if the on the basis of
its, "scale and effects", the guerrilla action, "would have been
classified as an armed attack... had it been carried out by
regular armed forces."7 However, in other regards, the
Court's approach to unconventional warfare was more
conventional. While an armed attack could be carried out by
"armed bands, groups, irregulars or mercenaries", they had to
be sent, "by or on behalf of a State... against another State".8

6 The phrase "armed attack" was left undefined in the UN Charter. See
Ian Brownlie, International lAw and the Use of Force by States
(Clarendon Press, Oxford, 1963) at pp. 278-9.
Military and Paramilitary Activities In and Against Nicaragua
(Nicaragua v. United States of America) (Judgment), ICJ Reports
(1986) p. 103, para. 195.
ICI Reports (1986) p. 103, para. 195.
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This echoed article 3(g) of the General Assembly's 1974
Definition of Aggression, GA Res. 3314(XXIX), which
similarly refered to the sending of armed bands "by or on
behalf of a State".9 The activities of armed non-state actors
could entail legal consequences only to the extent that they
could be imputed to a state. In this regard, the Court used
quite a tight test of "effective control" over a group to
establish this responsibility. It was not enough that a state
was involved in the, "financing, organizing, training and
equipping", of a guerilla group or even, "selection of...
military or paramilitary targets, and the planning of the
whole... operation". Not even the "general control" of a state
over a group or "a high degree of dependency" of the
guerillas on the state, necessarily entailed responsibility. State
responsibility was only involved if a state "directed or
enforced" the particular actions of a guerrilla group.lO The
test has been loosened up in later jurisprudence, in particular,
in the ICTY's broader test of "overall control" over a non
state group.ll Nonetheless, the focus has remained on a
situation in which a state exercises such control over a group
that its members can be considered, "de facto State
officials".12

Thus, guerilla actions could only constitute an armed attack if
they were of a sufficient scale and effect, and if a state was
exercising control over that movement. The Court was quite
specific that, "assistance to rebels in the form of the provision
of weapons or logistical or other support", even though it
could be considered to be a threat or use of force, or
intervention, did not itself amount to an "armed attack". t3

However, these tests of scale and control, which were integral
to a narrow inter-state view of self-defence, also left
significant gaps in the law of armed conflict, a fact noted by

GA Res. 3314(XXIX), 29 GAOR (1974) Supplement No. 31,
(A/9631) pp. 142-4.

10 IeJ Reports (1986) p. 64, para. 115.
tt Prosecutor v. Dusko Tadic (Appeals), IT-94-1-A (1999) paras. 98

145.
12 Ibid. para. 98.
13 IeJ Reports (1986) p. 104, para. 195.
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judges SchwebeP4 and Jennings15 in their dissenting opinions.
Indeed, this gap seems to create a certain impunity for low
intensity guerilla warfare. 16 As a political matter, however, it
can be questioned whether states would tolerate such attacks.
There is also the issue that if non-state actors could organise
attacks equivalent to those of a regular army, the involvement
of a state seemed to add a potentially superfluous element.
Intemationallaw does provide for responses to a use of force
falling short of an armed attack - Security Council action or
countermeasures and reprisals (sanctions). However, the
Security Council call; be notoriously ineffective and, as the
Court noted in Nicaragua, countermeasures are only legal if
they are non-forcible. 17

Nonetheless, while inter-state self-defence may leave a gap
that may be frustrating for the strategic interests of states, the
scope of this gap also contains notable ambiguities. For
example, at what point does support, scale or effect become
substantial enough to constitute an armed attack?18 This gap
has been filled with various claims of self-defence which
seem to deviate from this inter-state model.

ATfEMPTS TO EXPAND SELF-DEFENCE

While the International Court in Nicaragua upheld the inter
state model of self-defence, there is little doubt that when
states have sought, for various reasons, to extend the law of
armed conflict to situations involving the non-state actors,
they have used the right of self-defence to do so.

14 Judge Schwebel, Dissenting Opinion, ICJ Reports (1986) p. 350,
para. 177.

15 Judge Jennings, Dissenting Opinion, IC] Reports (1986) pp. 543-4.
16 Reisman loco cit. no. 3 at p. 196.
17 ICJ Reports (1986) p. 127, para. 249.
18 See Yoram Dinstein, War, Aggression and Self-Defence (Grotius

Publications, Cambridge, 1988) at p. 182; Antonio Cassese, "The
International Community's 'Legal' Response to Terrorism" 38 ICLQ
(1989) pp. 589-608 at p. 599; Oscar Schachter, "Self-Defense and the
Rule of Law" 83 AJIL (1989) pp. 259-277 at p. 267.
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One of the first important attempts to extend self-defence to
non-state actors took place in the late 1960s and 1970s and
this was to extend the concept to "peoples" and national
liberation movements. The focus of this right were the
struggles against the last vestiges of colonialism then being
carried out in southern Africa against a recalcitrant Portugal
and the racist regimes of Southern Rhodesia and South
Africa. Many African, Asian and Socialist states supporting
those movements argued that colonial or racist regimes
constituted an inherent aggression against a "people", which
correspondingly entailed a right of self-defence.

This was somewhat at odds with the wording of article 51,
which specifically referred to states as the subjects of the
right of self-defence. Nonetheless, this argument was
frequently made in the drafting of some of the key
instruments on the use of force in this period, in particular,
the Friendly Relations Declaration, GA Res. 2625(XXV) of
1970 and the General Assembly's Definition of Aggression. 19

19 India, A1AC.125/SR.64 (1967) p. 5; Algeria, A1AC.125/SR.64 (1967)
pp. 6-7; Poland, NAC.125/SR.64 (1967) p. 8; Ghana,
AlAC.125/SR.64 (1967) pp. 13-4; Syria, A1AC.125/SR.65 (1967) pp.
11-2; Yugoslavia, A1AC.125/SR.65 (1967) p. 14; Kenya,
A1AC:125/SR.65 (1967) p. 18; Romania, A1AC.125/SR.66 (1967) p.
9; Madagascar, A/AC.125/SR.70 (1967) p. 11; Cameroon,
A/AC.125/SR.70 (1967) p. 14; USSR, A1AC.125/SR.89 (1968) p. 93;
Czechoslovakia, 21 GAOR (1966) 6th Cmttee., 924th mtg.,
(A/C.6/SR.924) para. 25; Ukrainian SSR, ibid. 928th mtg.,
(A/C.6/SR.928) para. 15; Romania, ibid. 934th mtg., (AlC.6/SR.934)
para. 12; Libya, ibid. 935 th mtg., (A/C.6/SR.935) para. 20; Mongolia,
ibid. para. 25; Indonesia, ibid. para. 32; Cuba, 22 GAOR (1967) 6th

Cmttee., 995th mtg., (A/C.6/SR.995) para. 9; Congo (Brazzaville),
ibid. 998 th mtg., (A/C.6/SR.998) para. 6; Hungary, ibid. 999th mtg.,
(A/C.6/SR.999) para. 8; Tanzania, ibid. para. 65; Senegal, ibid.
l002nd mtg., (A1C.6/SR.I002) para. 34; Somalia, ibid. l003rd mtg.,
(A/C.6/SR.I003) para. 47; Tunisia, ibid. 1004th mtg.,
(A/C.6/SR.I004) para. 17; Iraq, 23 GAOR (1968) 6th Cmttee., 1095 th

mtg., (A/C.6/SR.I095) para. 25; Zambia, ibid. 1096th mtg.,
(A/C.6/SR.1096) para. 22; Algeria, ibid. para. 29; Cyprus, ibid. para.
41; Kuwait, 24 GAOR (1969) 6th Cmttee., 1162nd mtg.,
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It was also claimed that in exercising this right peoples could
receive assistance from states, and this did not violate of the
UN Charter.2o However, this interpretation of self-defence
was also heavily criticised, especially by Western countries,
who argued that article 51 only applied to states21 and that
expanding the concept undermined the UN Charter and
international peace and security.22

This concept of self-defence did actually make an impression
on these instruments, albeit a rather ambiguous and
controversial one. Both the Friendly Relations Declaration
and the Definition of Aggression dealt with the matter a
delicately worded balance which papered over strong
differences between states rather than resolve them. Principle
5, paragraph 5, of the Friendly Relations Declaration referred
to a general duty of states to refrain from forcible action,
which deprived peoples of their right to self-determination
and freedom and independence. Peoples who had been
forcibly deprived of such a right were entitled to take action
against and resist such forcible action. This did suggest some
right of self-defence, although in a much weaker form than
proposals by African, Asian and Socialist countries.23 What

(AlC.6/SR.1162) para. 4; Mexico, ibid. para. 57; Sudan, ibid. para.
64; Bulgaria, ibid. para. 87; Pakistan, 25 GAOR (1970) 6th Cmttee.,
1179th mtg., (AlC.6/SR.1179) para. 19.

20 Senegal, 22 GAOR (1967) 6th Cmttee., 1002nd mtg., (AlC.6/SR.1002)
para. 34; Mexico, 24 GAOR (1969) 6th Cmttee., 1162nd mtg.,
(NC.6/SR.1162) para. 57; Indonesia, 21 GAOR (1966) 6th Cmttee.,
935th mtg., (AlC.6/SR.935) para. 30; Iraq, ibid. 938th mtg.,
(NC.6/SR.938) para. 35; Afghanistan, 24 GAOR (1969) 6th Cmttee.,
1161 st mtg., (NC.6/SR.1161) para. 22; Mongolia, 25 GAOR (1970)
6th Cmttee., 1182nd mtg., (NC.6/SR.1182) para. 16.

21 France, A/AC.125/SR.69 (1967) p. 15; Argentina, AJAC.125/SR.70
(1967) pp. 16-7; Australia, AJAC.125/SR.I07 (1969) p. 76.

22 UK, NAC.125/SR.65 (1967) p. 7; Canada, AJAC.125/SR.66 (1967)
p. 17; US, NAC.125/SR.68 (1967) p. 5; Japan, NAC.125/SR.69
(1967) p. 17; Italy, NAC.125/SR.89 (1968) p. 83; Netherlands,
A/AC.125/SR.I07 (1969) p. 86; Sweden, 21 GAOR (1966) 6th

Cmttee., 933 rd mtg., (AlC.6/SR.933) para. 21.
23 13 Power (Algeria, Burma, Cameroon, Dahomey, Ghana, India,

Kenya, Lebanon, Madagascar, Nigeria, Syria, DAR, Yugoslavia):
"[P]eoples who are deprived of their legitimate right of self-
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this "action" or "resistance" entailed was never elaborated,
but the obvious inference was that resistance to forcible
action would likewise involve force. Nonetheless the issue
was left open. These peoples were also entitled to seek and
receive support in accordance with the "purposes and
principles of the Charter". However, again what this entailed
was sharply debated between states, some arguing that it was
restricted to humanitarian or other non-military assistance, 24

and others that it could perhaps encompass forcible action.25

The Definition of Aggression similarly referred to peoples
who had been "forcibly deprived" of the right of self-

determination and complete freedom are entitled to exercise their
inherent right of self-defence, by virtue of which they may receive
assistance from other States." (A/AC.125/L.31 and Add.I-3) 24
GAOR (1969) Supplement No. 19, (N7619) para. 139; 10 Power
(Algeria, Cameroon, Ghana, India, Kenya, Madagascar, Nigeria,
Syria, UAR, Yugoslavia), (NAC.125/L.48) ibid. para. 143;
Czechoslovakia: "Peoples have an inalienable right to eliminate
colonial domination and to carry on the struggle, by whatever means,
for their liberation, independence and free development. Nothing in
this Declaration shall be construed as affecting the exercise of that
right." (NAC.125/L.16, part VI) 24 GAOR (1969) Supplement No.
19, (A/7619) para. 138; Czechoslovakia, Poland, Romania and
USSR: "Peoples who are under colonial domination have the right to
carry on the struggle, by whatever means, including armed struggle,
for their liberation from colonialism and may receive in their struggle
assistance from other States." (AJAC.125/L.74) ibid. para. 145.

24 US, "The text recognized that, in those cases where the right to self
determination was being forcible denied, the peoples entitled to that
right might seek and receive support which was in accordance with
the Charter. In the view of the United States, that language did not
enlarge rights contained in the Charter and did not constitute a
general licence for an international traffic in arms."
A1AC.125/SR.114 (1970) p. 83.

25 Cameroon: "Violation of the principle of self-determination by
colonial Powers, in particular by the threat or use of force, was
contrary to the Charter of the United Nations and to international law;
hence the colonial peoples concerned were entitled to liberate their
territory from foreign occupation, and it was the duty of the
community of nations to give them every kind of assistance in doing
so." NAC.125/SR.70 (1967) p. 14.
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determination and again states interpreted "struggle,,26 and
"support,,27 in markedly different ways.

Nationals

States have also been willing to use the right of self-defence
to protect individuals - their nationals overseas.28 In 1976 an
Air France airbus was hijacked by Palestinian terrorists who
diverted it to Entebbe Airport, near Kampala, Uganda, where
they held 268 passengers and crew held hostage, many of
whom were Israeli. Israeli forces stormed the plane, without
the permission of Uganda, and defending its actions before
the Security Council, Israel invoked self-defence and the
right to take military action to protect its nationals.29

26 Canada, 29 GAOR (1974) 6th Cmttee., 1474th mtg., (A1C.6/SR.1474)
para. 15; Yugoslavia, 29 GAOR (1974) 6th Cmttee., 1479th mtg.,
(AfC.6/SR.1479) para. 9; Democratic Yemen, 29 GAOR (1974) 6th

Cmttee., 1479th mtg., (AlC.6/SR.1479) para. 27.
27 Ghana, A1AC.134/SR.73 (1970) p. 97; Australia, A1AC.134/SR.95

(1972) pp. 32-3; Indonesia, A/AC.134/SR.I06 (1973) p. 24; Bulgaria,
A1AC.134/SR.10S (1973) p. 42; US, AlAC.134/SR.113 (1974) p. 29;
Afghanistan, 25 GAOR (1970), 6th Cmttee. 1206th mtg.,
(A1C.6/SR.1206) para. 50; Pakistan, ibid. 1207th mtg.,
(A1C.6/SR.1207) para. 20; Kenya, 27 GAOR (1972) 6th Cmttee.,
1350th mtg., (A/C.6/SR.1350) para. 33; Zambia, ibid., 1351th mtg.,
(A1C.6/SR.1351) para. 8; GDR, 28 GAOR (1973) 6th Cmttee., 1441st

mtg., (A1C.6/SR.1441) para. 17; Cuba, ibid. para. 31; USSR, 29
GAOR (1974) 6th Cmttee., 1472nd mtg., (A/C.6/SR.1472) para. 5;
Netherlands, ibid., 1473rd mtg., (A1C.6/SR.I473) para. 5; Belgium,
ibid., 1476th mtg., (AlC.6/SR.1476) para. 11; UK, ibid. 1477th mtg.,
(AlC.6/SR.1477) para. 24; Turkey, ibid. para. 27; FRG, ibid. I478th

mtg., (AlC.6/SR.1478) para. 19; Congo, ibid. 147Sth mtg.
(A1C.6/SR.I478) para. 35; Algeria, ibid. 1479th mtg.,
(A1C.6/SR.I479) para. 33; Cameroon, ibid. 1483rd mtg.,
(A1C.6/SR.1483) para. 13.

28 See Thomas M. Franck, Recourse to Force: State Action Against
Threats and Anned Attacks (Cambridge University Press, Cambridge,
2002) at p. 96.

29 Israel, SIPV.1939, paras. 101, 104, 106. See Michael Akehurst, "The
Use of Force to Protect Nationals Abroad" 5 International Relations
(1977) pp. 3-23 at pp. 19-21; Dinstein op. cit. no. 18 at pp. 213-5;
Franck op. cit. no. 28 at pp. 82-6.
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In May 1975 the United States cited self-defence in its rescue
of an American merchant ship, the SS. Mayaguez and its crew
of 40, which had been seized by Cambodian authorities in
disputed waters between Cambodia and South Vietnam.3o

After the American embassy in Tehran was overrun by
militants and US personnel were taken hostage in November
1979, the United States attempted an ill-fated rescue mission
on 24-5 April 1980 which it justified as self-defence. 31 This
operation took place while the case of the hostages was
before the ICJ, and, although the Court expressed regret at
unilateral action during proceedings, it did not comment on
the legality of the operation.32 In April 1993 the United States
launched a missile attack on Iraq after Iraqi involvement was
uncovered in a plot to assassinate a former head of state,
George Bush during a visit to Kuwait. The US argued in the
Security Council that an assassination attempt on a former
Head of State was a direct attack on the state itself, which
entitled a right of self-defence under article 51.33 This
position appeared to have support from several members of
the Counci1.34 The United States has also raised self-defence
in protection its nationals, in part, to justify armed
intervention in Grenada in 198335 and Panama in 1989.36

30 Contemporary Practice of the United States relating to International
Law, 69 AJIL (1975) pp. 875-9. See Akehurst loe. cit. no. 29 at p. 9;
Dinstein op. cit. no. 18 at pp. 186-7.

31 Case Concerning United States Diplomatic and Consular Staff in
Tehran (United States of America V. Iran) (Judgment), leI Reports
(1980) pp. 17-8, para. 32.

32 Ibid. p. 43, paras. 93-4.
33 US, SIPV.3245, pp. 3 and 6. See Dino Kritsiotis, "The Legality of the

1993 US Missile Strike on Iraq and the Right of Self-Defence in
International Law" 45 ICLQ (1996) pp. 162-177; W. Michael
Reisman, "The Raid on Baghdad: Some Reflections on Its
Lawfulness and Implcations" 5 EiIL (1994) pp. 120-133; Christine
Gray, "After the Ceasefire: Iraq, the Security Council and the Use of
Force" 65 BYIL (1994) pp. 135-174 at pp. 169-70;

34 France, SIPV.3245, p. 13; Hungary, ibid. pp. 19-20; UK, ibid. p. 21;
Russia, ibid. p. 22; New Zealand, ibid. p. 23; Spain, ibid. p. 24.

35 US, SIPV.2491, paras. 55, 65-6. See also Saint Lucia, ibid., para. 14;
Barbados, ibid., para. 145.
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The right of self-defence has also been raised against
terrorists. In 1985 Israel attempted in the Security Council to
justify an attack on the Palestine Liberation Organisation in
Tunisia as a response to "armed attacks" by terrorists.37 While
the US was sympathetic to the Israeli argument,38 other
members of the council did not agree and, by 14 votes to 0,
with the US abstaining, issued a strongly worded
condemnation of the Israeli actions, SC Res. 573 (1985).39

The United States took military action against a state sponsor
of terrorism in 1986, when it bombed Tripoli in response to
an allegedly Libyan sponsored attack on a Berlin nightclub
that left three people dead (two American) and 229 injured
(79 American). The US argued that this represented self
defence against terrorist acts. However, most states in the
Security Council rejected this claim and a resolution
condemning the strikes failed only due to the American,
British and French veto.40

The US directed military action against a terrorist group in
1998 in response to attacks by the AI-Qaeda organisation. On

36 Letter dated 20 December 1989 from the Permanent Representative
of the United States of America to the United Nations addressed to
the President of the Security Council, S/21035.

37 Israel, SIPV.2615, para. 193.
38 US:" ... [W]e recognize and strongly support the principle that a State

subjected to continuing terrorist attacks may respond with appropriate
force to defend itself against further attacks. This is an aspect of the
inherent right of self-defence recognized in the Charter of the United
Nations." SIPV.2615, para. 252.

39 SC Res. 573 (1985): "Condemns vigorously the act of armed
aggression perpetrated by Israel against Tunisian territory in flagrant
violation of the Charter of the United Nations, international law and
the norms of conduct".

40 Contemporary Practice of the United States relating to International
Law, 80 AJIL (1986) at p. 632. See also Christine Gray, International
Law and the Use ofForce (Oxford University Press, Oxford, 2000) at
pp. 116-7; Abraham D. Sofaer, "Terrorism and the Law" 64 Foreign
Affairs (1986) pp. 901-922 at pp. 921-2; Franck op. cit. no. 28 at p.
90.
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7 August AI-Qaeda terrorists orchestrated massive bomb
attacks on the American embassies in Dar es Salaam and
Nairobi causing the death of over 250 individuals, mostly
local Tanzanians and Kenyans, but including twelve
American nationals. On 20 August the US responded with
cruise missile attacks on installations in Afghanistan and
Sudan, states which were alleged to be harbouring the
terrorist group. Among the targets were AI-Qaeda training
camps in Afghanistan and a chemical weapons plant in the
Sudan. fu a letter to the Security Council, America argued
that these strikes, directed against, "installations used by the
Bin Laden organization", were an exercise of the right to self
defence under article 51. Moreover, while Sudan and
Afghanistan were targeted, it was not suggested that those
states actually exercised control over AI-Qaeda, rather their
targeting stemmed from their "cooperation" with it.41

This interpretation of self-defence was vigorously reaffirmed
in the wake of AI-Qaeda's attacks on 11 September 2001.
These attacks involved suicide terrorists hijacking four
American planes and then flying them, respectively, into
New York's Twin Towers and the Pentagon, while the fourth
crashed en route to the White House, leaving approximately
three thousand people dead.42 The next day the Security
Council passed SC Res. 1368 (2001), which specifically
recognised, "the inherent right of individual and collective
self-defence in accordance with the Charter",43 a provision
which would, of course, have been out of place if self-

41 Letter dated 20 August 1998 from the Permanent Representative of
the United States of America to the United Nations addressed to the
President of the Security Council, S/1998/780. See also
Contemporary Practice of the United States relating to International
Law, 93 AJIL (1999) at pp. 162-3. See Ruth Wedgewood,
"Responding to Terrorism: The Strikes Against Bin Laden" 24 Yale
Journal of International Law (1999) pp. 599-576; Jules Lobel, "The
Use of Force to Respond to Terrorist Attacks: The Bombing of Sudan
and Afghanistan" 24 Yale Journal of International Law (1999) pp.
537-557;

42 Contemporary Practice of the United States relating to International
Law, 96 AJIL (2002) at pp. 237-9

43 SC Res. 1368 (2001).
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defence under article 51 did not encompass terrorist attacks.
This stance was reaffirmed two weeks later in SC Res. 1373
(2001) on 28 September.44 In discussion on SC Res. 1368
(2001) the US representative reiterated comments by
President George W. Bush the previous day45 that: "We will
make no distinction between the terrorists who committed
these acts and those who harbour them."46 This interpretation
of a right of self-defence in response to a terrorist attack was
also supported by members of NATO, who invoked article 5
of the Washington Treaty that an attack had taken place on
one of their members,47 and by parties to the Inter-American
Treaty of Reciprocal Assistance 1947 according to article
3(1) of that treaty.48

This right of self-defence was further elaborated by the US
Ambassador to the United Nations, John Negroponte in a
letter to the UN Security Council on 7 October 2001:

"In accordance with Article 51 of the Charter of the
United Nations, I wish, on behalf of my Government to
report that the United States of America, together with
other States, has initiated actions in the exercise of its
inherent right of individual and collective self-defence
following the armed attacks that were carried out
against the United States on 11 September 2001 ...
Since 11 September, my Government has obtained clear

44 SC Res. 1373 (2001). See Thomas M. Franck, "Terrorism and the
Right of Self-Defense" 95 AJIL (2001) pp. 839-843.

45 See Steven R. Ratner, "Jus Ad Bellum and Jus In Bello after
September II" 96 AJIL (2002) pp. 905-21 at p. 906.

46 US, S/PV.4370, pp. 7-8.
47 See Statement by the North Atlantic Council, 12 September 2001,

http://www.nato.int/doculpr/2001/pOl-124e.htm (visited 15/03/05).
See also http://www.nato.int/terrorismlfactsheet.htm (visited
15/03/05).

48 RC.24/RES. 1/01, http://www.oas.org/oaspage/crisis/follow_e.htm
(visited 15/03/05). Article 3(1): ''The High Contracting Parties agree
that an armed attack by any State against an American State shall be
considered as an attack against all American States and,
consequently, each one of the said Contracting Parties undertakes to
assist in meeting the attack in the exercise of the inherent right of
individual and collective self-defense recognized by Article 51 of the
Charter of the United Nations." 21 UNTS (1948) pp. 92-105 at p. 95.
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and compelling information that the AI-Qaeda
organization, which is supported by the Taliban regime
in Afghanistan, had a central role in the attacks. ,,49

47

This was, then, primarily a right of self-defence aimed
against a terrorist organisation. On the relationship between
AI-Qaeda and the Taliban regime in Afghanistan, the
Ambassador continued:

"The attacks on 11 September 2001 and the ongoing
threat to the United States and its nationals posed by the
Al-Qaeda organization have been made possible by the
decision of the Taliban regime to allow parts of
Afghanistan that it controls to be used by this
organization as a base of operation. Despite every effort
by the United States and the international community,
the Taliban regime has refused to change its policy.
From the territory of Afghanistan, the AI-Qaeda
organization continues to train and support agents of
terror who attack innocent people throughout the world
and target United States nationals and interests in the
United States and abroad.,,50

There was no suggestion that the Taliban regime actually
controlled AI-Qaeda, but merely that it allowed the
organisation to operate from its territory. Again, Afghanistan
became a target because of its support for rather than control
of a terrorist organisation. This interpretation of a right of
self-defence encompassing attacks by both states and
organisations was spelled out in a reservation by the United
States that: "We may find that out self-defence requires
further actions with respect to other organizations and other
States."51

49 Letter dated 7 October 2001 from the Permanent Representative of
the United States of America to the United Nations addressed to the
President of the Security Council, S/2001/946.

.~o Ibid.
~l Ibid. See also Michael Byers, "Terrorism, The Use of Force and

International Law after 11 September" 51 ICLQ (2002) pp. 401-414
at pp. 406-9.
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SELF-DEFENCE IN THE WALL OPINION: No CHANGE?

This new practice on self-defence was put to the test by the
IC] in the Wall Opinion of 2004. At issue was a barrier,
variously called "security fence" or a "separation wall",
which Israel had been constructing on occupied Palestinian
territory across the West Bank and East Jerusalem.
Palestinians argued that the barrier was an attempt to partition
and annex Palestinian territory. However, Israel argued that
the barrier, as a measure to prevent terrorist attacks, was,
"wholly consistent with the right of States to self-defence
enshrined in Article 51 of the Charter". In support of this, it
specifically cited SC Res. 1368 (2001) and 1373 (2001),
which recognised, "the right of States to use force in self
defence against terrorist attacks", although it insisted that the
barrier was a non-forcible measure. 52

The Court, though, rejected this argument. Despite noting SC
Res. 1368 and SC Res. 1373 (2001), it still saw the glass as
half empty - self-defence under article 51 was limited to an,
"armed attack by one State against another State." Terrorism
against Israel could not be an "armed attack" because it was
not, "imputable to a foreign state".53 The Court suggested that
in almost twenty years since Nicaragua there had been no
fundamental change in the law of armed conflict.
Nonetheless, it did respond to the two Security Council
resolutions, by distinguishing the situation faced by Israel
from that contemplated in the resolutions. SC Res. 1368 and
1373 were concerned with international terrorism, whereas
the attacks against Israel were from Israeli controlled
occupied Palestinian territory and thus internal rather than
international in nature.54

52 Israel, NES-I0/PV.21, p. 6.
53 Legal Consequences of the Construction of a Wall in Occupied

Palestinian Territory (Advisory Opinion), (2004), www.icj-cij.org
(visited 15/03/05), para. 139.

54 Ibid., para. 139.
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This limitation of self-defence to just between states was
criticised by several judges. Judge Higgins pointed out that
article 51 did not specify that an attack had to be by a state,
but rather that this had been added by the Court in
Nicaragua. 55 Judge Kooijmans considered that the Court had,
"regrettably by-passed", what was, "a new approach to the
concept of self-defence", whose legal implications could not
yet be assessed,56 while Judge Buergenthal called the
approach "fonnalistic".57

CONCLUSION

The concept of self-defence in international law shows both
strategic and legal dilemmas. States do have a strategic
interest in the general prohibition of the threat or use of force
between states and this is best served with a clear prohibition
in article 2(4) with a clearly limited exception in article 51.
Such clarity would, of course, be undermined by attempts to
widen self-defence, and, in particular to extend it to difficult
and controversial concepts like "terrorists". However, this
limited, state to state interpretation of self-defence also
inherently leaves a notable gap in the law of armed force,
excluding actors who may be engaged in the use of force and
setting a high threshold for an anned attack.

It is unlikely that such gaps would remain unfilled. This
interpretation of self-defence ignores key developments in
modem warfare, in particular, the growth of unconventional
conflict and the shifting strategic interests of states. It also
suffers from the weakness that article 51 does not specifically
spell out this state to state interpretation. Instead the matter is
left to custom, which is open to different interpretations. It
may be argued that SC Res. 1368 and 1373 (2001) reflect a
view, that in regard to changing practice on self-defence, the
glass may be half full, while the Wall Opinion saw it as half
empty. It is, in fact, quite rare for the Security Council to

'i~ Judge Higgins, Separate Opinion, ibid., para. 33.
.'in Judge Kooijmans, Separate Opinion, ibid., para. 35.
n Judge Buergenthal, Declaration, ibid., para. 6.
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issue resolutions specifically condemning wider
interpretations of self-defence. Of course, in large part, this
may be because many of these purported acts of self-defence
are by veto-wielding P5 states, but also there usually has been
some support from other states in the Council. This degree of
acceptance tends to depend on the context.

However, transferring self-defence from between states to
concepts like "terrorists" extends the right in an ambiguous
and perhaps open-ended way and obviously creates scope for
abuse. It has been noted that many of these appeals to self
defence closer resemble the language of armed reprisals.58 If
this is the case then the gap in self-defence now seems to
have been occupied to legalise forcible reprisals - the
formally unlawful middle ground between non-forcible
countermeasures in response to a breach of international law
and the use force in response to an armed attack. This would
be a significant erosion of article 2(4).

These tensions, however, seem inherent in the right of self
defence. International law creates a medium through which
various strategic interests are negotiated and self-defence
remains one of the most popular mechanisms for doing so.
This is because, firstly, it is a recognised exception to the
general prohibition on the threat or use of force in the UN
Charter, and, secondly, because it contains notable points of
ambiguity which can be filled with various interpretations.
While there may be preferred understandings of article 51, it
seems likely that different versions of self-defence will
continue to emerge in response to developing strategic
challenges.

58 Rosalyn Higgins, Problems and Process: International Law and How
We Use It (Clarendon Press, Oxford, 1994) at p. 245; Albrecht
Randelzhofer, "Article 51" in Bruno Simma ed., The Charter of the
United Nations: A Commentary (Oxford University Press, Oxford,
2002) vol. 1, pp. 788-806 at p. 794; Reisman loco cit. no. 33 at p. 125;
Kritsiotis loco cit. no. 33 at pp. 166, 175;



Policing the Oceans: The Proliferation
Security Initiative

RICHARD A. BARNES*

INTRODUCTION

The Proliferation Security Initiative (PSI) was launched on
31 May 2003 as part of a multilateral effort to prevent the
proliferation of weapons of mass destruction (WMD).l This
was followed by the release of a Statement of Interdiction
Principles, the aims of which are to 'establish a more
coordinated and effective basis through which to impede and
stop shipments of WMD, delivery systems, and related
materials flowing to and from states and non-state actors of
proliferation concern, consistent with national legal
authorities and relevant international law and frameworks,
including the United Nations Security Council'.2 The
participating States undertook not to transport or assist in the
transport of WMD cargoes to or from States or non-State
actors of concern, to board and search suspicious vessels
flying their own flag, to provide consent, where appropriate,
to other States to board and search their vessels, to stop and
search such vessels in internal waters, territorial seas or
contiguous zones, to require suspicious aircraft in their
airspace to land for inspection, and to inspect at their ports
and airfields vessels and aircraft reasonable suspected of

Dr. Richard A. Barnes, Law School, University of Hull, UK.
Remarks by the President to the Peoples of Poland, 31 March 2003.
Available online at http://www.whitehouse.gov/news/releases/2003/
OS/20030531-3.html
The White House, Office of the Press Secretary, Proliferation
Security Initiative: Statement of Interdiction of Principles, 4 Sept.
2003. Available at http://www.state.gov/t/np/rls/fs/v23764.htm.
Hereinafter 'Interdiction Principles. The eleven countries attending
the Proliferation Security Initiative meetings include Australia,
France, Germany, Italy, Japan, the Netherlands, Poland, Portugal,
Spain, the United Kingdom and the United States. Since then the PSI
initiative has attracted support from more than 60 countries.
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carrying WMD cargoes and to seize such cargoes.3 Although
the Statement of Interdiction Principles is not of itself
nonnative in a strict legal sense, the US has entered into
bilateral ship boarding agreements with Liberia, Panama, the
Marshall Islands, and Croatia to provide the US with
authority to interdict suspect vessels flying their respective
flags. 4 To date there have been 16 PSI exercises in
furtherance of these principles.5

The consistency of the PSI with existing maritime
jurisdiction and the exact bases for interdiction are matters
some importance because the success of the PSI is largely
dependent upon the ability of States to interdict suspect
vessels of any flag and not simply their own vessels. States
may only exercise jurisdiction over foreign flagged vessels in
limited circumstances where consent to interdict foreign
flagged vessels has been provided, either through
conventional arrangements or regimes such as the PSI. The
principle of exclusive flag State jurisdiction over vessels on
the high seas limits opportunities to control vessels engaged
in WMD proliferation. Given that not all flag States are
willing to engage in multilateral or bilateral agreements that
provide for interdiction, then the ability to act against vessels
flagged to such States must be contingent on the existence or
development of rules of customary international law
pennitting their interdiction. Apart from questions of
jurisdiction, there are also potential operation problems with

4
Ibid.
Proliferation Security Initiative Ship Boarding Agreement with
Liberia, 11 Feb. 2004 (entered force 9 Dec. 2004). Reproduced online
at http://www.state.gov/t/np/trty/32403.htm. Proliferation Security
Initiative Ship Boarding Agreement with Panama, 12 May 2004
(entered force 1 Dec. 2004). Reproduced online at
http://www.state.gov/t/np/trty/32858.htm. Proliferation Security
Initiative Ship Boarding Agreement with Marshall Islands, 13 August
2004 (entered force 24 Nov 2004). Reproduced online at
http://www.state.gov/t/np/trty/35237.htm. Proliferation Security
Initiative Ship Boarding Agreement with Croatia, 1 June 2005
Reproduced online at http://www.state.gov/tfnp/trty/47086.htm
See the calendar of events on the US State Departments website.
http://www.state.gov/t/np/c12684.htm
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the PSI. For example, a vessel may be suspected of carrying
WMD or related materials. What are such related materials?
Further difficulties arise in respect of dual use components
that may be used in ordinary industrial processes apart from
weapons construction. Does the carriage of such components
render a vessel open to interdiction? This paper examines the
legitimate extent of coastal States right to interdict vessels
and the extent to which the Interdiction Principles provide a
clear operational basis.

JURISDICTION TO INTERDICT VESSELS UNDER INTERNATIONAL

LAW

International authority to interdict vessels is, for the most
part, set out in the United Nations Convention on the Law of
the Sea 1982.6 Jurisdiction is defined according to system of
maritime zones system, with the extent of the coastal State's
authority to a interdict vessel contingent on which maritime
zones the vessel is located.

Internal Waters

Coastal States enjoy plenary legislative and enforcement
jurisdiction over internal waters and ports. Ships entering
ports and internal waters voluntarily submit to the jurisdiction
of the coastal State. Thus, they may be subject to boarding,
search and any further measures that port authorities consider
necessary in pursuit of the PSI objectives. The plenary
authority of port States to take measures suggests that they
will have a central role to play in tackling proliferation
activities. This is evident in relative success of port State
control (PSC) activities in respect of sub-standard shipping.

However, some limitations to this approach should be noted.
Firstly, the scope and content of PSC in respect of sub
standard shipping is explicitly endorsed by Article 218 of the
LOSe and it has been refined by subsequent agreements in

United Nations Convention on the Law of the Sea 1982, 21 ILM 1245
(1982). Hereinafter, 'LOSC'.
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order to maintain the critical balance between the interests of
the shipping community and coastal States.7 The success of
PSC is based upon the maintenance of balanced and clearly
identifiable global standards that enshrine broad international
consensus on the protection of the marine environment.
Although the absence of an express mandate in the LOSC to
use PSC to prevent proliferation activities is not critical, the
lack of clearly identifiable standards and procedures in
respect of PSI activities may undermine this important
balance between shipping and coastal State security.
Secondly, PSC is not a mandatory obligation, it is a
discretionary right. Unless States are required to take action
against vessels suspected of carrying WMD or related
materials, then PSC is likely to have only a limited effect.
Finally, such control is clearly limited to vessels that are
actually within internal waters or ports of the State. Thus PSI
objectives may be frustrated by vessels simply avoiding ports
where security measures are known to be in operation.

The Territorial Sea

Coastal States enjoy sovereignty over a 12 mile territorial
sea.8 The exercise of sovereignty is subject to limits imposed
by the LOSC, as well as other rules of intemationallaw. The
most important of these limitations is the right of innocent
passage through the territorial sea. Yet, despite acceptance of
the general regime of innocent passage, the exact meaning

7 See the Paris Memorandum of Understanding on Port State Control.
(Text available at http://www.parismoll.orgl); Tokyo Memorandum
of Understanding on Port State Control. (Text at http://www.tokyo
mou.org/); Caribbean Memorandum of Understanding on Port State
Control. (Text available at http://www.caribbeanmou.org/); Latin
American Memorandum of Understanding on Port State Control, the
Vifia del Mar Agreement. (Text Available at
http://200.45.69.62/index_i.htm); Memorandum of Understanding on
Port State Control. (Text available at http://www.iomou.orgl);
Mediterranean Memorandum of Understanding on Port State Control.
(Text available at http://www.medmou.org/); Black Sea
Memorandum of Understanding on Port State Control. (Text
available at http://www.bsmou.orgl).
LOSC Articles 2 and 3.



2005 Policing the Oceans: The Proliferation Security Initiative 55

and extent of the LOSe's detailed provisions are somewhat
less than clear, rendering coastal State authority to conduct
PSI activities in their territorial sea somewhat uncertain.

It is well-established that the 'ships of all States, whether
coastal or land-locked, enjoy the right of innocent passage
through the territorial sea'.9 This passage must be 'continuous
and expeditious' 10 and 'not prejudicial to the peace, good
order or security of the coastal State'.l1 Ships exercising the
right of innocent passage through the territorial sea should
not be subject to the criminal jurisdiction of the coastal
State. 12 However, this limitation only applies to ships passing
through the territorial sea or ships proceeding to a port,
whereas ships proceeding from ports may be subject to the
criminal jurisdiction of the coastal State. 13 Coastal States
enjoy a residual right of protection and may take necessary
steps to prevent any breach of the conditions to which entry
into a port or internal waters is subject. 14 Thus coastal States
may clearly interdict vessels suspected of engaging in
proliferation activities proceeding to or from their ports or
internal waters, as long as such measures are properly
proscribed under domestic law, and, in the case of protective
measures attaching to entry to ports and internal waters,
where the interdiction measures are considered to be
necessary to protect the coastal State.

Where passage is non-innocent, then the coastal State is
entitled to take such steps as are necessary to prevent
passage. 15 This may include the exclusion of the offending
vessel from the territorial sea, arrest and the commencement
of legal proceedings against the vessel or its owners.
Accordingly, if a vessel engaged in the carriage of WMD and
related material was to be regarded as non~innocent, then

Lose Article 17.
10 LOSe Article 18(2).
II LOSe Articles 19(1).
12 LOSe Article 27.
IJ LOSe Article 27(2)
14 LOSe Article 25(2)
15 LOSe Article 25(1).
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coastal States would clearly be entitled to stop, board and
search a vessel in the territorial sea, and if necessary take
further enforcement action. Of course this depends on
whether or not the carriage of WMD and related materials
renders passage non-innocent.

A State seeking to interdict a vessel in its tenitorial waters
would have to demonstrate that passage was non-innocent by
establishing that the passage was 'prejudicial to the peace,
good order or security of the coastal State' .16 The LOSe
provides a detailed list of activities to be regarded as
prejudicial in Article 19(2). Although there is no explicit
reference to proliferation activities, these may be implicit in
Article 19(2)(a), which provides the most obvious basis for
action under the PSI:

'(a) any threat or use of force against the sovereignty,
territorial integrity or political independence of the
coastal State, or in any other manner in violation of the
principles of international law embodied in the Charter
of the United Nations'

Churchill and Lowe suggest that the reference to threats of
force is wide enough to encompass threats directed against
States other than the coastal State. 17 This is wholly consistent
with widely accepted interpretations of self-defence. Thus it
need not be necessary for the threats or force to be directed at
the coastal State to allow the coastal State to interdict a
vessel. Although this suggests States might police coastal
waters under the PSI on behalf of other concerned States, the
problem is that the mere carriage of WMD or related
materials falls someway short of a threat or of use of force. 18

16 Although there is some doubt as to where the burden of proof in
establishing innocence of passage lies, it would seem logical for this
to fall on the coastal State.

17 R.R. Churchill and A.V. Lowe, The Law of the Sea 3rd ed.
(Manchester, MUP, 1999), p. 85.

18 The claim that pre-emptive self-defence can be used in order to
interdict vessels supplying terrorists or in some other way contributes
to a non-imminent attack must be rejected as an illegitimate
expansion of self-defence under international law. See M. Boethe,
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Although the carriage of WMD may be a violation of other
rules of international law or be regarded by some States as
unlawful, this does not amount to an Article 2(4) type
violation. For this reason it is suggested that interdiction of
vessels suspected of carrying WMD to other States based on
article 19(a) is unwarranted.

These conclusions hold true only if the list of prejudicial
activities set out in Article 19(2) is exhaustive, and this is by
no means certain. A number of commentators regard the list
to be exhaustive asserting that an unambiguous and objective
definition of innocent passage is essential for it to work in
practice. 19 The principal authority for such a view is the Joint
Statement by the US and USSR on Innocent Passage, which
holds the list in Article 19(2) to be exhaustive.20 Although
Churchill and Lowe note that this is likely to be influential on
other States' practice and suggest that it is developing into a
rule of custom, they refrain from concluding on the
exhaustive nature of Article 19(2).21 Conversely, there are a
number of commentators who do not regard the list to be
exhaustive, although much of their concern relates to the

'Terrorism and the Legality of Pre-emptive Force' (2003) 14
European Journal of International Law 227, 231. Also T. Franck,
'What Happens Now? The United Nations After Iraq' (2003) 607
AJIL60.

19 F.D. Froman, 'Uncharted Waters: Non-innocent Passage of Warships
in the Territorial Sea' (1984) 21 San Diego Law Review 625, 659;
J.W. Rolph, 'Freedom of Navigation and the Black Sea Bumping
Incident: How "innocent" must innocent passage beT (1992) 135
Military Law Review 137, 155-6, especially 164; W.L. Schachte Ir
and J Peter A. Berhardt, 'International Straits and Navigational
Freedoms' (1993) Virginia Journal ofInternational Law 527, 532.

2() As the Joint Statement by the United States of America and the Union
of Soviet Social Republics on the Uniform Interpretation of Norms of
International Law Governing Innocent Passage note, '[t]he relevant
rules of international law governing innocent passage of ships in the
territorial sea are stated in the 1982 United Nations Convention on
the Law of the Sea'. 23 Sept. 1989. Reproduced in (1989) 14 Law of
the Sea Bulletin 12, at para. 3.

!I Churchill and Lowe, supra note 17, pp. 85-7.
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carriage of hazardous materials and substandard ships.22
Despite the differing subject matter, this open-ended
approach to Article 19(2) is preferable as a matter of treaty
interpretation.23 In the absence of conclusive subsequent
practice, there is nothing in the language of Article 19 to
suggest that only the listed activities render passage non
innocent. Moreover, an open-ended approach to Article
19(2) is congruent with the intention of the drafters of the
provision.24 Thus restrictions on the list were explicitly
rejected during the drafting process.25 It was also confirmed
that Article 19(2) was subject to the ejusdem generis rule of
interpretation.26

Although the list may be non-exhaustive, this cannot dispense
with the requirement that the standard of innocence must be
capable of objective determination. This position is consistent
with the Coifu Channel case, where the Court focused on the
manner of passage rather than any motive for it.27 It is also

22 W.D. Burnett, 'Mediterranean Mare Clausum in the Year 2000?: An
International Law Analysis of Peacetime Military Navigation in the
Mediterranean' (1985) 35 Naval Law Review 75, 108; E.J. Molenaar,
Coastal State Jurisdiction over Vessel Source Pollution (London,
Kluwer Law International, 1998) 195; K. Hakapaa and E.J. Molenaar,
'Innocent passage - past and present' (1999) 23 Marine Policy 131,
132; Colin B. Picker, 'Fishing for Answers in Canada's Inside
Passage: Exploring the Use of the Transit Fee as a Countermeasure'
(1996) 21 Yale Journal of International Law 349, 375; L.S. Johnson,
Coastal State Regulation ofInternational Shipping (Dobbs Ferry NY,
Ocean Publications Inc, 2004), 64-6.

23 Articles 31-33 of the Vienna Convention on the Law of Treaties
1969, 1155 UNTS 331.

24 M. Nordquist, S. Nandan, S. Rosenne, and N. Grandy, United Nations
Convention on the Law of the Sea: a commentary (London, Martinus
Nijhoff, 1993), vol. 2, p. 177. Cf. Article 27 which clearly limits the
enforcement of criminal jurisdiction to a specified list of activities.
However, it should be noted that criminal jurisdiction and non
innocent passage are not mutually dependent, and so any analogy
about the extent of each provision should be discounted.

25 Ibid.
26 Ibid, p. 171.
27 (1949) IeJ Rep. 1, 30. This has led some commentators to conclude

that there is a presumption of innocent passage that may be rebutted
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quite necessary to ensure a proper balancing of coastal State
interests and navigation, and this can only be achieved
through objectively determinable rules. 28 For it to be
otherwise would be to render navigation contingent upon the
subjective discretion of the coastal State, a position wholly at
odds with the LOSC. Accordingly, a number of limits or
conditions on the exercise of coastal State control over
navigating vessels are suggested.

A first limitation is that the conduct rendering passage non
innocent must occur in the territorial sea.29 Thus passage
cannot be suspended because of a risk of pollution.30 Any
non-innocent activity would, at best, have to be imminent. In
the case of the PSI, the question of when the unlawful act
takes place is complicated because although the use of WMD
is unlawful, the mere carriage of such cargo is not. A second
limitation is that the character of the passage must be
manifestly non-innocent. Practical difficulties may arise
because carriage of WMD cargoes does not manifest any
external non-innocence. In this context the concerted efforts
at controlling proliferation activities, exchanging infonnation
and security cooperation within the PSI may have a pivotal
role to play. A third limitation is that coastal States shall not
'discriminate in form or in fact against ships of any State or
against ships carrying cargoes to, from or on behalf of any

by the coastal State according to the criteria in Article 19(2). See
Rolph, supra note 19, p. 159 and Froman, supra note 19, p. 658.

214 See G. Fitzmaurice, 'Some Results of the Geneva Conference on the
Law of the Sea' (1959) 8 ICLQ 73, 96-7.

ltJ See LOSC Article 19(2). Also, F. Ngantcha, The Right of Innocent
Passage and the Evolution of the International Law of the Sea: the
current regime of 'free' navigation in coastal waters of third states
(London, Pinter, 1990), p 51.

10 D.R. Rothwell, 'Navigational Rights and Freedoms in the Asia
Pacific Following Entry into Force of the Law of the Sea Convention'
(1995) 35 Virginia Journal of International Law 587, 616. Cf. Van
Dyke, who argues that, with respect to Article 19(2)(h), carriage of
extremely risky cargos could be considered akin to a wilful act of
serious pollution and so be prohibited. J.M. Van Dyke, 'Sea Shipment
of Japanese Plutonium under International Law' (1993) 24 Ocean
Development & International Law 399,408.
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State.'3! This is important because one of the assumptions
underlying the PSI is that only certain States are engaged in
the proliferation of WMD and related material. To maintain a
pretext of legality any PSI activities must be potentially
applicable to any vessel, and when exercised must be done so
on the basis of reasonable evidence rather than simple
conjecture about States of concern. A final limitation is the
requirement for States Parties to exercise their rights and
obligations in good faith and in a manner that would not
constitute an abuse of right. 32 To the extent that these
safeguards are fully observed then it may be open to argue
that vessel interdiction under the PSI may be lawful in
limited circumstances.

If Article 19(2) is not exhaustive, then the coastal State may
enjoy a degree of latitude to detennine whether the passage
of a ship is prejudicial to its peace, good order or security.
This has led some commentators to suggest that merely
proscribing WMD proliferation as contrary to the security of
the coastal State and other States is enough to overcome
vessels' rights of innocent passage.33 However, one must
question whether a mere breach of coastal State law could
render passage non-innocent. If so, then coastal States could
proscribe against such activities and seek to enforce this
against all coastal traffic. The risk that such an approach
poses to navigation are clear and runs counter to the emphasis
of the LOSe on international standard setting within a
conventional framework. Moreover Article 21 lists those
matters over which coastal States can regulate and there is
absolutely nothing to suggest that this includes a power to
control cargos or legislate against the carriage of WMD or
related materials. Furthennore Article 24 provides that
coastal States shall not hamper innocent passage of foreign
vessels except in accordance with the Convention. Clearly,
only those laws drafted consistently with the other provisions

31 LOSe Article 24(1)(b).
32 LOSe Article 300
33 D.H. Joyner, 'The PSI and International Law' (2004) 10 The Monitor

7, at p. 8.
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of Part II, section A of the LOSe can be enforced against
foreign flagged vessels in the territorial sea and there is
nothing to suggest that domestic law can be used to expand
the authority of the coastal State to control the carriage of
WMD or related material. To suggest a broad power to
interdict vessels in such manner risks upsetting the careful
balance of rights enshrined in Part II, section 3 of the LOSe
and severely hampering well-established navigational
freedoms.

Straits Usedfor International Navigation

Vessels enjoy a right of transit passage through straits used
for international navigation. Under the Lose this is defined
as 'freedom of navigation and overflight solely for the
purpose of continuous and expeditious transit of the strait
between one part of the high seas or an exclusive economic
zone and another part of the high seas or an exclusive
economic zone' .34 The importance of maintaining free
navigation through international straits is underlined by the
absolute duty on coastal States not to hamper or suspend
transit passage.35 Although there is no requirement of
innocence for such passage, transiting vessels are bound to
refrain from the threat or use of force against States bordering
the strait or in another manner which violates principles of
international law embodies in the UN Charter. 36 Under
Article 38(3) vessels exceeding their right of transit passage
hy conducting an activity outside the scope of Article 38(2)
or by breaching their duties under article 39 become subject
to the other applicable provisions of the convention.
Accordingly, a vessel which uses or threatens force against a
strait State becomes subject to the regime of innocent passage
und those considerations relevant to the territorial sea apply.

,.. Lose Article 38(2).
" LOSe Article 44.
't. LOSe Article 39(1).
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The Contiguous Zone

The contiguous zone is a belt of waters adjacent to the
territorial sea, which 'may not extend beyond 24 nautical
miles from the baseline from which the breadth of the
territorial sea is measured' .37 In this zone 'the coastal State
may exercise the control necessary to: (a) prevent
infringement of its customs, fiscal, immigration or sanitary
laws and regulations within its territory or territorial sea; (b)
punish the infringement of the above laws and regulation if
committed within the territory or territorial sea.'38

The coastal State may only exercise enforcement powers in
the contiguous zone. Thus to intercept a ship carrying WMD
or related materials, the State would have to enact a domestic
customs law making such an activity unlawful. Moreover
such a provision could only be enforced against ships heading
to the territory or territorial sea, or have originated therein.
Ships merely passing through the contiguous zone or even
loitering in the contiguous zone could not be interdicted.

It must also be stressed that the range of interests that can be
protected in the contiguous zone is limited. It does not
include national security interests.39 In so far as threats to the
security of the coastal State are concerned, these are covered
by general principles of international law and the Charter of
the United Nations.40 The majority of States have consistently
rejected extended claims to security zones as a threat to
freedom of navigation.41 More specifically, Roach and Smith
note that the US has protested excessive claims to security as

37 LOSC Article 33(2).
38 LOSC Article 33(1).
39 See the comments of the International Law Commission on the draft

provisions for the Territorial Sea Convention, the forerunner of the
provisions in Article 33. [1956] 2 Yearbook of the International Law
Commission at 295.

40 [1956] Yearbook of the International Law Commission, vol. I, pp.
183-5 and 274-5.

41 See Churchill and Lowe, supra note 17, p. 138.



2005 Policing the Oceans: The Proliferation Security Initiative 63

a contiguous zone interest.42 Clearly, the LOSC cannot
provide a basis of an extended security jurisdiction to support
PSI interdictions.

The Exclusive Economic Zone

The EEZ is designed to allocate economic benefits to the
coastal States and provide them with the means for their
protection.43 It also facilitates the protection of the marine
environment.44 As in other areas of the LOSe there is a
critical balance between the interests of coastal States and
navigation. Accordingly freedoms of the high seas are
preserved to the extent that they are compatible with the
above.45 At no point does the LOSe provide explicit authority
for a coastal State to proscribe and enforce any security
interests against third State vessels in the EEZ.46 The absence
of a detailed and complete attribution of rights and duties in
the EEZ may be considered to leave the door open for the
development of protective security measures, and
suggestively, Article 59 provides that in absence of specific
attribution, any such conflicts are to be resolved on 'the basis
of equity and in light of all the relevant circumstances, taking
into account the respective importance of the interests
involved to the parties, as well as to the international
community as a whole'. Where rights are unspecified or
disputed, careful attention needs to be paid to the underlying
balance of interests enshrined in the LOSC.

In the Saiga No. 2 case, the International Tribunal for the
Law of the Sea (ITLOS) was required to ascertain the legality
of Guinea's enforcement of its customs laws in its EEZ

42 1. Ashley Roach and Robert W. Smith, United States Responses to
Excessive Maritime Claims 2nd ed. (The Hague, Martinus Nijhoff,
1996), 166-172.

4J LOSe Article 56(1)(a).
44 LOSe Article 220(3).
4~ LOSe Article 58.
40 Such matters are dealt with indirectly by Article 87-115 which are

incorporated into the EEZ regime by virtue of Article 58(2).
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against a vessel providing bunker fuel to fishing vessels.47 In
particular it had to consider whether such laws were
consistent with Article 58 of the LOSC and whether they
were further justified on grounds of 'public interest' or 'self
protection' .48 The decision is important because these are
policy grounds that proponents of the PSI might seek to make
use of in justifying interdictions in the EEZ. Notably, such
arguments were decisively rejected by ITLOS on the grounds
that they would effectively result in the rights of other States
being curtailed.49 Clearly, the Tribunal was unwilling to
entertain a notion of public interest that would allow coastal
States to subjectively determine the rights of other States.
ITLOS did consider that self-protection could amount to a
defence of a 'state of necessity' which would justify
measures otherwise illegal under the Convention. However,
this was rejected on the grounds that Guinea had failed to
supply evidence that 'its essential interests were in grave and
imminent peril' .50 This suggests that coastal States have little
scope to argue that the interdiction of vessels suspected of
carrying WMD or related material in their EEZ is lawful.

High Seas

The high seas are an area of ocean space beyond the limits of
national jurisdiction. The latitude of States to act on the high
seas against foreign vessels suspected of engaging in the
proliferation of WMD is much more limited on the high seas
because the principal basis of authority on the high seas
resides with the flag State. Many States will have little
interest in or capacity to control weapons proliferation, and in
most cases third States cannot exercise any police function
without the consent of the flag State. It must be noted that
although the flag State enjoys the power to interdict vessels
flying its flag, it is not compelled to exercise such a power to

47 The MV "Saiga" (No.2) Case (Saint Vincent and the Grenadines v.
Guinea) 1999

48 Ibid, para. 128-9.
49 Ibid, para 131.
50 Ibid, para. 135.
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counter the proliferation of WMD and related materials.
According to the Statement of Interdiction Principles, the flag
State may board and search vessels flying its own flag in
internal waters or territorial seas, or areas beyond the
territorial seas of any other State, and to seize any such
cargoes that are identified.51 This is simply an
incontrovertible reiteration of flag State jurisdiction.52 It
continues to provide that authority to board and search flag
vessels, and the right to seize WMD-related cargoes, may be
extended to other States. Again there is nothing contentious
about this as States commonly enter into agreements allowing
other States to interdict vessels for specific purposes.53 Given
that the Interdiction Principles are merely policy, States must
enter into further agreements to make them binding.

There are exceptions to the 'exclusive' legislative and
enforcement jurisdiction of flag States. Warships of third
States may share jurisdiction with the flag State in the
following situations: (1) the vessel is engaged in piracy;54 (2)
the vessel is engaged in the slave trade;55 (3) the vessel is
engaged in unauthorised broadcasting from the high seas;56
(4) the vessel is without nationality;57 (5) the vessel's
nationality is in doubt, and the ship is, in reality' of the same
nationality as the warship;58 (6) where rights interference are

51 Interdiction Principles, supra note 2, para. 4(b).
52 See Article 6 of the Convention on the High Sea 1958, 450 UNTS 11.

Also, LOSC, Article 92.
53 See for example, United Nations Convention against Illicit Traffic in

Narcotic Drugs and Psychotropic Substances 1988, 28 ILM 497
(1989). The US has entered into a number of bilateral ship boarding
agreements with Caribbean and Latin-American States. Also,
Article2l of the Agreement for the Implementation of the Provisions
of the United Nations Convention on the law of the Sea of December
10, 1982 Relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks 1995, 34 ILM 1542
(1995); the ship boarding agreements, supra note 4.

54 See LOSC articles 100 and 1l0(1)(a).
55 LOSC Article llO(1)(b).
56 LOSC Articles 109 and 11O(1)(c).
57 LOSC Article llO(1)(d).
58 LOSC Article llO(1)(e).
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derived from special treaties59
; (7) hot pursuit and

constructive presence60
; (8) taking measures to avoid

pollution arising from maritime casualties61
; and (9) the

exercise of self-defence.62

Jurisdiction in respect of piracy, slavery, unauthorised
broadcasting and maritime casualties can be disregarded
because they have no bearing at all on the issue of WMD
proliferation. Where the nationality of the vessel is uncertain,'
then once this is verified, the interdicting vessel may only
take further action if the vessel is subsequently found to fly
the same flag as the interdicting warship, or it is found to be
engaged in an unlawful activity providing for universal
jurisdiction.63 The position of stateless vessels is less clear
because the rule is not that any State may exercise
jurisdiction over such vessels, but rather that no State may, as
flag State, complain of any violation of international law by
another State against the stateless vessel.64 As Churchill and
Lowe point out, this ignores the possibility of diplomatic

59 LOSe Article 110(1).
60 LOSe Article 111.
61 LOSe Article 221.
62 LOSe Article 301.
63 It was under these circumstances that the Sosan was intercepted by

Spanish and US forces, being suspected of carrying missile parts
from North Korea. On 9th December a Spanish warship, acting at the
behest of US authorities and on the basis of US intelligence,
intercepted the So-san, a North Korean owned but apparently
stateless ship in the Arabian Sea approximately 100 miles off the
coast of Yemen. A search of the vessel by Spanish marines revealed
an unlisted cargo of fifteen Scud missiles, fuel cells and conventional
explosive warheads hidden :under bags of cement. The vessel was
then handed over to US command. However, after Yemeni officials
confirmed the purchase of the missiles for defensive purposes, the
vessel was released. A US spokesman subsequently stated that 'there
is no provision under international law prohibiting Yemen from
accepting delivery of missiles from North Korea'. See F. Kirgis,
~Boarding of North Korean Vessel on the High Sea' ASIL Insights
Dec 12, 2002. Available online at http://www.asil.org/insights/
insigh94.htm

64 See Molvan v. A.G. for Palestine [1948] AC 351, as per L. Simonds
at 370.
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protection being exercised over the persons onboard the
vessel, which leads them to suggest that only States with a
jurisdictional nexus, for example in respect of piracy, should
be able to extend and enforce its laws against the stateless
vesse1.65 Although this may facilitate a more structured
approach to jurisdiction on the high seas and be preferable as
a matter of comity, it does not seem to limit States from
acting against Stateless vessels as a matter of strict law.
Accordingly, stateless vessels engaged in WMD proliferation
activities may be subject to any States jurisdiction on the high
seas, subject to any right of protection that the State whom
the persons on board enjoy the nationality of may wish to
claim. Of course, in light of the So-san incident, potential
traffickers of WMD and related materials will be aware that
they may receive greater protection by flying a genuine flag,
than risk being interdicted as a stateless vessel. 66 Hot pursuit
is limited to instances where the vessel pursued has
committed an offence in a State's internal waters or territorial
sea. Although the doctrine of constructive presence might be
used to interdict a vessel on the high seas that is supplying
another vessel with WMD that are to be brought into the
territory of the coastal State, it cannot be used as an
independent basis of authority for interdicting vessels acting
alone on the high seas. Clearly, the rights in respect of
stateless vessels, hot pursuit and constructive presence, self
defence and rights derived from special treaties can provide
only exceptional grounds for interdicting vessels suspected of
proliferating WMD and related materials. As a result the use
of treaties to provide interdiction powers is the most obvious
and unproblematic means of providing authority to interdict
non-flag vessels on the high seas. This approach is widely
used in respect of controlling drug trafficking and has been
given a more limited role in respect of high seas fishing. It is

M Supra note 17, p. 214. For example, the US has asserted that drug
trafficking aboard vessels threatens the security of the US and it has,
accordingly asserted jurisdiction over stateless vessels engaged in
drug trafficking. See US v. Martinez-Hidalgo 993 F. 2d 1052, where
the 3rd circuit affirmed the application of the Maritime Drug Law
Enforcement Act 1986,46 USCA 1903, to stateless vessels

M See fn 63.
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notable then that the US has already entered into agreements
with three States with large shipping registries. 67 One may
also look forward to the amendments to the Convention for
the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation 1988 (SUA). The amendments seek to
extend the boarding and enforcement provisions of SUA to
vessels suspected of engaging in terrorist activity.68

TECHNICAL ASPECTS OF THE PSI

The Interdiction Principles commits participants to:

'Undertake effective measures, either alone or in concert with other states,
for interdicting the transfer or transport of WMD, their delivery systems,
and related materials to and from states and non-state actors of
proliferation concem,69

Before considering the specific provisions of the Interdiction
Principles, it is worth noting that there are, at a very general
level, difficulties in ascertaining whether or not proliferation
activities are actually illegal. If proliferation is not illegal per
se, then the efforts of the PSI are seriously undermined. The
difficulty is that there are few, if any, formally binding
regimes that clear delimit the legality of proliferation.70 One
might argue that Security Council Resolution 1540, which
reaffirms that the proliferation of WMD 'constitutes a threat
to international peace and security' and recognizes the
universal need and responsibility to prevent WMD
proliferation, supports proliferation control regimes.7

\

However, such a construction of SC Res 1540 would be
unwarranted, because it was merely designed to ensure that
States effectively implement existing proliferation control
measures under domestic and international law. It was not

67 See fn 4 and the accompanying text.
68 For details see http://www.imo.org/Conventions/mainframe.asp?

topic_id=259&doc_id=686
69 Statement of Interdiction Principles, para 1. Supra note I.
70 Daniel H. Joyner, The Nuclear Suppliers Group: Part 1: History and

Functioning' (2005) International Trade Law and Regulation 33, 34.
7\ S.Res/1540 (2004) 28 April 2004.
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intended to establish new rules of law or jurisdiction to act
against vessels suspected of proliferating WMD.72 In this
context it is notable that the only instruments that have
achieved a degree of certainty about proliferation are the
multilateral export control regimes, which are non-binding
instruments under international law.73 At the heart of such
regimes there is conflict between possession and
proliferation, with the regimes only seeking to control the
latter. Thus a general norm of prohibition is unlikely to find
favour with many States, particularly in the ED and NATO.

The operative part of the Interdiction Principles obliges
participants:

'(a) Not to transport or assist in the transport of any
such cargoes to or from states or non-state actors of
proliferation concern, and not to allow any persons
subject to their jurisdiction to do so.

(b) At their own initiative, or at the request and good
cause shown by another state, to take action to board
and search any vessel flying their flag in their internal
waters or territorial seas, or areas beyond the territorial
seas of any other state, that is reasonably suspected of
transporting such cargoes to or from states or non-state
actors of proliferation concern, and to seize such
cargoes that are identified.

(c) To seriously consider providing consent under the
appropriate circumstances to the boarding and searching
of its own flag vessels by other states, and to the seizure

72 Notably a provision designed to permit forcible interdiction of ships
was dropped from the resolution to secure its acceptance. See the
comments by various states at the 4950th Meeting of the Security
Council, 22 April 2004, UN Doc. SIPV.4950. In particular, the
concerns of the Mr Requeijo Gaul, the Cuban representative, at p. 30
and Mr Wang, the Chinese representative, at p. 6.

7.1 The Australia Group, the Missile Technology Control Regime, the
Nuclear Suppliers Group, and the Wassenaar Agreement. For a
commentary on these regimes see Daniel H. Joyner, 'Restructuring
the Multilateral Export Control Regime System' (2004) 9 Journal of
Conflict and Security Law 181.



70 Yearbook ofNew Zealand Jurisprudence

of such WMD-related cargoes in such vessels that may
be identified by such states.

(d) To take appropriate actions to (1) stop and/or search
in their internal waters, territorial seas, or contiguous
zones (when declared) vessels that are reasonably
suspected of carrying such cargoes to or from states or
non-state actors of proliferation concern and to seize
such cargoes that are identified; and (2) to enforce
conditions on vessels entering or leaving their ports,
internal waters or territorial seas that are reasonably
suspected of carrying such cargoes, such as requiring
that such vessels be subject to boarding, search, and
seizure of such cargoes prior to entry.

(e) At their own initiative or upon the request and good
cause shown by another state, to (a) require aircraft that
are reasonably suspected of carrying such cargoes to or
from states or non-state actors of proliferation concern
and that are transiting their airspace to land for
inspection and seize any such cargoes that are
identified; and/or (b) deny aircraft reasonably suspected
of carrying such cargoes transit rights through their
airspace in advance of such flights.

(f) If their ports, airfields, or other facilities are used as
transhipment points for shipment of such cargoes to or
from states or non-state actors of proliferation concern,
to inspect vessels, aircraft, or other modes of transport
reasonably suspected of carrying such cargoes, and to
seize such cargoes that are identified.' 74

Vol 8.1

One of the principal difficulties with the PSI is its patent, but
ambiguous, focus on 'States or non-State actors of
proliferation concern'. On occasion North Korea, Iran and
Syria have been explicitly identified as States of proliferation
concern.75 Crucially, India Pakistan and Israel have been

74

75
Ibid, para 4.
John R. Bolton, 'The Proliferation Security Initiative: A Vision
Becomes Reality' Remarks to the First Anniversary Meeting of the
Proliferation Security Initiative, Krakow, Poland, May 31 2004. Text
at http://www.state.gov/t/us/rm/33046.htm.
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rejected as target States of concern.76 The focus on specific
States presents an obstacle to the emergence of a general rule
of international law, which by its very nature must be capable
of general application and not focused upon specific States.
As the Ie] noted in the North Sea Continental Shelf cases,
'the provision concerned should, at all events potentially be
of a fundamentally norm-creating character such as could be
regarded as forming the basis of a general rule of law'.77 This
would exclude measures targeted at specific States. It is
perhaps not surprising then that more recent statements by
PSI officials have indicated that 'PSI efforts are not aimed at
anyone country, but at halting worldwide trafficking in
WMD, delivery systems, and related materials', thus
maintaining the prospect of a rule of custom emerging.78 In
any event a more pressing concern is not the legal nuances
concerning the targeted states, but the political ramifications
of targeting a narrow range of States. Such an approach has
damaging political connotations, by isolating target States
and making them hostile to other diplomatic manoeuvres.

The Interdiction Principles focus on WMD, their delivery
systems, and related material. The term WMD is not defined
and is used interchangeably with the "chemical, biological
and nuclear weapons". Although WMD is a much used term,
there is no authoritative definition of WMD under
international law. The UN Commission for Conventional
Armaments in 1948 refers to WMD weapons as:

"those which include atomic explosive weapons,
radioactive material weapons, lethal chemical and
biological weapons, and any weapons developed in the
future which have characteristics comparable in

76 See Wade Boese & Miles Pomper, 'The New Proliferation Security
Initiative--An Interview with John Bolton', Arms Control Today,
Nov. 4, 2003, available at
http://www.armscontrol.org/aca/midmonth/November/Bolton.asp

77 1969 Ie] Rep 3, para 72.
78 John R. Bolton, Remarks at Proliferation Security Meeting, Paris,

Sept 42003. Text at www.state.gov/t/us/rm/23801.htm
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destructive effect to those of the atomic bomb or other
weapons mentioned above.,,79

Vol 8.1

81

An open-ended approach to this category of weapon is to be
found GA Resolutions that have built upon this definition.80

Also Security Council Resolution 687 of 3 April 1991 sets
out those systems which Iraq was to abandon as part of its
WMD programme and is similarly expansive. The benefit of
this approach is that it allows policing parties maximal
discretion as to their capacity to acts and it allows for the
emergence of new weapons system with such destructive
capacities. Such an expansive approach is often found in
domestic law for the same reasons. 81

If WMD is expansively defined, then this begs the question
what are related materials. Presumably this refers to WMD
components such as chemical weapon ingredients or sensitive
dual-use equipment and technologies. The difficulty of
controlling such materials is illustrated by the fact that North
Korea, India, Pakistan and South Africa all managed to
develop nuclear weapons through civilian nuclear
programmes. If, as seems probable, dual use technologies and
components cannot be separated according to civilian and
military outputs, then focus of PSI activities needs to be
carefully calibrated in order to ensure that legitimate
transactions and trade are not obstructed. This can be
achieved through cooperation and the drafting of more
detailed guidelines on targeted materials and technology. For
example, the Australia Group, an informal cooperative

79 UN Document S/C.3/32/Rev.l.
80 See GA Res. 5l/37 of 10 December 1996 and GA Res 54/44 of 1

December 1999.
§2302 of the US Code defines weapon of mass destruction as 'any
weapon or device that is intended, or has the capability, to cause
death or serious bodily injury to a significant number of people
through the release, dissemination, or impact of (a) toxic or poisonous
chemicals or their precursors; (b) a disease organism; or (c) radiation
or radioactivity. This definition has been expanded upon in a number
of US States to include the use of industrial agents as weapons, or
aircraft, vessels or vehicle which is used as a destructive weapon. See
§ 11417 of the California Penal Code.
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venture between States aimed at ridding the world of
chemical and biological weapons, has met regularly and has
developed common control lists of dual-use chemicals,
pathogens, toxins and equipment which are critical to
chemical and biological weapons programmes.

Missile technology is, perhaps, the most problematic aspect
of weapons proliferation because it provides the most
strategic and effective means of delivering WMD. There is at
present no multilateral treaty that regulates the development,
possession, trade and proliferation of missile technology.
Missile technology is by its nature susceptible to both civilian
and military application. Moreover, the actual individual
components may have many ordinary commercial uses. Thus
it may be impossible to distinguish between legitimate and
illegitimate uses of such components. For these reasons such
materials have ordinarily fallen beyond the scope of
international regulation. The exception to this is the non
binding Hague International Code of Conduct Against
Ballistic Missile Proliferation 2002, which seeks to bolster
efforts to curb ballistic missile proliferation.82 Inter alia, it
urges States to participate in binding WMD proliferation
regimes, not to support or assist States developing WMD
programmes, and ensure that domestic missile programmes
are fully transparent. The patent difficulty of focusing on
target materials suggests that the interdiction of vessels
purely on the basis of intelligence that a vessel is carrying a
particular cargo would be illegitimate. Such intelligence
would have to be combined with additional intelligence
concerning the end users of such material.

There are indications that the PSI may also be focused on
other types of cargo, such as illegal drugs or conventional
arms that help keep states or non-state actors of proliferation
concern financially afloat. 83 However, this would be clearly

X2 Text available at http://projects.sipri.se/expcon/hcocfinal.htm
X:l Michael A Becker, 'The Shifting Public Order of the Oceans:

Freedom of Navigation and the Interdiction of Ships at Sea' (2005)
46 Harvard International Law Journal 131, 159.
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contrary to international law, and it is notable that US
officials have strenuously denied any such suggestions.84

The Interdiction Principles call upon States to take action at
their own initiative or upon the request and good cause
shown by another State against vessels suspected of shipping
WMD or related material. This raises a number of points of
interpretation. What does good cause mean? And what level
of evidence is required to justify action against suspected
vessels? The absence of a well-defined threshold of probable
cause or reasonable suspicion for interdicting vessels is an
area of concern. During peacetime, activities such as the PSI
might be considered to form part of a more general police
function against illegal activities or transnational crimes.
Accordingly, any interdiction would be subject to rules that
pertain to the issue of warrants and arrests. If, however, PSI
activities are cast as part of a broader campaign of a 'War on
Terror', then it is possible that threshold standards for action
will be somewhat lower.

A further complicating factor is that any decision to interdict
a vessel must be based upon sound intelligence, the gathering
and formulation of which presents its own difficulties.85

Whilst the need to maintain a degree of secrecy about the
scope and content of such intelligence on grounds of national
security, this can lead to suspicion and lack of transparency,
which becomes critical when the rights and interests of other
States are at stake. This is particularly important given that
the intelligence capacity of some western States has been
shown to be quite flawed in recent times. 86 Unless such
intelligence is genuine, unbiased and satisfies the threshold

84 Supra note 76.
85 See the 'Butler Report' - Report of a Committee of Privy

Counsellors, Review of Intelligence on Weapons of Mass Destruction
(HMSO, 2004), chapter 1.

86 See generally the Report of the Commission on the Intelligence
Capabilities of the United States Regarding Weapons of Mass
Destruction, March 31 2005 . Available online at
http://www.wmd.gov/report/wmd_report.pdf
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for action then it likely to result in destabilising and
politically hannful consequences.

It is paramount for the both legitimacy of the PSI in general
and for individual interdictions that unbiased and specific
intelligence about WMD movements is relied upon.

CONCLUSION

The PSI is a welcome initiative to the extent that it prevents
the proliferation of weapons of mass destruction and related
materials and it contributes to greater international security.
Indeed, as early indications suggest, it may result in the
safeguarding of navigation through greater inter-State
cooperation. 87 However, the initiative must accord with
existing international norms, and, in particular, with those
concerning lawful uses of the sea. The initiative must not
erode the carefully crafted and well-balanced system of rules
enshrined in the LOSe. Indeed, PSI States need to be aware
that any restriction of or interference with navigational rights
is likely to lead to a degradation of their own navigational
freedoms. The irony of the US, the greatest proponent of
freedom of navigation, seeking to circumscribe this freedom
will not be lost on some.

To suggest that the PSI is consistent with existing national
and international authorities without explaining those
authorities is problematic. This is because international law
carefully circumscribes the interdiction of non-flag State
vessels in order to protect shipping and trade from
unwarranted interference. Accordingly, coastal States may
only interdict vessels in quite limited circumstances. Freedom
of navigation and the exclusivity of flag State jurisdiction are
bedrock principles of the international law of the sea. These

87 See Stephen G. Rademaker, Assistant Secretary for Arms Control,
Testimony before the House International Relations Committee,
Subcommittee on International Terrorism and Non-proliferation, 9
June 2005. Available online at http://www.state.gov/t/ac/ris/rm/
47715.htm
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principles are reaffirmed through a careful balancing of
interests between coastal States and flag States throughout
the LOSe. To suggest that there is a right to interdict vessels
proliferating WMD amounts to an assertion of a new rule of
international law in most cases. There is a significant burden
on States asserting such a rule exists and it is one that
proponents of the PSI have not successfully advanced to date.
In those cases where there may be grounds for interdicting
vessels there is a risk that the careful balance of interests
maintained by the LOSe will be seriously disturbed.
Accordingly, this review of existing maritime authorities
suggests that the creation of bilateral treaty regimes is the
best way forward for controlling the proliferation of WMD.

Lastly, jurisdictional issues aside, there are some problems
with the actual substantive terms of the PSI regime. Whilst it
is acknowledged that the PSI is merely a framework for
coordinating responses, it is clear that more needs to be done
to flesh out those provisions on the targeted category of
actors, the targeted materials and the threshold criteria that
permit specific interdictions. At the very least any
interdictions need to be cautiously undertaken in practice if
they are to avoid serious political and legal recriminations.



Unilateral Acts in International Relations:
Accepting the Limits of International Law

BETINA KUZMAROV*

INTRODUCTION

Among international lawyers, unilateralism often seems
tantamount to a dirty word. To characterize an action as
'unilateral' is to condemn it. Arrogance, disregard for
others, domination, even illegality - these are the
qualities that the term 'unilateralism' evokes. If an
action is unilateral, one need not even consider whether
it is substantively right or wrong; the fact that it is
undertaken by a single state rather than the 'international
community,' in itself, makes it illegitimate. 1

As Bodansky has pointed out, above, the term unilateral is, at
times, treated by international lawyers as synonymous with
illegality. 2 Particularly in the post 9/11 world, unilateralism is
often associated with unilateral uses of force by the United

Betina Kuzmarov, Law School, The University of Hull, UK. This
paper is a modified version of the text of a presentation delivered at a
Symposium on Law and Security Post 9/11, February 23,2005, at The
University of Hull. Thanks to those whose questions at that
presentation helped shape this paper. Thank you also to Dr. R.
Burchill for his comments and for inviting me to speak at the
symposium. Additionally, this paper is premised upon research
undertaken for my PhD thesis and as such it reflects my work in
progress. Also, PLEASE NOTE that the International Law
Commission has released its Report on the Work of its Fifty-Seventh
Session (2005). Further, consideration of this report at the Sixth
Committee of the General Assembly has occurred
http://daccessdds.un.org/doc/UNDOC/GENIN05/607/22/PDF/N0560
722.pdf?OpenElement). However, because this report of the
International Law Commission, and its consideration at the Sixth
Committee took place after this paper was submitted for publication
in the summer of 2005, it will not be included in the conclusions
reached here.
D. Bodansky, "What's so Bad About Unilateral Action to Protect the
Environment? (2000) 11 EJIL 339 at 339. See also, where Bodansky
notes, "one approach to this definitional question is to equate
unilateralism with illegality." Ibid. at p. 340.
As Bodansky notes, "one approach to this definitional question is to
equate unilateralism with illegality." Ibid. at p. 340.
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States, most forcefully with the ongoing military action in
Iraq, and with American claims to exceptionalism in the
international sphere more generally. However, these high
profile examples of unilateralism do not provide the whole
picture of unilateral action. As Bodansky has also pointed
out, although unilateralism is often derided by international
lawyers, unilateral acts are not, by definition, negative. He
has argued that it is the content of the act that determines
lawyer's claims of legality or illegality, not the fact that the
act is unilateral.3 He has offered the examples of the
destruction of Kuwaiti oil wells by the Iraqi's, or the murder
of Muslims by Serbs, as examples of acts that were illegal
because they were substantively wrong, not because they
were unilatera1.4 Alternatively, it could be asserted that the
NATO bombing of the Federal Republic of Yugoslavia
(FRY) [now Serbia and Montenegro] in reponse to Serbian
actions in KOSOVO,5 was legally questionable, but morally
justifiable on humanitarian grounds.6 However, what

4
Ibid.
Ibid.
For some general background on the NATO action in Kosovo, see
KFOR, "Background to the Conflict," available online at
<http://www.nato.intlkforlkfor/intro.htrn>, (visited on 21/11/2005).
However, the morality of the conduct of this action has been
questioned, with some arguing that the indiscriminate NATO
bombing in the FRY and harm to civilians constituted war crimes.
See, for example Amnesty International, "Violations of the Laws of
War by NATO during Operation Allied Force", available online at
<http://t2www.amnesty.r3h.net/ailib/intcam/kosovo/docs/natorep_su
mm.doc> (visted on 03/07/2005); Some law professors actually
requested the indictment of NATO commanders, and leaders and
politicians of NATO countries before the ICTY, see Request That
The Prosecutor Investigate Named Individuals For Violations of
International Humanitarian Law and Prepare Indictments Against
them Pursuant to Articles 18.1. and 18.4 of the Tribunal Statute,
available online at <http://jurist.law.pitt.edu/icty.htm>, (visited on
03/07/2005); although this was subsequently rejected, see J. Shen, "A
Politicized ICTY Should Come to an End", available online at
http://jurist.law.pitt.edu/shen.htm (visited on 03/07/2005); As well a
law suit brought by Serbia and Montenegro before the International
Court of Justice was rejected for lack of jurisdiction; B. J. Hibbits,
"ICJ rejects NATO bombing case for lack of jurisdiction," available
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unilateral acts often share is the fact that these actions are
routinely condemned by either effected states or the
international community, but often with little practical effect.
Arguably, then, the problem that international lawyers have
with unilateral acts is their malleability. They have wanted to
declare them legal when in a cause they agree with and illegal
on their substance when they have disagreed. As a result of
this malleability unilateral acts have made international
lawyers uncomfortable, and this paper will explore some of
the reasons why, conceptually, this may be.

Perhaps, one reason is for this discomfort has been, as Bin
Cheng once wrote, in a different context, that

... many international lawyers take their profession too
personally. International law may be our subject of
study, but we are not personally, or even collectively,
responsible for what it is today. We would hardly be
performing a service to our profession by pretending
that intemationallaw is something different from what
we find it to be. We can no more improve international
law this way than the pathologist who hopes that,
simply by reporting the growth is benign when in fact it
is malignant, the patient will therefore recover.7

In other words, Cheng argued that international lawyers owe
it to the future development of international law to be honest
about where its current boundaries lie. Therefore, there have
been some international legal acts that have exhibited the
trappings of legality, but which are, in fact, not truly legal.8

And international lawyers have often been uncomfortable

online at <http://jurist.law.pitt.edulpaperchase/2004/12/icj-rejects
nato-bombing-case-for-Iack.php> (visted on 03/07/2005)
B. Cheng, "Custom: The Future of State Practice in a Divided World"
in R. S1. J. Macdonald & D.M. Johnson, eds., The Structure and
Process of International Law: Essays in Legal Philosophy Doctrine
and Theory (Martinus Nijhoff, 1986), 513 at p. 515.
This argument is not original. For example, Koskenniemi also makes
argument that legal unilateral acts can never be separated from
political acts, because of the problem of separating the objective from
the subjective in this area of law. See M. Koskenniemi, From
Apology to Utopia: The Structure of International Legal Argument
(Lakimieslisliiton Kustannus, 1989), at p. 311.
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facing this fact, because it has meant that there are aspects of
international relations that may escape legal regulation.

Therefore, this paper will argue that unilateral acts in public
international law lie outside the current boundaries of
international law. As a result this paper should be
differentiated from those work has attempted to schematize
the concept,9 as these attempts, often in a rather positivistic
way, have merely covered up central weaknesses in this area.
However, having said that, an outline of the topic will be
provided to ensure that it is understood what is meant by
unilateral acts. For as Cheng has noted, "[w]riters on
international law often argue at cross purposes because they
have completely different perceptions of international law." 10

So too with unilateral acts, therefore, we must set a base line
and discuss the weaknesses in the concept from there.

On the other hand, while it would be outside the scope of this
paper to go into this debate with much detail, a note must be
made about the relationship between my arguments and those
of critical legal scholars. While it is agreed with critical
scholars that unilateral acts are not legal, but political acts,
and while their insights will often be adopted where
appropriate,11 there are differences in emphasis between the
approach offered here, and critical approaches. It is agreed
with such scholars as David Kennedy that international law
exhibits structural, formal and procedural dichotomies,12 that
stem from the underlying political preferences of a liberal
society, making international law a political discipline, and
reflective of those biases. However, this approach is adopted
on the understanding, based on the work of Balkin, that the

9 See generally, K. Skubiszewski, "Unilateral Acts of States" in M.
Bedjaoui,ed., International Law: Achievements or Prospects
(Unesco/Martinus Nijhoff, 1991) p. 221; Or see Sir R. Jennings & Sir
A. Watts, eds., Oppenheim's International Law, 9th ed., Vol 1, Parts
2-4 (Longman, 1996), at p. 1187 ff. who are used below to outline the
topic offer an outline of the concept.

10 Cheng, supra note 7 at p. 514; Cheng then goes on to set out his own
"cosmology" of the sources of intemationallaw, ibid. at p. 5l4ff.

11 See, for example, Koskenniemmi, supra note 8.
12 See D. Kennedy, International Legal Structures (Nomos

Verlagsgesselschaft, 1987).
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opposItions uncovered by deconstruction are as much a
product of social construction as politics, making it unclear
whether any "programmatic" attempt to recast law, as offered
by the critics would be any less likely to suffer from the same
influence of politics. 13 In fact, as Balkin has also noted, the
imbedded nature of language in law means that its
indeterminacy is open to deconstruction by both the left and
the right, so that the politics and biases of law will exist in
any socially constructed system. 14 It is this inherent
indeterminacy that has led law, in general, and international
law, in particular, to be susceptible to cynical use and
argument. However, it is not clear that any socially
constructed phenomena, such as law, could exist without this
relationship to human bias. The difference, then, between the
critics and the present approach is one of degree. While
acknowledging the often (blatantly) biased and political
nature of international law, and its indeterminacy, this paper
will opt for a more moderate challenging of the current
boundaries of international law, over a wholesale
reconstruction.

Consequently, departing from well known critical legal
studies arguments, it is here asserted that it is the attempt to
encompass both sides of the dichotomy (as critics such as

13 Again, as Balkin has noted, the opposItIons uncovered by
deconstruction, may be more a product of social construction, and
less a conscious political agenda. It is in this sense that the views of
the critics are utilized and accepted. See generally, J.M. Balkin,
"Deconstruction's Legal Career" (1998), at pp. 1-2, 18,
<http://www.yale.edullawweb/jbalkinJarticles/deconstructionslegalcar
eer1.pdf> (visited on 05/07/2005); See also J.M. Balkin,
"Deconstruction" (1995-1996), at p. 1, available online at
<http://www.yale.edullawweb/jbalkinJarticles/deconessay.pdf>
(visited on 05/07/2005), for a discussion of the "antihumanism" in
deconstruction.

14 As Balkin, who is not wholly uncritical of critical scholar's approach
to deconstruction has noted, deconstruction is a process of reading a
text, and as such is open to both the right and the left to deconstruct
law. See his discussion of one of the "fathers" of deconstruction, Paul
de Man, and his Nazi past; Balkin, "Deconstruction's Legal Career,
"ibid., at p. 20-21; Balkin, "Deconstruction", ibid., at p.7
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Duncan Kennedy have noted most people do)15 that has led
the oppositions compensate for each other so that, taken
together, such dichotomies actually form the boundaries of
our imperfect system of law. In fact, it is the attempt to
negotiate such dichotomies that has been the necessary
fiction required to create a concept of law. And, as a result
this last assertion, it will be accepted that the liberal beliefs
which have formed the international legal system (with all the
cultural bias this entails), have also allowed for paradoxes
that perpetuate the indeterminacy in law. Thereby making it
possible to assert that unilateral acts are not legal, taking law
on its own terms, and accepting those boundaries that have
been currently accepted broadly as "law", Consequently, this
paper adopts many of the critical approaches to unilateral
acts, and acknowledges the inherent political nature of
international law, but will exhibit a different emphasis than
that of critical scholars. It will be argued that even taking
international law as one finds it, as a socially constructed
system, warts and all, unilateral acts are not legal.

This paper will develop these arguments in several parts.
First, it will establish what has been meant by unilateral acts
under international law. Through this discussion some of the
key elements of such acts will be identified. Second, the
elements of unilateral acts previously identified will be used
to describe some the characteristics of either international
law, or law generally. By discussing the elements of law in
relation to the elements of unilateral acts, it will then be
possible to assess the legality of these acts themselves. Third,
and finally, it will be argued that accepting that unilateral acts
may not be legal means accepting that there are limits to what
can be considered legal. However, accepting that law has its
limits will not mean that acts, such as unilateral acts, should
not have a role in state interaction.

15 See D. Kennedy, "Form and Substance in Private Law Adjudication"
89 Harvard L. Rev. 1685, at p. 1776.
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ARE UNILATERAL ACTS IN PUBLIC INTERNATIONAL

Jennings and Watts in Oppenheim, have stated that,

[t]ransactions other than negotiations and treaties fall
into the broad category of unilateral acts, ie Acts
performed by a single state, which nevertheless have
effects upon the legal positions of other states,
particularly (but not exclusively) in their relations with
the actor states. 16

They have categorized unilateral acts into four general types
of acts, declarations, notifications, protests and
renunciations. 17

The best brief illustration of a "purely" unilateral declaration,
and one often cited, has been the declaration of Egypt
regarding the Suez Canal,18 in which Egypt, following its
nationalization of the Canal in 1957, issued a statement
setting out their future plans for the canal, as well as stating
that this statement would be deposited with the UN. 19

However, while this has been a "textbook" example of a
unilateral declaration it would take until the mid 1970s for
the principles of unilateral declarations to be clarified in
intemationallaw, through the seminal Nuclear Tests case.20

As Rubin, among others, has noted,

[i]t may be concluded that the state practice prior to the
Judgment in the Nuclear Tests cases reveals no
consensus supporting a rule asserting an international
obligation to be created by a unilateral declaration

16 Jennings & Watts, supra note 9 at p. 1187-1188; This is only one
possible schemata of the concept as there is no agreed approach. For
example, for a slightly different schematization see, Skubiszewski,
supra note 9.

17 Jennings & Watts, Ibid.
18 See, for example, ibid. at p. 1190; See also Rubin, infra note 19.
19 A.P. Rubin, "The International Legal Effects of Unilateral

Declarations", 71 AJIL 1 (1977), at p. 6 ff, available online at
JSTOR.

20 ICJ Rep (1974) p. 253 (Australia v. France), available online at
Westlaw, ICJ Rep (1974) p. 688 (New Zealand v. France), available
online at Westlaw. As is common, these two decisions will be
collectively referred to as the Nuclear Tests case. All references will
be to the French decision.
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uttered publicly and with an intent to be bound, in the
absence of additional factors such as negotiating
context, an affirmative reaction from other states, a
tribunal to receive the declaration officially or a
supporting obligation..21

Before the Nuclear Tests case, there was evidence that
statements made in the course of diplomatic negotiation
would be binding.22 Although counter indications were seen
from the reaction to the South African declarations before the
4th committee of the UN regarding Namibia.23 Thus, the
Nuclear Tests case has been taken as expanding this area of
law.

In the Nuclear Tests case decision, it was heldu that
" ...declarations made by way of unilateral acts, concerning
legal or factual situations, may have the effect of creating
legal obligations."24 Such acts, will be considered binding
when made "publicly" require no action, or "reaction" by any
other state to become binding, just the intention of the state to
be bound.25 Further, such actions are premised on both good
faith and a somewhat unclear relationship to the "rule" of
pacta sunt servanda. As the Court noted, "[j]ust as the very
rule of pacta sunt servanda in the law of treaties is based on
good faith, so also is the binding character of an international
obligation assumed by unilateral declaration."26

Further, the Court "clarified" how one recognizes such acts
when it stated that "- the intention is to be ascertained by
interpretation of the act. When states make statements by
which their freedom of action is to be limited, a restrictive

21 Ibid. at p. 7.
22 See generally, The Legal Status of Eastern Greenland, Judgment,

AprilS, 1933 [1933] PCIJ, Ser. AJB, No. 53 pp. 22-147 in M.O.
Hudson, ed., World Court Reports: A Collection of the Judgments
Orders and Opinions ofthe Permanent Court ofInternational Justice,
vol. III (Oceana, 1969), at p. lSI; See also Jennings & Watts, supra
note 9, at n. IS. , p. 1191-1192; See also, Rubin, ibid. at p. 4.23 .See Rubm, ibid., at p. 4.

24 Nuclear Tests case, supra note 20, at par 43.
25 Ibid.
26 Ibid. at par. 46.
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interpretation is called for. "27 Therefore, this decision
contains some of the clearest statements of the requirements
of legal unilateral declarations and, as unilateral declarations
are a category of unilateral acts and, as such. can be taken
indicative of some of the requirements of unilateral acts,
generally. For example the case points to requirements for
legality such as intention of the state to be bound, as well as
the freedom from action or reaction of any other state.
However, since the Nuclear Tests case decision, it can be
suggested that the Court has been reluctant to apply the
principle from that case as broadly as was intended by that
case.28

Acts of notification are the process whereby,

... states communicate to other states certain facts and
events of legal importance. In some circumstances
notifications are obligatory; but they are often made
voluntarily in order to ensure that other states cannot,
on grounds of lack of knowledge, avoid the legal
consequences which flow from the facts and events in
question.29

And the opposite of a notification is a protest. A protest is a
"fonnal" way for a state to voice its disapproval of the act of
another state, but does not affect the act protested against. 30 A
renunciation is the waiver of a right, which Jennings and
Watts note, can be either in clear tenns or "tacit."31

More recently, the International Law Commission has added
the topic of Unilateral Acts, to its program of work.32

27 Ibid. at par. 45.
28 See for example the holdings in Military and Paramilitary Activities

Case, ICJ Rep (1986), available online at Westlaw; Case Concerning
the Frontier Dispute (Burkina Faso and Mali), ICJ Rep (1986),
available online at <http://icj-cij.org/icjwww/lcases/iHuMlihum/
judgment/ihum-judgment_19861222.pdf>; For a brief explanation see
also, Jennings & Watts, supra note 9, at n. 16 and 17, p. 1192.

29 See Jennings & Watts, ibid., at p, 1193.
30 Ibid. at p. 1193 ff.
31 Ibid. at 1195.
32 For a history of how this came to be, see, International Law

Commission, Report on the work of its Fifty-Sixth Session (2004), UN
GA Supplement No. 10 (N59/10), ch.8, par. 177ff. available online
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However, this area has seemed to produce only what the
Special Rapporteur on this topic has called, politely,
"difficulties"33 in codification. Further, as of yet Members
have reached no agreement as to what these acts are and how
to proceed with their project.34 Therefore, the work of the
International Law Commission will be discussed where their
work helps to clarify an issue, but their findings cannot yet be
considered dispositive of any issue, at least at this point in
their work.

Consequently, while the Court may have prescribed unilateral
declarations, it has also been reluctant to apply the wide
scope it had given to unilateral declarations. Moreover, while
states may undertake acts of waiver, revocation and protest,
as the work of the International Law Commission has
discussed, there is no clear sense of what unilateral acts,
taken as a category of acts in international law, entail.

WHAT DO UNILATERAL ACTS TELL Us ABOUT THE LIMITS OF

INTERNATIONAL LAW?

Once one accepts, as, for example, Cheng has,35 that the
character of international law is debatable36 then it will never

at <http://www.un.org/law/ilc/reports/2004/2004report.htm> (visited
05/07/2005)

33 International Law Commission. Report on the Work of its Fifty-Fifth
Session (2003), UNGA Supplement No. 10 (Al58/10), ch.7, at par.
298, available online at:
<http://www.un.org/law/ilc/reports/2003/2003report.htm > (visited on
05/07/2005).

34 One Member already mused about a "stalemate", in the context of
discussing the work of the Special Rapporteur and his choice to base
his recommendations on the law of treaties. International Law
Commission Report 2004, supra note 32 at par. 213

35 See Cheng, supra note 7, at p. 514.
36 Or, to use GaBie's notion, some concepts are simply "essentially

contestable," with infinite numbers of conceptions. W.B. Gallie,
"Essentially Contested Concepts" (1956) Proceedings of the
Aristotelian Society 167 . For further reading,see on the debatable
content of the question what is law, H.L.A. Hart, The Concept ofLaw
2nd ed. (Clarendon, 1994) at p. 1 ff.; On the concept and conceptions
of justice see, J. Rawls, A Theory of Justice (Oxford, 1973), p. 5; See
also, C. Swanton, "On the Essential Contestedness of Political
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be possible to define law. The one can do is try to establish
the margins of what will be considered legal.37 Consequently,
this section will use the qualities of unilateral acts, identified
above, as a test of some of the current understandings that
support the concept of law. In this way some of the notions
that shape our current understanding of the limits of law, and
where unilateral acts stand in relation to those boundaries,
will be established.

From the original outline of unilateral acts, the following
characteristics of unilateral acts will be discussed here
further: they are autonomous acts of states,38 they are
intended by the acting state to contain a unilateral legal
obligation, and they can be modified or changed by the acting
state.39 Each of these requirements shall be discussed in
turn.40

First, amongst the criteria that have been established for
unilateral acts is the autonomy of the act. While unilateral
acts are ostensibly autonomous, international law requires
interaction among states. As Cheng has asserted, international
law is different from world law, as international law requires
states as its subjects, while world law establishes individuals
as its subject.41 States are the relevant actors in unilateral acts,
and in this sense such acts are international. However, it is

Concepts" (1985) 95 Ethics 811, available online at JSTOR; And see,
A. MacIntyre, "The Essential Contestability of Some Social
Concepts" (1977) 84 Ethics 1, available online at JSTOR.

37 Bix in fact defines this as one of the common disputes in
jurisprudence. See B.Bix, Jurisprudence: Theory and Content, 3rd ed.
(Sweet & Maxwell, 2003), at p. 9.

38 This term has been particularly used by the International Law
Commission. See, for example, the Report of the International Law
Commission on the Work of its Fifty-First Session, UNGA
Supplement No. 10 (A/54/10), (1999), ch. 8, at par. 502, available
online at:
<http://www.un.org/law/ilc/reports/1999/english/99repfra.htm>
(visited on 05/07/2005).

39 As Skubiszewski has noted: "As a rule, a state can modify or revoke
its unilateral act at will and at any time." Skubiszewski, supra note 9,
at p. 234; See also Koskenniemi, supra note 8, at p. 304.

40 See discussion above.
41 See Cheng, supra note 7, at pp. 515-516.
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questionable whether unilateral acts can be seen to be a
product of the interaction of states, if such acts specifically
require autonomy to be binding. In fairness, as Jennings and
Watts have noted, a unilateral act is never purely autonomous
as it may effect the legal position of other states.42

Consequently, there is a paradox here. If the unilateral act is
autonomous, it needs to exist separate and apart from the
effects it has on other states, placing it outside the boundaries
of the interaction of states. In contrast, if it does in fact have
an impact on other states, it meets the requirement of an
international act but it is less than completely autonomous,
since it is the impact on other states that makes it an
internationally "legal" act. This is because until a unilateral
act has an impact on another state, the act has no international
effect, it simply is an internal act to that state. For example, if
a state declares it will fish in its exclusive economic zone,
this statement only has an international dimension in so far as
this declaration effects other states, not because of its
autonomous nature.

The next criterion of unilateral acts is that of intention,
sometimes confused with the will of the state.43 Will connotes
consent, either tacit or express and is reflective of a voluntary
approach to international law. 44 Arguments conflating will
and intention have been seen to reflect a positivistic and
consent based approach to intemationallaw. Thus, the debate
over the role of consent in unilateral acts can be seen as part

42 See text referenced by note 16, above
43 See for example, the compromise text of the Working Group of the

International Law Commission which recommended that "[flor the
purposes of the present study, a unilateral act of State is a statement
expressing the will or consent by which that State purports to create
obligations or other legal effects under international law."
International Law Commission Report 2003, supra note 33, at par.
306. Note that this did not reflect an agreed definition by the
membership of the International Law Commission. Ibid. *

44 As Cheng has noted, "[i]t follows, therefore, that membership of
international society is voluntary. In this connection, it may be
necessary to point out that as a matter of legal technique, the
requirement of consent or of any other expression of the will does not
imply that the will must be entirely free and spontaneous." Cheng,
supra note 7, at pp. 519



2005 Unilateral Acts in International Relations 89

of the wider debate over the underlying basis of the sources
of international law, whether consent or consensus. While it
is not within the scope of the current paper to go into this
debate, it is clear that consent and consensus are the most
widely accepted bases of intemationallaw. However, it will
be here suggested that unilateral acts can be premised on
neither consent nor consensus, but intention.45 Stressing
intention is consistent with the approach of some members at
the International Law Commission,46 as well as the case law,
specifically the Nuclear Tests case regarding unilateral
declarations, which makes clear that the defining feature of
unilateral act is the intention of the acting state.47
Consequently, it will be suggested that consent and consensus
are separate from intention and that they reflect quite
different ways an act can be binding.

The difference between intention and consent can be easily
illustrated by the meanings of the words themselves. To
begin with, the dictionary defines intent as "the state of mind
with which an act is done" and intention as "determination to
act in a certain way."48 In contrast, consent is defined, when a
verb, as "to give assent or approval" or when a noun as
"approval or acceptance of something done by another."49
These definitions illustrate two very different approaches,
one requiring an individual state of mind, the other an
external act which is responded too. This difference has been
illustrated by Simmons, who has discussed the difference
between consenting and promising, where he argues that
consenting is authorizing another's actions, promising is

45 This is contrary to the approach taken in the draft definition proposed
by the International Law Commission's Working Group in 2003,
noted above. See, contra, International Law Commission, Report,
2003, supra note 33 at par. 306. This is also contra one of the
definitions of consent identified by Elias and Lim, infra note 51 at p.
13.

46 See, for example International Law Commission Report 2004, supra
at note 32 at par. 218.

47 See the discussion of the Nuclear Tests case, above.
48 The Merriam Webster Dictionary, (Merriam Webster, 1997), at p.

392, for "intent" and ~'intention".

49 Ibid. at p. 172, "Consent".
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intentionally undertaking an obligation.50 This problem has
also been reflected in Elias and Lim's discussion of opinio
juris, the mental element of custom formation. 51 These
notable authors discuss the problem of identifying the
subjective mental element that arises particularly in the
context of the original act of custom formation, a problem it
is here suggested, that is similar to that that in the
identification of intention in unilateral acts. These authors
resolve this debate by equating opinio juris with will and
consent.52 However, this answer has not been sufficient to
resolve this debate, nor has it removed the paradoxical nature
of unilateral acts premised on both good faith and pacta sunt
servanda, as identified by intention. Consequently, one can
come back to the fact intention implies a purpose required by
the actor alone, where as consent and consensus imply at the
very least acquiesence, at the most assent, to the act of
another.

Further, the confusion that has existed between a requirement
of intent, and a requirement of will is not new, nor is merely a
semantic confusion, but is a conceptual confusion, as intent
and consent, as has been demonstrated represent two
fundamentally different conceptions of how law is formed.
Moreover, this theoretical confusion is perpetuated by
international lawyers who have often referred to some types
of unilateral acts as acquiesence.53 This confusion may have
emerged from the use of acquiescence as a way to identify

50 A.J. Simmons, Moral Principles and Political Obligations
(Princeton, 1979), at p. 76.

51 See for example, a.A.Elias & C.L.Lim . The Paradox of
Consensualism in International Law (Kluwer, 1998) at Chapter I; See
also, H.W.A.Thirlway, International Customary Law and
Codification: An Examination of the Continuing Role of Custom in
the Present Period of Codification of International Law (A.W.
Sijthoff, 1972), at Ch.6.

52 Elias & Lim, ibid. at p. 21.
53 See for example I. Brownlie, Principles of Public International Law

(5 th ed.) (Oxford) p. 644. Brownlie here discusses a category of
unilateral acts he calls opposable situations, which is "acceptance of
the existence of rights inconsistent with those contended for ...which
he terms acquiescence, recognition or implie.d consent, again
confusing these issues and terminology. Ibid.



2005 Unilateral Acts in International Relations 91

opinio juris.54 Further, this confusion can be contrasted with
the opposing requirement of making public of the unilateral
act already noted above.55 As a result, it will be suggested that
acquiesence cannot be what is required of unilateral acts, if
there is meant to be any autonomy to the act, at all.

First, acquiescence has been seen as a non-action. To
acquiesce means "to accept comply or submit without open
opposition."56 Therefore, it is difficult to categorise it as an
act. Thus, it is notable that the Special Rapporteur on this
topic to the International Law Commission has specifically
excluded silence as a unilateral act.57 The problem is this,
when looking at an act such as a declaration, notification,
waiver or protest, how do we know the state has any intention
to act at all if they don't manifest it in some way? Perhaps it
is for this reason that sometimes publicity of the act is stated
as a requirement.58 True, Watts and Jennings have considered
that such acts may be tacit,59 but it will be suggested that this
can only occur if intention and will are identical, which as
has been demonstrated, they are not, as consent is not
congruous with the autonomy of the act. As such, in the case
of autonomous unilateral acts a state cannot express intention
by silence because intention is the frame of mind with which
an act is undertaken and if this is not made manifest there is
no indication that the state has had any intention at all.60 This
is a version of the original problem of autonomy. If a
unilateral act requires no action or reaction by any other state,

54 See, for example, I.C. MacGibbon, "Customary International Law
and Acquiesence" (1957) 33 BYIL 115, at p. 144.

55 See Nuclear Tests case, supra note 20, at par. 43.
56 See Merriam Webster Dictionary, supra note 47 at p. 25, "acquiesce"
57 See, for one example, International Law Commission Report 2004,

supra note 32, at par. 196, where the Special Rapporteur classifies
silence as an act similar to unilateral acts but did not consider it a
unilateral act. Ibid.

58 See Nuclear Tests case, supra note 20, at par. 43; See also
Koskenniemi, supra note 8, at p. 305.

59 See Watts & Jennings's discussion of renunciation, Watts &
Jennings, supra note 9, at p. 1195 ff.

60 As Kosekenniemi has noted, a "consensual view" does also "need to
rely on the State's own account of what it was that it willed."
Koskenniemi, ibid., at p. 304.
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then how would an act, undertaken with intention to be
bound, have international legal significance at all if it is not
somehow made manifest to the international community?
Consequently, the Special Rapporteur to the International
Law Commission has taken a sound approach in stating that
silence is similar to but is not a unilateral act.61 Significantly,
recently some delegations to the Sixth Committee of the
United Nations, have questioned whether one could
reasonably premise a category of law on intention alone. 62

As a result we are again faced with a paradox. Either
autonomous unilateral acts require actual communication of
intent, in which case they are based on will/consent, or
silence can be considered a unilateral act. If silence is a
unilateral act, it would be possible to infer consent or even
possibly a contribution to a consensus, but never to determine
the intent to which the state would be bound. Again, we
either operate within the boundaries of intemationallaw, but
have an unclear category of unilateral acts, or we operate
outside international law, and have clear criteria for unilateral
acts.

61 International Law Commission Report 2004, supra note 32, at paras.
196,208.

62 As has been noted in the Summary of the Work of the Sixth
Committee for 2004:

In the context of the study of State practice objective as well
as subjective elements (will and intent of the State) should
be taken into account. A view was expressed that the
intention of a State should not be the sole criterion of the
legal character of a unilateral act since it was subjective.
Other criteria should also be considered such as the object
of a unilateral act in order to distinguish them from acts of a
purely political nature giving rise to no legal repercussions.
If the Commission finds it useful to continue its work on
this topic, even more detailed research may be required
before reaching any conclusion. Some delegations indicated
that the current definition makes it difficult to distinguish
between acts of political nature and those of a legal nature.

United Nations, Sixth Committee, "Summaries of the work of the
Sixth Committee," available online at
<http://www.un.org/law/codlsixth/59/sixth59.htm> (visited on
03/07/2005).
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Lastly, if unilateral acts are freely revocable then legal
scholars are again faced with a conundrum. So long as the
binding nature of unilateral acts is premised,on a currently
existing intention to be bound, then the act can only be
binding for as long as the intention exists, making it
revocable whenever the intention of the state changes.63 In
contrast, international order requires a certain amount of
stability and certainty. This may be one of the understandings
underlying our current system of law. To take just one
prominent example, Lon Fuller argued that constancy of the
law through time was one of his eight requirements of the
inner morality of law.64 Consequently, revocability of
unilateral acts at any time, brings an uncertainty into the act,
a situation which law, in general, may not tolerate.
Problematically, then, if law is based on intent alone, it must
be revocable, leading it to test the idea of constancy in law.

Further, constancy/non-revocability is important because it
raises the question of certainty in the law. If states can revoke
their act any time, by changing their intent, then it is
impossible for an outside observer (as the Nuclear Tests case
requires) to ever know with any certainty what law the state
believes is binding upon it.65 Moreover, the state itself will
never be able to know in advance what the outside observer
will determine to be its intent. 66 The only exception to this

63 See for example, Koskenniemi, supra note 8, at p. 304; See generally
Skubiszewski, supra note 9, at p. 234 ff.

64 L.L. Fuller, The Morality of Law, rev. ed. ( Yale, 1969) at p. 79 ff. It
is not suggested here that a requirement of constancy is moral in and
of itself, and further, it is not suggested that one need accept Lon
Fuller's contentions about the need for a relationship between
morality and law, or his criterion as exhaustive. What is asserted here
is that Lon Fuller's criterion for inner morality of law can be taken as
representative of what we consider to be some of the underlying
beliefs of law in a liberal system.

65 As Koskenniemi notes, "second, if the termination or modification of
the obligation were matters of subjective will, then the State could
escape being bound by a further act of will - the existence of which
would seem to be determinable only by the State itself."
Koskenniemi, supra note 8, at p. 304.

66 For a further discussion on this problem as one of the objective
subjective debate, see generally, ibid. at p. 303ff.
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may be when the facts of the situation allow for the
procedural protection afforded by estoppel,67 where one state
has acted in good faith reliance on the unilateral act of
another state, in which case the acting the state will be
precluded from going against that act relied on. And, estoppel
has often been treated as a separate type of act from unilateral
acts.68 Therefore, conceptually, unilateral acts have posed a
challenge for current understandings of international law,
such as the "international" nature of such acts, whether
silence can constitute an act, the revocability of unilateral
acts, and certainty in law over time.

THE CONSEQUENCES OF THE CHALLENGE POSED BY

UNILATERAL ACTS TO THE BOUNDARIES OF LAW

Until now, there have been identified four ways in which
unilateral acts help uncover our understanding about
international law, and its limits. First, if unilateral acts are
indeed autonomous, then they cannot fall within a truly
"international" law, which is premised on the interaction of
states. Second, if unilateral acts are based on the intent of the
state to be bound, then they cannot express the "will" of the
state. Third, it is questionable whether silence can be an act.
And fourth, if unilateral acts are revocable they challenge the
notion that law requires certainty over time, so that other
states can arrange their affairs accordingly. This last
challenge means that unilateral acts pose a threat to the
certainty of the law in that states will have difficulty knowing
in advance to which law they will be held.

This leaves two possible positions. One could argue either
that the bases of international law are wrong, and need to be

67 Or as Koskenniemi puts it, "There has been considerable difficulty to
carve out an independent area for each of the three doctrines of
unilateral declaration, acquiescence and estoppel." Ibid. at p. 312.

68 See Koskenniemi, ibid. Also, the Special Rapporteur has argued that
estoppel is an act akin to a unilateral act but is not a unilateral act, See
International Law Commission, Report, 2004, supra at note 32, at
paras. 196, 208. I would argue that in contrast, estoppel may be the
only situation, albeit a procedural on, in which a unilateral act may be
binding.
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reworked, or, as was suggested at the outset that such
unilateral acts are not, as much as some (including the
International Court of Justice) would like them to be, legal.
The first proposition is unrealistic, since international law is
still premised on regulation of the interaction amongst
states.69 Further, in light of the current trend towards
unilateralism in international relations it seems unlikely that
states are going to give up the freedom of action unilateralism
affords. Consequently, the second possibility, that unilateral
acts are not legal, likely represents, as Bin Cheng pointed out
of international law, law "as we find it to be," at the current
time.70

The problem is, admitting that such acts are not currently
legal, means international lawyers must accept that there is
both international law and a limit to that law. Some concepts
may be simply too uncertain to constitute law. Moreover it
allows us gauge the effects of unilateral acts on international
relations and, potentially, for the creation of international
law. Therefore, such acts may, depending on the situation,
either lead to political consequences for the state in question
or contribute to the formation of law, but they are not in and
of themselves "legal". Custom is created and formed by the
twin requirements of state practice and opinio juris.
Consequently, unilateral actions of states may contribute to
the formation of either requirement. Unilateral acts may
contribute to state practice, particularly if these acts begin to
form a pattern. Or it may illustrate the opinio juris (mental
intent) of the state at the time (although this demonstration
may fall prey to some of the difficulties with identifying
intention in the unilateral act itself). Lastly, unilateral action

69 See, for example, J. Delbruck, a scholar who has argued that we are
moving towards a "world" or universal law. However, even Delbruck
could only reach the cautious conclusion that a move to universalism
is will not change the fact that states are still the primary actors of
international law, although the idea of "sovereignty" may be
"transformed".
J. Delbruck,"Prospects for a "World" (Internal) Law?" (2002) Ind. J.
Global L. Stud. 401, available online at LEXIS; See also Cheng,
supra note 7.
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may lead states to voluntarily enter into treaty agreements on
the issue.

Thus, as Bin Cheng wrote,

I believe it is essential to distinguish between the law as
it is (lex lata) and the law that one would like to see
established (lex ferenda). To state the former is to
describe a fact with an objective existence, by reference
to which the accuracy of the statement can be verified.
To assert the latter is merely to postulate the desirability
of certain rules. The task of verifying the lex lata does
not preclude the witnessing of the gradual emergence of
a rule of law in its formative stage.,,?l

Unilateral acts then, are not the law as it is, but the law as
many international lawyers wish it were. And as the common
saying goes, "wishing doesn't make it so." Unilateral acts
challenge the bases of international law in such a way that
international lawyers have been forced to "fudge" their
applicability, thereby muddying the waters of both the
concept of unilateral acts and the system of international law.
By acknowledging that such acts are likely not legal we may
thereby acknowledge their proper place, as political acts
which may contribute to the formation of law, but are
themselves outside of the law. Therefore, like Cheng's
pathologist,72 we have conducted an examination and have
tried to diagnose the patient. Unilateral acts are not legal,
they simply don't match enough of the symptoms required to
be part of our system of international law.

Consequently, unilateral acts make lawyers uncomfortable
because they challenge the limits of international law and
find them wanting. As internationalists international lawyers
are attached to international law's regulatory force and may
want to declare those acts such as the humanitarian
intervention in the former Yugoslavia legal, and illegal the
murder of Muslims by the Serbs. However, as lawyers,
international lawyers are left in the distincdy uncomfortable
position of having a concept that does not match they model
of international law. And this often leaves international

71 See Cheng, supra note 7, at p. 514.
72 See the text at Cheng, supra note 7.
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lawyers distinctly uncomfortable, or at least ambivalent about
unilateral action.
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When does an Emergency Threaten the Life
of the Nation? Derogations from Human

Rights Obligations and the War on
International Terrorism

RICHARD BURCHILL*

INTRODUCTION

The current threat from international terrorism has been
conceived by many states as a direct threat to the life of the
nation and to the security of society. In order to respond to
this threat, it is believed, it is necessary to bypass on a range
of human rights obligations as these stand in the way of
ensuring that national authorities are able to respond to the
terrorist threat. The threat from international terrorism
following the events of 11 September 2001 has already posed
a number of difficult questions for international law as efforts
are made to define and determine the scope of terms such as
the 'war' on international terrorism or 'enemy combatants'.
It seems that international law's previous understanding of
these and related terms is no longer applicable to the current
environment and it is necessary to either reconceptualise the
terms and the resulting legal implications or try to use the
traditional models to fit the new grey areas. 1

The issue of derogations from international human rights
obligations is a further area of intemationallaw that is being
challenged by the threat from international terrorism.
Derogation provisions in international human rights law
allow for a state to lawfully suspend human rights guarantees
in order to respond to some extraordinary situation that
threatens the life of the nation. This creates some difficulties

Dr. Richard Burchill, Director, McCoubrey Centre for International
Law, Law School, University of Hull, UK
See Vaughn Lowe, 'Clear and Present Danger': Reponses to
Terrorism, 54 ICLQ 2005 185; Thomas Franck 'Criminals,
Combatants, or What? An Examination of the Role of Law in
Responding to the Threat of Terror' 98 AJIL 2004, 686.
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for international human rights law as it clearly sanctions the
ability of states to disregard express treaty obligations. At the
same time, derogation provisions recognise the primary
responsibilities of the state as the protector of society and that
in extraordinary situations certain human rights guarantees
need to be suspended, but within defined limits. The
question now faced is whether or not the current threat from
international terrorism constitutes an emergency that
threatens the life of the nation? This paper will look at the
challenges poised by the responses to the threat from
international terrorism to derogation regimes focussing on the
European Convention on Human Rights and the International
Covenant on Civil and Political Rights.

DEROGATIONS AND INTERNATIONAL HUMAN RIGHTS LAW

Derogations have been described as a 'necessary evil' in
international human rights law.2 Derogations may be viewed
in two contrasting ways. The first view is that derogation
provisions demonstrate the continued primacy of state
sovereignty in international human rights law. While
international human rights treaties speak of the importance of
restraining the state, they also contain tools available to the
state to limit rights based on the sovereign prerogative.
Derogations allow for state interest to prevail over human
interests. The second view is that derogation provisions are
necessary to ensure states sign up to the treaty regime as it is
unlikely any state would accept restraints upon the ability to
act in all circumstances. Also, this view holds that
derogation provisions do not just enshrine the sovereign
prerogative, but they work to limit this prerogative because
by invoking a derogation provision a state is following a
particular legal path that is subject to international
monitoring.

2
S. Joseph, J. Schultz and M. Castan, The International Covenant on
Civil and Political Rights: Cases, Materials and Commentary, 1st ed.
(Oxford: Oxford University Press, 2000) p. 623.
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By definition derogations are deliberate acts by states to
disregard accepted international human rights obligations in
response to extraordinary circumstances. Derogation
provisions in international human rights treaties attempt to
limit the actions of states as obligations may only be set aside
in order to respond to a specific emergency that is temporary
in nature, that threatens the day to day functioning of the state
and cannot be addressed through normal legislative
provisions. Derogation provisions will also set out that
particular rights can never be derogated from, and that any
reliance upon derogation provisions must be reported to the
body responsible for monitoring the treaty. This latter aspect
is crucial for it allows monitoring bodies to have a role at a
time when human rights obligations are most likely to be
disregarded. Derogating from human rights obligations in
times of emergency is easily seen as the end of the rule of law
and evidence of unbridled government power, but when a
state adheres to the procedures and substance of a derogation
provision it is actually a demonstration of a belief in the
importance of law.3 That belief may not be played out in
practice but at least the minimal recognition will allow
international law to have a role. In this regard it is better that
states make use of derogation clauses as it will allow for
some form of international oversight to be exercised. When a
state does not bother with derogation provisions in times of
emergencies where human rights are suspended, then it is a
situation of unbridled state power. This has been graphically
demonstrated by the anti-terrorism measures of the USA and
Russia's action in Chechnya. In both cases no derogation to
an international monitoring body has been lodged even
though the states in question are disregarding human rights
obligations in order to respond to what is conceived as an
emergency threatening the life of the nation.

The issue of derogations and the ability of international
human rights law to regulate this area represents a site of

3 International Commission of Jurists, States of Emergency: Their
Impact on Human Rights (Geneva: International Commission of
Jurists, 1983) p. 413.
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tension between the sovereign rights of states and the ability
of international law to limit the behaviour of states. States
exist, it is argued, to provide security for the society that
inhabits the territory. When that society is under threat it is
the responsibility and duty of the state to take what measures
are necessary to protect society. While it may be wished that
states would never need recourse to suspending rights
guarantees there is a need to remain realistic on this issue and
recognise that when there is a threat to the state, 'the most
powerful of motivations is at work.'4 As Judge Maridakis
from the European Court of Human Rights (ECtHR) has
explained

When the State is engaged in a life and death struggle,
no one can demand that it refrain from taking special
emergency measures: salus rei publicae suprema lex est.
Article 15 is founded on that principle.5

While there can be little doubt as to the accuracy of this
statement there remains the question as to how a public
emergency threatening the life of the nation is detennined?

It is clear that for some states the threat poised by
international terrorism constitutes a threat to the life of the
nation. But the current belief that there is an actual public
emergency threatening the nation does not appear to meet the
standards already established in international human rights
law. It is essential that treaty monitoring bodies work to
prevent the abuse of derogation provisions through appeals to
the existence of an emergency situation allowing states to
disregard human rights obligations. Since the events of 11
September 2001 states are powerfully asserting the primacy
of security over human rights obligations or concerns. In
response international human rights monitoring bodies are
attempting to ensure that human rights are not sacrificed in
the name of security. In this situation of competing concerns,
any fonn of involvement by outside bodies into matters of

4 International Commission of Jurists, States ofEmergency, p. 439.
Ulwless v Ireland Series A No.3 (1961), Individual Opinion of G.
Maridakis



2005 When does an Emergency Threaten the Life of the Nation? 103

state security will be seen as unwarranted intervention.
However, international monitoring bodies are of the position
that they are able to undertake authoritative and substantive
scrutiny of the actions of states during a public emergency
that has necessitated a derogation from treaty obligations.
When derogations are entered into a government will justify
its actions based on its sovereign right to act as it sees
appropriate in order to protect the state. Governments see
derogations clauses in human rights treaties as legitimising
this sovereign right. International human rights monitoring
bodies do not feel that derogation provisions justify the
violation of human rights based solely upon an unlimited
sovereign right of states to act in their own interests.6

Monitoring bodies will take the position that international
law creates limitations on the sovereign rights of states,
especially when they involve human rights issues in
extraordinary situations.7 In the current international legal
environment where the sovereignty of the state remains a
fundamental element, the ability of international monitoring
bodies to counter expressions of sovereign rights is clearly
constrained.8

This does not mean that governments are essentially free to
act as they see fit when a threat to the state is identified.
Treaty monitoring bodies have exercised significant oversight
in determining whether or not derogation measures are
strictly required, but they have been less assertive in
questioning whether or not an emergency exists allowing for
a state to invoke a derogation provision in the first place. The

6

7

8

See M. Delmas-Marty, ed., The European Convention for the
Protection of Human Rights: International Protection versus
National Restrictions (Martinus Nijhoff, 1992) p. 2.
D. McGoldrick, 'The Interface between Public Emergency Powers
and International Law' 2 International Journal of Constitutional Law
(2004) p. 389.
See S. Marks, 'Civil Liberties at the Margin: the UK Derogation and
the European Court of Human Rights' 15 Oxford Journal of Legal
Studies (1995) p. 69, especially at p. 92.
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9

Paris Minimum Standards of Human Rights Norms in a State
of Emergency9 define a public emergency as

an exceptional situation of crisis or public danger,
actual or imminent, which affects the whole population
or the whole population of the area to which the
declaration applies and constitutes a threat to the
organized life of the community of which the state is
composed. 10

While this appears to be a straightforward determination
there is the problem of measuring the gravity of a threat as it
will be a subjective determination made by the state itself. ll

Other commentators recognise that a threat to the life of the
nation should be understood in restrictive terms but given the
matter at hand it is difficult to determine acceptable
parameters. In turn Fitzpatrick suggests that 'An emergency
that threatens the life of the nation must imperil some
fundamental element of statehood or survival of the
population ... '. 12 The threat from international terrorism, as
currently conceived, poses a threat not to a particular state or
society but more to a perceived cultural, social phenomenon
classified as 'Western' and the targets so far have not been
particular states but rather symbols of the Western world.
The attacks to date have certainly entailed a horrific loss of
life and damage to property but they have not necessarily
impacted any fundamental elements of a particular state or
society. But in a number of states there continue to be
exhortations to the effect that an attack could occur that
would seriously damage some fundamental elements of state
and society.

The Paris Standards are a product of the International Law
Association, reprinted in 79 American Journal of International Law
(1985) p. 1072.

10 Paris Standards, Article 1 (b).
11 J. Fitzpatrick, Human Rights in Crisis: The International System for

Protecting Rights during States of Emergency (Philadelphia,
University of Pennsylvania Press, 1994) p. 8.

12 Fitzpatrick, Human Rights in Crisis, p. 56.
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There can be no doubt determinations of what constitutes a
public emergency threatening the life of the nation is mainly
a political determination. But given that the place of law and
its ability to constrain behaviour depends upon this
determination, law does have a role to play in determinations
of a public emergency.13 Determinations of threats or public
emergencies will give rise to new legal regimes that are likely
to restrain human rights. Therefore determination of the
existence of a public emergency cannot be solely left to the
politica1. It is incumbent upon international monitoring
bodies to exert their supervisory role to detennining whether
or not a state's belief in the existence of a public emergency
is legitimate or not. The role of international monitoring
bodies in determinations of public emergencies will be
crucial in order to avoid the subjectivity that appears to
currently define the existence of threats from international
terrorism.

INTERNATIONAL SCRUTINY OF DEROGATIONS AND THE

EXISTENCE OF A PUBLIC EMERGENCY

When faced with derogation situations the European Court of
Human Rights (ECtHR) and the United Nations Human
Rights Committee (HRC) have, for the most part, focused
their scrutiny on whether or not the derogation measures
adopted are strictly necessary to meet the threat. There has
been limited treatment to whether or not the threat in question
constitutes an emergency allowing for derogation. For the
most part this has been primarily due to the fact that when
derogations have been entered into there has been a clear
existence of a threat and actual emergency, mainly due to
terrorist activity. Both monitoring. bodies have shown a
tendency to exercise more assertive oversight in dealing with
the appropriateness of the measures taken by states in
response to the threats. It will be necessary for these bodies
to continue to assert themselves when dealing with
derogations involved with the war against international

13 See G. Agamben, State of Exception, trans. K. Attell (Chicago,
University of Chicago Press, 2005) p. 1.
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terrorism. However, it will become important for the
monitoring bodies to not only give attention to whether or not
derogations measures are strictly necessary to meet the real or
perceived threat, but it will also become increasingly
important for these bodies to ask whether or not a threat to
the life of the nation actually exists.

DEROGATIONS AND THE ECHR

The derogation provision of the ECHR is contained in Article
15. Paragraph 1 sets out when derogations may be entered
into

In time of war or other public emergency threatening
the life of the nation any High Contracting Party may
take measures derogating from its obligations under this
Convention to the extent strictly required by the
exigencies of the situation, provided that such measures
are not inconsistent with its other obligations under
internationallaw.

The ECtHR has established that states have a significant
margin of appreciation in making determinations as to
whether the life of the nation is under threat and whether or
not measures are strictly required by virtue of 'their direct
and continuous contact with the pressing needs of the
moment' .14 However, the ECtHR has also made it clear that
this margin is not absolute and that the Court does have a role
in monitoring derogation situations. But it appears that the
Court has limited its role only to addressing whether or not
the derogation measures are appropriate. It has explained

It falls in the first place to each Contracting State, with
its responsibility for 'the life of [its] nation', to
determine whether that life is threatened by a 'public
emergency' and, if so, how far it is necessary to go in
attempting to overcome the emergency. By reason of
their direct and continuous contact with the pressing
needs of the moment, the national authorities are in
principle in a better position than the international judge

14 Ireland v UK, Series A No. 25 (1970) para. 207.
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to decide both on the presence of such an emergency
and on the nature and scope of derogations necessary to
avert it. In this matter, Article 15(1) leaves those
authorities a wide margin of appreciation. Nevertheless,
the States do not enjoy an unlimited power in this
respect. The Court, which, with the Commission, is
responsible for ensuring the observance of the States'
engagements (Art. 19), is empowered to rule on
whether the States have gone beyond the 'extent strictly
required by the exigencies' of the crisis. The domestic
margin of appreciation is thus accompanied by a
European supervision.

By leaving to the state the primary determination if there is a
public emergency the Court is clearly deferring to the
sovereignty of the state. Even though the Court emphasises
its role in supervising the measures taken in a derogation
situation it appears to accept that states themselves will be
able to decide when an emergency exists and when it is
legitimate to invoke Article 15.

Both the Court and European Commission on Human Rights
have provided some guidance as to what constitutes a public
emergency for the purposes of Article 15. In Lawless v
Ireland (No.3) the issue before the Court was the
appropriateness of domestic legislation targeted at the
prevention of terrorist activity, primarily involving the
activities of the IRA and other groups towards continued UK
rule in Northern Ireland. Even though the bulk of terrorist
activity was carried out in the North, there existed in Ireland
members of the IRA who, in the Court's words, were
'engaged in unconstitutional activities and using violence to
attain its purposes', along with presence of a 'steady and
alarming increase in terrorist activities' in the whole of
Ireland. The Court felt there was an 'the imminent danger to
the nation caused by the continuance of unlawful activities in
Northern Ireland by the IRA and various associated groups,
operating from the territory of the Republic of Ireland'. 15

Even though Ireland itself was not necessarily the target of
the terrorist activity, the actions being carried out constituted

15 Lawless v Ireland, para. 29.
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a significant emergency that the Court felt there was a threat
to the life of the nation. In coming to this determination the
Court stated that

the natural and customary meaning of the words "other
public emergency threatening the life of the nation" is
sufficiently clear; whereas they refer to an exceptional
situation of crisis or emergency which affects the whole
population and constitutes a threat to the organised life
of the community of which the State is composed; ... 16

In the French language judgment, which is the authoritative
judgment, the term 'imminent' comes after exceptional. This
added term does create a higher standard as there needs to be
a clear, direct and recognisable threat to the nation.

The definition of a public emergency set out in Lawless has
been further developed by the European Commission of
Human Rights with its report in the Greek Case 17 which
concerned the 1967 military coup in Greece. The
Commission, relying on the Court's views in Lawless, set out
that a public emergency for the purposes of Article 15 must
contain the following characteristics:

• It must be actual or imminent;
• Its effects must involve the whole nation;
• The continuance of the organised life of the

community must be threatened;
• The crisis or danger must be exceptional, in that

that the normal measures or restrictions, pennitted
by the Convention for the maintenance of public
safety, health and order, are plainly inadequate. IS

The Commission's criteria emphasises the exceptional nature
of a public emergency as being a situation where 'nonnality'
is clearly impossible and the day to day life of society cannot
be pursued. In the Greek Case, the majority of the
Commissioners, there were five dissenting views on this

16 Lawless v Ireland, para. 28.
17 (1969) 12 Yearbook of the European Convention on Human Rights.
18 The Greek Case, paras. 152-153.
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point, did not feel that the political unrest in Greece at the
time posed an exceptional situation nor was there an
imminent threat to the life of the nation, even though there
was evidence of armed groups set on the overthrow of the
government operating on Greek territory. The Commission's
decision was clearly influenced by the fact that the
government in power at the time had taken power through
non-democratic means as similar circumstances facing a
democratically elected government would clearly constitute a
public emergency allowing for recourse to Article 15.

The criteria set out in Lawless and The Greek Case has not
been developed any further as derogation cases before the
Court have involved situations where the existence of a
public emergency was 'perfectly clear from the facts'19 or
was not challenged by the applicants.20 In cases involving
responses to terrorist threats in the UK and Turkey the Court
pointed to the significant numbers in tenns of loss of life or
injured and damage to property from terrorist activity as clear
evidence of a public emergency. In the admissibility decision
of Marshall v UK where the applicant argued that there had
been a substantial decrease in terrorist activity in the UK
context to the extent that a public emergency no longer
existed, meaning the derogation provisions could no longer
be justified. The Court rejected the applicant's claim
explaining

the authorities continued to be confronted with the
threat of terrorist violence notwithstanding a reduction
in its incidence. It cannot but note that the weeks
preceding the applicant's detention were characterised
by an outbreak of deadly violence. This of itself
confirms that there had been no return to normality
since the date of the Brannigan and McBride judgment
such as to lead the Court to controvert the authorities'
assessment of the situation in the province in terms of
the threats which organised violence posed for the life

19 Ireland v UK, para. 205.
20 Aksoy v Turkey Reports 1996-VI.
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of the community and the search for a peaceful
settlement.21

Vol 8.1

The Marshall explanation again leaves it to the state to
determine the existence of an emergency as what constitutes
'nonnaI' will be a subjective determination left to the state.
This aspect of the Court's monitoring is likely to become
very important as the threat from international terrorism has
been seen as constituting a permanent emergency. At the
time of Marshall there had been significant developments in
the Northern Ireland peace process but there was also the
continuance of violent attacks on property and individuals.
The continued threat from international terrorism has been
evidenced by actual attacks but determination of the intensity
of threat has mainly come from governments based on
secretive security information that is not publicly accessible.
In other words, states will be able to continue to declare the
existence of a threat unless they are forced to demonstrate the
actual existence of a threat.

Following the events of 11 September the UK entered a
derogation to the ECHR on the basis that the attacks on the
USA constituted a threat to the UK. The derogation and the
measures taken were challenged in the domestic courts and it
was found that the derogation measures adopted were not
strictly necessary in the circumstances. Whether or not there
was a threat to the life of the nation was also challenged but
the House of Lords concluded that the determination of an
existence of a threat was within the competence of the
government to decide and it would be inappropriate for the
court to substitute its judgment on this issue. Lord Bingham
explained that if the ECtHR was willing to accept that the
situation at the time of Lawless, terrorist attacks targeted at
Northern Ireland but some activity coming from Ireland
constituted a threat to the Irish nation, then it could be

21 Application No 41571/98 (10 July 2001) pp. 11-12.
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concluded that 11 September created an even more dangerous
threat to the UK. 22

This view of the UK courts runs contrary to the opinion of
the Council of Europe's Commissioner for Human Rights,
who undertook a study of the UK's derogation. The
Commissioner recognised that states have an essential
obligation to protect both their institutions and their citizens
against terrorist actions. But, he went on to say that 'general
appeals to an increased risk of terrorist activity post
September 11 th 2001 cannot, on their own, be sufficient to
justify derogating from the Convention.' And that the UK
government would have to show that there is clear evidence
of a direct and imminent threat to the life of the nation before
availing itself of the right to derogation under Article 15.23

The Commissioner is not denying a state the right to derogate
but is demanding that actual and real evidence of the threat be
shown. This more assertive view is to be welcomed as the
past four years have seen a continued reliance on the vague
threat posed by AI-Qaida and related groups. Undoubtedly
this will be difficult due to the sensitive nature surrounding
evidence of terrorist threats but the potential for abusing the
nature of the threat to maintain a state of emergency is all to
real.

DEROGATIONS AND THE ICCPR

The UN Human Rights Committee's views on derogations
are broadly similar to those of the ECtHR. Article 4 (1)
ICCPR allows for derogations '[i]n time of public emergency
which threatens the life of the nation and the existence of
which is officially proclaimed'. As with the ECHR, what
constitutes a public emergency is not set out in detail and the

22 A and Others v Secretary of State for the Home Department [2004]
UKHL 56, paras. 28-29.

23 Opinion 1/2002 of the Commissioner for Human Rights, Mr Alvaro
GIL-ROBLES, on certain aspects of the United Kingdom 2001
derogation from Article 5 par. 1 of the European Convention on
Human Rights, CommDH(2002)7, paras. 30-32, available at
<http://www.coe.intfflEI Commissioner_H.R/>.
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HRC has provided only limited guidance on this point except
for emphasising that they are of an 'exceptional and
temporary nature' and that any measures taken must be
strictly necessary.24

The HRC issued a General Comment on Article 4 in 1981
that was extremely brief, consisting of only three paragraphs
mainly repeating the terms of Article 4. The Comment
provides no indication as to ascertaining the existence of an
emergency except to say that they are to be exceptional and
temporary in nature.25 In 2001 an updated General Comment
was released, just prior to the 11 September attacks, which
was considerably extended to seventeen paragraphs with
more detailed information. However, this later Comment
primarily deals with measures taken in response to a public
emergency and does not discuss in any detail what
constitutes, or how to determine, an emergency situation.
The Comment does state 'Not every disturbance or
catastrophe qualifies as a public emergency which threatens
the life of the nation, ... ' It also adds that 'If States parties
consider invoking article 4 in other situations than an armed
conflict, they should carefully consider the justification and
why such a measure is necessary and legitimate in the
circumstances.' 26 Through the General Comments the HRC
clearly recognises the sovereign right of the state to
determine the existence of an emergency situation allowing
for Article 4 to be invoked. The Committee also appears to
leave the initial determination of an existence of an
emergency to the state, by only requiring that the state
'carefully consider' the justification behind a derogation.

An authoritative interpretation of the derogation provisions
under the ICCPR has been provided in the Siracusa

24 General Comment No. 29, UN Doc. CCPR/C/21/Rev.l/Add.ll (31
August 2001), para. 2.

25 General Comment No.5: UN Doc. A/36/40 (1981) Annex VII (31
July 1981) para. 3

26 General Comment 29, para. 3.
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Principles.27 The Principles accept that states have a right to
derogate but 'only when faced with a situation of exceptional
and actual or imminent danger which threatens the life of the
nation. The Principles go on to define a threat to the life of
the nation as a situation that

a) affects the whole of the population and either the
whole or part of the territory of the State

b) Threatens the physical integrity of the population,
the political independence or the territorial integrity
of the State or the existence or basic functioning of
institutions indispensable to ensure and protect the
rights recognized in the Covenant.28

Situations that do not reach the appropriate level of severity
according to the Principles include internal conflict and
unrest or economic difficulties.29 Importantly the Principles
also state that 'A proclamation of a public emergency shall be
made in good faith based upon an objective assessment of the
situation in order to determine to what extent, if any, it poses
a threat to the life of the nation.' 30 The emphasis on an
objective assessment leaves open the possibility for a treaty
monitoring body to become involved in determinations of a
public emergency, removing the exclusive competence of the
state in determining this matter.

In dealing with complaints under the Optional Protocol and
through the periodic reporting procedures, the HRC has
provided further details as to what legitimately constitutes a
public emergency for the purposes of Article 4. Perhaps most
crucially, the HRC has expressed the need for the existence
of a threat to be real and not abstract and that specific details
on the existence of a threat must be communicated with the
derogation. In an individual communication involving

27 The Siracusa Principles on the Limitation and Derogation Provisions
in the ICCPR, UN Doc. EleN.4/1985/4, reprinted in 7 Human Rights
Quarterly (1985) p. 1.

28 Siracusa Principles, para. 39.
29 Siracusa Principles, paras. 40-41.
30 Siracusa Principles, para. 62.
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Uruguay the HRC stated that 'by merely invoking the
existence of exceptional circumstances, [a State] cannot
evade the obligations which it has undertaken by ratifying the
Covenant.'31 A similar view was taken with regard to
Colombia where the HRC stated that simply invoking the
existence of an emergency does not remove a state's
obligations and that a state must 'give a sufficiently detailed
account of the relevant facts to show that a situation of the
kind described in article 4 (1) of the Covenant exists in the
country concerned.' 32

Commentators on the ICCPR have also concluded that for
article 4 to be invoked the threats constituting a public
emergency must be must be real and not imagined or feared. 33
This emphasis on the nature of the threat being real is crucial
with regard to international terrorism as the threats identified
appear to be rather vague and indeterminate. States are
invoking the primacy of national security in order to justify
deviation from human rights norms. The Siracusa Principles
explain that national security concerns may justify derogation
measures but 'only when they are taken to protect the
existence of the nation, its territorial integrity or political
independence against force or threat of force. ' 34

INTERNATIONAL TERRORISM AS A PUBLIC EMERGENCY

Previous studies have shown that defining what constitutes a
public emergency is immensely difficult. 35 The subjectivity
inherent in individual states determining what constitutes a
threat to the life of the nation perhaps cannot be overcome.
However, the limited treatment given to what constitutes a
public emergency threatening the life of the nation from the

31 Landinelli Silva v Uruguay Communication No 34/197S, UN Doc.
CCPR/C/12/D/34/1978 (8 April 1981) para. 8.3.

32 Montejo v Colombia, Communication No. 64/1979, UN Doc.
CCPR/C/15/D/64/1979 (24 February 1982) para. 10.3.

33 Siracusa Principles, para. 39.
34 Siracusa Principles, para. 29.
35 See Fitzpatrick, Human Rights in Crisis, pp. 1-28.
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treaty monitoring bodies discussed above does provide some
broad guidance. The ECtHR makes clear that the threat has
to be actual or imminent, it cannot be vague or a mere
possibility. A point reinforced by the HRC. Also the
indication of severity is that the threat has to impact the day
to day life of society in such a way that normality is no longer
possible. This is potentially a very high threshold as it means
that the normal law and normal institutions of government are
no longer effective in controlling society. Based on this sort
of criteria serious questions can be asked as to whether the
current!y perceived threat from international terrorism
justifies derogations. The threat may be real and actual, it
may also be imminent, but these determinations appear to
depend heavily on secret information that is not publicly
accessible. But has the threat prevented society from
carrying out its day to day activities? For the most part, it
appears not.

The other major aspect of a public emergency leading to
derogation from human rights obligations is that they are
temporary, with the derogation provisions having a limited
existence. One of the greatest challenge posed by the threat
from international terrorism is the permanent state of
emergency it appears to suggest. In the UK the
Parliamentary Joint Committee on Human Rights raised this
issue:

Derogations from human rights obligations are
permitted in order to deal with emergencies. They are
intended to be temporary. According to the Government
and the Security Service, the UK now faces a near
pennanent emergency.36

The Government's response to the Joint Committee was that
no arbitrary time limits could be placed on the existence of an

36 Eighteenth Report of the Session 2003-2004 (HL paper 158, He 713,
21 July 2004) para 4, available at <http://www.publications.
parliament.uk/pa/j t200304/j tselectlj trights/j trights.htm>.
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38

emergency.37 The position has been exacerbated by
statements from the Director General of the Security Services
who said in a public speech

I see no prospect of a significant reduction in the threat
posed to the UK and its interests from international
terrorism over the next five years, and I fear for a
considerable number of years thereafter. 38

The United States Supreme Court has also raised concern
with the Government's view that the war on terror may last
for several generations and the impact this will have on
human rights guarantees such as those concerning detention
without tria1.39

The nature and source of the threat from international
terrorism also appears to defy objective determination. The
UK's recent derogation to the ECHR and ICCPR was based
on the 11 September attacks in the USA and the belief that

There exists a terrorist threat to the United Kingdom
from persons suspected of involvement in international
terrorism. In particular, there are foreign nationals
present in the United Kingdom who are suspected of
being concerned in the commission, preparation or
instigation of acts of international terrorism, of being
members of organisations or groups which are so
concerned or of having links with members of such
organisations or groups, and who are a threat to the
national security of the United Kingdom.4o

In debates in Parliament, the Horne Secretary certainly made
a case that international terrorism posed a threat to the life of

37 See A and Others v Secretary of State for the Home Department,
para. 25.
'Global Terrorism: Are we Meeting the Challenge?' speech by Eliza
Manningham-Buller, Director General of the Security Service (16
October 2003) available at <hUp://www.mi5.gov.uk/outputJPage
172.html>.

39 Hamdi v Rumsfield 124 S. Ct 2633 (2004) at 2646.
40 Human Rights Act 1998 (Amendment No.2) Order 2001 SI

2001/4032.
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the nation for the USA where there was the loss of life and
destruction of property but there was little to suggest the UK
was under a direct and imminent threat.41 There is continual
reference to the threat posed by AI-Qaida and associated
groups, but Al-Qaida is a loosely used term that does not
necessarily designate any particular source or definable
group. The understanding of the threat from international
terrorism as a justification for derogation clearly runs
contrary to the views of the treaty monitoring bodies.

CONCLUSION

Determining whether or not a situation constitutes a public
emergency threatening the life of the nation is seen primarily
as a political judgment.42 However, the declaration of a
public emergency has significant legal ramifications that too
often have an adverse impact on human rights. Leaving the
determination of the existence of a public emergency solely
to states undermines the international protection of human
rights, as current events are demonstrating. Monitoring
bodies, and the international community more generally,
must become more assertive in questioning whether or not
the situation in question has reached the requisite severity to
constitute a public emergency. As the Siracusa Principles
explain, any state that is derogating from its international
obligations 'shall have the burden of justifying its actions
under law' .43 While it is necessary to remain realistic in
measuring up threats to security and adherence to human
rights, it is equally imperative to keep in mind and be guided
by the overall object and purpose of international human
rights treaties and not to rely purely on the sovereign rights of
states to act as they see fit.

In light of recent events and the threat posed by international
terrorism the UN has commissioned a special rapporteur to

41 12 H.C. Deb., col. 917 (12 December 2001).
42 See A and Others v Secretary of State for the Home Department

[2004] UKHL 56, at para. 29.
43 Siracusa Principles, para. 64.
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study the impact terrorism and responses to terrorism have
upon human rights. In the report there is a recognition of the
difficulties in determining what constitutes a public
emergency. But the rapportuer goes on to recommend that
guidelines be drawn up for determining whether or not a
threat constitutes a threat to the life of the nation.44 Treaty
monitoring bodies such as the ECtHR and the UN Human
Rights Committee need to be at the forefront in developing
such guidelines, recognising the sovereign rights of a state to
protect itself, but also ensuring human rights are not forsaken.

44 'Specific Human Rights Issues: New Priorities, in Particular
Terrorism and Counter-terrorism', Final report of the Special
Rapporteur, Kalliopi K. Koufa, UN Doc. E/CN.4/Sub.2/2004/40 (25
June 2004) para. 77.



The Human Rights of Asylum-Seekers in
New Zealand

CLAIRE BREEN*

INTRODUCTION

The heightened tension between human rights law and the
legal measures underpinning national security is illustrated in
New Zealand by the large body of jurisprudence generated by
the detention of one asylum-seeker, Ahmed Zaoui, on the
grounds that he posed a threat to national security. Although
the cases arising from the challenges to the legality of his
detention have, broadly speaking, followed two separate
strands, these strands of litigation became intertwined by
virtue of the fact that they were both concerned with the need
to determine the extent to which the human rights of asylum
seekers are protected in New Zealand. The first strand of
litigation constituted Ahmed Zaoui' s challenge to the legality
of his continued detention the basis that such detention was
arbitrary and thus a violation of his human rights. The
second strand concerned whether, and to what extent,
principles of human rights law should inform any
determination of his status as a security risk. Both cases have
required the New Zealand Courts to give careful
consideration to both the domestic legal framework and the
intemationallegal framework governing the rights of asylum
seekers. Although the Zaoui cases post-date the terrorist
attacks of September 11, 2001, the law that gives rise to the
cases actually precedes the attacks by years and, in the case
of some of the relevant intemationallaw, by decades. One of
the central themes of the legal issues arising in the Zaoui
cases is that of 'risks to national security' which may act to
limit the rights of refugees. What is of concern in terms of
human rights law is the limited obligation upon States, such
as New Zealand, to reveal the reasons that give rise to the
classification of an individual as a risk to national security

Dr. Claire Breen, Law School, University of Waikato, Hamilton, NZ
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and thereby allow that individual to mount a more effective
challenge to such a classification. 1 The Zaoui cases do not
deal with this particular concern in any great detail and
although the cases provide a useful framework by which to
consider the human rights of refugees in New Zealand,
concern remains over the extent to which 'national security'
issues overwhelm human rights.

THE INTERNATIONAL LEGAL FRAMEWORK RELATING TO

REFUGEES.

The Convention Relating to the Status of Refugees 1951 (the
Refugee Convention)2 forms the cornerstone of international
law governing asylum-seekers. Broadly speaking, Article
lA(2) defines a refugee as someone who:

owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a
particular social group, or political opinion, is outside
the country of his nationality, and is unable to or, owing
to such fear, is unwilling to avail himself of the
protection of that country...3

The Convention also spells out people or groups of people
who are not covered by the Convention including those who
have committed war crimes or crimes against humanity or
who have committed a serious non-political crime outside the
country of refuge prior to his or her admission to that country
as a refugee.4

4

This element of the Zaoui litigation is discussed in John Hopkins
elsewhere in this special edition.
The Convention Relating to the Status of Refugees 1951. 189 UNTS
137.
The Protocol Relating to the Status of Refugees, 31 January 1967,
606 UNTS 267 (the 1967 Protocol) provides for this broader
definition with Parties who have ratified the Protocol agreeing to the
removal the temporal and geographical limitations contained in
following original wording of Article 1, 'as a result of events
occurring before 1 January 1951' and 'as a result of such events'.
Article IF.
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The Refugee Convention lays down basic minimum
standards for the protection of refugees. It outlines a
refugee's rights including the right to freedom of religion and
movement, the right to work, education and accessibility to
travel documents. The Convention also highlights a
refugee's obligations to the State in which asylum is being
sought. In broad terms, the refugee must respect the laws and
regulations of the country of asylum. However, the
Convention is not confined to enumerating the rights of
refugees, it also enumerates the rights of States dealing with
refugees. Accordingly, Article 31 (2) allows States to limit
the movements of such refugees where necessary with the
proviso that such restrictions are only be applied until their
status in the country is regularised or they obtain admission
into another country.

States may determine more precisely the manner in, and
extent to which, such protection is to be afforded to refugees
by way of national legislation. Thus, Article 32 of the
Convention provides for the expulsion of refugees for reasons
of national security or public order. However, such decisions
must be reached:

in accordance with due process of law. Except where
compelling reasons of national security otherwise
require, the refugee shall be allowed to submit evidence
to clear himself, and to appeal to and be represented for
the purpose before competent authority or a person or
persons specially designated by the competent
authority.

However, the margin of appreciation granted to States is
limited by the fact that certain provisions of the Convention
are considered so fundamental that no reservations may be
made to them. Included in such provisions is the principle of
non-refoulement, i.e., that no Contracting State shall expel or
return ("refouler") a refugee, against his or her will, in any
manner whatsoever, to a territory where he or she fears
persecution or where his life or freedom would be threatened
on account of his or her race, religion, nationality,
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membership of a particular social group or political opinion.5

This principle is also regarded as binding States that have not
ratified the Refugee Convention from involuntarily returning
an asylum-seeker. However, the Refugee Convention
contains an exception to the principle of non-refoulement as
Article 33(2) allows for the expulsion of refugees where the
State regards them as a risk to national security.

Although the Refugee Convention is the primary source of
international law regarding the rights of refugees, other basic
human rights principles also pertain, especially with regard to
the detention of asylum-seekers. In spite of the fact that the
Convention explicitly recognises the rights of States to limit
the freedom of movement of asylum-seekers, such limitation
must conform with the basic human rights to liberty and the
right to be free from arbitrary detention. In this connection
particular regard must be had to Articles 12 and 13 of the
International Covenant on Civil and Political Rights.6 Article
12(1) provides that, "Everyone lawfully within the territory
of a State shall, within that territory, have the right to liberty
of movement" with this right not being subject to any
restrictions except those which are provided by law, are
necessary to protect, inter alia, national security, with the
requirement that such restrictions be consistent with the other
rights recognised in the Covenant.7 According to the Human
Rights Committee, the question of whether an alien is
"lawfully" within the territory of a State is a matter to be
governed by domestic law, which may subject the entry of an
alien to the territory of a State to restrictions, provided they
are in compliance with the States international obligations. In
that connection, the Committee has held in, Celepli v.
Sweden ,8 that an alien who entered the State illegally, but
whose status has been regularised, must be considered to be
lawfully within the territory for the purposes of Article 12.

5

6
Article 33(1).
International Covenant on Civil and Political Rights, U.N. G.A. Res.
2200 (XXI), 21 UN GAOR, Supp. (No. 16) 52, U.N. Doc. A16316
(1966).
Article 12(3).
Celepli v. Sweden, in Communication No. 456/1991, para. 9.2.
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Once a person is lawfully within a State, any restrictions on
his or her rights guaranteed by Article 12, paragraphs 1 and 2,
as well as any treatment different from that accorded to
nationals, have to be justified under the rules provided for by
article 12, paragraph 3.9

Furthermore, Article 13 of the ICCPR provides:

An alien lawfully in the territory of a State Party to the
present Covenant may be expelled therefrom only in
pursuance of a decision reached in accordance with law
and shall, except where compelling reasons of national
security otherwise require, be allowed to submit the
reasons against his expulsion and to have his case
reviewed by, and be represented for the purpose before,
the competent authority or a person or persons
especially designated by the competent authority. 10

Equally relevent is Article 9(1) of the ICCPR which provides
that:

Everyone has the right to liberty and security of person.
No one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except
on such grounds and in accordance with such procedure
as are established by law. 11

Reference may also be made to the right to be free from
torture, cruel, inhuman and or degrading treatment or
punishment, a right recognized as customary international
law and conventional human rights law. Thus, the Universal
Declaration and the ICCPR both provide that no one shall be
subjected to torture or to cruel, inhuman or degrading

General Comment No. 27: Freedom of movement (Art.12): 02/11/99.
CCPRIC/21/Rev.I/Add.9, para. 4. See also, General Comment No.
15: The position of aliens under the Covenant: 11/04/86. CCPR
General Comment No. 15. (General Comments), para. 8.

10 See, in general, General Comment 15, ibid.
11 See also, the Human Rights Committee, General Comment 21:

Replaces general comment 9 concerning humane treatment of persons
deprived of liberty (Art. 10): 10/04/92.
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treatment or punishment. 12 These rights are also regarded as
being non-derogable. 13 The prohibition against torture etc is
expanded upon by the United Nations Convention Against
Torture 1989 (CAT) with its more elaborate definition of
what constitutes torture14 and its statement that torture is
never justifiable. 15

THE RIGHTS OF ASYLUM-SEEKERS AND REFUGEES IN NEW

ZEALAND.

International instruments relating to the rights of refugees
have not incorporated the issue of granting of asylum, which
continues to be at the discretion of individual governments.
New Zealand acceded to the Refugee Convention on 30 June
1960 and later acceded to the 1967 Protocol Relating to the
Status of Refugees ("the Protocol") on 6 August 1973. In
acceding to both the Convention and the Protocol, New
Zealand acknowledges all United Nations conventions
relevant to determining refugee status, as well as international
instruments of law used to determine refugee status. The
provisions of international law regarding the rights of
refugees and asylum-seekers has found expression in the
hnmigration Act 1987 (IA), as well as the New Zealand Bill
of Rights Act 1990 (BORA). The latter piece of legislation
also constitutes the basis for the incorporation into domestic
law of the civil and political rights referred to above.

With particular reference to the rights of asylum-seekers,
refugee status is to be determined in accordance with Part 6A
of the lA, where the object of that part of the Act is described
as being the provision of a statutory basis for the system by
which New Zealand ensures that it meets its obligations

12 UDHR, Article 5 and ICCPR, Article 7.
13 See, the Human Rights Committee's General Comment No.5:

Derogation of rights (Art. 4): 31/07/81; and General Comment No.
20: Replaces general comment 7conceming-prohibition of torture and
cruel treatment or punishment (Art. 7): 10/03/92.

14 Article 1.
15 Art 2(2).
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under the Refugee Convention. 16 The provisions of Part 6A
must also be read in light of New Zealand's rights regarding
expulsion of refugees that are incorporated into Parts 3 and 4
of the Act, in particular Part 3' s provisions regarding the
deportation of persons threatening national security, and
suspected terrorists which are of particular relevance to the
cases at hand. New Zealand's obligations under the Refugee
Convention provided for in Part 6A must also be read in light
of Part 4A of the IA with its special procedures in cases
involving security concerns. Specifically, ss 114D and 114G
of the IA allow for the (continued) detention of refugees in
cases of where they are regarded as a security risk.

LEGITIMATE RESTRICTIONS ON THE RIGHT TO FREEDOM OF

MOVEMENT OR ARBITRARY DETENTION? ATTORNEY-GENERAL

vAHMED ZAOUI.

It is this national and international framework that, in
essence, gives rise to the first strand of cases arising from the
detention of Ahmed Zaoui who had initially been detained
under a warrant of commitment issued under s 128(7) of the
IA which relates to the detention of persons arriving
unlawfully in New Zealand. Although Mr Zaoui's arrival
into New Zealand was unlawful, his legal position was
'regularised', to use the words of the Human Rights
Committee, by virtue of the fact that the Refugee Status
Appeals Authority (RSAA) granted him refugee status in
August 2003.17 However, on 20 March 2003, prior to the
RSAA's hearing of his appeal, the Director of Security
provided a security risk certificate under the s 114D(1) of the
IA and the Minister for Immigration made a preliminary
decision to rely upon it in accordance with s 114G(1). In
other words, Mr Zaoui, on the basis of classified information,
was to be regarded as constituting a security risk to New
Zealand. As a consequence, and in line with New Zealand's
international obligations under the s 33(2) of the Refugee

16 In particular, ss 129A, 129C and 129D.
17 Refugee Status Appeals Authority New Zealand; Refugee Appeal No.

74540, 1 August 2003, para. 456, 979-981.
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Convention and (to a questionable extent) Article 13 of the
ICCPR, and in addition to the s 72 of the IA, Mr Zaoui was to
be deported, irrespective of the likely negative consequences
of any subsequent refoulement to Algeria. In response, Mr
Zaoui sought a review of the Director's certificate under s
1141 of the Act.

On 28 March 2003, the District Court at Manakau issued a
warrant of commitment under s 1140(1)(b) which allowed
for the continued detention of Mr Zaoui given his perceived
security risk. It was this initial issuing of the warrant of
detention that gave rise to one of the strands of human rights
related litigation on behalf of Ahmed Zaoui. In essence, Mr
Zaoui sought to challenge the lawfulness of his continued
detention under the special procedures in cases involving
security concerns contained in Part 4A of the IA. In
particular, he sought a recall and/or amendment from the
District Court of the warrant of commitment authorising his
continued detention and also sought to be released on bailor
on an order of habeas corpus from the High Court. In other
words, the applicant sought to challenge the limitations that
had been imposed upon his right to freedom of movement.

As previously indicated, national and international law 
whether relating to refugees or human rights in general 
recognise that this right may only be subject to such
restrictions which are provided by law and which are
necessary to protect, in this context, national security. With
regards to the ICCPR, such restrictions must also be
consistent with the other rights recognised in the Covenant.
In the context of domestic law, Mr Zaoui argued that the
relevant portions of the IA could not be interpreted as
excluding his application for bailor conditional release.
Thus, in terms of New Zealand's obligations arising from the
provisions of international refugee and human rights law, the
IA is to be interpreted broadly so as to minimise any
restrictions on the freedom of movement of the applicant.
The interrelationship between domestic law and New
Zealand's international obligations was reiterated in more
arguments in favour of Mr Zaoui' s release on bail,
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specifically with regard to the right to be free from arbitrary
detention. The argument advanced by Counsel was that the
delays in the review process had rendered his detention
illegitimate and therefore arbitrary. Both the High Court and
the Court of Appeal determined that the statutory framework
of Part 4A of the Immigration Act was aimed at the efficient
resolution of security issues and precluded any enquiry into
matters underlying a security risk certificate, and that the
provisions of s1140 in particular did not provide for the
conditional release of persons detained and an inherent right
to grant bail was thus excluded by that part of the IA. Given
such findings, continued detention was therefore to be
regarded as justifiable and not amounting to arbitrary
detention.

Mr Zaoui appealed to the Supreme Court which identified the
issue regarding the restrictions on the freedom of movement
arising out of the continued detention of Mr Zaoui as being
whether the High Court had jurisdiction or power to order the
appellant's release on bail from detention under a warrant
issued pursuant to s1140 of the Act. The Supreme Court
overturned the decisions of both lower Courts and found that
the High Court did have such jurisdiction stating:

Unless excluded by statute, the inherent jurisdiction of
the High Court to grant bail may be directly invoked
whenever someone is detained under any enactment
pending trial, sentence, appeal, determination of legal
status, or (in immigration cases) removal or deportation
from New Zealand. The jurisdiction can be exercised
whether or not the High Court is seized of rroceedings
challenging the lawfulness of the detention. 1

The Supreme Court stated the common law jurisdiction that
was exercisable by both the District and High Courts19 could
be excluded by statute but only where such statutory
exclusion was explicit.20 To that end, the Supreme Court

18 Zaoui v The Attorney-General and Ors SC SC CIV 13/2004 [25
November 2004], para 31.

19 Ibid, para. 33.
20 Ibid, para.s 37-38.
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judges made reference to the House of Lords decision in R v
Spilsbury and the judgments of Lord Russell CJ and Kennedy
J that there is a presumption against restricting, "the ancient
and important jurisdiction of this Court to admit bail."21
According to Lord Russell CJ:

This inherent power to admit bail is historical, and has
long been exercised by the Court, and if the Legislature
had meant to curtail or circumscribe this well-known
power, their intention would have been carried out by
express enactment.22

With regard to habeas corpus, the Supreme Court noted that
bail could be granted, and historically had been granted by
way of, or as a response to, habeas corpus applications where
the granting of bail was an exercise of the Court's inherent
common law power to grant bail. According to the Supreme
Court, therefore, the High Court's inherent substantive
jurisdiction to grant bail could still be invoked today (where
not modified by statute) by different processes including the
procedure of habeas cOrpUS.23 Similarly, in terms of the
question of whether Part 4A of the IA precluded the exercise
of inherent jurisdiction to grant bail, the Supreme Court
stated that, "clear statutory wording is required."24 Thus,
within the context of domestic or common law, the Court's
finding as to the broad power to grant bail and/or release
persons in response to habeas corpus applications indicate
that the right to freedom of movement is to be accorded broad
protection. Any restrictions on this right, whether accorded
to an asylum-seeker or other individual, could be justifiable
only in the narrowest of circumstances and these were that
the Court's jurisdiction to grant bail was to be subsumed by
unequivocal legislative enactment only. Moreover, the
Supreme Court added that legislation should be interpreted
consistently with New Zealand's international legal
obligations and referred to the requirement contained in

21 [1898] 2 QB 615, at 625.
22 Ibid, at 622.
23 Zaoui, supra note 17, para. 41.
24 Ibid, at para. 44.
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Article 31 (2) of the Refugee Convention that only restrictions
that are deemed necessary are to be upon the movement of
certain refugees and that, accordingly, those refugees that are
detained should be entitled to challenge their detention. The
Supreme Court recognized that national security could be one
reason for detention but that such reasons had to be tested and
that security could not provide a basis for a blanket exclusion
of such cases and that strong statutory language would be
required to defeat that entitlement.25

It was against this requirement of strong statutory language
that the Supreme Court considered the manner in which Part
4A dealt with the issue of detention. It identified some
omissions in the wording of Part 4A, for example, the lack of
express provision for review of the detention, no matter how
long it may continue and in what circumstances. Omissions
such as this became significant when they affected the right
of refugees under the Convention to be detained only to the
extent that is necessary. According to the Court, where
statutory provisions appeared less than comprehensive the
courts had to do their best to give them workable meaning. In
the present context, the Court stated that it was "of prime
importance that any powers of detention be approached in
light of the fundamental right, long recognised under the
common law, of liberty for all persons subject only to such
limits as are imposed by law."26 Accordingly, the Supreme
Court stated:

Consideration of the prOVISIons of Part 4A should
therefore proceed on the basis that there is a jurisdiction
to grant bail in a suitable case unless that is clearly
excluded, expressly or by necessary implication. In
Part 4A it is not expressly excluded, as it is in ss
128(15) and 128B(12).27

The Supreme Court also rejected the finding of the lower
Courts that bail was precluded by necessary implication from

25 Ibid, para. 44.
26 Ibid, at para. 52.
27 Ibid, at para. 53.
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the provisions of Part 4A. It acknowledged the very real
difficulties that could arise in cases such as the present but it
also stated that such difficulties could not be said to dictate a
conclusion that the jurisdiction to grant bail must be
inconsistent with detention ordered on the basis of a security
risk certificate. The Supreme Court did not see any
incompatibility in a person being regarded as a danger to the
security of New Zealand within the statutory security criteria
if allowed to remain in this country, on the one hand, and the
release of that person under conditions fixed and supervised
by the courts for a limited period whilst the statutory
processes are completed, on the other.

The Court continued its theme of broad statutory
interpretation with regard to s 1140(2) and stated that even if
it was to be construed as contemplating only outright release
on an application for habeas corpus, it could not to be
inferred from such an interpretation that bail on that or any
other form of application was therefore precluded. Similarly,
in the Supreme Court's opinion, there was no need to confine
the words in s 1140(3) "or if for any other reason the person
is to be released" to the reasons express!y set out in other
provisions of Part 4A. Neither did the provisions that
expressly required release in certain circumstances
necessarily imply mandatory detention until those
circumstances arose. The references to release in the
specified circumstances were quite capable of being read as
applying in the event that the person had not otherwise been
released. Accordingly, the Supreme Court was not convinced
that Part 4A contained the necessary implication that, in all
circumstances, the inherent jurisdiction of the High Court to
grant bail was excluded. Where bail became an issue with
regard to persons who were subject to security risk
certificates, the matter of security would be of major
importance and the formulation of bail conditions would need
to take that into account. In that respect, provisions in other
Parts of the Act directed to conditional release in various
circumstances could provide some guidance.28 The Supreme

28 Ibid, para.s 65-69.
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Court noted that Mr Zaoui's preferred outcome was bail.
Given that, and its conclusion that the High Court had
inherent jurisdiction to grant bail, the Supreme Court thought
it unnecessary to consider the alternative argument for Mr
Zaoui that his detention had become arbitrary in terms of s 22
of the Bill of Rights Act as any grant of bail would alleviate
those circumstances relied upon as making his continued
detention arbitrary. 29

NON-REFOULEMENT, RISKS TO NATIONAL SECURITY AND THE

HUMAN RIGHTS OF REFUGEES IN NEW ZEALAND.

The second strand of human rights generated litigation
related to the issuing, and subsequent application for review,
of the security risk certificate issued by the New Zealand
security services. In an appeal process that culminated in a
Supreme Court hearing, that Court had to consider whether
the national security limit placed by Article 33(2) on the bar
on deportation stated in Article 33(1) stood alone as an
exception to the prohibition on refoulement or whether
Article 33(2) required or permitted consideration of the
dangers to the individual by reference to human rights law in
excess of the express terms of article 33(2) and,
consequently, whether the second paragraph of Article 33(2)
incorporated some element of proportionality or balancing.
Thus, in terms of the extent of the right of refugees in New
Zealand not be refouled, the question was whether a decision
to deport a refugee on the basis that he or she constituted a
threat to national security should take into account, and
where necessary be mitigated by, the threat of arbitrary death
and/or torture should they be returned to their country of
origin. The Supreme Court rejected such a balancing
approach in favour of a 'sequential' reading of Article 33 as
incorporated into New Zealand domestic law by Parts 3 and
4A of the IA. In terms of the plain meaning and purpose of
Article 33, the consequence of the adoption of a sequential
reading was that neither paragraph was to be regarded as
being related in any proportionate or balancing way. In the

29 Ibid, para. 70.
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opinion of the Court, the latter interpretative approach was to
be avoided unless it was plainly called for. Accordingly,
should the standard demanded by Article 33(2) be satisfied, it
would defeat the prohibition on the expulsion of a refugee
whose life or freedom might be threatened as contained in
Article 33(1).30 In support of such a reading, the Supreme
Court noted that a 2003 roundtable discussion on the Refugee
Convention confirmed the distinct and sequential reading of
Article 33 without any reference to balancing or
proportionality. In fact, according to the Court, such an
approach was rejected by a UNHCR consultation on the
meaning to be given to Article 33 and that relevant UK, US
and Australian legislation all rejected proportionality as an
element of Article 33.31

The Supreme Court found further support for this approach as
it noted that the drafting history of the Refugee Convention
did not support a proportionality or balancing proposition.32

Any drafting discussion related to any possible restrictions
that might be imposed upon the right of States to decide
whether the danger entailed to refugees by expulsion
outweighed the menace to public security should they be
allowed to stay centred on the requirement that States have
reasonable or sufficient grounds for regarding that any
refugee was to be considered to be a danger to the security of
that country. Such discussion did not centre on the nature of
the balance, if any, to be struck. Moreover, the Court noted
that subsequent cases and commentaries neither advanced nor
supported such an approach. 33 Thus, the Supreme Court
concluded that:

the judgment or assessment to be made under article
33.2 is to be made in its own terms, by reference to

30 Attorney-General v Zaoui SC CIV 19/2004 [2005] NZSC 38,21 June
2005, para. 12.

31 Ibid, para. 13.
32 Article 32 of the Vienna Convention allows for the drafting history of

a treaty could be relied upon to assist in determining the meaning to
be given to a particular treaty article.

33 Ibid, para. 14.
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danger to the security, in this case, of New Zealand, and
without any balancing or weighing or proportional
reference to the matter dealt with in article 33.1, the
threat, were Mr Zaoui to be expelled or returned, to his
life or freedom on the proscribed grounds or the more
specific rights protected by the New Zealand Bill of
Rights Act 1990 read with the International Covenant
on Civil and Political Rights and the Convention against
Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment. Paragraph (2) of article 33 of
the Refugee Convention states a single standard.34
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Thus, in terms of the actual meaning to be given to Article
33(2) and its requirement of a danger to the security (of New
Zealand) or a danger to the community (of New Zealand), the
Supreme Court, in relying upon the Supreme Court of
Canada's decision in Suresh,35 as well as the New Zealand
Court of Appeal's decision in Choudry v Attorney-GeneraP6
formulated the following test:

to come within article 33.2, the person in question must
be thought on reasonable grounds to pose a serious
threat to the security of New Zealand; the threat must be
based on objectively reasonable grounds and the
threatened harm must be substantial.37

The Supreme Court then considered the question of whether
Article 33(2) had been amended by the prohibition on
refoulement contained in Article 3(1) of CAT and by the
prohibitions on arbitrary death and/or torture contained in
Articles 6(1) and 7 of the ICCPR which have been interpreted
to cover the actions of States who may be considering the
deportation, treaties to which New Zealand is a party. The
Court relied upon Article 30 of the Vienna Convention on the
Law of Treaties 1969 which called for a successive reading
of the later treaties38 and which allowed the Court to conclude

34 Ibid, at para. 15
35 Suresh v Canada (Minister of Citizenship & Immigration) [2002] 1

SCR 3, paras [80]92].
36 [1999] 2 NZLR 582,594-595.
37 Zaoui, supra, note 29, at para. 18.
38 Ibid, para. 23.
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that the later human rights treaties had not amended Article
33(2) of the Refugee Convention. Moreover, although the
prohibition on torture is ius cogens, and the ICCPR and CAT
set out absolute prohibitions on torture, such prohibitions
were, in the Court's opinion, to be regarded as being distinct
to the prohibition on refoulement to torture as again, "the
obligations are successive, not merged."39 Therefore,
according to the Supreme Court, Article 33(2) under Part 4A
of the IA was to be applied in its own terms.40

The second issue identified by the Supreme Court was
whether it was for the Director-General, and upon application
for review the Inspector General of Intelligence and Security,
or the Minister for Immigration to consider, in the exercise of
the functions of Part 4A, the consequences for the individual
of removal or deportation. Such a consideration required
close examination of Part 4A, beginning with the bases and
power of the Director of Security to issue a security risk
certificate.41 Such a certificate would only have effect once
the Minister had made a preliminary decision to rely upon
it,42 in response to which the subject of the certificate could
initiate the review process.43 The function of the Inspector
General, once the review process has been initiated, is
outlined in s 1141(4), the focus of which was solely upon the
information that related to the making of the security
certificate and its relevance to any of the security criterion
referred to in the IA and whether the subject of the certificate
was properly covered by that criterion.44 Thus, according to
the Supreme Court, the review process related to the,
"decision of the Director-General to make the security risk
certificate, nothing more, nothing less"45 and such decision
was to be confined to the criterion of threats to national
security referred to in s 72 of the IA and Article 33(2) of the

39 Ibid, at para. 24.
40 Ibid, para. 25.
41 Sections 114C(6)(a) and (4)(a) and 114D respectively, IA.
42 Sections 114E-114G, IA.
43 Sections, ss 114H(1), 1141(4), 114J(4) and ss114P, IA.
44 Ibid, para. 30.
45 Ibid, at para. 39.
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Convention and which, "did not extend beyond those matters
to threats to the person who is the subject of the certificate."46
Moreover, any new information that may arise during the
course of the Inspector-General's review would not affect the
scope of the inquiry but rather merely improve upon the
quality and depth of the decision.47 Confinement of the
review process to the national security criterion was further
supported, in the opinion of the Supreme Court, by reference
to the legislative role of the Inspector-General, which is:

to assist with the review and oversight of such
intelligence and security activity. The function of the
Office does not extend to possible threats to non
citizens overseas.48

Further, the Court was of the view that the Inspector
General's expertise lay in the field of security and
intelligence rather than human rights and that his legislative
powers provided him with no adequate basis to make
assessments about human rights and even less so to weigh
such an assessment against the threat to national security.49
Thus, the Supreme Court concluded:

that in carrying out his function under Part 4A of the
Immigration Act the Inspector-General is concerned
only to determine whether the relevant security criteria
- here s 72 and article 33.2 - are satisfied. He is not to
determine whether Mr Zaoui is subject to a threat which
would or might prevent his removal from New
Zealand.50

The final issue to be considered by the Supreme Court was
the extent of the protection of Mr Zaoui' s right not to be
returned to the risk of torture or arbitrary taking of life, an
obligation which the New Zealand government had accepted,
particularly that it was obliged to conform with its obligations

46 Ibid.
47 Ibid, para. 41.
48 Ibid, at para. 44.
49 Ibid, para. 45.
50 Ibid, at para. 46.
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under Articles 6(1) and 7 of the ICCPR and Article 3 of CAT.
The question that remained for the Court to decide was the
manner in which such obligations were to be met and who
would meet them, given its decision that it was not the
Inspector-General. 51

The Supreme Court turned to ss 8 and 9 of the BORA52

which, along with Articles 6(1) and 7 of the ICCPR, which
form the basis of New Zealand's human rights obligations
underpinning any decision to deport an individual where such
rights might be violated. In considering the effect of such
obligations upon ss 114K to 114N of the lA, the Court held
that if the Minister was to seek to rely on the certificate, then
the protection arising from the granting to Mr Zaoui of
refugee status, under s 129X of the lA, would no longer be
available as it would be overridden by those articles of the
Refugee Convention permitting the removal or deportation of
individuals considered to be national security risks.53 This
analysis of the IA then led the Court to consider s 72 and the
making of an order to deport persons threatening national
security. The Court noted that s 6 of the BORA directed that
s 72 of the IA be interpreted, where possible, in a manner
consistent with the provisions of the BORA, including the
right not to be arbitrarily deprived of life and not to be
subjected to torture. Not only that, the BORA rights, in
addition to the power conferred by s 72 of the lA, were to be
interpreted in accordance with both customary and treaty
based international law. So, although s 72 conferred the
power to deport on the basis of a threat to national security, in
actually deciding whether to act on that power, the Supreme
Court held there was nothing in the IA that would prevent the
Minister, the Governor-General or the Cabinet having regard
to mitigating factors that might indicate that an individual
should not be deported. According to the Court:

51 Ibid, para.s 48-49.
52 Section 8 relates to the right not to be deprived of life and s 9 relates

to the right not to be subjected to torture or (disproportionately) cruel
treatment.

53 Zaoui, supra note 29, para.s 54-58.
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The power conferred by s 72 is to be interpreted and
exercised consistently with the provisions of ss 8 and 9
of the Bill of Rights and with the closely related
international obligations in the Covenant and the
Convention against Torture.54
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This direction towards a more full consideration of the human
rights implications of a Ministerial decision to deport is
amplified by further direction by the Supreme Court as to the
procedure to be followed under s 72. First, any decision
should have adequate time to address the issues of fact and
judgment involved, despite any legislative prescription
towards speed and effectiveness. Second, the Minister must
give reasons for the decision to deport under s 23 of the
Official Information Act, although the Court recognised that
that Act may also allow for limitations to the provision of
such reasons. Finally, the Court stated that the right to natural
justice, contained in both the BORA and the ICCPR, would
also provide procedural protection, although consideration
would still have to be had to security considerations. The
consequence of such interpretation, according to the Court,
was that these provisions, as a matter of law, would prevent
removal if their terms were satisfied even if the threat to
national security was made out in terms of s 72 and Article
33.2.55 The Supreme Court concluded with its view that:

the Minister, in deciding whether to certify under s 72
of the Immigration Act 1987 that the continued
presence of a person constitutes a threat to national
security, and members of the Executive Council, in
deciding whether to advise the Governor-General to
order deportation under s 72, are not to so decide or
advise if they are satisfied that there are substantial
grounds for believing that, as a result of the deportation,
the person would be in danger of being arbitrarily
deprived of life or of being subjected to torture or to
cruel, inhuman or degrading treatment or punishment.56

54 Ibid, at para. 64.
55 Ibid, para. 65.
56 Ibid, at para. 66.
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The narrow sequential reading of the prohibition on
refoulement, in addition to the narrow interpretation given to
the role of the Director-General and Inspector-General, may
give rise to some concern about the extent to which the
human rights of refugees and asylum-seekers are protected by
New Zealand law as, according to the Supreme Court, there
is to be no room for human rights protection in national
security considerations. Of greater concern is the firm placing
of human rights considerations upon the Minister for
Immigration. The result of Supreme Court's finding is that a
potentially life or death decision may be made that excludes
New Zealand's interrelated obligations arising from the
Refugee Convention, the Immigration Act, and the BORA - a
decision that may well favour broader political considerations
over particular human rights considerations in this respect.
That said, it should be hoped that any Ministerial decision to
deport, particularly one that gave rise to serious human rights
concerns, would be subject to judicial review which would
allow not only for close scrutiny of the human rights
considerations arising out of such the decision itself but
which would also contribute to the body of jurisprudence
surrounding the human rights of refugees and asylum-seekers
in New Zealand.

CONCLUSION.

The stream of litigation arising out of the circumstances of
Mr Zaoui is indicative of the complexity of the issues
surrounding the balance that must be struck between the
rights of individuals within the regime of Refugee Law on the
one hand, and the rights of States under this regime on the
other. Although the Courts' considerations, by in large, were
not framed in broad human rights language, many of their
considerations were anchored in basic rights concerns, such
as habeas corpus, which have a pedigree much longer than
more recent developments in international human rights law
such as justifications for limitations on freedom of movement
and the connected issue of arbitrary detention. New
Zealand's obligations under international and national human
rights law remain to be more fully considered, especially with
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regard to the effect of findings of national· security concerns.
Nevertheless, the most recent decision of the Supreme Court
in this connection gives a clear indication that the matter
must be dealt with in full and with full due process, security
interests allowing. Once again, however, such basic human
rights considerations are underpinned by more 'fundamental'
principles such as the right to natural justice. The extent to
which such rights and interests are played out in the context
of law and security after September 11 remains to be seen,
however.
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Fundamental Freedoms and the "War on
Terrorism"

RODNEY HARRISON*

INTRODUCTION

In opening the 2005 International Bar Association
Conference l

, the Governor-General of New Zealand, Dame
Silvia Cartwright, referred to New Zealand's proud tradition
of promoting and protecting human rights. It is the theme of
this paper that, post 11 September 2001, this tradition has
been seriously diminished.

No doubt by design, the title of the session at which this
paper was presented, "Law or War", was provocative rather
than profound, but this paper nevertheless attempts to address
it. It begs various questions, including "whose law?" and
"what war?". As a New Zealand human rights lawyer I
propose to focus largely but not entirely on the New Zealand
domestic situation post 9/11, in the hope that this approach
may enlighten a wider audience. I have already signalled my
understanding of the "what war?" question, by referring in
the title of this paper to the so-called "war on terrorism".

THE "WAR ON TERRORISM"

Testifying before the Senate Judiciary Committee two
months after 9/11, United States Attorney-General John
Ashcroft had this to say to those who would criticise the Bush
administration's actions in the wake of that atrocity:

To those who pit Americans against immigrants, and
citizens against non-citizens, to those who scare peace
loving people with phantoms of lost liberty, my

Dr. Rodney Harrison QC, Barrister, Auckland, NZ
A version of this paper was first presented at 'Law and Security
Seminar' at the University of Waikato in August 2004. This revised
version was presented at the joint business crime/criminal law
working session, 'Law or War' session of the 2004 International Bar
Association Conference, Auckland on Tuesday 26 October 2004.
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message is this: Your tactics only aid terrorists for they
erode our national unity and diminish our resolve. They
give ammunition to America's enemies and pause to
America's friends. They encourage people of good will
to remain silent in the face of evil. Our efforts have
been crafted carefully to avoid infringing on
constitutional rights while saving American lives.

Now, three years on, it may well be Mr Ashcroft's fervid
hyperbole, rather than any attempt to invoke "phantoms of
lost liberty", which most scares "peace-loving people". Yet
many western-style democracies such as New Zealand, while
not daring to accuse critics outright of aiding terrorists,
nevertheless continue to toe the United States line,
unrepentantly sacrificing fundamental freedoms in the name
of the "war on terrorism".

I take comfort from being in some excellent company2 in
expressing serious disquiet that a declaration of war on a
strategy - terrorism - should be invoked in support of
measures, including pre-emptive invasion of other countries,
which have not been utilised in real wars. By "real wars", I
mean those formally declared by one country on another.

Of course, in today's distorted world, declaring war on a
strategy enables you to do all manner of things, both to your
own citizens and to those of other countries, which you
would not be able to do in a "real war".

For example, you can take prisoners in the "war on
terrorism", label them "enemy combatants", and by that
sleight of hand refuse them recognition as "prisoners of war".
Prisoners of the "war on terrorism", not being "prisoners of
war", do not receive the protection of the Geneva
Conventions; nor, it is now clear, of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. (Note: not just "against torture".)

2 For example, English Law Lord lohan Steyn, in his twenty-seventh
F.A. Mann lecture "Guantanamo Bay: The Legal Black Hole",
delivered on 25 November 2003 (available at www.statewatch.org
/news/2033/nov/guantanamo.htm).
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This, it is said, enables you to take battlefield captives in
countries you have invaded, or indeed other "suspected
terrorists" wherever you may find them; interrogate them
endlessly; abuse and even torture them physically and
psychologically; and hold them indefinitely and without trial.
They require, after all, to be held for the greater good until
hostilities are over - except that the "war on terrorism" is a
never-ending battle against the forces of evil.

No doubt such disdain for fundamental principles of
international law is inevitable, when the United States
President's own legal counsel (one Alberto R. Gonzales) is
prepared to dismiss the Geneva Conventions as "quaint".3

But, as various commentators have pointed out, what
message does this send as to the appropriate treatment of
United States soldiers in their tum captured in the "war on
terrorism"?

On the other hand, the complaint that captured "enemy
combatants" in the "war on terrorism" are being refused the
protection of the Geneva Conventions is arguably beside the
point, as not even non-combatant civilians captured in Iraq
receive the protection of the Convention against Torture - far
less actual combatants.4

It is becoming increasingly clear that, in the aftermath of 9/11, the
Bush administration made a conscious decision to apply international
law selectively. On the one hand, alleged terrorists would be tried by
military commissions set up by the Administration, purportedly
pursuant to the laws of war. On the other hand, this would occur
without according to those subjected to the process either "the
protections of the Geneva Conventions or the rights that laws of war
accord to lawful combatants". For detailed discussion of the secret
policy development process within the White House, see the article
by Tim Golden, "After Terror, A Secret Rewriting of Military Law",
New York Times, 24 October 2004.

4 Although the Bush Administration has previously claimed that the
Geneva Conventions were being applied comprehensively to
prisoners taken in the conflict in Iraq, it now appears that this is not
the case, particularly as regards non-Iraqis captured in Iraq: see New
York Times, 26 October 2004, "U.S. Action Bars Right of Some
Captured in Iraq" and also the Human Rights Watch Briefing Paper
referred to in footnote 7 below.
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Moreover, even if accorded "prisoner of war" status and
nominally extended the benefit of the Convention against
Torture, your right not to be tortured is unlikely to be much
comfort, if your interrogators are following American legal
guidelines, disclosed in early 2004, on what is and is not
torture. For, according to these guidelines, the physical and
mental pain and suffering inflicted on you will not constitute
"torture", if it is not classified as "severe"; or if your not
torturer lacks "the express purpose of inflicting pain or
suffering" on you, or alternatively "has a good faith belief his
actions will not result in prolonged mental hann".5

Against the backdrop of that "legal" perspective, we continue
to learn of the torture and other ill-treatment of detainees at
Guantanamo Bay, Abu Ghraib and other American-run
detention facilities.6 And we know that it has been a huge
legal battle, even to begin to establish that the Bush
administration is in any way answerable in the United States
courts, for its actions towards detainees in the name of the
"war on terrorism", at Guantanamo Bay and indeed on
United States soil.?

Knowing this, it is surely an outrage, as yet largely
unheralded, that only now are we beginning to learn for sure
of the existence of (at least one) ultra-secret "ghost" prison,
run by the Central Intelligence Agency in Jordan, said to be
for the detention of senior Islamist terrorists captured in the
"war on terrorism".8 If torture of detainees is officially

The document is at www.webinquirer.plus.comlRumsfield
torturememo.html.
For a recent report on further disclosures of methods of torture used
on Guantanamo Bay detainees, see the New York Times article,
"Broad use of harsh tactics is described at Cuba Base", 17 October
2004. For earlier detailed discussion, see for example "The Road to
Abu Ghraib", Human Rights Watch Report June 2004 (available at
www.hrw.org/reports/2004/usa0604/usa0604.pdf).
See Hamdi v Rumsfeld, Supreme Court of the United States, 28 June
2004; Rasul v Bush, Supreme Court of the United States, 28 June
2004.
See New Zealand Herald, 15 October 2004; "The United States'
'Disappeared' - the CIA's Long-Term 'Ghost Detainees"', Human
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authorised or condoned on United States soil and in other
places under United States control, what hope can there
possibly be for civilised treatment of detainees deliberately
placed outside the reach of United States law, and indeed,
beyond the law of nations, including even the "law of war"?

I would contend that these practices are an outright abuse not
only of "law" but equally of "war". They spring from a world
view which is no less fundamentalist (and equally, racist)
than the terrorist perspective. Indeed, one of the more subtle
dangers of waging a "war on terrorism" is that it admits of no
shades other than black and white, and brooks no inquiry as
to historical cause and effect. In the words of neo
conservative commentator Richard Pearl:

Any attempt to discuss the roots of terrorism is simply
an attempt to justify it. It simply needs to be fought and
destroyed.

By contrast, columnist Johann Hari, wntlng in the
Independent, makes the following telling points:9

Chechen jihadists murdered more than 300 children in
Beslan. They are "terrorists". Since 1991, Russian
trOUPS have murdered more than 40,000 Chechen. They
are not "terrorists"; they are "our allies".

The term "terrorism" simply means "violence we don't
support"....

The term "terrorism" - as used by the press and
politicians today - invites us all to participate in a
strange, wilful ignorance of cause and effect. How can
this be a serious response to our problems?

When there are violent attacks, we need to understand
why they are happening. If we do not, we are left
flaying about in a historical void - and powerless to
prevent further attacks....

It is nonsense to describe the battle we have been
engaged in since September 11 as a "War on Terror".

Rights Watch briefing paper, October 2004 (available at
www.hrw.orglbackgrounder/usa/us1004/us1004.pdf).
Johann Hari, "'War on Terror' is way off course", The Independent,
22 September 2004 (available at www.johannhari.comlarchive).
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This misnomer has allowed any tin-pot dictatorship to
target its own unhelpful minorities as "terrorists".

None of this is to suggest that we should in any way condone
the use of violence to achieve political (or any other) ends. In
the context of the present session, however, the danger lies in
an unthinking acceptance of, and according of credibility to,
flawed political slogans such as the "war on terrorism" as a
justification sufficient in itself for the wholesale abrogation
of basic human rights, whether of our own citizens or non
citizens - indeed, even as regards those suspected or accused
of terrorist acts. It strikes me as a supreme irony that, of all of
the many and varied inhabitants of Iraq subjected to the
United States invasion, it is the head torturer, Saddam
Hussein, who seems most likely to be accorded Geneva and
Torture Convention rights, and a trial in accordance with
international human rights standards.

THE NEW ZEALAND RESPONSE

Until 9/11, an understanding of nuances and subtleties such
as these had been a feature of New Zealand's foreign policy
for decades. New Zealand had learned well the lessons of its
participation, at the behest of the United States, in the
Vietnam war. And significantly, post 9/11, New Zealand has
not been the subject of a terrorist attack, nor even likely
threat of terrorist attack. 10

In the wake of 9/11, however, none of these shared
understandings has seemed any longer to matter to New
Zealand's politicians. Despite the realities and remoteness of
our situation, George Bush's "war on terrorism" has been
indiscriminately invoked to justify a wholesale erosion of

10 New Zealanders regard it as highly ironic that the only two
significant foreign incursions which New Zealand has faced - visiting
white-collar criminals aside - are the July 1985 "Rainbow Warrior"
affair, when French secret service agents committed the terrorist act
of blowing up a Greenpeace vessel in Auckland Harbour (killing a
crew member); and the covert attempts by agents of the Israeli secret
service, Mossad, in March 2004 to secure the issuing of a New
Zealand passport by fraudulent means. In each case, the source of the
external threat proved to be a so-called "friendly country".
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previously existing rights and freedoms. While the political
rhetoric is somewhat less overheated than that of Attorney
General Ashcroft, nonetheless the spectre of the "war on
terrorism" has repeatedly been used - indeed, by a centre-left
government - to silence and to deflect political opposition
and popular concern about measures which would otherwise
have been rightly rejected as unnecessary and extreme.

Thus in New Zealand post-9/ll, we have seen legislative
package after legislative package, each further eroding basic
freedoms, being pushed through Parliament. There have been
very few voices raised in opposition - an honourable
exception being certain Green Party Members of Parliament.
We now regularly get omnibus Parliamentary Bills,
amending a wide range of legislation and increasing the
powers of a variety of officials: Police, the security
intelligence services, immigration officers, Customs officers,
Ministers of the Crown. The powers being conferred are
frequently much broader than, and sometimes even
unconnected with, any conceivable goal of fighting terrorism.

There is not the time available to deal with the content of
these measures, but the roll-call of names may invoke
something: the Terrorism (Bombings and Financing) Bill; the
Trans-National Organised Crime Bill; the Tele
Communications (Interception Capability) Bill; the Counter
Terrorism Bill; and (the latest, discussed below) the Identity
(Citizenship and Travel Documents) Bill. II

It is important to stress that the overall effect of the resulting
legislation has not merely been to create many more criminal
offences, in particular offences criminalizing the exercise of
freedom of association. Significant potential civil disabilities
and state powers of interference with property rights have
also been created. Perhaps even more insidiously, the
creation of offences revolving around an ever-broadening

II For a detailed treatment of all but the last of these, see the December
2003 report by (American) John E Smith, a visiting Ian Axford
Fellow, "New Zealand's Anti-Terrorism Campaign: Balancing Civil
Liberties, National Security, and International Responsibilities"
(unpublished).
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range of ill-defined "terrorism" offences, when coupled with
increased powers of official surveillance to detect and
prevent such offences, has immeasurably increased state
powers of surveillance and diminished personal privacy.

It needs to be emphasised that New Zealand has not merely
been implementing United Nations treaties and Security
Council resolutions. Had the legislative reaction been limited
to ensuring our compliance with international obligations
imposed on New Zealand, there could have been few grounds
for objection. But our so-called anti-terrorism legislation has
from the outset gone beyond what the United Nations has
required of us. At the same time, Parliament has chosen to
ignore the warnings from that same quarter as to the need for
balanced measures, lest we legislate away the very freedoms
we are fighting to uphold. The following recent words of the
UN Secretary-General are apt:

Our responses to terrorism as well as our efforts to
thwart it and prevent it should uphold the human rights
that terrorists aim to destroy. Human rights,
fundamental freedoms and the rule of law are essential
tools in the effort to combat terrorism - not privileges to
be sacrificed at a time of tension.

A further serious concern is the permanent nature of the
legislative changes eroding fundamental freedoms which
have heen made and are continuing to be made. With the
partial exception of the Terrorism Suppression Act,12 all of
the measures passed to date and also the Identity (Citizenship
and Travel Documents) Bill next referred to have no "sunset
clause" requiring Parliament to re-enact or revisit the
provisions at the end of a specified time, so as to explicitly
address the question whether their existence can still be

12 The Terrorism Suppression Act, s 70 provides for a Parliamentary
Select Committee review of certain of its provisions, to be the subject
of report before 1 December 2005. This is not a true "sunset clause",
in that it places no onus on Parliament to take affirmative steps to
prevent the law ceasing to operate. In the United States, even the
much-criticised USA Patriot Act has a four year "sunset clause" for
its significant provisions, requiring affirmative re-enactment by
Congress and the President.
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justified. It seems extraordinary that a country so remote
from the terrorist threats faced by other countries such as the
United Kingdom and America should proceed on this open
ended basis, when many countries far more directly
threatened do not.

Why has all this been happening here? In the public arena,
there has been relatively little expression of concern about
these developments, far less active debate. I believe this is
because people are still waking up to the fact that the "war on
terrorism" is in truth a confidence trick, perpetrated by means
of fabricated threats of hostile capacity (such as Iraq's
"weapons of mass destruction") and seriously flawed security
intelligence. Even though all this should be blindingly
obvious, the "war on terrorism" has readily become our
bogeyman, scaring many New Zealanders into submission, so
that we have ceased to be governed by our values, and bowed
to fears instilled by others.

Coming on top of the succession of earlier blunderbuss Bills,
all invoking the "war on terrorism" and New Zealand's
national security interests as a justification for unnecessarily
extreme measures, we now have the Identity (Citizenship and
Travel Documents) Bill, which is currently before
Parliament.

This Bill if enacted will amend both our citizenship
legislation and our passports legislation. I am particularly
alarmed about the intended changes to the passports
legislation. The Bill proposes to confer power on the Minister
of Internal Affairs to refuse to issue and to cancel New
Zealand passports and other "New Zealand travel documents"
on specified national security grounds. As regards the issue
and cancellation of a New Zealand passport, this is an
unprecedented and fundamental abrogation of the previously
existing right of New Zealand citizens to obtain and to
continue to hold a passport, and thus of their freedom of
movement, guaranteed by section 18 of the New Zealand Bill
of Rights.

The national security grounds on which the Minister may
refuse to issue or may cancel a passport or other travel
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document are identically worded. In each case, the action
may be taken if the Minister believes on reasonable grounds
that

(a) the person is a danger to the security of New
Zealand because the person intends to engage in, or
facilitate,

a terrorist act within the meaning of section 5 of the
Terrorism Suppression Act 2002; or

the proliferation of weapons of mass destruction; or

any unlawful activity designed or likely to cause
devastating or serious economic damage to New
Zealand, carried out for purposes of commercial or
economic gain; and

the danger to the security of New Zealand cannot be
effectively averted by other means; and

the refusal to issue a passport will prevent or effectively
impede the ability of the person to carry out the
intended action.

Now you might say, that list sounds sufficiently dire to
warrant the introduction of this measure. We certainly don't
want people going around proliferating "weapons of mass
destruction", do we? (That said, the expression "weapons of
mass destruction" is itself of uncertain ambit. Perhaps the
intention is that, as with the Americans in Iraq, it is a case of
"you will know one when (and it) you see one".)

But the real difficulty, as always, lies in the margin of
appreciation conferred by the less striking words. Thus for
example the powers may be invoked if the Minister believes
the person concerned intends to engage in or facilitate a
"terrorist act". That term is as defined in s 5 of the Terrorism
Suppression Act. The list of "terrorist acts" includes some
ideologically, politically or religiously motivated actions
which should plainly be forbidden; but yet others that are
much more borderline - such as acts intended to cause
"major economic loss" in order to "unduly compel or to force
a Government or an international organisation to do or
abstain from doing any act". What is "major", and what is
"undue compulsion", for example? There is therefore a
danger that certain more radical forms of protest, perhaps
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criminal in other respects, could be elevated for political
reasons to the status of a "terrorist act", and then used to
prevent New Zealanders from engaging in overseas travel.

These concerns are seriously compounded when regard is had
to other provisions of the Bill. Thus when it comes to appeals
to the High Court against a Ministerial refusal to issue, or
cancellation of, a passport or other travel document, there is
special provision introduced by proposed sections 29AA and
29AB in relation to "classified security information".

Those of us involved in the Ahmed Zaoui case, discussed
below, are very familiar with the use and misuse of the
"classified security information" label. It is bad enough when
the labelling exercise is at the hands of our secret squirrels,
the New Zealand Security Intelligence Service. However,
proposed section 29AA(5) extends the category of "classified
security information" to information held by the Police. The
definition of "classified security information" is also widened
in other troubling respects.

If "classified security information" has been relied on or is to
be presented to the Court on an appeal against the refusal to
issue or cancellation of a travel document, the person affected
has no right to be present and thus to challenge the
information - although he or she may be entitled to a
watered-down summary. However, a summary is no
substitute for the ability directly to challenge the actual
information relied on, by cross-examination of witnesses or
detailed critique of content or the reliability of sources,
whose identity otherwise will remain undisclosed.

A not dissimilar regime already exists under the Terrorism
Suppression Act in relation to Court challenges to
designation of "terrorist entities" and "associated entities". It
is very troubling to see the continuing proliferation of the
concept, completely antithetical to natural justice, of
excluding litigants from access to crucial information on the
basis of a bureaucratic judgment as to its perceived national
security content.

Is it excessively unrealistic or reactionary to contend that, if
the state proposes to remove the legal entitlements of a
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person present within our borders - and all the more so, a
New Zealand citizen - the information on which that action is
to be based must be fully disclosed, and the case proved by
admissible evidence to the necessary standard? That would
seem to be the view of the New Zealand government, if the
"war on terrorism" can be invoked as the raison d'etre for
taking action.

For those who seek to oppose or limit the ongoing erosion of
fundamental rights, a major difficulty post 9/11 is that the
driving force behind the steady onslaught of legislation and
indeed executive measures has long ceased to be our
Government's perception of the national interest. I have
referred already to United Nations Treaties and Security
Council resolutions, but it is readily apparent that there are
other forces at work internationally.

What this external pressure means, it seems to me, is that
appeals to reason, to moderation, and to traditional New
Zealand values no longer seem to work. If you have the
United States and its supporters pressing behind the scenes
for extreme and unnecessary legislative measures in this
country, the reasoned criticisms and indeed public protests
traditionally used to oppose such measures appear
ineffective. The spectre of the "war on terrorism" is readily
invoked to justify the measures, even those which have the
most tenuous connection with fighting terror.

In times such as these, the role of our Courts as guardians of
human rights and fundamental values becomes increasingly
important. Indeed, today we see the Courts of many western
nations, our own included, having in extreme cases no other
alternative than to lock horns with the executive (and in some
cases, the legislature), in repeated and often intensely-fought
battles over measures which excessively infringe human
rights in the name of advancing national or international
security. We see these battles being fought in the United
States Supreme Court, in the superior courts of the United
Kingdom, Australia and Canada, and indeed now in the New
Zealand Courts.
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THE AHMED ZAOUI CASE

This conveniently takes us to New Zealand's very own post
9/11 cause celebre, the case of Algerian Ahmed Zaoui. On an
appropriately much smaller scale, but with many similar
ramifications, the Zaoui case is New Zealand's equivalent to
the U.S. Guantanamo Bay litigation. In purely factual terms,
the Guantanamo Bay comparison is not always apt. Ahmed
Zaoui has been much better treated. He is not an "enemy
combatant", nor a terrorist, nor even a suspected terrorist.
Significantly, he has already been granted recognised refugee
status, by the New Zealand judicial body empowered to make
such designations.

Ahmed Zaoui is a former university lecturer in comparative
religion and local Imam (or preacher) who was elected to the
Algerian Parliament in 1990, in Algeria's first attempt at
democratic elections since independence. When it became
apparent that Mr Zaoui's political party, the Front Islamique
du Salut, would take power in a landslide victory, the
Algerian military effected a bloody and violent coup which it
followed up with widespread torture and political killings.
Ahmed Zaoui, along with many other supporters of his
political party, was subjected to torture and eventually fled to
Europe where he was later joined by his wife and family. 13

By a series of complex twists and turns, Ahmed Zaoui arrived
in New Zealand on 4 December 2002, and sought refugee
status. In the intervening period between his flight from
Algeria and his arrival in New Zealand, he had received
several death sentences in his absence from the Algerian
military regime; had been convicted (also in absentia) of
criminal association in France; and had been convicted in
Belgium on appeal (after an acquittal by the trial court) of
criminal association - with whom remains unclear - and
passport-related offences, for which he received a suspended
sentence.

13 For a more detailed account of these and subsequent events, including
a copy of the comprehensive Refugee Status Appeals Authority
decision granting Ahmed Zaoui refugee status, access any of
www.freezaoui.org.nz;www.amnesty.org.nz;www.humanrights.co.nz.
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On 20 March 2003, the Director of New Zealand's Security
Intelligence Service issued New Zealand' s first-ever
"security risk certificate" against Ahmed Zaoui, pursuant to
provisions of the Immigration Act 1987 which had been
enacted in 1999. The central assertion is that on the basis of
classified security information Ahmed Zaoui constitutes a
"danger to the security of New Zealand", such that he should
be deported from New Zealand notwithstanding his
recognised refugee status and the likely consequences for him
if deported and later returned (or "refouled") to Algeria. I
have been extremely privileged to act as leading counsel for
Ahmed Zaoui since that time.

Ahmed Zaoui was immediately detained and imprisoned
upon his arrival in New Zealand, but since the issue of the
security risk certificate his detention has been pursuant to the
dedicated provisions of the hnmigration Act. Mr Zaoui has
challenged the certificate, pursuant to a process known as an
"Inspector-General's review". That process and the
developing circumstances of Mr Zaoui's ongoing detention,
now fast approaching two years, have given rise to a
significant amount of litigation, much of which has parallels
in other common law jurisdictions such as the United States,
England and Canada. Three separate judicial review
proceedings have been initiated by Mr Zaoui. A fourth
proceeding was initiated by Television New Zealand,
seeking, ultimately with success, to overturn a Corrections
Department ban on access to Mr Zaoui in prison for the
purposes of conducting a television interview with him.

The first judicial review proceeding initiated by Ahmed
Zaoui sought to challenge preliminary rulings by the then
Inspector-General, that he was not entitled to a summary of
the classified security information used against him or of the
Director's threat assessment on which the security risk
certificate was based, and furthermore that he was not
entitled to have his human rights taken into account and
balanced against New Zealand's interests when the Inspector
General was deciding whether or not to uphold the certificate.
The Crown sought to uphold these rulings in the High Court,
and for good measure also argued that Mr Zaoui was entirely
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precluded from seeking judicial review of the Inspector
General's preliminary rulings.

The Crown lost in the High Court on all counts. The Crown
then appealed to the New Zealand Court of Appeal, further
delaying the progress of the Inspector-General's review and
considerably extending the length of Mr Zaoui's ongoing
detention. While no appeal was pursued against the ruling
that Mr Zaoui was entitled to an adequate summary, the
Crown on appeal continued to contend that Mr Zaoui's
human rights (in particular, his rights as a recognised
refugee) were irrelevant to the Inspector-General's review,
and that he was not entitled to access to the courts of law for
the purpose of reviewing the Inspector-General's rulings.

On 1 October 2004, the Court of Appeal delivered judgment14

rejecting the Crown grounds of appeal and upholding a cross
appeal by Mr Zaoui, who had contended that the High Court
judgment did not go far enough on the human rights front.
The effect of the judgment is adequately summarised by
setting out the formal declarations made by the Court. 15 These
are as follows:

Whether there are reasonable grounds for regarding the
person as a danger to the security of New Zealand must
be decided in terms of art 33.2 of the Refugee
Convention. This follows from the explicit reference to
the Refugee Convention in s 114C(6)(a) and requires
the Inspector-General to consider whether there are
reasonable grounds for regarding Mr Zaoui as a danger
to the security of New Zealand in light of New
Zealand's obligations under that Convention.

The security criteria in s 114C(6)(a) will be met only if there
are objectively reasonable grounds based on credible
evidence that Mr Zaoui constitutes a danger to the security of
New Zealand of such seriousness that it would justify sending

14 Attorney-General v Zaoui and others, CA 20/04, 1 October 2004,
Anderson P, Glazebrook and William Young JJ.

15 The declarations are those of the majority, Anderson P and
Glazebrook J. William Young J was only prepared to associated
himself fully with the first proposition, considering it premature to
express a definite conclusion on the remaining matters.
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a person back to persecution. The threshold is high and must
involve a danger of substantial threatened harm to the
security of New Zealand.

There must be a real connection between Mr Zaoni himself
and the prospective or current danger to national security
with an appreciable alleviation of that danger capable of
being achieved through his deportation.

The Crown has now applied for leave to appeal to the
Supreme Court of New Zealand against this ruling. 16 If leave
is granted, the likely result will be to further delay the
completion of the security risk certificate review and to
increase the potential period of his detention until at least the
middle of next year.

The second Zaoui proceeding was much more of a one-off
and can be shortly dealt with. Owing to certain unfortunate
remarks and actions on the part of the fonner Inspector
General subsequent to his preliminary legal rulings which
were the subject of the first judicial review, including giving
an interview commenting on the Zaoui case to a weekly
magazine, proceedings were successfully brought asserting
the Inspector-General's legal disqualification from further
involvement in the review on the grounds of apparent bias. 17

The former Inspector-General then resigned, and, after a
delay of some ten weeks, a new Inspector-General was
appointed to conduct the review and perform the Inspector
General's other statutory duties.

Ahmed Zaoui's third set of proceedings, issued in May this
year, seeks to secure his outright release from prison, on bail
or under habeas corpus, or alternatively his transfer from
prison into less restrictive custody. (After being detained in
solitary confinement in a maximum security prison for the
first ten months of his time in New Zealand, Mr Zaoui was
shifted to a remand prison, where he is effectively treated as a

16 For a discussion of the Supreme Court's ruling see Dr. Claire
Breen's contribution to this volume

17 See Zaoui v Greig and others, High Court, Auckland Registry, CIV
2004-404-317, Salmon and Harrison JJ, 31 March 2004.
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remand criminal prisoner.) Ahmed Zaoui claims inter alia
that he is entitled to release on bail in the Court's inherent
jurisdiction, or alternatively under writ of habeas corpus on
the grounds that his detention has become indefinite and thus
arbitrary, in breach of section 22 of the New Zealand Bill of
Rights. An Auckland Roman Catholic Community of
Dominican priests who have befriended Ahmed Zaoui have
offered to have him stay with them if granted bail.

These claims were unsuccessful in the High Court. On appeal
to the Court of Appeal,18 McGrath J held that a grant of bail
was precluded as inconsistent with the statutory detention
regime; O'Regan J held that a grant of bail was not precluded
by the statutory regime but that bail would be granted only in
exceptional circumstances and Mr Zaoui's were not
exceptional; and Hammond J would have granted habeas
corpus upon conditions on the grounds that Mr Zaoui's
detention had become arbitrary.

On 14 October 2004, the Supreme Court granted Mr Zaoui
leave to appeal the Court of Appeal decision, in relation to
both outright release and transfer. The appeal will be argued
early next month. As none of the four Judges who have dealt
with the legal issues to date has agreed on the legal principles
to be applied, it will be interesting to see what our new
Supreme Court of Appeal makes of this, the second case to
be heard by it since New Zealand abolished appeals to the
Privy Council.

While I am no doubt open to accusations of impartiality, I
have the greatest difficulty in understanding how the
government's approach to the Zaoui case can possibly square
with New Zealand's claimed serious commitment to the rule
of law and to the upholding of human rights. In the course of
the Zaoui litigation, the Crown has:

Opposed the provision to Mr Zaoui of an adequate de
classified summary of the classified security information held
about him and of the Director of Security's reasons for

18 Zaoui v Attorney-General and others, CA 166/04, 17 September
2004, McGrath, Hammond and O'Regan Jl.
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concluding that he is a danger to the security of New
Zealand, despite the Bill of Rights guarantee of the
fundamental importance of natural justice, an absolutely
critical aspect of which is the right to know what one is
accused of.

Continuously rejected the very idea that Mr Zaoui's human
rights, and in particular his rights under the Refugee
Convention, should be taken into account in the security risk
certificate review - even though the governing statute itself
expressly provides that the applicable criterion to detennine
whether Mr Zaoui is a danger to the security of New
Zealand" is to operate "in terms of Article 33.2 of the
Refugee Convention".19

Strenuously opposed, in the context of both the first judicial
review proceeding and the latest detention proceedings, the
ventilating of Mr Zaoui' s claims on their legal merits,
asserting that all judicial review of the Inspector-General's
preliminary rulings, and any court proceedings said to
involve "collateral attack" on the issuing of the security risk
certificate, are precluded. This position has been taken
notwithstanding the fundamental constitutional importance of
judicial review, bail and habeas corpus, and in the face of
section 27(2) of the New Zealand Bill of Rights, which reads:

Every person whose rights, obligations, or interests
protected or recognised by law have been affected by
the determination of any tribunal or other public
authority has the right to apply, in accordance with law,
for judicial review of that determination.

Argued, in the context of the detention proceedings, that the
statutory scheme pursuant to which Mr Zaoui is being
detained precludes any review of, or relief on any grounds
from, an ongoing detention which has to a large extent been
brought about either as a consequence of legal proceedings
properly and successfully brought by Mr Zaoui or (thus far)
unsuccessful Crown appeals, this notwithstanding section 22
of the New Zealand Bill of Rights, which states:

L9 The provision in question is section 114C(6) of the Immigration Act
1987.
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Everyone bas the right not to be arbitrarily arrested or
detained

159

A summary of the classified security information and the
Director of Security's threat assessment has now been
provided to Mr Zaoui. The sky does not appear to have fallen
in. Space does not pennit an outline of its content here.20 But
it can in my view confidently be stated that the test applied
by the Director of Security when issuing the security risk
certificate, of "adverse impact on New Zealand's reputation
and thus on New Zealand's international well-being", said to
be likely if Mr Zaoui is permitted to remain here, falls far
short of satisfying the three-point substantive test now laid
down by the Court of Appeal, set out above. One suspects
that it is the dawning realisation that the security risk
certificate has been issued and maintained against Ahmed
Zaoui on an entirely wrong legal basis which prompts the
Crown's announced attempt to appeal the Court of Appeal
decision further.

Despite ongoing controversy and mounting public concern,
no attempt at resolution of the Zaoui case independently of
the ongoing and protracted legal processes, even in the face
of Mr Zaoui's successful legal outcomes - including an
emphatic vindication of him and his commitment to peaceful
change and democratic reform in his Algerian homeland by
the Refugee Status Appeals Authority - has to date moved the
government. The reasons for this are extremely difficult to
fathom.

The most charitable interpretation is that, in the current
climate, and perhaps by way of lip-service to the "war on
terrorism", the mere incantation by our security services of
the formula "danger to the security of New Zealand" in
relation to Ahmed Zaoui has been enough to render the
government, from the Prime Minister on down, deaf to
entreaty, far less reason. Our leaders simply will not debate
the merits of Ahmed Zaoui's case. They refuse to respond to

20 There is a summary of the summary in the judgment of Glazebrook J
in Attorney-General v Zaoui, CA 20/04, judgment 1 October 2004 at
[85].
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reasoned criticism of the flawed reasoning of the Director of
Security now disclosed as underlying the security risk
certificate issued against him. The Prime Minister and
Cabinet Ministers, when directly approached, hide behind
their lawyers, saying "talk to Crown Law". Crown Law (who
also happen to act for the Director of Security) then says,
"follow the security risk certificate review process". In
response Mr Zaoui says, "what security risk certificate review
process? In reality there has been none in train since
November 2003, when the former Inspector-General gave his
first, seriously flawed rulings."

Our Labour government seems to have taken it all so
personally: how dare a controversial figure from a Muslim
country come half way around the world, after passing
through all those other countries, and successfully claim
refugee status; then successfully assert his rights in the courts
of law?

In a way, and all too ironically, Ahmed Zaoui has become the
government's "Tampa".21 Many New Zealanders observed
with fascinated horror the revealed forces of extreme
xenophobia, and petulance over thwarted isolationist
impulses, that led Australia to create its Nauru gulag for the
"Tampa" boat people. These same forces now seem to move
our government to go round knocking on other countries'
doors, not only to provoke, through diplomatic channels,
those countries' official outrage at the willingness of aNew
Zealand judicial body (the Refugee Status Appeals Authority)
to reach its own independent conclusions when granting
Ahmed Zaoui refugee status; but also (more worryingly) to

21 For details, see eg Anmesty International Australia Fact Sheet 07
"MV Tampa and the Pacific Solution", available at
www.amnesty.com.aulrefugees/ref-fact07 .html; Francine Feld, "The
Tampa Case: Seeking Refuge in Domestic Law", [2002] Australian
Journal of Human Rights 11 (available on the Australian Legal
Information Institute website: www.austlii.edu.au); Jane Stratton and
Siobhan McCann, "Staring into the Abyss - Confronting the Absence
of Decency in Australian Refugee Law and Policy Development"
[2002] Australian Journal of Human Rights 10 (available ibid).
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see if any other country can be induced to take him off our
hands.

In case anyone thinks this is just Ahmed Zaoui's counsel
sounding off, I provide the following quotations from a very
recent newspaper editorial: 22

The government has shown breathtaking arrogance and
an amazing contempt for civil liberties in the case of
Ahmed Zaoui. You would think that a supposedly
liberal administration, proud of its enlightened attitudes,
would by now have started to feel some embarrassment

What is going on here? The handling of the Zaoui case
by officials has been botched from the start, and right!y
drew an unprecedentedly harsh rebuke from the
Refugee Status Appeals Authority. The spooks have
bungled, and the government is trying to protect them.
But this does not explain the sheer wanton excess of its
behaviour.

The suspicion remains that it is trying to do something
more abject: to prove itself staunch in the war against
terror, perhaps or perhaps just to do the CIA's bidding.
Whatever it is - and it remains mysterious - the
government does not seem to realise just how much
harm it is doing itself. ... [T]he government, by its
actions has betrayed the most sacred principles for
which [its intellectual, academic, liberal wing] stood:
respect for human rights; intellectual honesty; human
decency.

Well, then, is it indeed to be a choice between "War or
Law"? In truth, these are not mutually incompatible
alternatives, and those of us who live under Western style
democracy are not being required to choose, in any event.
But for many others today, in Afghanistan and Iraq for
example, the luxury of that choice has never existed. For
myself, if ever forced to choose, I am with Sir Thomas More
in the following exchange from Robert Bolt's play, "A Man
for All Seasons":

Roper: So now you'd give the Devil the benefit of law!

22 Sunday Star-Times, 17 October 2004, "Zaoui Case Just
Embarrassing".
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More: Yes. What would you do? Cut a great road
through the law to get after the Devil?

Roper: I'd cut down every law in England to do that!

More: Dh? And when the last law was down, and the
Devil turned round on you - where would you hide,
Roper, the laws all being flat? This country's planted
thick with laws from coast to coast - Man's laws, not
God's - and if you cut them down - and you're just the
man to do it - d'you really think you could stand
upright in the winds that would blow then? Yes, I'd
give the Devil benefit of law, for my own safety's sake.
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INTRODUCTION

Within this article I seek to examine the place of the New
Zealand Bill of Rights Act 1990 (NZBRA) in the changing
world of human rights protection post September 11, 2001. I
will argue that the non-entrenched NZBRA, while
traditionally subject to significant criticism, may now present
a favourable world model for the effective democratic
protection of substantive human rights. The anti-terror
actions taken by the United States (U.S.) and the United
Kingdom (U.K.) following the terrorist attacks of September
11, 2001 appear to give rise to a swing in human rights
ideology. These acts represent a different form of human
rights derogation from that which has traditionally been
accepted. Apart from a small number of fundamental or core
rights human rights are most often subject to some form of
compromise within domestic systems of right protection.
Notwithstanding this observation, the actions of the U.S. and
the U.K., post September 11, appear to usher in a new form
of compromise based upon state or community necessity.
This new form of compromise has the potential to
significantly modify the nature of traditional human rights
ideology from the inviolable supremacy of an individual's
rights to the supremacy of broader democratic, structural or
societal rights. Consequently, if such a shift were to solidify

Dr. Chris Gallavin, Faculty of Law, University of Canterbury,
Christchurch, NZ. A more detailed version of this article was given as
a paper at the conference, 'The United States and Global Human
Rights hosted by the Rothermere American Institute, University of
Oxford, on 12 November 2004. I am greatly indebted to the
participants at that conference for their insightful and in-depth
questioning. Any inaccuracies within this paper are the responsibility
of the author alone.
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to the extent that derogations from the protection of an
individual's fundamental rights were held to be legitimate
where society is faced with any type of amorphous threat,
then a corresponding shift in appreciation of entrenchment
versus non-entrenchment would also likely occur. The result
would therefore be that right protection systems traditionally
seen as weak, such as in operation within New Zealand and
the U.K. could be seen as providing greater right protection
through their promotion of intra-constitutional activity.
Entrenched systems on the other hand, could lose favour as
their rigid and concrete procedural protections provide little
flexibility and therefore little intra-constitutional
encouragement to executive administrations.

TERRORISM & THE PROTECTION OF HUMAN RIGHTS:

The actions of the U.S. and the U.K. in their "war against
terror" form an exceptional anomaly to the ideology of the
traditional human rights movement. The threat presented by
terrorism is not new. However, the events of September 11,
200I signalled a shift in global emphasis as the threat of mass
destruction became a foreseeable reality. I Von Schorlemer
has highlighted that '[t]he events of September pose huge
challenges to the agenda of human rights' .2 This is

2

Von Schorlemer notes that '[t]here is a consensus that Osama bin
Laden and Al Qaeda mark a new and more dangerous form of 'sub
state terrorism' than has been seen hitherto'., S. von Schorlemer,
'Human Rights: Substantive and Institutional Implications of War
Against Terrorism', (2003) 14 EJIL 265, p. 270. See also the
comments of the German Federal Minister for Foreign Affairs who
has stated that 'the [September II attacks] and its consequences have
reoriented world politics and this is not without implications for
human rights policy' Joschka Fischer, Federal Minister for Foreign
Affairs, 'Anti-Terrorism Measures Are No Excuse for Human Rights
Violations', 58th Session of the Commission on Human Rights,
Geneva, 20 March 2002, www.unhchr.ch as cited by von Schorlemer,
p.266.
von Schorlemer, p. 266. von Schorlemer goes on to convincingly
argue that human rights violations are in, and of themselves, a major
cause of terrorism.
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undoubtedly one of the fundamental goals of international
terrorism. 3

Unlike previous acts of terror, the magnitude of the attacks of
September 11 on the U.S. have in the words of Gross,
'breached the balance between human rights and national
security.'4 Gross continues by noting that in relation to the U.
S. executive decree on the establishment of special courts to
try terrorists5 that such a move was deemed necessary after,6

. .. concern for the efficiency of the hearing, achieving
deterrence at the expense of the pursuit of justice, and
refraining from convicting innocent persons. In so
doing, absolute priority is given to national security.

However, while a central aim of terrorism is to disrupt the
philosophical basis of democracy, commentators have been
quick to classify the anti-terror actions of the U.S. and the
U.K. with the use of traditional terminology. Justifying the
actions of the U.K. and the U.S. as merely an exercise in right
re-balancing Jack Straw, United Kingdom Foreign Secretary,
has stated in interview that.7

... the Human Rights Act ... has strengthened rights of
those accused of crime, but you have to balance that
with the right to life. Getting that balance is not easy 
maybe we have to change the balance within our
society.

4

von Schorlemer once again observes that, [t]errorists often aim to
provoke an oppressive reaction by state authorities that will involve
the latter in human rights violations, in order to create fear and
dissatisfaction among the general public. Von Schorlemer, p. 274.
E. Gross, 'Trying Terrorists - Justification for Differing Trial Rules:
The Balance Between Security Considerations and Human Rights',
(2002) 13 Ind. In1'l & Compo L. Rev. 1
See Detention, Treatment, and Trial of Certain Non-Citizens in the
War Against Terrorism, 66 Fed. Reg. 57,833 (2001).
Gross, p. 2.
Jack Straw, United Kingdom Foreign Secretary, interview with
Krishnan Guru-Murthy, ITN, Channel Four News, 11 March 2004.
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Under such an analysis the acts of the U.S. and to a lesser
extent the U.K. are capable of reconciliation with the
traditional delimitations of human rights ideology. The mere
balancing of rights falls within the boarders of the traditional
realm of human rights discourse. Therefore, if viewed in this
way the anti-terror acts of the U.S. and the U.K. are
reconcilable with the observation of Professor Aharon
Barak,8 who stated that,

[i]t is the fate of democracy that it does not see all
means as justified, and not all the methods adopted by
its enemies are open to it. On occasion, democracy
fights with one hand tied. Nonetheless, the reach of
democracy is superior, as safeguarding the rule of law
and recognition of the freedoms of the individual, are an
important component in its concept of security.
Ultimately, they fortify its spirit and strength and enable
it to overcome its problems.

However, a central contention of this article is that the actions
of the U.S. and the U.K. in the "war against terror" ought not
to be viewed in traditional terms of 'balance' but rather that
the anti-terror acts of these nations fall outside of the
traditional exercise of right balancing or justified limitations.
These actions therefore threaten to introduce a fundamental
swing in human rights ideology in which community or
structural rights will replace the inviolable nature of
individual rights. Alternatively, at the very least, it will act to
introduce a wide doctrine of state protection or state
necessity.

RE-BALANClNG?

I contend that the traditional notion of a right re-balance
applies in two distinct circumstances. Firstly a right re
balance may legitimately occur in the application of
particular, counter rights. Examples of such rights include the
right to privacy and freedom of speech. Secondly, right re
balancing may fall within traditional constitutional right

Israeli Supreme Court President.
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limitations such as the existence of a state of emergency that
acts to threaten the life of a nation. I contend that this latter
circumstance implies the existence of a defined, identifiable
and exceptional but temporary threat.

The acts of the U.S. and the U.K. fall outside, or at least sit
uncomfortably with these re-balancing examples. Given the
amorphous and speculative nature of the modem terror threat
there exists the opportunity that anti-terror acts may pervade
any number of aspects of civil liberties. Furthennore given
the nature of this new terrorist menace the possibility exists
that states will remain in a perpetual state of alert.9 These
characteristics of the post September 11 terrorist threat mean
that it is not capable of reconciliation with the traditional
notion of a right re-balance. 10 The "war on terror" has the
potential to be anything but temporary and exceptional.
Under such circumstances a post-September 11 morality
threatens to immerge in which state necessity will act to

Eliza Manningham-Buller, Director-General of the United Kingdom
Security Service, has noted in relation to the U.K.'s declaration of
emergency and subsequent derogation from the ECHR that,
I see no prospect ofa significant reduction in the threat posed to the
UK and its interests from international terrorism over the next five
years, and I fear for a considerable number ofyears thereafter.
As cited by the Joint Committee on Human Rights, paragraph 4,
available at, http://www.publications.parliament.uk/pa/jt200304/
jtselectljtrights/158/15804.htm#a4 as of 10 November 2004 at
5:05pm. The Eighteenth Report of the Joint Committee on Human
Rights further notes that, [d]erogations from human rights
obligations are permitted in order to deal with emergencies. They are
intended to be temporary. According to the Government and the
Security Service, the UK now faces a near-permanent emergency.

10 The Joint Committee on Human Rights stated in its Eighteenth
Report that,
In our view, this makes it absolutely imperative that an alternative
way be found to deal with the threat that exists without derogating
indefinitely from the most basic human rights obligations such as the
right to liberty. Long-term derogations from human rights obligations
have a corrosive effect on the culture of respect for human rights on
which the effective protection of all rights depends. They undermine
the State IS commitment to human rights and the rule of law, and
diminish the State's standing in the international community. Ibid,
paragraph 5.
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trump individual rights in an uncontrollable myriad of
circumstances. Consequently, a "right re-balance" potentially
acts to mask the reality of the circumstances, which more
appropriately speak of a pennanent ideological swing.

Furthennore, in relation to the second contention of this
article, such a shift could act to change attitudes towards
constitutional systems of entrenched bills of rights. More
flexibility could be seen to be necessary in order to allow the
state to protect wider community rights over individual rights
under the guise of state necessity. This would act to reverse
the traditional notion of the constitutional protection of
human rights from "entrenched is strong" and "non
entrenched is weak" to "flexibility is robust", and "rigid is
unusable".

THE ANTI-TERROR ACTIONS OF THE UNITED STATES AND THE

UNITED KINGDOM

Brief discussion here of the anti-terror actions of the United
States and the United Kingdom will serve two purposes.
Firstly, it will illustrate that the actions of these test nations
are more appropriately defined as right avoidance rather than
acts of right rebalance. Secondly, it will provide support for
my contention that a corresponding shift in attitude on the
merits of entrenchment over non-entrenchment is also likely
to develop.

The United States & a Post September 11 Morality

The constitutional regime of the U.S. provides fonnidable
protection for the human rights that are contained within it.
Described by various commentators as rigid, solid,
crystallised, or controlledll this written or 'concrete'12

11 Refer A, Dicey, Law of the Constitution (10th ed.), Bryce, Studies in
History and Jurisprudence, Vol 1, Essay 3, and Lord Birkenhead
L.C. in McCawley v The King [1920] A.C. 691, PC respectively.

12 P, Jackson, P, Leopold, 0, Hood Phillips, Constitutional and
Administrative Law (London: 8th edn. Sweet & Maxwell, 2001). p. 5.
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constitution limits, through double entrenchment, the
availability of constitutional amendment. 13 Such a system
empowers the judiciary with considerable authority as the
higher law constitution allows for judicial review of
legislative action. 14 Therefore the rights encapsulated within
the U.S. Constitution's First and subsequent amendments are,
although subject to judicial interpretation which at times is
colourful, difficult to legitimately circ'umvent. 15 This reality
may have a discouraging effect upon the executive

13 Such supreme or higher law is created by way of enacting doubly
entrenched legislation. This is were a particular provision not only
entrenches (sets a higher amending threshold, i.e. 75% of Padiament)
other sections (single entrenchment) but entrenches itself within this
higher amending threshold (double entrenchment). See Article V of
the U.S. Constitution.

14 This ability of the Courts to declare both Federal and State legislation
unconstitutional was assumed in the now famous cases of Marbury v.
Madison (1803) 1 Cranch 137. (The United State Supreme Court),
and Fletcher v Peck (1810) 6 Cranch 87.

15 Notwithstanding this observation, it cannot be said that the rights
encapsulated within the U.S. Constitution are absolute. Judicial
exercise of constitutional limitations has created a hierarchy of Rights
within the U.S. system. While all Rights under the Constitution are
potentially subject to a 'public interest' limitation, some rights attract
a further restriction on the application of this limitation. This is often
referred to as 'limitations on limitations' . Henkin, Neuman,
Orentlicher, Leebron, Human Rights (New York, New York:
Foundation Press, 1999). p. 220. The authors continue by stating that,
(p. 222.) American jurisprudence has sought to refine the
accommodation of individual rights to public interest by doctrines of
"balancing" and "drawing lines"; by according different values to
different individual rights and different weights to different public
interests; and by prescribing different levels of judicial scrutiny to
resolve the uncertainties of balancing and accommodation. The
degree ofscrutiny will often determine the outcome.
This hierarchy of scrutiny applied by the U.S. judiciary has been
described as 'strict', 'intermediate' and 'deferential review', the later
only requiring proof of a "rational basis" on behalf of the
government. Ibid, p. 220. Also refer to the cases of United States v.
Carolene Products, 304 U.S. 144 (1938) (in particular the note of
Justice Stone at 153, n. 4), Reynolds v. Sims, 377 U.S. 533 (1964),
Plyler v. Doe, 457 U.S. 202 (1982), Korematsu v. United States, 323
U.S. 214 (1944). Notwithstanding this hierarchy, difficulty arises
when state necessity intercedes to become of paramount importance,
justifying in the eyes of some, derogation from fundamental rights.
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administration. With little apparent encouragement to work
within the system the temptation may arise to circumvent this
rigid regime in favour of legal black holes within which
flexibility is retained. 16

The rigidity of this system may be heralded as a significant
strength, in that by providing such protection the actions of
governments will be ultimately controlled. However, the
events of September 11 and the resulting fear of terror appear
to indicate the contrary. Faced with terrorism as an actual or
perceived threat, the U.S. executive administration appear to
have chosen to act with little regard to the consequences. It
may be argued that with a rigid domestic system of
protection, the muddied waters of international human rights
has been identified as a more appropriate battle ground.
Consequently, the extra-constitutional legal vagaries
associated with "unlawful combatants" and the foreign
territory of Guantanamo Bay, Cuba have been used by the
U.S. in their anti-terror campaign.

Constitutional Rights and Camp Delta, Guantanamo
Bay, Cuba: 17

I contend that the use of the notion of "illegal combatants"
has been utilised by the U.S. in an attempt to avoid the
application of both domestic law and secondly, international
humanitarian law. Furthermore, the use of Guantanamo Bay

16 Although not pursued in this article, the relationship between each of
these aspects of right protection in the U.S. is a close one. The actions
of the U.S. government, post September 11, could therefore result in
one of two things. Firstly, the change in emphasis that would result
from a paradigm shift could act to weaken the public and judicial
resolve on the protection of an individual's rights. Secondly, and
perhaps more likely, such a change in emphasis could result in the
rights under the U.S. Constitution being seen as "American" rights
only applying to the American people and not "universal" rights
applying to all human beings.

17 For a general discussion of the reaction of the U.S. to the events of
September 11, 2001 see, D. Cole, 'The New McCarthyism: Repeating
History in the War on Terrorism', 38 Rarv. C.R.-C.L. L. Rev. 1.
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Cuba over mainland United States stands as a further
example of attempted right avoidance.

As a result of the U.S. invasion of Afghanistan18 a
considerable number of Taliban and Al Qaeda operatives
were taken into custody. 19 After their transportation to
Guantanamo Bay these detainees, in their entirety, were
classified as 'illegal combatants' .20 Three reasons were
advanced in justification for such a classification. Firstly, it
was held that the safeguards encapsulated within the Third
Geneva Convention21 did not apply to non-state actors. 22

Furthermore, as the conflict was not internal, it was believed
that members of Al Qaeda did not come within Article 3 of
each of the four Geneva Conventions. Thirdly, Al Qaeda
combatants were not seen as meeting the requirements of

18 Which commenced 7 October 2001.
19 While ground forces entered Afghanistan on 19 October 2001, U.S.

air strikes commenced on 7 October. For an analysis of the Bush
administrations reaction to the events of September 11, 2001 see
generally, M. Collier, 'The Bush Administration's Reaction to
September 11: A Multilateral Voice or a Multilateral Veil?, 21
Berkeley J. In1'l Law 715 (2003). See also J. Bums, 'A Nation
Challenged: The Taliban; Clerics answer "No, no, no!" and invoke
fate of past foes', New York Times, Sept. 22, 2001. Within a few
weeks of the first detainees being taken to Guantanamo Bay, Cuba on
11 January, 2002 over 600 detainees where transported there. K,
Dahlstrom, 'Between Empire and Community: The Untied States and
Multilateralism 2001-2003', 21 Berkeley J. Infl L. 662 (2003), p.
674.

20 The transfer of these combatants to Guantanamo Bay began on 11
January 2002. Pursuant to an unannounced decision of President
Bush on 18 January, 2002 it was stated that the Third Geneva
Convention did not apply to the detainees, S. Murphy (ed)
'Contemporary Practice of the United States Relating to International
Law', [2003] 96 AJIL 461, 477. See also 'No PoW Rights for Cuba
Prisoners', BBC News Online, 27 January, 2002, at
http://news.bbc.co.uk/ 1/hi/world/americas/17848700.stm as of 22
March 2004 at 2:30pm.

21 Convention (III) Relative to the Treatment of Prisoners of War.
Geneva, 12 August 1949,6 U.S.T. 3316, 75 U.N.T.S. 135.

22 See quote of the U.S. Ambassador-at-Large for War Crimes Issues,
Pierre-Richard Prosper below, at n. 18.
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Article 4(A)(2) of the Third Convention.23 Upon later
reflection and due to the urging of Colin Powell, u.s.
Secretary of State, President Bush announced on 7 February,
2002 that the Third Geneva Convention did apply to
members of the Taliban regime only. Despite this partial
relinquishing of the U.S. position the President reiterated that
all of the detainees, both members of the Taliban and Al
Qaeda alike, were not entitled to PoW status.24 The U.S. has
therefore sought to distinguish the position of the detainees
from that which is envisioned under the Geneva
Conventions.25

23 Article 4(A)(2) provides; Members of other militias and members of
other volunteer corps, including those of organized resistance
movements, belonging to a Party to the conflict and operating in or
outside their own territory, even if this territory is occupied,
provided that such militias or volunteer corps, included such
organised resistance movements, fulfil the following conditions:

(a) That of being commanded by a person responsible for his
subordinates;

(b) that of having a fixed distinctive sign recognisable at a
distance;

(c) that ofcarrying arms openly;
(d) that of conducting their operations in accordance with the

laws and customs or war.
Speaking in relation to the U.S. classification of the Guantanamo
detainees the U.S. Ambassador-at-Large for War Crimes Issues,
Pierre-Richard Prosper stated that, [p]rivate persons lacking the basic
indicia of organisation or the ability or willingness to conduct
operations in accordance with the laws of armed conflict have no
legal right to wage warfare against a state.... In choosing to violate
these laws and customs or war and engage in hostilities, they become
unlawful combatants.
Pierre-Richard Prosper, Ambassador-at-Large for War Crimes Issues,
Remarks at Chatham House, London, England, 20 February, 2002, at
www.state.gov/s/wci/rm/2002/8491.htm as of 22 March, 2004 at
4:37pm.

24 See White House Fact Sheet on Status of Detainees at Guantanamo,
of 7 February, 2002. http://www.whitehouse.gov/news/releases/
2002102/20020207-13.html as of 22 March, 2004 at 3:41pm.

25 Murphy has noted that, '[t]he practical effect of not regarding the
detainees as prisoners of war under the Third Geneva Convention [is]
not clear, since the Bush administration asserted that it would treat
the detainess humanely and in a fashion consistent with the principles
of the Convention' .
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Considering that many of these particular combatants, having
been detained in Afghanistan, were not threats to the U.S. in
any direct and immediate sense, the re-balance between
individual rights hypothesis fails to provide an objectively
viable justification. Additionally, I contend that the
relationship between such a classification and the wider
terrorist threat and its applicability to the u.s. is so tenuous
so as to not legitimately come within any emergency powers
which may commonly vest in an executive branch of
government. Even under the application of a liberal margin of
appreciation, it is difficult to justify such a classification
considering the degree of separation between _these
combatants and the terrorist threat faced by the U.s.
particularly given the circumstances of their apprehension. 26

Additionally, given the amorphous nature of terrorism, such
emergency powers vesting in the President are open to
significant abuse. 27 Almost any military campaign and/or
human rights violation is capable of justification through the
threat of terrorism. In support of this the Californian 9th

Circuit stated in Gherebi v. Bush on 18 December, 2003
that,28

[w]e simply cannot accept the government's position
that the executive branch possesses the unchecked
authority to imprison indefinitely any persons, foreign
included, on territory under the sole jurisdiction of the
United States without permitting such prisoners
recourse of any kind to any judicial forum or even
access to counsel, regardless of the length or manner of
their confinement.

26 Which came about as a result of a U.S. instigated attack on
Afghanistan, a third party state.

27 S. von Schorlemer has argued that 'there is a dangerous tendency to
legitimize human rights violations under the pretext of combating
terrorism' , p. 265.

28 As cited by P. Hess, 'Courts: Padilla, Other Prisoners have Rights'
http://www.washtimes.com/upi-breaking/20031218-062027
4659r.htm as of 26 March, 2003 at 3:44pm. At the time of writing the
case was yet to be heard by the Supreme Court.
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Despite the fact that this reasoning has been affirmed by the
U.S. Supreme Court,29 the Executive's desire to avoid the
operation of domestic procedures in the name of fighting
terror may give rise to a swing in ideology in which
substantive right protection is sidelined.

President Bush did however, issue a Presidential Military
Order on 13 November, 2001 which stated that members of
Al Qaeda, or those who have aided or abetted such members,
or conspired to commit acts of terror, or harboured such
individuals, will be subject to detention and trial before a
military commission.30 Despite these assurances it took the

29 See the Supreme Court decision in Hamdi v Rumsfeld, 03-6696 28
June 2004, where it was held that a citizen held within the United
States had the right to contest the factual basis of an 'illegal
combatant' determination before a neutral decision-maker. See also
the Supreme Court decision in Rasul v Bush 03-334 28 June 2004,
where it was held that Courts of the United States had the authority to
hear a petition for a writ of habeas corpus filed by foreign nationals
captured abroad and held at Guantanamo Bay.

30 Section 2(1)(i), (ii) & (iii), & Section 3, & Section 4. See
www.whitehouse.gov/ news/releases/2001/11/print/20011113
27.htm!. See also the useful fact sheet on the Department of Defence
order on Military Commissions, 21/03/02, available at
http://www.dod.millnewslMar2002/d20020321fact.pdf as of 26
March, 2004 at 10:38am. United States Department of Defense, News
Release, 21 March, 2002 No 140-02 available at
http://www.dod.miUreleases/2002/b03212002_bt140-02.html as of 26
March, 2004 at 10:54am. After almost two years of detention and the
unfulfilled promise of the establishment of a military commission to
try detained suspects, legal counsel was assigned for a Guantanamo
Detainee, David Hicks. See United States Department of Defense,
News Release, 03 December, 2003 No 912-03 'DOD Assign Legal
Counsel for Guantanamo Detainee' . http://www.dod.mill
releases/2003/nr20031203-0721.html as of 26 March, 2004 at
12:47pm. See also United States Department of Defense, News
Release, 18 December, 2003 No 961-03 'Defense Counsel Assigned
to Salim Ahmed Hamden'. http://www.dod.mil/releases/2003/
nr20031218-0792.html as of 26 March, 2004 at 12:55pm and United
States Department of Defense, News Release, 06 February, 2004 No
080-04 'Guantanamo Detainees Assigned Defense Counsel' .
http://www.dod.mil/releases/2004/ nr20040206-0328.html as of 26
March, 2004 at 12:57pm. Although no detainee has yet been before
the military commission, two have been charged with conspiracy to
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Supreme Court decisions of Rasul, Hamdi, and Padilla for
the Combatant Status Review Tribunals to be established.31

Additionally, it can be seen that along with the U.S.
declaration that these combatants are 'illegal', their use of an
overseas naval base may also be seen as an attempt to avoid,
wllat may otherwise entail, the application of international
and domestic human rights safeguards. These actions of the
U.S. are to be more appropriately interpreted as acts of right
avoidance rather than acts of right rebalance.

commit war crimes. See United States Department of Defense, News
Release, 24 February, 2004 No 122-04 'Two Guantanamo Detainees
Charged'. http://www.dod.millreleases/2004/nr20040224-0363 .html
as of 26 March, 2004 at 1:12pm.

31 After almost two years of detention and the unfulfilled promise of the
establishment of a military commission to try detained suspects, legal
counsel was assigned for a Guantanamo Detainee, David Hicks. See
United States Department of Defense, News Release, 03 December,
2003 No 912-03 'DOD Assign Legal Counsel for Guantanamo
Detainee' . http://www.dod.millreleases/2003/nr20031203-0721.html
as of 26 March, 2004 at 12:47pm. See also United States Department
of Defense, News Release, 18 December, 2003 No 961-03 'Defense
Counsel Assigned to Salim Ahmed Hamden'. http://www.dod.mil
/releases/2003/nr20031218-0792.html as of 26 March, 2004 at
12:55pm and United States Department of Defense, News Release,
06 February, 2004 No 080-04 'Guantanamo Detainees Assigned
Defense Counsel' . http://www.dod.millreleases/2004/nr20040206
0328.html as of 26 March, 2004 at 12:57. For developments after the
decisions of the United States Supreme Court in Rasul, Hamdi and
Padilla see, Hamden v Rumsfeld 04-1519, available at
http://story.news.yahoo.com/fc?cid=34&tmpl=fc&in=World&cat=Gu
antanamo_Detainees as of 9 November 2004, at 10:30am see
'Combatant Status Review Tribunal Order Issued', Press Release No.
651-04, July 7, 2004, http://www.defenselink.millnews/JuI2004/
d20040707review.pdf and http://www.defenselink.millnews/JuI2004/
d20040707factsheet.pdf. See also T. Lacy, 'Guantanamo
proceedings full of challenges. Military officers stumble through first
tribunal since World War II', USA Today, (8 Nov, 2004) available at,
http://www.usatoday.com/printedition/news/20041108/a~itmomainO
8.art.htm as of 9 November 2004 at 11:06am and T. Lacy, 'Hearings
highlight frustration, differences' USA Today (8 Nov, 2004)
available at, http://www.usatoday.comlprinteditionlnews/20041108/
a_gitmoone08.art.htm as of 9 November 2004 at 11: 14am.
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THE UNITED KINGDOM: HUMAN RIGHTS ACT 1998 AND THE

EUROPEAN CONVENTION ON HUMAN RIGHTS

The Protection ofHuman Rights

Exhibiting a more flexible system of right protection the
system of the U.K. has been traditionally and naively
interpreted as providing less protection to human rights. The
U.K. constitutional regime is fluid and flexible and therefore
allows for significant intra-constitutional movement. The
rights contained within the Human Rights Act 1998 (HRA)
are far from absolute and cannot be defined as a Bill of
Rights. In fact, prior to October 2000 the use of the word
'Rights' at all in the domestic sense was a misnomer.32 Prior
to the HRA33 there simply were no individual rights expressly
recognised by the domestic law of the U.K.34 Acts usurping
the rights of individuals therefore faced little to no legal

32 David Feldman has observed that,
The United Kingdom's constitution is almost entirely procedural ...
[which] are concerned almost entirely with how laws may be made
and legal change achieved, and tell us little about the objectives or
values which may justify particular rules or outcomes in legal or
political argument. D. Feldman, 'The Human Rights Act 1998 and
Constitutional Principles' 19(2) Legal Studies (1999) 165.
Furthermore, Laws LJ has noted that the British system was
historically one where,
... the very assertion ofconstitutional rights as such would have been
something of a misnomer, for there was in general no hierarchy of
rights, no distinction between "constitutional" and other rights.
Every Act ofParliament had the same standing in law as every other,
and so far as rights were given by judge-made law, they could offer
no competition to the status of statutes. International Transport Roth
GmbH v Home Secretary [2002] 3 WLR 344,370 at para 70.

33 Which came into force for the whole U.K. on 2 October 2000.
34 Despite this fact, Leane has noted that, There has been a long history

of individual rights in declaratory and legislative statements and in
the common law, though it was never a comprehensive "rights
regime" and enjoyed no special constitutional status. The English
judiciary did not endorse a robust framework of rights and was not
willing to challenge or restrain legislative "elective dictatorship". G.
Leane, 'Enacting Bills of Rights: Canada and the Curious Case of
New Zealand's "Thin" Democracy', 26 HRQ [2004] 152, pp. 156
157.
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impedimene5 and direct enforcement was near impossible.36

However, the enactment of the HRA within the environment
of the common law doctrine of parliamentary sovereignty has
enabled the establishment of rights to become a limited
reality. 37

The HRA incorporates the provisions of the European
Convention of Human Rights (ECHR) into domestic
legislation.38 Although the Convention came into force in

35 Often referred to as the negative approach to the protection of human
rights. Speaking in relation to this system Lord Irvine stated in 1998
that,
... the negative approach offers little protection against a creeping
erosion of freedom by a legislature willing to countenance
infringement of liberty or simply blind to the effect of an otherwise
will intentioned piece oflaw. [1998] Public Law, at 224.

36 Subject to the bring of a case to the European Court of Human Rights
in Strasbourg under the European Convention of Human Rights. In
fact, the right of individual petition was only allowed by the U.K. in
December of 1965. The unavailability of a domestic remedy for
litigants until the enactment of the HRA is an acknowledgement of
the dualist theory as to the relationship between international and
domestic jurisdictions, in operation in the United Kingdom.

37 However, the HRA has been described only as a 'major step towards
a full British Bill of Rights'. Lord Lester of Herne Hill QC 'Human
Rights and the British Constitution' in J, Jowell & D, Oliver, (eds)
The Changing Constitution (Oxford; Oxford University Press, 4th

edn., 2000). p. 100.
38 Strictly speaking the purpose of the HRA is to 'give further effect to

the rights and freedoms guaranteed under the European Convention
on Human Rights' (Long Title of the Human Rights Act 1998.
Sydney Kentridge QC has noted that '[t]here can be no doubt that a
new, home-grown, British Bill of Rights would have looked rather
different'. S. Kentridge QC, 'The incorporation of the European
Convention on Human Rights', in University of Cambridge Centre
for Public Law (ed) Constitutional Reform in the United Kingdom:
Practice and Principles (Oxford: Hart Publishing, 1998), ch 7, P 69.
See also Feldman, p. 172-173. Leane speculates that by merely
incorporating the provisions of the ECHR the Human Rights Act
perhaps fails,
... to manifest an authentically HEnglish" conception of rights ... [as
ilts effect is simply to allow citizens to pursue their rights in UK
courts rather than having to go to the expensive and slow Strasbourg
Court. Leane, p 157.
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September of 1953 it was not incorporated into the domestic
law of the U.K. until October 2000.39 Significant debate and
the unique and traditional basis of the U.K. constitution
resulted in a subservient bill of rights.40 Not only does the

39 Being the date in which the Human Rights Act 1998 came into force.
This delay was in contravention of Article 13 of the ECHR which
stated that member nations where to provide national remedies.
Commenting on the delay of the United Kingdom in incorporating the
Convention into domestic law Lord Irvine stated in February of 2001
in a speech to the Bar Association of Madrid that,
Our fifty-year long failure to incorporate the Convention into
domestic law was aberrant when compared with the crucial role that
Britain played in its conception and drafting. Our failure was due to
a historic hostility to incorporation based on two misconceptions.
First, an outdated - and exaggerated - view of the efficacy of
political accountability as a means of securing the protection of
fundamental rights. Secondly, a fear of undermining Parliamentary
Sovereignty and transferring power to unelected judges.
http://www.homeoffice.gov.uk/hract/madridspeech.htm
See also J. Straw and P. Boateng, 'Bringing Rights Home: Labour's
plans to incorporate the European Convention on Human Rights into
United Kingdom Law' [1997] EHRLR 71 & J. Wadham, 'Bringing
rights half-way home' [1997] EHRLR 141. Both of these
commentaries discuss the Bringing Rights Home consultation paper
that ultimately lead to the issue being included on New Labours 1997
election manifesto. After the election the Human Rights Bill was
introduced on 23 October 1997 after the issue was substantively
raised by the introduction of the government's White Paper, Rights
Brought Home: The Human Rights Bill Cm 3782 (London: The
Stationary Office, 1997).

40 Feldman notes that, 'Entrenchment and judicial review of primary
legislation would also have threatened both the traditional view of
parliamentary supremacy and the separation of powers between
Parliament and the judges' p. 169. See also Kentridge QC,
'Parliamentary Supremacy and the Judiciary Under a Bill of Rights:
Some Lessons from the Commonwealth' [1997] P.L. 96 for
discussion on the merits of a subservient bill of rights over
entrenchment. Furthermore, see Sir John Laws who argues that 'the
idea of a rights-based society represents an inunature stage in the
development of a free and just society'. The Honourable Sir J. Laws,
'The Limitations of Human Rights' [1998] P.L. 245, 255.
Additionally, Lord MacKay, then Lord Chancellor said in 1996 that,
Incorporation of the European Convention or a Bill of Rights as the
yardstick by which Acts of Parliament are to be measured
would inevitably draw judges into making decisions of a far more
political nature, measuring policy against abstract principles with
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HRA contain provisions limiting the effect of the Rights
encapsulated within the ECHR, but the rights of the ECHR
itself are both very generally worded and contain express
provisions which steer many of the rights away from absolute
authority. Before briefly examining some of the principal
rights incorporated by the HRA I will first examine the
operational procedures of the Act.

Having obtained significant stimulation from the NZBRA the
HRA incorporates provisions securing rights while
simultaneously safe guarding Parliamentary Sovereignty.41
The operational provisions of the Act for the purposes of
judicial navigation are sections 3(1), 3(2) and its paragraphs,
and section 4.42 Section 3(1) provides a general interpretative
instruction (to, where possible, interpret legislation in a
compatible way with the provisions of the HRA), to all those

possible implications for the development of broad social and
economic policy which is and has been accepted by the
judiciary to be properly the preserve ofParliament
Lord MacKay, 'Parliament and the Judges - A Constitutional
Challenge?, speech to the Citizenship Foundation, Saddlers Hall,
London, July 8, 1996. It is acknowledged that because of its
subservience it is a moot point as to whether the HRA is in fact a
'Bill of Rights' at all. For general reading also refer, Bamforth,
'Parliamentary Sovereignty and the Human Rights Act 1998' [1998]
P.L. 572, Gearty, 'Reconciling Parliamentary Democracy and Human
Rights' 118 LQR (2002) 248, Ewing, 'The Human Rights Act and
Parliamentary Democracy' 62 (1) MLR (1999) 79.

41 It must be remembered that before the enactment of the HRA the UK
did not have a bill of 'Rights' at all. The Bill of Rights Act 1688
related more to the rights of Parliament over the Crown as opposed to
tangible rights of individuals. Therefore up until October 2000 when
the HRA came into effect, the UK operated by way of a system of
'negative' rights in relation to those provisions cordially provided for
as 'Rights' in most other jurisdictions.

42 Additional sections of importance are s. 2 the persuasive nature of
decisions of the European Court of Human Rights. S. 6, the
obligation of public authorities not to act contrary to the Rights
within the Act unless acting under direct authority of legislation. S.
10 which affords remedial powers on Ministers of the Crown to
amend legislation deemed incompatible pursuant to s. 4. S. 19 which
provides for a statement of compatibility to he made after analysis of
new Bills with the HRA, for the assistance of Parliament.
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who are empowered to interpret and apply legislation of the
United Kingdom.43 Section 3(2)(b) applies directly to the
judiciary and provides that section 3(1) does not affect the
validity of all inconsistent primary legislation, therefore
preserving the supremacy of Parliament.44 Likewise, s3(2)(c)
insures the continued operation of all secondary legislation,
but only where the empowering primary legislation does not
allow for its remova1.45 In the case of a Superior Court's
inability to interpret domestic legislation in a consistent
manner with the provisions of the HRA46 s4 notably allows
for a 'declaration of incompatibility' to be issued
notwithstanding the continued application of the inconsistent
provision.47 Therefore within these sections the preservation
of parliamentary sovereignty is retained by ensuring the
continued validity of primary legislation notwithstanding any
inconsistency.48 I will now move to the ECHR itself.

43 Section 3(1) states; So far as it is possible to do so, primary
legislation and subordinate legislation must be read and given effect
in a way which is compatible with the Convention rights.
This provision applies to all agencies that are entrusted with
interpreting and applying legislation, whether public or private.
Speaking in relation to the interpretative obligation of s3, Lord Steyn
has stated, ... the interpretative obligation under section 3 of the 1998
Act is a strong one. It applies even if there is no ambiguity in the
language in the sense of the language being capable of two different
meanings. It is an emphatic adjuration by the legislature. Lord Steyn,
R v A [2001] UKHL 25, para 44.

44 Section 3(2)(b) states;
[s3(1)] ...does not affect the validity, continuing operation or
enforcement ofany incompatible primary legislation;

45 Section 3(2)(c) states;
[this section] ...does not affect the validity, continuing operation or
enforcement of any incompatible subordinate legislation
if. ..legislation prevents removal of the incompatibility.
Therefore conversely any inconsistent secondary legislation whose
removal is not prohibited by its legitimising primary legislation, may
be removed by a superior Court.

46 Pursuant to s3(1).
47 Where a Court is considering making a declaration s5(1) stipulates

that the Crown is entitled to notice.
48 In this respect s3(2)(b) is not dissimilar in operation to section 4 of

the NZBRA.
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The European Convention encapsulates basic human rights
which can in tum be relied upon and enforced within monist
structured member states, or dualist States like the United
Kingdom, who have expressly incorporated the Convention
into domestic law.49 Notwithstanding the idiosyncrasies of the
HRA's operational provisions discussed above,50 the
Convention itself implicitly establishes a hierarchy between
the rights it incorporates.51 While Article 15(1) provides for
Parties to legitimately derogate from the rights under the
Convention '[i]n time of war or other public emergency
threatening the life of the nation... ' ,52 it attempts to preserve
the absolutism of particular fundamental rights under
paragraph 2 of the Article.53

From this discussion of the HRA it is clear the system of
right protection in operation within the U.K. is significantly
more flexible than that which operates within the U.S. By

49 Alternatively, enforcement may occur through the European Court of
Human Rights.

50 Namely the continued operation of inconsistent primary legislation
pursuant to s3(2)(b).

51 For further reading refer Jonathan Black-Branch who argues that the
European Convention on Human Rights establishes three clear levels
of Rights, Embedded (absolute non-derogable) rights, Tentative
(derogable but unqualified) rights, and finally Tenuous (derogable
qualified) rights. 'The Derogation of Rights under the UK Human
Rights Act: Diminishing International Standards?' [2001] SLR vol.
22, No.1, p. 71.

52 In addition to this catch-all provision, many individual provisions
encapsulate limitations within their parameters. Article 2 for example
secures the right to life as protected by law. However, sub-article 2
provides for three exceptions including death, which comes about in
the use of reasonable force 'in order to effect a lawful arrest or to
prevent the escape of a person lawfully detained' .

53 Article 15(1) States that,
No derogation from Article 2, except in respect of deaths resulting
from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7
shall be made under this provision.
It is to be noted that this provision has not been enacted into U.K.
domestic law via the Human Rights Act 1998. For further discussion
see 1. Black-Branch, 'The Derogation of Rights under the UK Human
Rights Act: Diminishing International Standards?', (2001) 22 Statute
Law Review 71.
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failing to fulfil the criteria of a right based society54 to the
same extent as the U.5.,55 the U.K. system has an inherent
flexibility that allows rights to be more easily prioritised
against often competing considerations. Notwithstanding this
observation the actions of the U.K. post September 11, 2001
cannot be interpreted as acts of right fe-balance but are more
appropriately defined as acts of right avoidance.

Having briefly outlined the Human Rights legislative
framework in operation in the UK I will now move to
examine how the developments of post September 11 have
effected human rights in the United Kingdom.

The United Kingdom: The Anti-Terrorism, Crime and
Security Act 2001. 56

The Anti-Terrorism, Crime and Security Act 2001 (ATCSA)
and associated ECHR derogations are examples of right
avoidance and not right rebalance. The ATCSA has been
described as an example of 'draconian' 57 legislation after
coming about as a direct result of the events of September 11,
2001. Building upon the restrictions within the Terrorism Act
2000, the ATCSA encroaches significaJ?tly upon the
fundamentals of democracy itself.

54 Laws U describes the British system as one which is 'stand[ing] at an
intermediate state between parliamentary supremacy and
constitutional supremacy'. International Transport Roth GmbH v
Home Secretary [2002] 3 WLR 344, 370 at para 71.

55 Applying the three pronged test of Black-Branch, supra n 15.
56 For a comprehensive review of the Act and its significance see the

Report of the Privy Counsellor Review Committee, Anti-Terrorism,
Crime and Security Act 2001 Review: Report, 18 December 2003, He
100 2003-4. Available at http://www.atcsact
review.org.uk/lib/documents/18_12_2003/Report.pdf as of 29 March
2004 at 5:23pm.

57 H, Fenwick, 'The Anti-Terrorism, Crime and Security Act 2001: A
Proportionate Response to 11 September?' [2002] MLR vol. 65, p.
724. Fenwick goes on to argue that anti-terrorist measures must meet
'the most rigorous tests for proportionality' because of their possible
friction with the fundamentals of democracy. Fenwick adds that the
ATCSA fails to meet such tests.
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The principle democratic difficulty with the Act can be found
in the power afforded to the Secretary of State pursuant to
Part 4. 'Immigration and Asylum'. This Part allows for the
Secretary of State to certify someone as being an
'international terrorist' upon a 'reasonable' suspicion.58

Furthermore pursuant to s22 detention of such suspects is
allowable notwithstanding' the fact that (whether
temporarily or indefinitely) the action cannot result in his
removal from the United Kingdom ... ' .59 Consequently this
provision placed the Bill in contravention of Article 5(1)(f) of
the ECHR.60 Requiring either an amendment to the Bill or
derogation from Article 5(1), the United Kingdom
Government opted for derogation.61 Consequently pursuant to
the Human Rights Act (Designated Derogation) Order 2001,
which came into effect on the 13 November 2001, a 'state of
emergency' in relation to the threat of international terrorism
was declared62 followed by a derogation from the UK's
obligations under the inconsistent Article.63

58 Refer section 21, Anti-Terrorism, Crime and Security Act 2001.
59 Section 22 (1). The section continues by stating that removal may be

prevented because of;
(a) a point of law which wholly or partly relates to an international

agreement, [for instance the deportation of a suspect may result
in a breach of his fundamental human rights] or

(b) a practical consideration.
60 Article 5 (1) states that;

(1) Everyone has the right to liberty and security ofperson. No one
shall be deprived ofhis liberty save in the following cases and in
accordance with a procedure prescribed by law;...

(j) the lawful arrest or detention of a person to prevent his effecting
an unauthorized entry into the country or of a person against
whom action is being taken with a view to deportation or
extradition.

See also the decision of the European Court of Human Rights in
Chalal v United Kingdom (1996) 23 EHRR 413.

61 Amendment or derogation was required before a certificate of
consistency between the Bill and the HRA could be issued pursuant
to Section 19.

62 Pursuant to Article 15(1) of the ECHR, for criticisms of the use of
this declaration of emergency see Joint Committee on Human Rights,
paragraph 4, available at,
http://www.publications.parliament.uklpa/jt200304/jtselect/jtrights/15
8/15804.htm#a4 as of 10 November 2004 at 5:05pm.
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Therefore, despite protests that the declaration of a public
emergency made in order to satisfy the requirements of
Article 15(1) was unjustified and used merely as a device to
secure the enactment of the ATCSA,64 this action stands as an
example of intra-constitutional activity. The HRA did not
stop the enactment of the ATCSA, but it did ensure that
constitutional mechanisms of procedure were followed.

The Civil Contingencies Bill 2003:

By proposing extensive updates to the authority of the
government to declare states of emergency, the Civil
Contingencies Bill attempts to bring together the currently
diffused law in this area.65 While not solely in reply to the

63 Additionally, in order to ensure compliance with the United
Kingdom's other international obligations (a further requirement of
Article 15 (1)) a derogation was entered into pursuant to Article 4 (1)
of the International Convention on Civil and Political Rights in
relation to Article 9 of the same convention. See UK Derogation
under the ICCPR of 18 December 2001.

64 There were also concerns as to the timing of the derogation, which
was made before the issuing of a statement of compatibility (s19 of
the HRA) between the ATCS Bill and the HRA. This has been said to
have potentially misguided Parliament as to the compatibility of the
Bill with the HRA. H. Fenwick. 'The Anti-Terrorism, Crime and
Security Act 2001: A Proportionate Response to 11 September?'
[2002] 65 MLR 724, 728. For the history of the derogations see, The
Prevention of Terrorism (Temporary Provisions) Act 1984, which
allowed for the detention of those suspected of being connected with
terrorism within Northern Ireland. Although only allowing for
detention for a period of up to five days (section 12) the U.K. was
found to be in breach of its obligations under the ECHR in the
European Court of Human Rights case of Brogan and Others (1988)
11 EHRR 117.

65 The law relating the executive's ability to declare states of emergency
is currently spread across acts such as the Emergency Powers Act
1920 (enacted, at least in part, in response to the growing authority of
trade unions C. Barclay, The Civil Contingencies Bill: Bill 14 of
2003-04 Science and Environment, House of Commons Research
Paper 04/07, 15 January 2004, p. 7), The Animal Health Act 2002,
The Civil Protection in Peacetime Act 1986, The Civil Defence
(Grant) Act 2002, and under the executive's exercise of the royal
prerogative. For the most recent discussion on the use of the royal
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issue of terrorism, this new threat has provided significant
impetus for the Bill. The Report of the Joint Committee on
the Draft Civil Contingencies Bill summarised the Draft Bill
as having two fundamental goals. Firstly, it seeks to empower
local bodies with a duty to compile contingency plans that
deal with various emergencies. Secondly, it seeks to avail
governments with powers to make regulations to deal with
particular emergency situations.66 In serving these ends, the
Bill is divided into three parts. Part one seeks to create an
obligation for certain local bodies to establish contingency
plans. Whereas part one would only apply to the England and
Wales, it is anticipated that part two would deal with the
whole of the U.K. This part initially provided for the making
of a proclamation by Her Majesty or by the Secretary of
State. As well as allowing for regional and national states of
emergency, the legislation, in replacing the Emergency
Powers Act 192067 allows for Her Majesty or the Secretary of
State to produce regulations to mitigate, control or prevent
the effects of an emergency.68 Finally, part three of the Bill
deals with the administrative matters of repeals, the short title
and the act's intended commencement.

Significant controversy has arisen over the wording and
ambit of part two in particular. It has been noted in the Report
of the Joint Committee that,

prerogative within the United Kingdom see report of the Public
Administration Select Committee, Fourth Report: Taming the
Prerogative: Strengthening Ministerial Accountability to Parliament
(HC 422), available at
http://www.publications.parliament.uk/palcm200304/cmselectlcmpub
adm/422/42202.htm as of 29 March, 2004 at 5:02pm. See also the
associated press release; Press Notice No. 14, PASC Urges New
Powers to Tame the Prerogative', Session 2003-4. Available at
http://www.parliament.uk/parliamentary_committees/public_administ
ration_select_committee/pasc_03_04_pn_14.cfm as of 29 March,
2004 at 5:21pm.

66 Joint Committee on the Draft Civil Contingencies Bill, Draft Civil
Contingencies Bill, 28 November 2003, HC 10742002-3.

67 And the Emergency Powers Act (Northern Ireland) 1926.
68 Clause 20.
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[w]e have concerns ... that the draft Bill lacks sufficient
detail or provides adequate safeguards against potential
misuse.

Vol 8.1

The Committee continued by observing that,69

[o]ur concern, ... is to ensure that the Bill does not
provide any exploitable opportunity to misuse
emergency powers and potentially, in a worst case
scenario, allow for the dismantling of democracy.

As noted, the Human Rights Act 1998, while preserving
parliamentary sovereignty does allow for the judiciary to
quash what it believes to be incompatible secondary
legislation. However, within the Draft Bill provision was
made for regulations under the proposed legislation to have
the effect of primary legislation.70 In relation to this clause,
the Joint Committee noted that,71

[w]e do not believe that the Government has
demonstrated a clear and compelling need for clause 25.

In response to such criticism72 the government published a
revised Bill in January 2004.73 This new Bill deleted Clause
25. Additionally, the new definitions of emergency
encapsulated within the 2004 Bill defines an emergency as
'an event or situation which threatens serious damage to'
human welfare, the environment or the security of the United
Kingdom.74

69 Supra, n. 119.
70 Clause 25. This would therefore limit the judiciaries' ability to quash

the offending provision. The most that could be done in such
circumstances would be the issuing of a declaration of
incompatibility under section 4 of the Human Rights Act 1998.

71 Supra, n. 119.
72 Inter alia.
73 See Cabinet Office, The Government's Response to the Report of the

Joint Committee on the draft Civil Contingencies Bill, January 2004,
Cm6078.

74 See Clauses 1(1) and 18(1) of the January 2004 Bill.
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As indicated above, part two of the Draft Bill initially
provided for declarations of emergencies. However, the Bill
of January 2004 does away with such declarations
altogether.75 Furthermore, the new Bill modifies the
Government's 'triple lock' system of constitutional
protection.76

In response to the amendments made within the 2004 Bill,
JUSTICE77 stated that it welcomed,78

... the government's willingness to listen to criticism of
its draft legislation, as shown by some significant
amendments made.

While remaining wary of the 2004 Bill, LffiERTy79 stated
that,80

75 For a general discussion on the UK's use of declarations of states of
emergency, see C. Barclay p. 18-22.

76 Under the initial Consultation Document of June 2003 the
Government sought to explain the limitations upon the application of
the wide definition of emergency under Clause 18, see Draft Civil
Contingencies Bill, Consultation Document - June 2003, Chapter 5,
p. 28 para. 19. Document available at, www.cabinet
office.gov.uk/reports/annualreport/dept-report.asp. The document set
out three provisions which were to be met before the emergency
powers could be invoked. Firstly, the situation, although coming
within article 18, still had to be sufficiently serious to warrant the use
of the powers. Secondly, emergency regulations ought only to be
made where there was a 'genuine need'. Finally ~ such measures were
to be limited to the 'minimum geographical extent required'.
However, this 'triple lock' system of constitutional protection did not
expressly feature in the Draft Bill. In response to the criticisms of the
Joint Committee the Government inserted new 'triple lock'
provisions into the Bill. The new provisions provide for a 'serious
threat of damage', the requirement of necessity and finally a
provision requiring regulations to be in 'due proportion' to the
emergency or portion thereof which it is aimed.

77 JUSTICE is an independent and significantly influential human rights
organisation.

78 JUSTICE Press Notice, 'JUSTICE welcomes government rethink on
emergency powers Bill', 7 January 2004.

79 LIBERTY is a United Kingdom civil liberties and human rights based
organisation.
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[t]he government has taken a step in the right direction.
Their initial proposals were quite terrifying.

Vol 8.1

A number of points can be made as to the significance of this
Bill and its associated debate. Firstly, the mere existence of
such a Bill ought to be heralded as a constitutional success.
With a potentially disjointed (under the myriad of legislative
articles currently in place) and ultimately wide discretion (as
is apparent under the use of the Royal Prerogative as a catch
all authority) the U.K. government is to be commended on
their attempt to comprehensively legislate on this area.
Instead of exploiting the current disparities, the government
has sought to place this power on a more stable footing.
Secondly, despite their manifest desire to legislate for a wide
and largely unfettered authority the Executive has been
persuaded by the significant constitutional discussion
surrounding the initial proposal of June 2003. This stands as
further evidence that the more flexible system of the U.K.
does in fact encourage its use. While the substantive content
of the legislation itself may be heavily criticised, any
associated transformation of ideology that may accompany
such moves are correspondingly more legitimate than that
which may develop from a system which has' been sidelined
due to its difficulty of use.

NEW ZEALAND: A BILL OF RIGHTS IN NAME ONLy?81

New Zealand's historical experience in relation to the
protection of fundamental human rights is very similar to that
which has been outlined for the United Kingdom. Enacted in
1990 the New Zealand Bill of Rights Act stands as an
example of an Act that was intended, upon introduction as a

80 LIBERTY Press Release, 'Response to Government's Civil
Contingencies Bill', 7 January 2004.

81 It is interesting to note the comments of Justice Scalia of the United
States Supreme Court who stated in a lecture at Canterbury
University New Zealand (1999) that any nation could enact a Bill of
Rights but that without a Constitutional framework in place to protect
such documented rights that effectively the Bill is not worth the paper
it is written on.
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Bill, to be entrenched. However, in its final enacted form a
rather sickly and feeble sibling appeared. When discussing
the effect of the NZBRA three sections are of principle
importance. Here I shall give a brief overview of Sections 4,
5 and 6, being the operational provisions of the Act.

Section 4 prescribes that no court shall hold an enactment
ineffective or invalid or decline to apply any provision by
reason only of inconsistency with any right encapsulated in
the NZBRA.82 Section 5 provides that the rights and freedoms
in the NZBRA are subject 'only to such reasonable limits
prescribed by law as can be demonstrably justified in a free
and democratic society'. 83 The significance of this provision,
which on some interpretations places significant power with
the judiciary, is clouded. Confusion principally emanates
from the fact that section 5 is subject to section 4.84 Section 6
completes this cumbersome trio. This section seeks to ensure
that where an interpretation that is consistent with the Bill of
Rights is possible, then that interpretation is to be preferred.
Therefore, section 4 looms over both section 5 and 6 with the
result that judicial consensus as to their interrelationship has
been difficult to obtain.

Ambiguity and confusion as to the intended scope and
purpose of these sections has led to considerable divergence
in their application. New Zealand enacted the Bill of Rights
to affirm its commitment to the International Covenant on
Civil and Political Rights 1966.85 Initial proposals and
discussion centred round an entrenched, supreme law Bill of

82 As Rishworth has put it, section 4 of the Bill of Rights 'anticipates
the lawful passage and dutiful application of legislation which is not
reasonable in a free and democratic society' P Rishworth, 'Lord
Cooke and the Bill of Rights', in P Rishworth (ed), The Struggle for
Simplicity in the Law (1997). p. 296.

83 Parenthesis added.
84 With section 5 being subject to section 4 inadequate consideration is

inevitably given to section 5. A Butler, 'Strengthening the Bill of
Rights' p. 134.

85 A Shaw, 'Arbitrary arrest and detention under the New Zealand Bill
of Rights' (1993) NZLJ 142.
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Rights. The 'White Paper: A Bill of Rights for New Zealand'
released in April of 1985 did not therefore propose wording
as is now found in section 4. Only after the express rejection
of an entrenched Bill of Rights was section 4 incorporated. 86

Difficulty therefore arises with the incompatibility of section
4 with section 5 in particular, which uses language of
supreme law.S

? In summary, the principal cases in this area
indicate a reluctance on behalf of the New Zealand judiciary
to issue declarations of incompatability in relation to the
abrogation of substantive rights under the NZBRA.S8

CONCLUSION

Discussion on the differing jurisdictional protection availed
by New Zealand the United Kingdom and the United States
illustrates a number of points. Firstly, these examples present
us with a continuum of protective provisions in relation to

86 Butler has stated that of the four structural problems with the New
Zealand Bill of Rights, section 4 is the cause of each. The problems
he proposes are: 'Strengthening the Bill of Rights' p. 132.
• Not user-friendly
• Minimal role for Parliament to assert its sovereignty
• Creates a Janus-like role for the Courts
• Unduly weak fulfilment of our international human rights

obligations.
87 P Rishworth 'Reflections on the Bill of Rights after Quilter v

Attorney-General' p. 691. Rishworth further states that the problem
results from section 5 using 'a form of words designed for a system
that envisaged judicial review of legislation'. P Rishworth, 'Lord
Cooke and the Bill of Rights' p. 310.

88 For discussion on the approaches to sections 4, 5 and 6 see, F.
Brookfield, 'Parliament, the Treaty, and Freedom. Millennial Hopes
and Speculations' in P Joseph (ed) Essays on the Constitution (1995)
p. 42, Quilter v Attorney-Genera, [1998] 1 NZLR 523, Moonen v
Film and Literature Board ofReview [2000] 2 NZLR 9, R v Poumako
[2000] 2 NZLR 695. See also the judgment of Hardie-Boys in
Ministry of Transport v Noort [1992] 3 NZLR 260 and Fisher J. in
Herewini v Ministry of Transport [1993] 2 NZLR 747, F. Brookfield,
'Constitutional Law' [1993] NZRLR 278. Thomas J. has surmised
that much of the confusion around the application of these sections
and the NZBRA in general is because it is not completely clear what
a Bill of Rights means for New Zealand, P Rishworth, 'Reflections
on the Bill of Rights after Quilter v Attorney-General' p. 689.
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Human Rights. New Zealand, offering the least protection,
has experienced difficulty in applying sections 4, 5, and 6,
(the operational provisions) of the NZBRA. The U.K. Human
Rights Act eliminates much of the New Zealand debate by
going one step further by expressly providing for both the
making of Declarations of Incompatibility and the holding of
qualifying secondary legislation void. From the actions of
both the U.S. and the U.K. it can be seen that the more
flexible U.K. system has actually encouraged its use by the
executive, or at least provides little justification for its
circumvention. However interpreted, the fact remains that in
the fight against terror the democratic safeguards of the U.K.
constitution have been used and not avoided. The U.S.
executive administration has attempted to act largely outside
of their domestic constitutional parameters. Notwithstanding
this observation, both the U.K. and the U.S. have attempted
to avoid the application of rights. Therefore their actions are
not capable of reconciliation with traditional human rights
ideology but are symbolic of a change in the application of
rights. Despite classifications to the contrary, Guantanamo
Bay, the utilisation of the enemy combatants doctrine, the
Terrorist Act 2000, Anti-Terrorism, Crime and Security Act
2001 and the associated derogations from the ECHR cannot
be seen as merely an exercise in the re-balancing of
individual rights with rights. These events are more
appropriately interpreted as perhaps introducing a new age in
human rights ideology, where flexible constitutional systems
are seen as more appropriate to rigid systems. Entrenched
systems cannot prevent changes in ideology. Democracy
must be allowed to develop for the 'good' or 'bad' of society.

Extrapolating from this, it is clear that if an ideological
swing in mainstream human rights perceptions were to occur,
that the system of substantive right protection in operation
within New Zealand may no longer be seen a weak. With the
absence of an entrenched system parliament, when faced with
a problem which demands action, will find no alternative but
to use the constitutional and democratic safeguards
encapsulated within the legislative process to provide those
answers which it sees as necessary.
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The human rights movement has and will continue to
experience significant strain in the wake of September 11.
The reality is that as the 'war on terror' continues and the
possibility and reality of further acts of terrorism increases,
so to will the times of abnormal 'fear and prejudice'
increase.89 The 'war' has and will signal a significant change
in the notion and application of human rights law. It is
contended that as the war continues sympathy for a less strict
adherence to human rights protection may develop in which
rigid systems of right protection may become to be seen as
inappropriate or at worst, race specific. If such a development
were to solidify the judiciary may once again be placed in the
position of mediating the harshness of an overly repressive
parliament. Therefore, while the system of right protection
within the U.K. is legislatively prepared for such a
relationship (with the enactment of Sections 3 and 4 of the
Human Rights Act 1998), the NZBRA is not. Far from
shying away from their responsibilities, a more aggressive
New Zealand judiciary is required in order to balance that
country's more liberal constitutional system of right
protection.

89 See the comments of Lord Scarman who in 1974, speaking in relation
to the necessity for the UK to have an entrenched Bill of Rights,
stated, '[w]hen times are normal and fear is not stalking the land,
English law sturdily protects the freedom of the individual and
respects human personality. But when times are abnormally alive
with fear and prejudice, the common law is at a disadvantage: it
cannot resist the will, however frightened and prejudiced it may be,
of Parliament.' English Law - The New Dimension (1974) p.15.



War Stories: A Reflection on Defending an
Alleged Enemy Combatant Detained in

Guantanamo Bay, Cuba

RICHARD J. WILSON*

INTRODUCTION

For more than a year, since July of 2004, it has been my
privilege to represent one of the more than 500 detainees
currently held at Guantanamo Bay, Cuba. I am one of several
hundred volunteer lawyers who have undertaken to provide
legal representation to detainees, named and unnamed,
designated as "enemy combatants" and held in Cuba by the
United States military. The longest detentions now approach
four years, and only four detainees currently face formal
criminal charges through suspect military commissions.

This paper presents my personal observations on the general
legal situation of the detainees to date, on the situation of my
client in particular, and on my own perspectives more than a
year into the litigation. My reflections are ongoing and
incomplete because the litigation surrounding the detainees

Professor Richard Wilson, Director, International Human Rights Law
Clinic, Washington College of Law, American University,
Washington, D.C., USA. This paper was originally presented at a
conference on "Law and Security Post 9/11," held at the law faculty
of the University of Hull, England, on 23 February 2005. I extend my
deepest thanks and appreciation to Dr. Richard Burchill, Director of
the McCoubrey Centre for International Law at Hull, and Professor
Gary Edles, a friend and colleague teaching there, for the invitation
and hospitality extended to me during my visit. I also wish to
acknowledge the support and encouragement of my co-panelist, Dr.
W. John Hopkins, Senior Lecturer in Law at the University of
Waikato Law School, in Hamilton, New Zealand, to reproduce my
talk for publication. The panel and all participants on that late winter
day in Hull made my visit a warm and welcome one. Thanks to all.
Finally, the litigation regarding the detainees has proceeded several
steps forward from the time of my February talk to the time of this
writing, in early September, 2005. To the extent that additional issues
have been reported, I shall include them in this paper.
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continues. There are many issues yet to be decided, and legal
strategies will unfold as those issues are resolved. Moreover,
I now have a U.S. government security clearance,
necessitated when I undertook the representation, which
permits me to see materials designated at the level of "secret"
for national security purposes. Thus, the reflection also is
necessarily incomplete because of the imposition of a
protective order barring counsel for the detainees from
disclosure of "secret" material provided to counsel by the
government, or indeed, any aspect of their representation of a
detainee that has not been reviewed and unclassified by a
review team of government officials.

To the best of my knowledge, although there is a plethora of
literature on the legitimacy of actions by the U.S. government
in its detention policies in Guantanamo, no other lawyer
involved in the litigation has written about the experience of
litigating these cases as they are developing in the U.S.
courts. I intend to approach this topic by addressing each of
five questions. First, what is Guantanamo Bay, and what is its
historic role in the implementation of U.S. foreign policy
through massive detentions? Second, who is our client, how
did he end up at Guantanamo Bay, and what have been the
major issues he has faced since his arrival there? Third, what
law applies to the detainees, and why? Fourth, what are the
legal issues presented before the U.S. and other courts
regarding the detainees in general, and our client specifically?
Finally, what would be the ideal desired outcome of the
litigation on behalf of the detainees in general, and Omar
Khadr in particular? Let me now address each of those
questions in succession.

WHAT IS GUANTANAMO BAY?

The United States Supreme Court, in Rasul v. Bush, one of a
landmark trio of decisions holding that the U.S. courts have
jurisdiction to hear claims by individuals designated as
enemy combatants, gave a good historical description of the
military base at Guantanamo Bay:
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The United States occupies the Base, which comprises
45 square miles of land and water along the southeast
coast of Cuba, pursuant to a 1903 Lease Agreement
executed with the newly independent Republic of Cuba
in the aftermath of the Spanish-American War. Under
the Agreement, "the United States recognizes the
continuance of the ultimate sovereignty of the Republic
of Cuba over the [leased areas]," while "the Republic of
Cuba consents that during the period of the occupation
by the United States ... the United States shall exercise
complete jurisdiction and control over and within said
areas. In 1934, the parties entered into a treaty
providing that, absent an agreement to modify or
abrogate the lease, the lease would remain in effect
"[s]o long as the United States of America shall not
abandon the ... naval station of Guantanamo."l

195

The base was operated by a joint military command after the
September 11 attacks, but is now back under the traditional
control of the U.S. Navy. Importantly, the Court later said of
the base that "[b]y the express terms of its agreements with
Cuba, the United States exercises 'complete jurisdiction and
control' over the Guantanamo Bay Naval Base, and may
continue to exercise such control permanently if it so
chooses.,,2 The extent of U.S. control over the base was
crucial to the Court's later analysis about jurisdiction to hear
petitions for habeas corpus filed by the detainees in the
federal district court of Washington, D.C. In effect, the Court
concluded that Guantanamo Bay is like any state in the
United States for purposes of habeas jurisdiction.

During the early 1990s, the base also was used by the U.S.
government as an offshore detention facility for hundreds of
Haitian "boat people" interdicted on the high seas by the U.S.
Coast Guard. The facility, seen to be beyond the reach of the

2

Rasul v. Bush, 542 U.S. 466, 124 S.Ct. 2686, 2690-91 (2004)
(footnotes omitted). The second of the trio of enemy combatant cases
decided on the same day held that U.S. citizens designated as enemy
combatants also had the right to access to the U.S. courts. Hamdi v.
Rumsfeld, 542 U.S. 507, 124 S.Ct. 2633 (2004). The third case was
Rumsfeld v. Padilla, 542 U.S. 426, 124 S.Ct. 2711 (2004), which was
remanded for filing in the proper venue.
Rasul, supra, at 2696.
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U.S. courts, guaranteed that the Haitians could not enter the
U.S" while it purported to protect them from return to Haiti.
Litigation on their behalf went to the U.S. Supreme Court,
where the Haitians lost.3 However, litigation and political
activism on behalf of Haitian detainees with AIDS was
eventually successful, the camp was closed and the detainees
were released.4

The new detention facility for enemy aliens began as Camp
X-Ray when it was first opened in early 2002. The island of
Cuba was picked after the November, 2001 military order of
President Bush designated a process for the detention and
trial of persons captured on the battlefield in Afghanistan.
These new detainees could include anyone who "is or was a
member of the organization known as Al Qaeda" as well as
anyone who "engaged in, aided or abetted, or conspired to
commit, acts of international terrorism" or anyone who
"knowingly harbored" such individuals.5 The trials called for
under the order were to be conducted by military
commissions designed and implemented by the Department
of Defense and without review in the civilian courts, with
sentencing powers permitting the penalty of death. The camp
at Guantanamo was later expanded and renamed Camp Delta.
Since then, various facilities have developed in the area of the
base known locally as The Wire. They range from the
minimum security Camp 4, with open dorms for sleeping, to
what the military calls a "state-of-the-art" maximum security
prison at Camp 5.6

3

4

5

6

Sale v. Haitian Centers Council Inc., 509 U.S. 155 (1993).
Michael Ratner, How We Closed the Guantanamo HIV Camp: The
Intersection of Politics and Litigation, 11 Harv. Hum. Rts. J. 187
(1998).0
U.S.: Presidential Military Order - Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57,
833,57,833-34 (Nov. 13,2001).
Kathleen T. Rhem, Detainees Live in Varied Conditions at
Guantanamo, at http://www.defenselink.mil/newslFeb2005/
n02162005_2005021604.htrnl, (Feb. 16, 2005), visited on Sept. 5,
2005.
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The military has never released the names or nationalities of
detainees behind The Wire. At its peak, the camp reportedly
held more than 700 persons.7 As of the latest transfer out of
Guantanamo in late August 2005, there were
"approximately" 505 detainees, with 242 detainees reportedly
having been transferred out of the facility. 8 In fact, in addition
to detainees captured in Afghanistan, the facility holds
prisoners seized in locations as diverse as Bosnia and Africa,
with some 40 nations represented among the detainee
population. No one knows, however, exactly how many
detainees are in the facility, because numbers, names and
nationalities of the detainees have never been released.9 There
are now more than 400 lawyers involved in the representation
of detainees in federal habeas corpus, coordinated through the
Center for Constitutional Rights in New York City. Still, a
significant number of detainees appear in court under a
general "John Doe" habeas petition on behalf of those whose
identities are not known or have not been formally contacted
as of yet, nearly four years after the facility was first
opened. to Although the government continues to deny or
downplay accounts of severe mistreatment at Guantanamo,
the evidence continues to mount. Nearly two dozen detainees
have seriously attempted suicide at Guantanamo since it
opened. II

Diane Marie Amann, Guanttinamo, 42 Colum. J. Transnat'l L. 261,
267 (2004).
Detainee Transfer Announced, at http://www.defenselink.miU
releases/2005/nr20050822-4501.html (Aug. 22, 2005), visited on
Sept. 5, 2005.
The Washington Post compiled a list of some 367 detainees from
unofficial sources. "Names of the Detained in Guantanamo Bay,
Cuba," at http://www.washingtonpost.com/wp-srv/nationl
guantanamo_names.html (last visited Sept. 5, 2005). Another web
site, Cageprisoners.com, claims to have the most comprehensive list
of names, including the names of 480 detainees and the nationalities
of another 174. At http://www.cageprisoners.comJpage.php?id=10,
visited on Sept. 5, 2005.

10 John Does 1-570 v. Bush et aI., Order Granting Petitioners' Motion to
Proceed with a Petition for a Writ of Habeas Corpus Using Fictitious
Names, D.D.C, Feb. 10, 2005. The motion was granted.
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Symbolically, the camp at Guantanamo is seen by many
Americans as an offshore super-max prison that demonstrates
the Bush administration's tough policy on dangerous
terrorists. Others see it as a prisoner of war camp that keeps
the detainees from returning to battle. Still others, in growing
numbers, see the ongoing legal battle on the status and
treatment of the detainees there as a series of jury-rigged
justifications for exceptionalism that could have been avoided
if the White House simply had followed the advice of
military lawyers and used long-established procedures for the
designation of combatant or civilian status, and for the
interrogation and trial of detainee for serious war crimes
under standard U.S. military law. The facility can also be
seen as a cynical distraction from the darker evils committed
by the U.S. military, which unquestionably has untold
numbers of secret detentions at clandestine locations around
the world or even at sea in moving prison ships.12 For many
outside of the United States, the facility is seen as an icon to
American hubris, at the least an excellent recruiting tool for
terrorists seeking to foment hatred of the United States, and at
worst, a justification for outlaw states to take similar action
against captured U.S. soldiers on some future occasion.

Whatever else it may be, the facility was designed and the
policies there were implemented with three goals in mind.
First, Camp Delta was set up to carry out the President's
order to conduct war crimes trials before special military
commissions. That goal has been frustrated to such an extent
that only two military commission trials of detainees have
even begun, and those were suspended almost immediately,
as will be discussed below. Second, the facility was designed
to provide a location for unmonitored interrogation of the
detainees, purportedly to provide intelligence to fight the

11 Center for Constitutional Rights, The Guantanamo Prisoner Hunger
Strikes & Protests: February 2002 - August 2005 (Sept. 5, 2005) at
8, available at www.ccr-ny.org.

12 An insightful report on global secret detentions comes from Human
Rights First, BEHIND THE WIRE: AN UPDATING TO ENDING
SECRET DETENTIONS, March 2005.
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global war on terrorism. 13 However, aggressive interrogation
of detainees such as that justified by White House and Justice
Department lawyers clearly could not be conducted if they
were entitled to prisoner of war status. So the
administration's lawyers devised a third goal: the designation
as "enemy combatant" of prisoners. As such, they would not
be entitled to prisoner of war status, and so could be
endlessly interrogated. The detainees, so went the policy,
would nonetheless be treated humanely, except when
inconsistent with "military necessity." They could thus be
kept from returning to battle or freed, much as the law of
armed conflict justifies the holding of prisoners of war, but
only as the President saw fit, in his unilateral and exclusive
discretion. 14 The last two policies have proved to be
perversely tenacious, despite the best efforts of our large
group of lawyers to seek the intervention of the courts on
behalf of the detainees. 15

13 Kathleen T. Rhem, "Guantanamo Detainees Still Yielding Valuable
Intelligence," at
http://www.defenselink.miVnewslMar2005/20050304_88.html,
(March 4, 2005), visited on Sept. 5, 2005. Another document from
the military offers what it alleges is evidence of that valuable
intelligence. JTF-GTMO Infonnation on Detainees, at
http://www.defenselink.miVnewslMar2005/d20050304info.pdf,
visited on Sept. 5, 2005.

14 Kathleen T. Rhem, "Government Attorney: Detainees Don't Deserve
POW Privileges," at http://www.defenselink.mil/news/Mar2005/
20050304_93.html, visited March 11, 2005 (asserting that detainees
are held "for reasons of national security and military necessity, not
because they're being punished.").

15 There is no doubt that in time of armed conflict, "both international
human rights law and international humanitarian law apply."
Organization of American States, Inter-American Commission on
Human Rights, REPORT ON TERRORISM AND HUMAN
RIGHTS, l][ 61 (2002). Moreover, as to the use of torture or other
cruel, inhuman or degrading treatment, "in no other area is there
greater convergence between international human rights law and
international humanitarian law than in the standards of humane
treatment and respect for human dignity." Id., at para. 147.
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WHO Is OUR CLIENT?

Our client's name is Omar Khadr. He is a Canadian citizen,
the only person from that country known to be detained now
at Guantanamo Bay. He was 15 years old at the time of his
capture near Khost, in Afghanistan, on July 27, 2002. In late
October of that same year, after being held initially at
Bagram Air Force Base outside of Kabul, he was transferred
to Cuba. He has been there ever since, for nearly three years
as of this writing. I've been to Guantanamo three times to
visit with him.

Like virtually all of the other lawyers in the Guantanamo
habeas corpus litigation, I am a volunteer, but I am not
working alone. Within the law school at American
University, another professor and I have been counsel for
Omar from the moment the Rasul case was remanded by the
Supreme Court to the local federal district court in
Washington, D.C. in July of 2004. In addition, students
enrolled in the law school's International Human Rights Law
Clinic have worked on important aspects of the case from the
beginning. The Clinic has, since 1990, provided legal
services to clients seeking protection from human rights
violations anywhere in the world. Our work has involved
litigation in both domestic and international legal fora, as
well as other projects for individual and group clients seeking
human rights protection under international and domestic
law. 16 In addition, we were joined by dozens of lawyers who
also volunteered their time, coordinated through the efforts of
the Center for Constitutional Rights in New York City.17 That
group of lawyers has grown to over 400, including private

16 For a summary of the Clinic's work, see the law school's web site
and the links on the Clinic's home page, at http://www.wcl.american.
edu/c1inicallinter.cfm.

17 The Center's web site has two relevant locations summarizing our
work. The first is the Guantanamo Action Center, which promotes
civic activism, at http://www.ccr-ny.org/v2/gac/. The second is the
legal docket of the Center, collected under the general title of
"September 11th

", at http://www.ccr-ny.org/v2/legallseptembecllth/
septembecll th.asp.
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practitioners from small and large firms and a few academics
like me. Some of our cases were consolidated for action, as
will be discussed below, and our broader strategies have been
discussed and coordinated through an email list and web site
devoted to our work. Finally, from the time the Khadr family,
now living in Toronto, discovered that Omar was in
detention, they have retained the services of a law firm in
Edmonton, Alberta. That firm has had signal success in
protecting Omar's rights in the Canadian legal system. For
example, in August of 2005, a federal judge there ruled that
Canadian authorities are prohibited, under the Canadian
Charter of Rights and Freedoms, from conducting any
interviews or questioning of Omar pending further
consideration of the issue in Canada. 18

Omar is distinguished by two crucial factors. First, his family
is highly visible and controversial in Canada. They are not
seen as sympathetic by the public and press,19 and the
presumptive prejudice against him and his family plays out
strongly in the accusations against and custodial treatment of
Omar. He and his family left Kabul, the capital of
Afghanistan, shortly before the U.S. invasion of that country
in October of 2001. On the road toward Pakistan, the family
separated, and Omar was sent away alone. The Combat
Status Review Board, discussed below, alleges that Omar
later threw a grenade that killed an American soldier during
the confrontation in which he was captured in July of 2002.
He also is accused of being an "AI Qaeda fighter" alleged to
have conducted certain activities on behalf of that group.20
Omar was seriously wounded during his capture, shot three

18 Khadr v. Her Majesty the Queen of Canada, 2005 FC 1076, at
http://decisions.fct-cf.gc.ca/fct/2005/2005fc1076.shtml.

19 See, for example, the accounts in Isabel Vincent, The Good Son,
National Post (Canada), Dec. 28, 2002, available at
http://hvk.org/articles/1202/293.html,· and Doug Struck, In Canada,
An Outcast Family Finds Support, Wash. Post, June 9,2005, at AI.

20 O.K. v. Bush, Respondents' Factual Return to Petition for Writ of
Habeas Corpus by Petitioner O.K., Sept. 15, 2004, D.D.C., No. 04
CV-1136, at Exhibit R-l, Combat Status Review Board
(Unclassified).
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times in the back at close range, and he lost the sight in his
left eye from shrapnel fragments spread during a prolonged
aerial assault. Dozens of versions of the account of his
capture have been published in the Canadian press, except for
his own.

Second, Omar was a boy of 15, alone and isolated from his
family at the time of his capture. At the time of his arrival at
Guantanamo, he had passed his sixteenth birthday, a factor
that seems to have resulted in his treatment, along with other
youngsters, as adults. Omar is not the only detainee who was
a juvenile at the time U.S. authorities took custody of him.
The information about other juvenile detainees at
Guantanamo and throughout the war on terror is scant but
deeply disturbing. In April of 2003, after persistent press
inquiries, the government admitted publicly that they were
detaining children at Guantanamo. Those identified included
children who were 10, 12 and 13 at the time of their capture.
The military justified their detention by calling them "very,
very dangerous people. . . . [T]hey may be juveniles but
they're not on a little league team anywhere. They're on a
major league team and it's a terrorism team.?' Dangerous as
they may have been, these children were moved immediately
into a separate facility, Camp Iguana, treated much better
than other detainees, and all were released by January of
2004.21 A few juveniles between 16 and 17 years old at the
time of their capture, such as Omar, were never afforded
treatment as children and were keep with adults without any
formal legal justification. A letter sent by the government on
September 3, 2004, during informal discussions with a judge
hearing consolidated issues, indicates that as of that date, "no
detainees known to be younger than age 16 are detained at
Guantanamo Bay." It said that the government's policy was
to provide special treatment of detainees under the age of 16
at the time of their arrival, but the letter failed to note that

21 Melissa A. Jamison, Detention of Juvenile Enemy Combatants at
Guantanamo Bay: The Special Concerns of the Children, 9 D.C.
Davis J. Juv. L. & Pol'y 127, 136-137 (2005).
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detainees 16 and up are treated as adults for purposes of
status and treatment, particularly for interrogation.22

The government, through its actions, thus has recognized that
children are entitled to treatment as specially protected
persons when captured during armed conflict. Their actions
in the transfer of some minors into Camp Iguana, where they
were given special meals, education and other benefits, and
ultimately were released to return to their families, were
consistent with the requirements of internationallaw.23 Omar,
as well as a few other juveniles brought to the base after age
16, have been treated as adults at all times, without any
formal justification of this legal step by the government.

WHAT LAW ApPLIES TO THE DETAINEES IN GENERAL, AND TO

OMAR IN PARTICULAR?

From the beginning, the goal of the Bush administration was
to craft a policy with regard to captured enemy combatants
that would allow the maximum flexibility to hold and .
interrogate them indefinitely. White House and Justice
Department lawyers sought not only to prevent oversight or
intervention by the U.S. courts, but to assure that no legal
accountability would accrue to the actors controlling the
detainees. As noted previously, for example, the initial order
for capture and detention denied review of decisions by
military commissions in the civilian legal system. The order
also conspicuously failed to mention domestic or
international protections accorded to prisoners of war,
although the protections of the Geneva Conventions have
generally been accepted and incorporated into procedures of
domestic courts martial, the venue for military trials.
Moreover, the presidential order explicitly stated that these
detainees would not be treated as criminal accused entitled to

22 Letter from Thomas R. Lee, Deputy Assistant Attorney General, U.S.
Department of Justice, Civil Division, to the Honorable Joyce Hens
Green, Senior United States District Judge, Sept. 3, 2004 (in the
record of O.K. v. Bush).

23 See Jamison, supra n. 21, at 146-155.
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constitutional protections in the United States, because it was
"not practicable" to do SO.24

The Defense Department obviously believed that by holding
the captured detainees at Guantanamo Bay, it would avoid
the application of U.S. law through its interpretation of the
doctrines of extraterritoriality and offshore detention.
Moreover, memoranda written by executive branch lawyers
during early 2002, and consistently endorsed for the president
by then-White House counsel Alberto Gonzalez, make clear
that he and the highest ranking lawyers in the administration
believed (accurately) that the detainees would not be
susceptible to aggressive interrogation if protected by the
Geneva Conventions as prisoners of war, but incorrectly
concluded that such status could be denied them. Finally, and
most outrageously, these same lawyers attempted to redefine
torture in such a way as to permit the most heinous
mistreatment of the detainees whenever military interrogators
believed it to be necessary. The infamous "Bybee Memo" of

.August 1, 2002 attempted to re-define torture as "intense pain
or suffering of the kind that is equivalent to the pain that
would be associated with serious physical injury so severe
that death, organ failure, or permanent damage resulting in a
loss of significant body function will likely result. "25 A
working group within the Department of the Air Force, set up

24 Presidential Military Order, supra n. 5, at CJ[ 1(t).
25 A comprehensive description of the shaping of presidential views on

the issues of prisoner of war status and the permissible range of
interrogation techniques is Jordan J. Paust, Executive Plans and
Authorizations to Violate International Law, 43 Col. J. Transnat'l L.
811, 824-838 (2005). The Bybee memo was subsequently
"superceded" by another Justice Department memo that more
accurately defined torture but conspicuously failed to analyze the risk
that abusive interrogations could also constitute violations of the
prohibition against cruel, inhuman or degrading treatment under
intemationallaw. Memorandum from Daniel Levin, Acting Assistant
Attorney General, U.S. Department of Justice, Office of Legal
Counsel, for James B. Corney, Deputy Attorney General, December
30, 2004. The memos and reports referred to in this section are
available at http://www.humanrightsfirsLorglus_law/etnlgov_rep/
gOY_memo_intlaw.htm.
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in 2003 to review the legal issues involved in detainee
interrogations, found, in the most euphemistic of conclusions,
that extreme definitions of torture, if applied to interrogation
techniques, "could have a negative impact on public
perception of the U.S. military in general."26

Despite their later recasting of policy, then, the government's
position was and is that it can hold enemy combatants outside
of U.S. territorial jurisdiction until the end of the "war on
terror" - that is, indefinitely - with limitless authority to
interrogate them as necessary, just short of torture, because
the detainees lack formal protection as prisoners of war and
have no right to access to the courts of the United States for
review of their status or the legality of their detention. Those
of us challenging that policy have relied on an array of
domestic and international norms in challenging the legality
of detention. Our petition for habeas corpus review in Omar's
case, for example, includes comprehensive domestic
constitutional and statutory claims, including the Alien Tort
Claims Act,27 as well as violations of customary international
law, and human rights treaties ratified by the United States
including the following: the Geneva Conventions, the
International Covenant on Civil and Political Rights, the
Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict
("Protocol on Child Soldiers"), and International Labour
Organization Convention 182 concerning the Prohibition and
Immediate Action for the Elimination of the Worst Forms of
Child Labour ("ILO Convention 182").28 However, the
federal courts have been remarkably loath to apply treaties or
international customary law as sources of individual rights in

26 Department of the Air Force, Office of the Judge Advocate General,
Final Report and Recommendations of the Working Group to Assess
the Legal, Policy and Operational Issues Relating to Interrogation of
Detainees Held by the U.S. Armed Forces in the War on Terrorism, 5
February 2003.

2? 28 U.S.c. §1350.
28 Khadr et ai. v. Bush et ai., First Amended Petition for Habeas Corpus

and Complaint for Declaratory and Injunctive Relief, No.
1:04CV01136, D.D.C., Aug. 17,2004.
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the absence of explicit implementing legislation from
Congress. With the few exceptions noted below, the courts
have relied almost exclusively on domestic sources as
authority for protection of the rights of the detainees, in those
limited circumstances in which they have elected to
intervene.

We believe that both the United States and Canadian
governments have abdicated their responsibility to Omar
Khadr as a child in military detention. Omar was detained at
the age of 15, and brutally mistreated immediately after his
capture, as is noted below. The government argues only that
he has passed the age of majority while in detention, having
celebrated his 19th birthday there this September, and that
issues regarding his status as a juvenile have been rendered
moot by that passage. While the government asserts, without
any source to support its claim, that enemy detainees over 16
years of age are treated as adults at Guantanarno, it has
recognized that juvenile detainees have a right to be separated
from the adult population, to be educated and otherwise
protected and nurtured as children, and ultimately to be
reunited with their families. The Canadian government, rather
than protecting a juvenile citizen through the most minimal
commitment to a consular visit permitted their citizens by
international law, instead chose to send interrogators to
Guantanamo to obtain its own intelligence, which was
subsequently shared with American authorities. Whatever
treatment may have been justified in the case of other child
detainees, the treatment of Omar Khadr by his own
government and by ours has been shameful.

The first body to review the legality of the actions of the U.S.
government in the treatment of detainees at Guantanamo Bay
was not a U.S. court but the Inter-American Commission on
Human Rights ("Commission"), an organ of the Organization
of American States. I was one of several lawyers who sought
review by the Commission in early 2002, in response to
which it subsequently issued a request for precautionary
measures to the United States asking the government to "take
the urgent measures necessary to have the legal status of the
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detainees at Guantanamo Bay determined by a competent
tribunal."29 As has been its practice, the United States rejected
both the jurisdiction of the Commission over the United
States government and its ability to apply international
humanitarian law.30 Then in June of 2004, as noted above, the
U.S. Supreme Court ultimately held, in Rasul v. Bush, that
the federal courts of the United States have "jurisdiction to
hear petitioners' habeas corpus challenges to the legality of
their detention at the Guantanamo Bay Naval Base."31 The
cases regarding legality of detention were remanded to the
federal district court in Washington, D.C., where they
continue to be on hold in pre-hearing status today.

As for the conduct of criminal trials before military
commissions, the purpose for which the detention facility was
originally designed, the government provided the first
nonexclusive list of offenses setting out the commissions'
jurisdiction a full year and a half after the first captives
arrived at Guantanamo.32 Then, in November of 2004, a
federal judge in Washington ordered a halt to one of the two
military commission trials that had only recently begun at
Guantanamo, finding violations of both the Geneva
Conventions and domestic military law of the United States.33

That decision was overturned in July of 2005 by the U.S.
Court of Appeals for the District of Columbia, and a petition
for review by the U.S. Supreme Court is pending action at the
time of this writing.34 The Department of Defense has

29 Precautionary Measures in Guantanamo Bay, Cuba, Inter-Am. C.B.R.
(March 13, 2002), at http://www1.umn.edu/humanrts/iachr/
guantanamomeasures2002.htmI. The Commission was interpreting,
among other provisions, U.S. obligations under Article 5 of the Third
Geneva Convention.

30 Response of the United States to Request for Precautionary Measures
- Detainees in Guantanamo Bay, Cuba, April 15, 2002, reprinted in
41 I.L.M. 1015 (2002).

31 124 S.Ct., at 2698.
32 Department of Defense Military Commission Instruction No.2,

Crimes and Elements of Trials by Military Commissions (April 30,
2003).

33 Hamdan v. Rumsfeld, 344 F.Supp.2d 152 (D.D.C. 2004).
34 Hamdan v. Rumsfeld, 513 F.3d 33 (C.A.D.C. 2005).
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announced its intention to resume military commission trials
under newly amended instructions. 35

WHAT IS TIlE PRESENT LEGAL SITUATION OF THE DETAINEES

GENERALLY, AND OMAR KHADR SPECIFICALLY?

Remarkably, after more than a year of aggressive litigation
on behalf of the detainees in domestic and international
tribunals, little has changed on the ground in the treatment or
release of detainees. While the government has loudly touted
the number of releases from Guantanamo - more than 200 to
date - those releases have occurred largely in cases where the
detainee's name was unknown before release, and where he
was not represented by counsel. Nonetheless, more than 500
detainees remain in the camp, about half of whose identities
are still unknown after more than 3 years of detention. In
addition to the limitations on identity of detainees, counsel
for detainees whose identities are known work under a series
of national security limitations imposed by law and court
order relating to access to and communication with clients.
These limitations make active and open communication with
clients nearly impossible. This section will document some of
those limitations and give a broad overview of the status of
current legal issues being litigated on behalf of the detainees
generally, and Oroar Khadr specifically.

The most immediate issue facing new counsel in the habeas
litigation was the governmental and judicial concern with
national security. Immediately upon entering an appearance
as counsel, I was required to seek and obtain an FBI security
clearance at the level of access to "secret" infonnation.
Access to classified infonnation in the case is governed by
federal law under Executive Order 12958, adopted in 1995.
That order limits access to classified infonnation to lawyers
who are U.S. citizens with appropriate security clearances.
The government immediately sought consolidation of all of

35 Kathleen T. Rhem, Military Trials for Two Guantanamo Detainees to
Resume Soon (July 18, 2005), at http://www.defenselink.miUnews/
JuI2005/20050718_2108.html.
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the cases then pending in the Washington, DC court, which it
obtained. Government lawyers then sought and obtained a
protective order covering all cases.36 That protective order
imposed security processes that made communication and
access to clients in Guantanamo incredibly burdensome.

First, all documents relating to the litigation are presumed to
be classified, including all attorney-client communications.
Those documents that had not been unclassified are kept in a
secure facility on the outskirts of Washington, where lawyers
have to travel if they wish to examine or review them.
Second, inconring correspondence from detainee clients is
considered classified, and all attorney-client correspondence
from us is subject to screening for contraband. All such
correspondence must pass through a court security office and
is deposited in the secure facility after review. If the
infonnation is to be made public, review must .be sought by
an independent, government-named "privilege team" that
makes decisions as to the level of public release. Mail
between the secure facility and Guantanamo Bay takes an
average of one month in each direction, and phone access has
been granted in only the most extraordinary circumstances.
All other incoming mail to the detainees, including family
correspondence, Canadian attorney mail and magazines, goes
through a complex and time-consuming review process
separate from that by which attorney-client correspondence is
handled. Neither Omar's family nor any of his lawyers have
ever communicated with him by phone; he has had only three
visits from us since our appearance in the proceedings more
than a year ago because of the costs of travel and difficulties
of clearance to travel to the base. While base authorities are
not to interfere with attorney-client mail clearly so marked
except to review for contraband, some enclosures, including
court papers, have not reached Omar.

Visits to clients at the base are also burdened with
extraordinary precautions. Counsel must fITst obtain
permission to travel to the base from the Pentagon, and must

36 In re Guantanamo Detainee Cases, 344 F.Supp.2d 174 (2004).
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receive theater clearance orders in order to be able to board
private planes flying to Guantanamo from Ft. Lauderdale,
Florida. Upon arrival, counsel are met by a military escort
who accompanies them at all times. Counsel are housed on
the Leeward side of the island in a small hotel with few
amenities and very limited access to telephones, internet or e
mail access. The trip to Camp Delta begins early with a bus
ride to a ferry that transports counsel across the bay to the
Windward side, where the detention camps are. All travel
around the facilities must be in the company of the escort.
Counsel have access to two public phones at a small
shopping mall, during lunch breaks or in the late afternoon.
After extended screening and security clearances, interviews
with clients are conducted inside a secure building at one of
the camps, with only the client and counsel present, but with
visual monitoring from a central command post. Clients are
shackled to the floor and visiting times are limited. After each
interview session, the escort takes the written notes produced
by counsel during interviews and places them in a secure
pouch. At the end of the visit, the notes are sealed and mailed
from the base to the secure facility in Washington, again
taking about a month on average to arrive. We are not
allowed to discuss particular aspects of client detention, such
as their location, without prior clearance.

Even before the entry of a protective order in our collected
cases, we decided to take immediate steps to protect the
health and safety of our young client. We had received
reliable reports that Omar had suffered physical and
psychological injuries and trauma during his detention, first
at Bagram in Afghanistan and later at Guantanamo. On
August 10, 2004, we filed an emergency motion with our
individual judge seeking access to full medical records and to
an outside physician to examine Omar to assure his
competency to engage with us and the legal proceedings on
which he was about to embark. We relied on the only
available public information on the treatment of detainees,
including reports by other detainees of Omar's mistreatment,
and expert affidavits noting the need for independent medical
review. After full briefing of these emergency matters, the
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judge held the motion for two months without having heard
oral argument on the issues, despite our requests to do so.
The judge denied our request, holding that we had "failed to
produce evidence that calls into question petitioner's mental
competency such that the relief sought would be
appropriate."37

The more central question presented in the consolidated cases
was the government's bold assertion that despite the Supreme
Court's ruling, the detainees were not entitled to
constitutional protection in the U.S. courts. Their arguments
echoed much of what detainee counsel felt had been settled
definitively in the Rasul litigation, but the judges seemed
more than willing to indulge the government's arguments.
After extensive informal discussion, followed by briefing and
argument of the issues by all parties, two federal district court
judges reached opposite conclusions as to detainee rights.
First, Judge Richard Leon decided that procedures
implemented by the government in the immediate wake of
the Rasul decision were sufficient to provide the detainees
with protection of their rights. 38 These mechanisms included a
hastily created structure the Defense Department called
Combat Status Review Tribunals (CSRTs), which were
created just weeks after the Rasul decision. Despite their
extremely curtailed processes, and the fact that all but a small
number of the CSRT proceedings concluded that the
detainees were enemy combatants, Judge Leon held that there
was no viable theory on which he could award relief through
habeas corpus.

Two weeks later, Judge Joyce Hens Green, who handled a
group of eleven consolidated case in which Omar's is
included, reached the opposite conclusion.39 Judge Green
condemned the overbroad definition of "enemy combatant"

37 O.K. v. Bush, 344 F.Supp.2d 44, 48 (D.D.C. 2004) (Omar's initials
are used because such process is required for a juvenile appearing as
a party in federal court.) We did not appeal the order.

38 Khalid v. Bush, 355 F.Supp.2d 311 (D.D.C. 2005).
39 In re Guantanamo Detainee Cases, 355 F.Supp.2d 433 (D.D.C.

2005).
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and found the CSRTs to deny due process. After a long
discussion, largely of territorial jurisdiction, she concluded
that the detainees had due process rights under the U.S.
Constitution, and that the habeas claims could proceed. Her
bold favorable decision was seen as the first significant
vindication of the detainee's concerns, but there is a
distressing down side to her decision. In a few short
paragraphs, the judge dismissed most of the petitioners'
international law claims,40 as well as their allegations of
violation of the Alien Tort Claims Act,41 which pennits a
foreign national to bring suit in the U.S. courts for torts
committed in violation of the "law of nations." She did rule
that most detainees were entitled to the protections of the
Third Geneva Convention, save those "detained on the
ground that they are members of [AI Qaeda, who] are not
entitled to the protections of the treaties" because she
reasoned that terrorist organization cannot be a state party to
the Geneva Conventions. She also refused to dismiss the
claims of Taliban prisoners who had not properly been
detennined to be prisoners of war by a competent tribunal,
under Article 5 of the Third Geneva Convention. Finally, she
found it unnecessary to address customary international law
claims because she had already found protection for the
detainees under domestic law.42 Also of deep concern to
petitioners' counsel was Judge Green's imposition of a stay,
immediately following her favorable ruling, on all district
court cases covered by her decision, pending appeal by the
government. This meant that the detainees' ongoing concerns
about conditions and access were presumptively barred until
the appellate process ended, a prospect of long months of
waiting for implementation of her favorable decision.43

The decisions by Judges Leon and Green have been
consolidated for review before the federal appellate court in

40 Id. at 480-481.
41 28 U.S.C. §1350.
42 Guantanamo Detainee Cases, supra, n. 37, at 480-481.
43 In re Guantanamo Detainee Cases, 355 F.Supp.2d 482 (D.D.C.

2005).
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Washington, the U.S. Court of Appeals for the District of
Columbia. As of this writing, briefing and argument of the
cases was completed in early September, 2005, and the case
is now under advisement before the court, with an opinion
expected anywhere from a month or more from now.
Depending on the decision, review will undoubtedly be
sought before the United States Supreme Court again, which
could further delay consideration of the detainees'
substantive claims in actual hearings.

One additional development in the Khadr litigation deserves
mention. During the winter of 2004-05, because of
revelations made to us during visits with him that were
consistent with those made by other detainees and lawyers
seeking open information on Guantanamo, we filed a petition
seeking to enjoin further interrogation and torture or other
cruel, inhuman or degrading treatment of OIDar while in
control of u.S. authorities. The mistreatment began
immediately after his arrival at Bagram Air Force Base, when
he was interrogated while in the hospital recovering from his
near-fatal wounds, and continued aggressively through the
first year of his detention at Guantanamo, including an
incident during which he was "short-shackled" in painful
positions and left for hours without questioning, during which
he urinated on himself. Guards returned to the room on that
occasion and, finding that he had soiled himself, spread a
pine-smelling disinfectant on him and used him as a "human
mop," swiping him back and forth through the mess. He was
left to wear his soiled clothes for days.

Despite these serious allegations, the district judge denied
injunctive relief on that claim and on a companion claim
arguing that there was a real risk that Omar could be
transferred to another country and surrendered to authorities
there who might subject him to the worst forms of torture or
other mistreatment, a process called "irregular rendition" in
U.S. law.44 The court fashioned the question of relief for

44 O.K. v. Bush, 377 F.Supp.2d 102 (D.D.C. 2005). No appeal was taken
from the judgment.
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physical mistreatment under interrogation as follows:
"whether this series of allegations - the most serious of
which occurred more than eighteen months ago - warrants
the exceptional remedy of a preliminary injunction respecting
the conduct of [the government] in this setting. The Court
concludes that such relief is not warranted."45 After reviewing
the standards for the issuance of a preliminary injunction, the
court concluded as follows: "Quite simply, even accepting
petitioners' allegations of past misconduct as true, the record
is barren of evidence of a "real and immediate threat" that
petitioner will be subjected in the foreseeable future to
mistreatment similar to that which he alleges occurred in
2003. . . . Petitioners' mere speculation that this will happen
is not a competent basis for the exercise of the Court's
equitable powers."46 The court's suggestion that the
allegations of the risk of repetition were "mere speculation,"
in the face of a record in which the U.S. government has
actively promoted torturous treatment, and is held to no
discernable standards of conduct or limits on the length,
frequency or intensity of interrogation, shows an impossibly
high standard for challenge to governmental misconduct in a
context in which full infoffilation as to the nature and extent
of ongoing interrogation is almost impossible to provide.

WHAT WOULD BE THE IDEAL OUTCOME FOR THE

GUANTANAMO DETAINEES?

At this writing, counsel for the detainees are awaiting the
outcome of the consolidated appeal in the federal court of
appeals. That decision will determine the extent to which
appellate review will continue, and it may result in a decision
that foreign detainees have a right to be heard on their claims
of illegal detention through the writ of habeas corpus. If
hearings are permitted to proceed, it may be months before
they actually are held, and there are serious questions as to
whether or not the government would bring the detainees to
testify in court on their claims.

45 Id. at 29 (citation to slip opinion only in Lexis-Nexis report).
46 Id. at 34-35.
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To my mind, the most favorable outcome for Omar would
obviously be his release to return to Canada and his family in
Toronto. There would, of course, be obvious issues as to how
a young man who has already lost more than three years of
his life to custody in the most onerous of conditions would
make the transition back into civil society, without
appropriate schooling or health care, and certainly without
the nurture of his family. Another option available to the
authorities is simply to treat Omar as a legitimate prisoner of
war, which would unquestionably improve his quality of life
and opportunities for self-improvement. It would also end his
otherwise indefinite interrogation. The government argues,
after three years of ongoing questioning, that there is still
valuable intelligence to be gained from this young man and
others like him. Finally, even the worst of options, charges of
war crimes by a military commission, might be a more
concrete status, in better conditions and with more clear
access to counsel, than the endlessly ambiguous one accorded
to a designated "enemy combatant" doomed to face detention
until the end of the war on terror.

As I complete this short summary of the legal situation of the
detainees, there is news of an increasingly aggressive hunger
strike by the detainees, the second in which they have
engaged in recent months. It began spontaneously from
within the detainee community. The newspapers are reporting
that some 200 detainees are taking part in the strike, nearly
half of all detainees. Nearly 20 of the detainees have been
force fed, and their strike includes a series of demands
regarding their treatment, including the most fundamental
claim that they are entitled to treatment "in accordance with
the Geneva Accords."47 The first strike ended on July 28,
with military officials agreeing to that demand, as well as to
the creation of a six-member committee of detainees to act as
spokespersons in talks with their military overseers. When
the military broke the agreement after only a few days, the
detainees returned to their strike. This time, the detainees

47 Neil A. Lewis, Guantanamo Prisoners Go on Hunger Strike, N.Y.
Times, September 18, 2005,
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threatened to starve themselves to death.48 The government
has asserted that they will not allow the detainees to "starve
themselves to the point of causing harm to themselves," and
will provide "assisted feeding," with restraints, if necessary.
One detainee recently told his attorney, "I'm dying a slow
death in this place as it is. I don't have any hope of fair
treatment, so what have I got to lose?" What, indeed?

After this article went to press, on November 4, 2005 the U.S.
government announced that five additional detainees would
face trial by military commission for war crimes. Omar
Khadr was charged with war crimes including murder by an
unprivileged belligerent, attempted murder, conspiracy and
aiding the enemy.

48 The Center for Constitutional Rights has produced a comprehensive
report on the strike, as well as the medical and legal issues in similar
life-threatening hunger strikes. Center for Constitutional Rights, The
Guantanamo Prisoner Hunger Strikes & Protests: February 2002 
August 2005 (Sept. 5, 2005), available at www.ccr-ny.org.



Charter-Proofing in Canada

MICHAEL PLAXTON*

INTRODUCTION

Governments in liberal democratic societies may justifiably
limit the rights and freedoms of citizens to protect them from
terrorist threats. The question is only how extensive they can
make those limitations. Politicians may, to appear strong on
security issues, feel considerable pressure to limit rights as
much as possible within certain 'absolute' boundaries
(whether these boundaries are imposed by written
constitutional provisions or unwritten norms)," In these
difficult political times, we may wonder if there is any basis
for criticizing governments, not for limiting rights at all
(which reasonable people agree is necessary to an extent), but
for taking inadequate care when fashioning those limits to
ensure they infringe rights as little as possible. This paper,
drawing on the Canadian context, makes the case that saying
why states ought to exercise more caution when limiting
rights requires us to re-conceptualize rights themselves.

CHARTER-PROOFING: PRELIMINARY THOUGHTS

Shortly after the attacks upon the World Trade Centre and the
Pentagon, the Liberal government in Canada introduced Bill
C-36 - later the Anti-Terrorism Act. l The legislation, which
introduced new police powers2 and created new criminal
offences (and expanded some existing ones),3 attracted

2

Dr. Michael Plaxton, School of Law, University of Aberdeen, UK. I
am grateful to Carissima Mathen, Fiona Leverick, James Chalmers
and David Jenkins for their comments and suggestions on an earlier
draft. Any errors or omissions are mine alone,
Anti-Terrorism Act, S.C. 2001, c. 41.
See Criminal Code, ss. 83.28, 83.3 (recognizing, respectively,
investigative hearings and preventive detention).
Ibid. at ss. 83.01(1)(b), 83.02-04, 83.08, 83.1, 83.21 (creating or
expanding offences of terrorism, terrorist financing, and money
laundering).
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considerable criticism from civil libertarians.4 In response,
the Minister of Justice remarked that the soon-to-be Act was
'Charter-proof, meaning that the courts would not strike it
down as contrary to the Charter of Rights and Freedoms. 5

The comment has provoked much discussion, in part owing
to the difficulties we have in figuring out just how the fact
that a piece of legislation is 'Charter-proof' makes it
defensible to critics outside the courtroom. Some of the
controversy stems from the remark's possible implication that
constitutional legislation is necessarily good legislation. Kent
Roach, on the topic of 'Charter-proofing', has observed:

Charter-proofing is now an entrenched part of the
legislative process in Canada, but it presents dangers
especially if governments become more concerned
about avoiding invalidation of legislation under the
Charter than living up to its broader purposes and spirit.
Charter-proofing can be a matter of shrewdly
predicting what the courts will be prepared to do.
Concerns exist, however, that courts, especially on
sensitive matters, such as security, will be reluctant to
strike legislation down. In short, a conclusion that Bill
C-36, or for that matter any other piece of legislation,
should survive Charter review does not mean it is good
law.6

Roach is, of course, quite right: legislation may pass
constitutional muster yet be 'bad law'. But 'bad law' in what
sense? We might speak of law as 'bad' (or, more
diplomatically, 'sub-optimal') in the sense it is inefficient or

4 See, for criticism of Bill C-36, many of the articles in Ronald J.
Daniels, Patrick Macklem, and Kent Roach, eds., The Security of
Freedom: Essays On Canada's Anti-Terrorism Bill (University of
Toronto Press, 2001). See also Don Stuart, "The Anti-Terrorism Bill
C-36: An Unnecessary Law and Order Quick Fix that Permanently
Stains the Canadian Criminal Justice System" (2002) 14 N.J.C.L.
153; Kent Roach, September 11: Consequences for Canada (McGill
Queen's University Press, 2003) at ch. 3 [September 11].
Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11 [Charter].
Kent Roach, "The Dangers of a Charter-Proof and Crime-Based
Response to Terrorism" in Daniels, Macklem, and Roach, supra note
4 at 132.



2005 Charter Proofing in Canada 219

costly. Alternatively, we might refer to a law as 'bad'
because we think it immoral.? Depending on the moral theory
we adopt, the first judgment can lead inexorably to the
second, but it need not: only consequentialists - and only
some consequentialists at that - would take the efficiency or
cost-ineffectiveness of a policy as a prima facie reason to
proclaim it 'immoral'. We usually have little trouble
conceptually distinguishing the morality of a law from its
efficiency. (There are few thoroughgoing utilitarians.)

When the Minister of Justice defended Bill C-36 as 'Charter
proof, she surely meant to respond to accusations that the
legislation was immoral - i.e., that it failed to respect the
political morality of liberal democratic states. Charter
review, we will suppose, seeks to identify (and invalidate)
legislation that is incompatible with that political morality.
To say, then, that the Act is 'Charter-proof' is only to say that
it satisfies the strict requirements of morality - that, however
else one might characterise the Act as 'sub-optimal',8 no one
can complain that it is immoral.

In at least one respect, that is a coherent argument. There is
nothing wrong with 'Charter-proofing' per se. The
government is supposed to pay attention, when drafting
statutes, to what the constitution requires9

- this is why courts
interpret legislation with the presumption that the government
intended to make it fit with those requirements. 10 That

7 To use Dworkin's distinction, a law might be objectionable either as a
matter of policy or as a matter of principle: Ronald Dworkin, Taking
Rights Seriously (Harvard, 1978) at 22.
The Minister of Justice, while assuring critics that Bill C-36 would
survive constitutional scrutiny, also took care to point out the 'tough
ness' of the legislation. She would not, then, have conceded that the
legislation is 'sub-optimal' in either sense.

9 As Roach points out, the Attorney General of Canada is required to
scrutinize legislation for consistency with the Charter: September 11,
supra note 4 at 225n.

10 See Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038
at 1078 (Lamer J. (as he then was), dissenting in part); Re Application
under s. 83.28 of the Criminal Code, [2004] 2 S.C.R. 248 at para. 35
[Application under s. 83.28]. The Canadian rule, of course, has
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presumption anticipates that lawmakers will take the utmost
care when crafting legislation, so that it does not conflict with
Canadians' constitutional rights; or, if it must, conflicts with
them as little as possible. The court, however, cannot know
for sure that the legislature, in a given case, has undertaken
such an exhaustive analysis of the issues and the possible
solutions. Legislatures have far more institutional
competence than the judiciary when it comes to evaluating
and discovering policy alternatives, meaning that the
judiciary might well conclude (by mistake) that a provision
limiting rights and freedoms does so to the minimum extent
possible, though there are in fact far less intrusive measures
available. We must, then, distinguish limiting measures that
can be justified, as proportionate, 11 to a court during the s.-l
stage of constitutional litigation,12 from limiting measures
that a lawmaking assembly can justify, as proportionate, to
itself when crafting the legislation in the first place. When
commentators deride the idea of 'Charter-proofing', they
have in mind a situation where the legislature cannot justify,
to itself, the legislation at hand - either because it knows that
the legislation goes further than necessary or because it has
not taken the steps necessary to hold a good-faith belief - but
enacts it in the hope (and, perhaps, the expectation)13 that the
courts will wave it past the s.-l roadblock. We (hopefully)
can imagine, however, situations where the government crafts
limiting legislation having first formulated a good-faith belief
that the measures to be deployed are genuinely proportionate
to the objective. When that happens, the government has

counterparts in other countries. See, e.g., R. v. Secretary of State for
the Home Department, Ex Parte Simms, [2000] 2 A.C. 115 at para.
44; United States v. Morrison, 529 U.S. 598 at 607, 120 S. Ct. 1740
at 1748 (2000).

11 See R. v. Oakes, [1986] 1 S.C.R. 103, where the Supreme Court laid
down the proportionality test for the s.-1 analysis.

12 Section 1 of the Charter reads: "The Canadian Charter ofRights and
Freedoms guarantees the rights and freedoms set out in it subject only
to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society."

13 See David Dyzenhaus, "The Permanence of the Temporary: Can
Emergency Powers Be Normalized?" in Daniels, Macklem, and
Roach, eds., supra note 4 at 25.
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'Charter-proofed' the statute in question, and acted rightly in
doing so.

Defenders of Bill C-36 argued that the legislation was
'Charter-proofed' in this latter sense.14 Since, again, there is a
legal presumption to that effect, it is an easy argument to
make. We have positive reasons, though, to think that
Parliament crafted the Anti-Terrorism Act with some care.
Stanley Cohen, of the Department of Justice, observed on at
least two occasions that the Act did not go as far as anti
terrorism legislation devised in other Western democracies. IS

That is not, by itself, an answer to civil libertarians: every
Western democracy, post-9/l1, became panic-stricken over
terrorist threats. We cannot merely look to the anti-terrorist
legislation of other countries, when we want to decide what
sort of legislation would respect rights and freedoms to an
extent necessary in a 'free and democratic society', because
that foreign legislation may not respect rights and freedoms
to that necessary (minimum) degree. 16 Even if we accept on
faith that Canadian anti-terrorist legislation respects rights
and freedoms more than that of other countries, we have not
yet established it respects them as much as a 'free and
democratic society' demands. In a sense, though, this line of
thinking misses the mark: the point is not that the state can
justify legislation to a court, scrutinising it under s.-l, just by
comparing it to foreign statutes and policies devised to
achieve similar aims. The point that Cohen makes is that we
have reason to think that the government has 'Charter
proofed' legislation in the responsible sense when it chooses
not to blindly follow the lead of countries that have imposed

14 See, e.g., Stanley Cohen, "Safeguards in and Justifications for
Canada's New Anti-Terrorism Act" (2002) 14 NJ.C.L. 99 at 101;
"Concluding Comments from the Department of Justice" in Daniels,
Macklem, and Roach, eds., ibid.

15 Cohen, "Safeguards", ibid.; "Concluding Comments", ibid. at 440-1.
16 Thus, in Sauve v. Canada (Chief Electoral Officer), [2002] 3 S.C.R.

519, 218 D.L.R. (4th
) 577, a majority of the Supreme Court struck

down legislation disenfranchising serious criminal offenders for the
duration of their imprisonment, though (as the dissent pointed out)
many Western democracies disenfranchise prison inmates.
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harsher limits on rights and freedoms (whether or not those
limits are justifiable). The government may miscalculate, but
we have no prima facie reason to think it has.

The public scrutiny, to which Bill C-36 was subjected, also
gives us reason to think that alternatives were at least
considered. I? Given the pressure on opposition parties to
accept the legislation without serious challenge for the first
two readings, and given the Liberal government's invocation
of 'closure' after only a week of debate on the third reading,
Bill C-36 was not debated in the House of Commons as much
as one would like. 18 Nevertheless, the Bill was debated
vigorously in the media and the academic community19

before it became law, and the government participated in that
discussion.20 The government, at the committee stage, invited
a great deal of input from public interest groups - input that
impacted upon the content of the Act, albeit not as much as
some civil libertarians would have wished. 21

Parliament's 'Charter-proofing' of the Anti-Terrorism Act
need not have been of the illegitimate variety. When the
Minister of Justice used the term, she may only have meant
that the legislation was neither drafted recklessly, nor
intended to run contrary to the Charter. 22 We might regard
that as quite a statement in itself, if we define a state of

17 See David Jenkins, "In Support of Canada's Anti-Terrorism Act: A
Comparison of Canadian, British, and American Anti-Terrorism
Law" (2003) 66 Sask. L. Rev. 419 at 422. Roach provides a fine
account of the debate: September 11, supra note 4 at 58-68.

18 Roach, ibid. at 65-8. Indeed, some opposition-party members claimed
that, had they known the government would invoke closure on the
third reading, they would have given Bill C-36 a harder look during
the first two readings.

19 See Daniels, Macklem, and Roach, supra note 4.
20 See, e.g., Irwin Cotler, "Does the anti-terrorism bill go too far? No:

we need powerful new legal tools to fight the new global terrorist
threat" Globe and Mail (20 November 2001). Irwin Cotler, a human
rights lawyer, served as a Liberal Member of Parliament when Bill C
36 was introduced. He is the present Minister of Justice.

21 See September 11, supra note 4 at ch. 3.
22 See Charter, s. 33 ('the notwithstanding clause').
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emergency (at least in part) as a situation in which it becomes
politically feasible to say, in explicit language, that certain
measures should be implemented 'notwithstanding' Charter
rights.23 In that case, it would appear significant that
Parliament refused to make use of s. 33, despite the
government's clear interest in presenting itself as 'tough on
terrorism' .24 By opting to 'Charter-proof the Anti-Terrorism
Act, rather than bypass the issue of constitutional compliance
altogether by using the notwithstanding clause, the
government effectively hinted that, whatever else 9/11
changed, it did not change Canadians' collective attitude
towards their fundamental rights and freedoms. 2s At a time
when human-rights activists frequently call for a more robust
institutional role for judges, on the basis that judges are less
susceptible to political winds, it is worth recalling that
politicians' vulnerability can (if we take seriously the idea
that democracy is something that ordinary people want and
not something foisted upon them by mandarins who know
better) give them an incentive to protect fundamental rights 
an incentive that unelected judges might lack.

We commonly think there is such a thing as good-faith
'Charter-proofing'. Suppose, though, that we believe that the
government, in devising the Anti-Terrorism Act, did not
'Charter-proof it in good faith; that we believe the political

23 The Supreme Court of Canada, in rejecting the Crown's claim that
the objective of the Anti-Terrorism Act concerned 'national security'
rather than ordinary law enforcement, observed that the Crown, in
drafting the Act, did not resort to the notwithstanding clause: Re
Application under s. 83.28 of the Criminal Code, [2004] 2 S.C.R. 248
at para. 39.

24 Roach noted a survey, conducted after the introduction of Bill C-36,
in which 38% of Canadians expressed the view that anti-terrorism
measures should respect the Charter: September 11, supra note 4 at
75-6.

25 In anticipation of an upcoming Parliamentary review of the Anti
Terrorism Act, a consulting firm has recently convened focus groups,
asking participants what they thought of the Act. Many expressed
concerns for its impact on rights. See Jim Bronskill, "Canadians leery
of Anti-Terrorism Act" Globe and Mail (10 February 2004), online:
Globe and Mail <www.globeandmail.com>.
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pressure on the government and opposition parties to appear
'tough on terror' motivated them to create measures that
would limit rights and freedoms as much as possible, in the
expectation that those measures would not be struck down by
the courts. It is worth considering why we think that
problematic. After all, there need not be anything inherently
wrong with limiting fundamental rights and freedoms as
much as the impugned legislation permits (or requires) 
given the proper circumstances and the proper objective, a
court might have no difficulty accepting that rights and
freedoms should be limited to that degree. If the legislature
does not cross any sacred lines - if it does not infringe rights
to a degree that is per se unacceptable - we can only (if we
insist that this bad-faith 'Charter-proofing' remains
illegitimate) claim that it is illegitimate because the
legislature does not have the proper objective yet. Why,
though, should that matter? It is no good arguing that the
legislature must have the 'right sort of objective' because,
under the Oakes test, it must justify the extent of the
infringement, and not merely the bare fact of it: that answer
only pushes the problem back a step. We might wonder why
it should make a moral difference that the Crown has limited
rights and freedoms more than necessary, so long as it
chooses not to cross certain 'absolute' boundaries.

There is another dimension to this problem. Even if the
government acts in good faith, when 'Charter-proofing'
legislation, it may fail to limit rights to the minimum extent
possible (given its objectives). If the moral significance of
'Charter-proofing' depends on the government's intention, it
would appear that civil libertarians and others concerned with
human rights necessarily have, in that case, no grounds for
complaint. Yet we might think it peculiar that citizens could
be conceptually unable to claim, on moral grounds, greater
protection from the state for their constitutional rights and
freedoms just because the incursion happened for innocent
reasons. We surely think that the mere fact that legislation
infringes rights and freedoms more than necessary is a reason
to criticize it.
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SUPEREROGATION AND DEONTOLOGY

Both these problems arise as a result of a presupposition we
often make that rights are grounded in deontological
arguments. A deontological account takes a rights-violation
as per se morally abhorrent "whatever the consequences".26
The account is agent-relative in the sense that it places top
priority on the moral virtue of each agent (who, in the context
of rights embodied in the Constitution, can be an institution
or state agent).27 An agent's moral virtue can be, but need not
be, affected by what she does.28 It is affected only if the
things she does have a particular causal relationship to certain
outcomes or risks,29 making them attributable to her. So long
as she does not bear that relationship, the outcome or risk is
not attributable to the moral actor, and her virtue is
unaffected. It does not matter that others cause horrific things
to happen; those consequences do not affect the actor's moral
status as a 'good person' so long as she does not bear the
requisite causal relationship to them. A deontological theory
seeks to ensure only that agents do not have that causal
relationship. It, therefore, forbids agents from acting in
certain ways, but does not require them to positively act in
other ways (since an obligation to help one person may
require the moral agent to simultaneously act to the detriment
of someone else). 30 Absolutist conceptions of morality are, by
definition, non-consequentialist because on that kind of view
consequences per se have no moral significance. Only the
causal relationship counts. So, a deontological analysis would
ask whether an executive actor (like a police officer) treated

26 See Bernard Williams, "Consequentialism and Integrity" in Samuel
Scheffler, ed., Consequentialism and Its Critics (Oxford, 1988) at 27
[edited volume cited as CAlC].

27 See Michael S. Moore, "Torture and the Balance of Evils" (1989) 2-3
Israel L. Rev. 280 at 297 [TBE].

28 See Thomas Nagel, "War and Massacre" in CAlC, supra 26 at 52.
29 Moore describes the various theories of culpability in TBE, supra

note 27 at 298-310.
30 See Isaiah Berlin, "Two Concepts of Liberty" in Four Essays On

Liberty (Oxford, 1969). The actor, in that case, would bear the
requisite causal relationship to those adverse consequences, and her
virtue would accordingly be compromised.
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someone in an impermissible way, or if rules devised by the
legislature require that sort of impermissible treatment. If not,
the Crown's moral virtue remains intact, even if other entities
interfere with person in ways one recognizes as 'out of
bounds'.

The absolutist model suffers from well-known defects.
Because deontological approaches conceptually divorce
rights from consequences, they seem unable to adequately
explain why anyone should care about rights in the first
place. Recall that a deontological theory is concerned only
with the individual agent's moral virtue and, so, does not
concern itself with consequences that have not been caused
by the agent (remembering that, on this theory, an agent is
capable of 'causing' things to happen according to a
relatively narrow set of criteria). This means that, so long as
the agent does nothing to cause (in that narrow sense)
prohibited outcomes, her virtue remains intact even if her
failure to act in a certain way causes (in a broader, more
metaphysical sense) outcomes that one recognizes as far
worse. Thus, the agent who indirectly (though intentionally)
prevents one hundred (or one million) rights-violations by
directly violating the rights of a single person is morally
worse, not better. A deontological theory cannot say that
rights aim to prevent the realization of bad outcomes, since
the rights themselves may require agents to allow those bad
outcomes to occur. In particular, it cannot say that rights
advance the well-being of persons. But, if rights do not aim at
human well-being, one wonders why rights are worth having.
Rights, in that case, appear to be just an arbitrarily selected
list ofmIes that serve no discernible human purpose.31

31 See T.M. Scanlon, "Contractualism and utilitarianism" in Amartya
Sen and Bernard Williams, eds., Utilitarianism and beyond
(Cambridge, 1982) at 108-9 [edited volume cited as UB]: "Claims
about individual well-being are one class of valid starting points for
moral argument. But many people find it much harder to see how
there could be any other, independent starting points. Substantive
moral requirements independent of individual well-being strike
people as intuitionist in an objectionable sense." See also Scanlon,
"Rights, Goals, and Fairness" in CAlC, supra note 26 at 74.
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We can, right away, see why this view of rights could pennit
the Minister of Justice to use the idea of 'Charter-proofing'
as a way of shutting down debate. If morality is not pegged to
human well-being, then morality requires the agent only to
avoid certain causal relationships to specified outcomes; that
certain outcomes occur makes no moral difference to the
agent. Institutional respect for rights may happen to make
people well-off, but that respect is not right because it makes
people well-off. Making people well-off, on a deontological
account, is morally irrelevant. But if it is morally irrelevant
that people are made well-off, institutions and other agents
cannot improve their moral status by making people even
better off. An absolutist framework simply cannot make
sense of any moral distinction between doing what one must
and doing more than that.32 Rights - and their corresponding
duties - exhaust the moral universe. And, if rights exhaust the
moral universe, there is but one moral question for us to ask:
'has the government violated rights?' If it has not, the
government must walk with the angels, and we (its would-be
critics) can have nothing to say. Even bad-faith 'Charter
proofing' is not, in that case, morally reproachable.

What human-rights critics need, when they attack legislation
that respects rights but not as much as they want, is a
conception of rights that allows for supererogative moral
duties (or 'pennissive oughts'). To say that someone (Of, in
this case, the state) has a supererogative moral duty is to say
that she (or it) is not morally required to do X, but that she
earns moral 'bonus points' if she does X; that she is morally
satisfactory if she fails to do X, but that she is morally better
if she does it. For our purposes, recognition of pennissive
oughts would allow civil libertarians to adopt a more nuanced
position than the Minister of Justice, anned only with her
'Charter-proofing' claim, can answer. It has that result
because it allows critics to acknowledge that the Canadian

32 See Joseph Raz, "Right-Based Moralities" in R.G. Frey, ed., Utility
and Rights (University of Minnesota Press, 1984) [edited volume
cited as UR]; Joseph Raz, The Morality of Freedom (Clarendon,
1985) at ch. 8.
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government, in devising the Anti-Terrorism Act, has not cast
morality to the wind; that it has not, so far as this particular
piece of legislation is concerned, transfonned itself into a
'wicked legal system' .33 This, in itself, would be a salutary
development since it depolarizes politically charged debates.
To be sure, a depolarized debate lowers the stakes for the
government, meaning that critics themselves might prefer a
more antagonistic approach. As we have seen, though, the
government may have little difficulty replying to criticisms
that call into question its status as a rights-respecting regime.
All-or-nothing attacks either get quickly rebuffed in a public
fashion that ultimately discredits civil libertarians and
human-rights activists; or bogged down in debates
concerning the actual content of rights - debates that activists
may be unable to win convincingly enough to tum public
opinion against the proposed legislation. Critics can bypass
that debate by conceding that the Crown's legislation is not
wicked - that it is only uncommitted to rights. Critics, in that
case, can agree that the Crown, relative to other governments
in other countries, is morally pretty good, while pointing out
that it could be morally better.

But, as we have already seen, deontological theories of rights
have trouble accommodating this idea of supererogation. The
Crown's implicit reliance on a deontological model of rights
would not be so threatening if that conception were not so
popular. When, in our day-to-day lives as moral beings and
annchair philosophers, we think about rights, we are inclined
to think of them as, by definition, inviolable 'whatever the
consequences'. This way of thinking about rights may also be
reflected in the increasing domination, within the political
sphere, of 'rights-talk' at the expense of less 'loaded'
language - the implication being that, if rights are not
engaged, an issue ceases to matter. 34

33 I have in mind David Dyzenhaus' Hard Cases In Wicked Legal
Systems (Oxford, 1990).

34 See, on this point, L.W. Sumner, The Moral Foundation of Rights
(Clarendon Press, 1987) at vii, 1-4; Sean Coyle, "Are There
Necessary Truths About Rights?" (2002) 15 Can. J. L. & Juris. 21 at
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There are, however, other ways of grounding rights - ways
that, to an extent, are both more consistent with our moral
intuitions and more able to recognize the concept of
pennissive oughts. Consider some ways in which
deontological theories of rights - despite their superficial
appeal - often strike us as implausible. First, deontological
moral theories chiefly aim to preserve the virtue of individual
agents at all costs, but there seems no good reason to believe
that any moral theory should prioritize an individual person's
moral virtue over the well-being of others,35 particularly when
there are catastrophic costs attached to respecting a person's
rights.36 That objection acquires greater force when the ag~nts

in question are state agents. People have a strong intuition
that, when a person enters into public service, her obligations
to citizens can overwhelm her ordinary moral duty, as a
private person, to respect others' rights 'whatever the
consequences' .37 As Moore puts it, "the ruler should take the
guilt upon himself rather than allow his people to perish [or
suffer]."38 A deontological theory of morality, and therefore
rights, fails to account for the sense that public actors must
use their position to prevent certain consequences, even when
that means 'dirtying their hands'.

These objections, in tum, relate to the most fundamental issue
that people have with absolutist theories - that any plausible
moral theory must take consequences per se as morally
significant enough that they themselves can provide a moral
reason for acting. For many people, it simply does not ring

21; Nigel Simmonds, "The Analytical Foundations of Justice" (1995)
54 C.LJ. 306 at 308.

35 The actor herself would not necessarily think of the choice in these
terms: if she thinks she ought to do whatever is necessary to preserve
others' well-being under the circumstances, she will think that her
moral virtue is preserved by doing that, not that she prefers their well
being over her own virtue. See Nagel, supra note 28 at 61-2. A
deontological theory, however, seems to expect moral actors to think
this way.

36 See THE, supra note 27 at 313-4.
37 See Michael Walzer, "Political Action: The Problem of Dirty Hands"

(1972-73) 2 Phil. & Public Affs. 160; Nagel, supra note 28 at 61.
38 See THE, supra note 27 at 329.
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true that morality forbids state agents from torturing a
terrorist so they may learn the location of a ticking time
bomb; or kill an innocent man to avert a nuclear war.39 Even
many die-hard non-consequentialists cannot accept that there
could be moral rules that hold 'whatever the consequences';
at the very least, there must be exceptions built into the
rules.40 Regardless of whether the rules have built-in
exceptions, though, some avowed non-consequentialists
('threshold deontologists') appear prepared to say that an
absolutist moral rule can 'give way' in the face of
catastrophic consequences.41 That view, while attractive,
ultimately strikes one as untenable.42 Still, it suggests a basic

39 See TBE, ibid. at 328.
40 See TBE, ibid. at 297-8.

See THE, ibid.; Nagel, supra note 28 at 54. Nagel appears to say not
only that consequences can put a brake on thoroughgoing rights
based reasoning, but that rights-based reasoning imposes a brake on
thoroughgoing consequentialism, such that a person is entitled to
determine the morality of her conduct with reference to its
consequences unless her conduct would violate someone' s rights.
Nagel, ibid. at 56. This would, if true, maneuver Nagel around Raz'
criticism that rights-based (deontological) moralities cannot account
for suprerogation. Unfortunately, the claim that a deontological
theory could give moral weight to consequences in this fashion seems
altogether mysterious.

42 Threshold deontology is untenable because it must rest on the
premise that rights and consequences are somehow commensurable;
that they are composed of the same moral 'stuff'. Moore denies that
premise - he must, or else he cannot explain why threshold
deontology does not 'collapse into' consequentialism. He wants to
say that a moral agent can coherently think that it is bad for others to
produce certain consequences, but that it is worse for her to produce
those consequences herself, and therefore the consequences produced
by others must be extraordinarily bad in order to justify doing
ordinarily bad acts oneself. TBE, ibid. at 330n. That is a mysterious
claim. If it is based on the idea that, as a rule, the best consequences
will ultimately flow if everyone privileges her own projects and
commitments, 'threshold deontology' cashes out as just a form of
two-tier consequentialism. In that case, the agent might unreflectively
apply a rule, or recognize a right, based on consequentialist
reasoning, without considering the consequences in most instances
where the rule applies. (This looks like the 'intuitive reasoning'
described in R.M. Hare, Moral Thinking: Its Levels, Method and
Point (Clarendon Press, 1981) [M1].) If the right action is ultimately
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intuItIve problem with deontological theories with which
even deontologists have trouble coping: they simply cannot
square the idea that moral rules could be indefeasible and
agent-relative with the intuition that morality must first and
foremost advance human well-being.

Utilitarianism trades on this very intuition. For the rule
utilitarian, "the only fundamental moral facts are facts about
individual well-being."43 Rights, as moral rules, deserve
respect if and only if they maximize well-being in the long
term.44 They may accomplish that because the long-term and
consistent recognition of, and respect for, rights actually
makes the world a markedly better place in which to live
(notwithstanding the short-term costs in well-being accrued
each time the rights in question are respected).45
Alternatively, rights may deserve respect because individual
moral actors lack the perspective, information, and
impartiality to decide which courses of conduct will actually
maximize well-being in the long run. Moral rules, on that
view, limit the disutility that would result if actors, with all
their human shortcomings, regularly tried to maximize
overall well-being at the expense of particular persons.46 A
rule-utilitarian will claim that, when the state violates a
person's rights, it diminishes the overall well-being of

determined by looking to consequences, though, then it seems wrong
to say that a moral person could (still less, should) regularly act
without giving any thought to consequences. If she regularly
considers consequences, instead of rights, then rights cease to do any
moral work and one loses the deontological thread. So Moore's
'threshold deontology' seems to collapse into consequentialism after
all, precisely because of the commensurability of rights and
consequences. See also Amartya Sen, "Rights and Agency" in CAlC,
supra note 26.

43 Scanlon, "Contractualism and utilitarianism" supra note 31 at 108.
44 Act-utilitarianism is utterly incapable of accounting for any moral

rules at all (beyond 'thou shalt, on every possible occasion, maximize
human well-being') and will not be the object of attention in this
paper.

45 See David Lyons, Forms and Limits of Utilitarianism (Oxford
University Press, 1965).

46 See Sumner, supra note 34 at 190-1.
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persons (however one defines 'well-being'). This kind of
justification for rights has a 'pragmatic' appeal to those who
find deontological justifications ungrounded.

Rule-utilitarianism, however, is a notoriously unstable
foundation for rights. Most glaringly, it rests on an empirical
assumption that is, at best, untestable - there seems little
reason to accept, on faith, the rule-utilitarian' s claim that
discrete 'goods' are maximized is improved because agents
adhere to the moral rules embodied in 'rights' .47 That point
exposes two weaknesses in the utilitarian thesis. First, it
suggests that rule-utilitarianism cannot really explain rights at
all. Second, and more importantly, even if utilitarianism can
explain rights, the rights it posits are not as robust as one
might expect them to be. On some occasions, it will strike the
actor as highly unlikely, perhaps impossible, that the costs of
adhering to the moral rule will be one day offset by the long
term benefits. This concern is especially present when one
considers minority rights, or the legal rights of criminal
defendants, because utilitarianism, unlike absolutism, is
agent-neutral: when calculating overall well-being, each
person's interests count and no person's interests count for
more than anyone else's. One may think this just another
intuitively appealing feature of utilitarianism, since it is hard
to see how this method of tallying well-being could be
inequitable.48 By calculating utility in this fashion, though,
utilitarianism leads to the troubling conclusion that the rights
of an individual or minority group exist only so long as they
improve the well-being of the majority. That kind of thinking
does not square with the accepted wisdom that constitutional
rights are designed precisely to insulate individuals and
minority groups from the whims of the majority.

47 See Ronald Dworkin, A Matter of Principle (Harvard, 1985) at 82-4
[AMOP].

48 See Hare, "Rights, Utility and Universalization: a Reply to John
Mackie" in UR, supra note 32 at 106-7; Charles Taylor, "The
Diversity of Goods" in UB, supra note 31 at 130.
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WELL-BEING AND ASPIRATIONS

If utilitarianism satisfactorily explains neither rights nor
suprerogation, one can nonetheless learn something about
both by considering utilitarianism's hold on our moral
thinking. Utilitarianism is attractive inasmuch as it reflects
the common intuition that rights guarantee some measure of
well-being for persons. It has intuitive appeal also because of
its respect for the equality of persons: each person's interests
count in the utilitarian calculus, and count as much as those
of everyone else. That seems like a forthright and simple
method of treating everyone as equally worthy of respect.
The method only appears problematic because one has a
further intuition - one that utilitarianism does not
accommodate - that equal treatment cannot only mean
treating everyone's interests as equivalent. Some interests,
like the interest a community might have in the conviction of
an innocent person, or the interest the majority might have in
the segregation, disenfranchisement, or disempowerment of a
minority group, seem like interests that should not count in
the moral calculus. Yet there seems no way, on a utilitarian
theory, to exclude them without undermining utilitarianism's
claim to be a theory that pragmatically ties rights to well
being.49 There might, after all, be more well-being in the
world if those interests were counted and allowed to trump
individual or minority rights. The problem, put bluntly, is that
this net increase in well-being would be bought at the price of
a just world. Because utilitarianism equates a just world with
a world in which a given good is maximized, it cannot make
sense of that problem. Ordinary people can, and this is why
few people are thoroughgoing utilitarians.

Any credible moral theory must recognize that well-being
matters, but it must also recognize that people aspire to relate

49 Some theorists have attempted to exclude certain interests or
preferences from the notion of 'well-being': see, e.g., Mirrlees, "The
Economic Uses of Utilitarianism" in VB, supra note 31; Harsanyi,
"Morality and the Theory of Rational Behaviour" in VB, supra note
31. But see "Introduction" in VB, supra note 31 at 10.
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to each other as equals even if some quantity of 'goodness' is
lost as a result.50 To put the matter another way, a credible
moral theory must reflect the manner in which living human
beings measure well-being. We do not, unlike traditional
utilitarians, measure our well-being according to the amount
of happiness or money (or whatever) we collectively have.
Rather, we measure it by the extent to which we, as
individuals and as communities, have succeeded or failed in
the worthwhile projects we undertake.51 Thus we can, and
often do, think ourselves better off when we sacrifice some
good (e.g., happiness or money) for the sake of the successful
completion of a project we have devised for ourselves.52
Liberal democratic states, as servants of citizens, are
designed to help us achieve our projects.

That line of thinking would not assist us in this thought
experiment if individuals' fundamental projects were
radically at odds with each other.53 (In that case, the state
could not advance one person's projects without setting back
those of another - the state would either fail as a servant of
the people, or would fail to create an equal society.) We may,
however, reasonably choose to reject that possibility.
Thinking that people lack common moral aspirations seems
to require one to ignore the way people make political
arguments in democratic societies. Sumner is correct to say
that people disagree about the content and scope of their
rights,54 but virtually no one thinks it is acceptable if a person
is treated unequally or unfairly (though people may disagree
about whether that person actually has been treated unequally
or unfairly). Even officials in notoriously undemocratic

50 See Scanlon, "Rights, Goals, and Fairness", supra note 31 at 81-2.
51 See John Gardner, "On the General Part of the Criminal Law" in

Antony Duff, ed., Philosophy and the Criminal Law: Principle and
Critique (Cambridge, 1998).

52 For example, we have no trouble recognizing that a person who wants
to quit the habit of smoking is better-off when her friend withholds
cigarettes, even though she has been deprived of the pleasure or
happiness of smoking that cigarette.

53 See Sumner, supra note 34 at 158-9.
54 Ibid. at 1-17.
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societies feel the need to pretend that citizens are treated
equally, as a means of sustaining (however precariously) the
illusion of legitimacy.55

One could object that if people aspire to live in a certain kind
of society (we will suppose, arguendo, an equal society) they
must surely think they would be better off in that society. In
that case, people surely would not have the sort of interests or
preferences that make rights untenable in a traditional
utilitarian analysis. Since people do have those interests, it
might seem implausible to think that people have the moral
aspirations attributed to them. The objection comes down to
this: if people share certain aspirations in common, we cannot
explain how and why they disagree about the content and
scope of rights. Here, though, one needs to distinguish
between the abstract moral aspirations people have, and their
intuitions concerning what a society that realizes those
aspirations would look like.56 A person who fails to carefully
consider what a fair society looks like may think that such a
society would permit certain interests to function as reasons
for action when, in fact, it could not. Many people can have
this impression. It would be wrong to think, however, that
they do not have aspirations, just because they have fallen
into error with respect to what their satisfaction entails.

Notice that the addition of moral aspirations makes it possible
to say something that traditional utilitarians are unable to say;
namely, that a person may have 'superficial preferences' and
'real preferences' and that only the latter should 'count'.
Traditional utilitarianism's agent-neutrality prevents it from
privileging certain interests over others - it has no resources
for choosing a person's 'deep' preferences over her 'shallow'
ones. If it tries to do so, it loses the two features that make
utilitarianism intuitively appealing: it ceases to look like a
theory that treats everyone's interests equally, and therefore

55 See Hard Cases, supra note 33.
56 See John Rawls, "Two Concepts of Rules" in Michael D. Bayles, ed.,

Contemporary Utilitarianism (New York: Anchor Books, 1968); MT,
supra note 42; Sumner, supra note 34.



236 Yearbook ofNew Zealand Jurisprudence Vol 8.1

ceases to look like a theory that treats people equally; and it
becomes less readi!y identifiable as a theory that ties moral
duties to people's actual well-being. Once we say that well
being is not to be equated with the accumulation of 'goods' 
whether they be wealth or happiness - but with the successful
completion of a common project, the problem disappears. We
can draw a distinction between superficial and deep
preferences, since a person (or community) can by pursuing a
given course of conduct fail to achieve her goal even if she
superficially believes that this course will advance it.

Because people share moral goals, mistakes about the scope
and content of rights are amenable to correction through
moral argument. A person who wants to criticize a
community's understanding of rights may do so by pointing
out the ways in which her peers have allowed personal
interests and biases to lead them into error (i.e., with respect
to what a society looks like when its people govern
themselves according to fair tenus of interactions). Critics
can do this by showing what kind of world their peers would
choose to inhabit if they were temporarily stripped of their
prejudices and defining personal characteristics.57 And it is
here that contractarian moral theory springs into action. By
showing people who want to live as equals what policies they
would reject if stripped of their immediate preferences and
personal commitments, contractarian theories make claims
about what rights such people are committed to having by
virtue of their commitment to a just society.58 Likewise, it
reveals which rights a state, committed to the well-being of
its citizens, must be committed to protecting.

As citizens in democratic societies (and, perhaps, as human
beings in any society), we have a common project: that of
achieving a just world. We expect liberal democratic states to
respect rights because (a) we think that the just society we
aspire to create must look a certain way; and (b) we think

57 See, e.g., John Rawls, A Theory ofJustice, Rev. Ed. (Harvard, 1999).
58 See Scanlon, "Contractualism and utilitarianism", supra note 31 at

116.
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that, by honouring rights, the state helps us create the society
we want. And now we have a sense of what is wrong with a
state that respects rights only as much as it absolutely must:
when it acts as though rights are nothing more than an
obstacle to be overcome, rather than 'moral furniture'59 that,
just by existing, advance the projects (and therefore well
being) of citizens, the state either acts as though its citizens
have no aspirations for a particular kind of world or is forced
to say that it is not committed to the well-being of its citizens.
Neither claim is acceptable. We think that the Crown should
achieve its discrete objectives in a fashion that infringes
rights as little as possible, because in doing so it re-affirms
that we are committed to a particular end-state and that it is
committed to helping us realize that goal. If the state merely
respects rights - i.e., if it recognizes there are lines it should
not cross under any circumstances - it behaves morally well,
but if the state commits itself to the defense of rights, it
behaves morally better. The Minister of Justice's 'Charter
proofing' claim cannot go far enough to satisfy those of us
who think that the Crown should not only respect rights, but
commit itself to them.

CONCLUSION

In times of crisis, liberal democratic governments may feel
the strong temptation to 'sit on the fence' so far as rights are
concerned - to refuse to abandon them, yet (in the name of
appearing 'tough on terror') refuse to give them as much
protection as they could. When we consider the intuitions we
have about rights, we see that this approach is unacceptable.
Once we tie rights to well-being - and, specifically, the well
being people have when they succeed in worthwhile activities
- we find that a state committed to rights must do more than
honour an ethereal line in the sand. It must have the character
to protect rights as much as it can, even when doing so is
inconvenient. When engaging the state in debates about
rights, critics should insist on treating it as an entity devoted

59 Joel Feinberg, Rights, Justice and the Bounds ofLiberty (Princeton
University Press, 1980) at 151.
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to (rather than tolerant of) our rights and freedoms.
Otherwise, the fight against terrorism, however much it
preserves our lives, will - by preventing us from achieving
the world we want - strip them of meaning.



Piercing the Veil: Executive Detention and
Judicial Deference

w. JOHN HOPKINs*

INTRODUCTION

A number of the foregoing articles have emphasised the
marked increase in the use of executive detention that has
occurred in the years following the events of September 11 th

2001. These measures allow for the detention of an individual
or group for an indefinite period, on the orders of the
executive branch without the individual being found guilty
of, or in most cases even being charged with, a specific
criminal offence.

In the post 9/11 era non-citizens, who are perceived by the
state as a potential threat, have commonly been targets of
such policies. In the United Kingdom, the Anti-Terrorism
Crime and Security Act 2001 was rushed through Parliament
in December 2001. Part 4 of this Act allowed the deportation
of non-British national terrorist suspects to third countries,
and their detention while they awaited such deportation. In
practice, this 'immigration measure' led to the indefinite
detention of individuals, without trial or charge. It created a
'three walled prison' as the inmates were theoretically free to
leave the United Kingdom at any time. In fact the prison
(Belmarsh in London) was very real. The men involved were
opponents of military regimes who had already fled from
their countries of origin. They would face imprisonment,
torture or execution if they returned.

In response to the decision of A and Others" the government
has recently replaced the controversial Part 4 of the Anti
Terrorism Crime and Security Act 2001 with the Prevention

Dr. W. John Hopkins, Law School, University of Waikato, Hamilton,
NZ
A and Others v SoS Home Dept [2004] UKHL 56



240 Yearbook ofNew Zealand Jurisprudence Vol 8.1

of Terrorism Act 2005.2 This has ended the use of three
walled prisons for non-citizens and replaced it with 'control
orders' applicable to all. In effect this is milder form of
executive detention.3 These orders are issued by the Horne
Secretary to restrict various freedoms of any individual
through a variety of methods ranging from control of
communications to house arrest.

In the United States, over 1,000 non-citizens were subject to
arbitrary detention in the weeks and months following
September 11th using a variety of methods. Most of these, so
called 'special interest' detainees, were again detained on
immigration grounds, although the reason was clearly
suspicion of terrorism. Under new immigration rules issued
on September 20th 2001, the Immigration and Nationality
Services could detain individuals, ' .. .in the event of an
emergency or other extraordinary circumstance,' for 'an
additional reasonable period of time.,4 The FBI too detained
individuals on the novel ground that they were 'material
witnesses'. In both cases few charges were eventually
brought against the detainees and most of these were minor.5

These measures are in addition to the network of detention
facilities used to detain 'unlawful combatants' centred on the
Guantanamo Bay Naval Base, Cuba.6

These measures attracted heavy criticism, particularly from
civil liberties groups and legal academics. As every
undergraduate knows, executive detention of this kind is

2

4

6

For further details on the use of control orders see:
http://security.homeoffice.gov.uk/counter-terrorism-strategy/
legislation/pta!
A critique of the new orders and the UK government's anti-terrorism
strategy can be found at the website of Liberty, the UK human rights
NGO: http://www.liberty-human-rights.org.uk/
8 CFR 287, INS No. 2171-01
An overview of these events is found in the submission of Human
Rights Watch to Committee on the Elimination of Racial
Discrimination. A copy of the submission can be found here:
http://hrw.org/english/docsI2004/03125/globaI8227.htm
For a discussion of the situation at Guantanamo Bay please see
Wilson R, War Stories, above.
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contrary to any notion of the 'Rule of Law'. Individuals
should only have their liberty denied for breaches of law, not
on the basis of a suspicion of the executive branch. The
general acceptance of this component of the Rule of Law is
confinned by the prevalence of statements barring such
practices, except in exceptional circumstances, in
constitutional documents across the globe.7

In fact although the protection of individuals from arbitrary
detention is one of the earliest principles of the Common Law
and arguably the basis upon which the whole edifice of the
Rule of Law is founded, its use is far from exceptional. Faced
with a crisis, this principle has been honoured largeIy in the
breach and far from being the last resort is in the words of the
UK's Senior Law Lord 'is almost the first right to be
curtailed' .8

It should perhaps not surprise us that, faced with a perceived
crisis, democratic executives will resort to such practices.
Although the individuals who comprise these bodies are
likely to be well aware of the dangers inherent in such
practices, it is human nature to have faith in one's own ability
to use dangerous weapons responsibly. It is other people who
can't handle them and in any case the end will justify the
means. The executive is a body charged with getting things
done, and they cannot be overly blamed for reaching for all
the tools at their disposal.

However, the executive does not operate alone and its will, in
the liberal west, is balanced by a judiciary that is charged
with defending the Rule of Law. Such a defence need not bar
such measures from being undertaken, indeed even in

To name but a few; Article 5 of the European Convention on Human
Rights, Article 9 of the International Covenant of Civil and Political
Rights, The Fifth Amendment to the United States Constitution,
Chapter 39 of the Magna Carta 1215 and the New Zealand Bill of
Rights Act 1990, sections 22, 23 and 27(1).
Bingham T, Personal Freedom and the Dilemma of Democracies,
ICLQ vol 52, October 2003 pp842.
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peacetime such measures are deemed acceptable,9 but only if,
to use the famous words of K.C. Davis, they are suitably
structured, confined and checked. lO Consistently, however,
the judiciary has abdicated from undertaking this role when
executive detention is utilised in times of national emergency,
particularly when foreign nationals are involved. Such
judicial deference has left the executive not only with the
power to imprison the individuals concerned, but to do so
without needing to adhere to the requirements of natural
justice.

The question that faces the judiciary and the population at
large is a difficult one. The executive claims that such powers
are necessary to defend the state in times of crisis. If this is
true then surely it is correct for the judges to defer to the
executive's decision in these exceptional cases, Davis's
arguments notwithstanding. However, if due deference is
shown then the executive's case can never be properly
checked. The reasons for such detentions will often remain
secret and will never be challenged before an independent
tribunal. It is therefore only with the aid of history's 20/20
vision that the case for executive detention can be judged.
When such measures have been used in the past, and the
judiciary has deferred in their use, has history judged them
necessary and effective?

A BRIEF HISTORY OF EXECUTIVE DETENTION

Both the United States and the UK II
, despite a commonly

held belief to the contrary, have a long history of using this

Detention of individuals with mental illness or for police questioning,
for example.

10 Davis KC, Discretionary Justice, 1969, Greenwood Press, Westport,
USA

II New Zealand has a record of excessive, unchecked, executive power
(see for example the Public Safety Conservation Act 1932, repealed
in 1987) but this has generally not be used to allow executive
detention. The view of the New Zealand courts on executive
detention has generally mirrored those of the United Kingdom, at
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'odious practice' whenever the state is perceived to be under
threat. 12 The responses to September 11th merely reflect a
continuation of the trend.

There are too many instances to mention in this short article,
so two representative periods must suffice. Possibly the most
famous/infamous example of executive detention in the
United States' recent past occurred in the aftermath of
another foreign sponsored attack on the United States. ill
February 1942, Presidential Decree 9066 was enacted to
authorise the creation of military areas,

,...from which any or all persons may be excluded, and
with respect to which, the right of any person to enter,
remain in, or leave shall be subject to whatever
restrictions the Secretary of War or the appropriate
Military Commander may impose in his discretion.' 13

This decree, and associate legislation, was used to detain over
100,000 American citizens of Japanese descent, without
charge, until January 1945.14 Through a series of Military
Orders, aimed first at individuals and then at the entire
Japanese-American population in parts of the western United
States, mass 'evacuations' of American citizens to 'relocation
centres' were organised.

In two test cases, Fred Korematsu15 and Gordon Hirabayashi16

failed to overturn exclusion orders. The Supreme Court
refused to question the reasons for the orders, instead
deferring to the military authorities to make such decisions on

least until recently. See Joseph P, Constitutional and Administrative
Law in New Zealand (2nd ed), Brookers, Wellington, 2001, pp952-959

12 Churchill W, The Second World War, vol II Cassell, 1949, p627 as
quoted by Bingham T, op cit. p841

13 Presidential Decree 9066
14 Personal Justice Denied: The Report of the Commission on Wartime

Relocation and Internment of Civilians: Part 1, US Government
Printing Office, 1982

15 Korematsu v United States, 323 U. S. 214 (1944)
16 Hirabayashi v United States, 320 U.S. 81 (1943)
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the basis of necessity. 17 In the words of the 1982
Congressional Inquiry which investigated the episode:

The Court did not undertake any careful review of the
facts of the situation on the West Coast in early 1942. It
avoided this task by choosing to give great deference to
the military judgment on which the decision was based.
This approach of deferring to the military judgment
rather than looking closely at the record which the
government had been able to pull together was the only
plausible course for the Court to follow if it were to
conclude that exclusion was constitutionally
permissible. If the Court had looked hard, it would have
found that there was nothing there - no facts particularly
within military competence which could be rationally
related to the extraordinary action taken.

The Korematsu judgment, perhaps due to it being heard at a
time when the threat from Japan was on the wane, did include
significant and famous dissent from Justice Murphy. His
view, which appears to have shifted dramatically in the year
since Hirabayashi was uncompromising;

This exclusion of 'all persons of Japanese ancestry, both
alien and non-alien, I from the Pacific Coast area on a
plea of military necessity in the absence of martial law
ought not to be approved. Such exclusion goes over 'the
very brink of constitutional power' and falls into the
ugly abyss of racism.

Despite the opposition of Murphy and his colleague Jackson,
the result was the same. The other judges refused to consider
the flawed justifications Murphy referred too as deference
was required to the executive in these matters. The reasons
for the exclusions and internments were not to be questioned
by the judicial branch.

In the 1980s, public pressure and a Congressional
Investigation led to a re-opening of the cases. Korematsu had

17 This was not always the response of the US courts. In 1943 struck
down the imposition of Martial Law in Hawaii in case of Duncan v.
Kahanamoku, 327 U. S. 304
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his conviction quashed in 1984 with Hirabayashi following
suite in 1987.18 The reasons were that in both cases, the
government had supplied false and misleading information to
the courts as well as withholding evidence. These discoveries
seem to confinn the danger of granting too much discretion
to the executive branch but the overturning of the judgments
did not change the legal position. The principle of Korematsu
still has limited legal relevance in the United States.

The 1982 Congressional Inquiry led to the total discrediting
of the policy. We now know that the authorities were aware
that there was no threat from the· Japanese American
community and that these decrees were enacted largely in
response to political pressure. Bigotry not military necessity
was the driver behind these measures. 19 On the basis of this
President Reagan apologised on behalf of the United States
government to the victims of these decrees in 1988 and a
reparations scheme was established.

The views of one Japanese-American solider who served in
the European theatre sums up the irony of the situation:

I only wish I could get those bigots, those hate mongers
- those super patriots here to see what Hell war is. Here
in the front we're respected as fellow Americans
fighting for the same cause and we're proud as hell to be
in there pitching - doing our share of the work. My only
hope is that I'll be able to go back just to see if it's all
worthwhile.20

The United Kingdom's war time record on internment has
also led to criticism, although not on the scale seen in the

18 Korematsu v United States 584 F Supp 1406 (1984), Hirabayashi v
United States 828 F 2d 591 (9th Cir 1987)

19 Personal Justice Denied: The Report of the Commission on Wartime
Relocation and Internment of Civilians: Part I, US Government
Printing Office, 1982

20 Harry F. Madokoro, a soldier in the 100th/442nd Regimental Combat
Team. He did not get his wish and was killed in action in Italy He
was awarded the Distinguished Service Cross. See:
www.santacruzpl.orglhistory/ww2/9066/articles/rp/44/9-23.shtml
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United States. Nevertheless, the unwillingness of the United
Kingdom's judiciary to question the executives' reasoning
was again a feature of this period. In the leading case of the
time, application for Habeas Corpus was rejected on the
grounds that the order was valid on its face. It was not the
judiciary's place to review the reasons for the executive's
power of detention when those reasons refer to national
security.21

Although the extreme judicial deference shown in Liversidge
was overruled in 1980, deference has continued to be a
feature of the judiciary's response in the UK.22 Executive
detention was regularly used over the centuries by the UK
government in its attempts to subdue Irish nationalism. Most
recently, in 1971, the Northern Irish government introduced
detention without trial for 'terrorist suspects' under the Civil
Authorities (Special Powers) Act. Over the next four years
over 1,981 individuals were detained, for varying periods of
time, many for over two years. The vast majority of these
were released without any charge. The interment policy is
now widely regarded as a total disaster. Large numbers of the
people interned were wrongly identified, and police brutality
was commonplace. Perhaps the most damning figure is that
although the Loyalist Paramilitaries had begun the round of
troubles, which sparked internment in the 1970s, only 107
detainees were held on this basis. The prejudices of the
security forces, the vast majority of whom came from the
Protestant community informed who was and who was not, a
suspect. The UK as a whole was to pay a high price for the
folly of its devolved government in 1971. The internment
policy of the 1970s drove many Nationalists into the waiting
arms of the Provisional IRA.

As in previous examples, the British judiciary refused to
question the reasons for decisions taken under the Emergency
Powers, and instead deferred to the executive and the security

21 Liversidge v Anderson [1942] AC 206
22 See R v Inland Revenue Commissioners Ex p Rossminster Ltd [1980]

AC952
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service on these matters. 23 In all these examples, and there are
many more24

, executive detention proved to be ineffective, ill
advised and eventually illegal. 25 History has proved a very
simple truth. Executive detention has huge potential for
abuse. The Rule of Law, the concept of the separation of
powers and Habeas Corpus exist for a reason. Without these
limits executive detention can all too easily become arbitrary
detention. Far too often this has proved to be the case. The
failure of the judiciary to effectively check executive
decision-making allowed this to happen.

EXECUTIVE DETENTION POST 9/11

The present 'crisis' has seen another upsurge of executive
detention, this time to fight the 'war on terror'. Once again
the main victims of such measures have been non-citizens
and again the utility of the measures seems extremely
questionable. The weeks and months before the events of
9/11 saw a failure of law enforcement, compounded by
inadequate responses on the part of the authorities, not a
failure of the law itself. The Congressional Report into events
of 9/11 makes this clear.26 The introduction of executive
detention measures therefore does not seem a rational
response to those terrible events. Equally the attacks on
London appear to have been launched by previously
unknown attackers, yet executive detention has become a key
plank of government responses in both countries.

23 McEldowney v Forde [1971] AC 632. This case concerned not
executive detention but executive proscription of organizations under
the Civil Authorities (Special Powers) Act. The traditional judicial
deference was shown.

24 Executive detention was a common feature of the United Kingdom's
retreat from empire. For more details see Simpson AWB, In the
Highest Degree Odious, OUP, Oxford, 1994

25 The European Court of Human Rights ruled in 1989 that the
executive detentions then in place were contrary to the EeRR.
Brogan v United Kingdom (1989) 11 EHRR 117

26 Final Report of the National Commission on Terrorist Attacks Upon
the United States, US Government Printing Office, 2003
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In this current round of executive detention measures,
governments have again attempted to deflect criticism of
their actions by arguing that they are immigration measures
and/or they concern national security. The United States has
also claimed that, in the case of 'unlawful' combatants that
they are military measures.27 In all cases, the governments
concerned claim they are a matter of policy and balance and
thus the courts should give deference to the executive.

However, the attitude of the courts to these measures appears
to have shifted significantly since the events of the 1940s and
even the 1970s. In the days after September 11th, UK courts
were unwilling to question the discretion of the executive
once the magic words, 'national security' were uttered.
However, the limits of this stance were gradually exposed
through a line of cases that began to question the orthodoxy
of judicial deference in these matters. 28 Until 2005 the impact
of this was relatively slight and the failure of the judges to
tum their fine words into practical remedies led to significant
criticism in the academic press.29 However, the decision of A
& Others showed that at least some of these decisions will
now be scrutinised by the judiciary.30 The judges declared
that the measures utilised by the UK government were
discriminatory and disproportionate. This case would appear
to mark the end of the deferential approach on the part of the
UK judiciary when issues of national security are raised. In
the United States too, there is clearly disquiet amongst some
members of the judiciary both in relation to the GTMO
detainees.31 However, the battle, which appears to be being

27 See Wilson R, above
28 R (on the application of Abbasi) v SoS for Foreign and

Commonwealth Affairs [2002] EWCA Civ 1598. See also Steyn J,
Guantanamo Bay: The Legal Black Hole, ICLQ, vol 53, January
2004, ppl-15

29 Ewing KD, The Futility of the Human Rights Act, [2004] PL Winter
p829-852

30 A &Others v SoS Home Dept [2004] UKHL 56
3L See for example the contrasting judgments of Judges Leon and Green

in Khalid v. Bush, 355 F.Supp.2d 311 (D.D.C. 2005) and re
Guantanamo Detainee Cases, 355 F.Supp.2d 433 (D.D.C. 2005)
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waged within the United States' system, has yet to produce a
clear winner.

As yet, however, these moves on the part of the judiciary in
the US and UK to question the actions of the executive in
these matters remain tentative. Still the judiciary does not
demand that the full force of natural justice be applied and
that reasons be given for detention. For this reason we are
still unable to properly assess whether the executive's claims
as to the necessity of detaining these individuals are valid.
The New Zealand example provides an interesting insight
into what happens when the veil of secrecy is stripped away.

NEW ZEALAND'S THREE WALLED PRISON

The New Zealand government's executive detention
measures are contained in the Immigration Act 1987 as
amended in 1999. Importantly, the New Zealand Act makes
no specific attempt to remove the judicial branch from
reviewing decisions made under the Act and there are no
derogations from New Zealand's international human rights
obligations within the act. Indeed the Immigration Act makes
specific reference to the Refugees Convention.32

The controversial Part 4A of the New Zealand Immigration
Act 1987 created the possibility of 'three walled prisons' in
New Zealand for non-nationals believed to be a threat to the
security of the state. Under this Part, classified security
information can be used by the Security Intelligence Service
(SIS) to issue a National Security Risk Certificate (Security
Certificate), against an individual who is a 'threat to national
security '.33

respectively discussed at pages 208 and 209 in Rick Wilson's article
in this j oumal

32 See for example, Section 129A. The implications of this are discussed
further in Claire Breen's article, above.

33 Section 114C
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When relied upon by the relevant minister, this certificate is a
trump card in the immigration process. All other immigration
procedures and appeals are overruled and the individual
concerned will be denied residence or refugee status.
Importantly, the reasons for the Security Certificate and the
evidence upon which it is based are kept secret from both the
accused and their legal representatives. They can also be
detained while such status is determined or while they await
deportation.34

On the basis of the fact that the detainees can return home, it
is claimed that such individuals are not being imprisoned.
Instead they are merely temporarily detained at their own
volition. This is a legal nonsense and such measures can lead
to long-term detention for an individual who has fled from
persecution. Given that the individual will not return home
voluntarily to face torture, that no third country is likely to
accept them, and that no court will force their deportation, the
practical result is a system of indefinite detention without
trial under the guise of immigration law.35

In theory a Security Certificate should only be issued when
the nature of the evidence requires secrecy rather than the
regular open process with appeal to the High Court. 36 Such
reasons are limited to when the public availability of
evidence would compromise the ongoing security of the state,
damage New Zealand's 'international relations' or 'prejudice
the entrusting of information to the government of New
Zealand on a basis of confidence by the government of

34 The individual can only be deported to a country where they will face
persecution if Article 33(2) of the Refugee Convention is satisfied.
This allows for refoulement in the exceptional circumstance they are
'a danger to the security of the country' or are 'a danger to the
community of the country' on the basis of a serious criminal
conviction.

35 In practice even the limited extent of refoulement allowed by Article
33(2) now appears contrary to the general principle of noo
refoulement discussed in some detail by Breen, above.

36 Part 3, 1987 Immigration Act
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another country or any agency of such a government, or by
any international organisation'. 37

The justifications for a Part 4A process being used, rather
than the normal refugee procedure, are far less onerous than
the reasons of 'national 'security' required for the Certificate
itself. Such justifications could include, for example,
embarrassment to the New Zealand government or the
security services. The decision as to whether even this low
threshold is reached is a matter for the Security Services
themselves.

In the regular asylum process, a national security deportation
order can be challenged in the High Court, but in a Part 4A
case, review is conducted by the Inspector General, the
official watchdog of the SIS. 38 Such review will ensure that
the Certificates are, in the words of the legislation, 'credible'
and 'relevant'.39 This test was reduced from 'accurate and
reliable' on the advice of the Inspector General himself.

The consequences of Part 4A mean that the executive can
detain and deport non-nationals without judicial scrutiny of
the reasons if the Security Services determine that their
interests would be jeopardised by such a process. Such non
nationals can potentially be detained for an indefinite length
of time on the basis of the secret evidence. The threshold for
review of such evidence by the government appointed

37 Part 4A, 1987 Immigration Act
38 Concern has been expressed in the past about whether this individual

is truly independent and claims of institutional capture abound. In one
much publicised example, the home of Aziz Chaudry (a prominent
anti-free trade campaigner) was burgled by unknown individuals who
were later proved to be SIS agents. The government settled the case
out of court and issued an apology for the raid. The Inspector
General, by contrast, had found no wrong doing in this case. In the
Zaoui case itself the sitting Inspector General (Greig) was compelled
to resign in the wake of comments made about Human Rights and
Immigration in a magazine article, which the High Court felt showed
a apparent bias Zaoui v Greig CIV 2004-404-317 (31 March 2004),
[2004] BCL 418.

39 Section 114D(1)
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Inspector General is only that it is 'credible and relevant'.
Rather than the onus being on the SIS to prove that the case
reaches the normal thresholds of 'beyond reasonable doubt',
or even 'on the balance of probabilities' they must only
defend it against the allegation that it is not credible or not
relevant, which the detainee must make without having seen
the evidence.

It would be wrong, of course, to suggest that such unchecked
discretionary power necessarily leads to arbitrariness.
However, the only example we have of its use suggests that,
once again, when too much unchecked discretion lies in the
hands of the executive, bad things happen.

THE ZAOUI AFFAIR

On the 4th December 2002, Ahmed Zaoui, an Algerian
opposition politician, stepped off a plane at Auckland airport.
Upon landing, he made his way to the first official he came
across and stated that he wished to claim asylum in New
Zealand. Immigration officials recorded the request at 11am.

On 30th January of 2003 a Refugee Status Officer rejected
Mr. Zaoui's claim for asylum under the 1987 Immigration
Act. Zaoui appealed to the Refugee Status Appeals Authority
(RSAA) but on March 20th the Director of the Security
Intelligence Services issued New Zealand's first Security
Certificate under Part 4A of the 1987 Immigration Act.

Three days later, the Minister for immigration indicated an
intention to rely upon the certificate making the decision of
the RSAA legally irrelevant. Nevertheless, if the RSAA
rejected Zaoui' s application for asylum the Security
Certificate would be unnecessary and it was agreed by both
sides that Zaoui' s appeal to the Inspector General should be
delayed until the results of the RSAA ruling were known.

On the 1st August 2003 the RSAA released its ruling and a
detailed report on the Zaoui application. Not only did it
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overturn the decision of the RSO but, in doing so, it went far
beyond the minimum requirements of its remit and presented
a detailed analysis of the case against Zaoui's asylum
application.

THE PUBLIC EVIDENCE

The report of the RSAA uncovered an astonishing list of
mistakes and amateurism on the part of government
agencies.40 These are too numerous to mention here but it is
worth bring the reader's attention to some of them. These
dated back to 4th December 2004 when Zaoui first declared
his intention to seek asylum in NZ.

The crucial 'interview' in which Zaoui apparently confessed
to terrorist activities took placed in a busy customs hall. The
Customs Officer undertook the interview in English (which
Zaoui was not fluent in), without the aid of an interpreter,
while he searched Mr. Zaoui's bags. The RSAA's
investigations into what happened during this 'interview'
evoke less the image of James Bond and more that of Laurel
and Hardy.

The customs official (who was new to his post) had, prior to
'interviewing' Zaoui, contacted the Customs Anti-Terrorism
Unit, as he believed Mr. Zaoui fitted the profile of a potential
terrorist. The duty officer advised him to ask Zaoui three
crucial questions. Firstly, whether he was a member of the
GIA (a violent Algerian terrorist organisation), secondly
whether the GIA had aided him to get to New Zealand and
thirdly whether his passport had any GIA emblems in it. The
customs officer (referred to as AB in the report) diligently
wrote down the questions, memorised them and then,
presumably while humming the theme tune of Mission
Impossible, 'destroyed' them. On his own initiative he then

40 Refugee Status Appeals Authority New Zealand; Refugee Appeal No.
74540, 1 August 2003. The full report can be accessed from the
Human Rights Foundation of New Zealand website:
www.humanrights.co.nz
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contacted the SIS. We have no record of what the SIS said at
this point but it is clear from the evidence of AB (who had no
idea who the GIA were) that they did not enlighten him on
the complexities of the situation that now faced him.

The 'interview' then commenced and the key question was
asked. Was Zaoui a member of the GIA? The Customs
Official Z recorded that he had answered in the affirmative.
This response was entered in Z's Standard Information Report
(completed by AB from memory and notes the next
morning). It was this report that led to Interpol Wellington
informing its offices worldwide on 5th December of the
detention of Zaoui. The statement relating to this was
uncompromising 'he is a member of the Armed Islamic
Group which is known by the French acronym G.lA.' The
report and the admission that it contained was used by the
police in deciding to detain Zaoui in solitary confinement in a
maximum security facility. The only elements to the 'threat
assessments' were the confession and the fact that Zaoui was
the subject of Algerian arrest warrants.

The RSAA's view of the 'confession' by Zaoui was
uncompromising. It was, they argued, 'inherently improbable'
that such a confession was ever made. Zaoui had consistently
denied that he was a member of the GIA and opposed its
methods. He had even done so two hours previously, when
formally applying for asylum in New Zealand. He gave as
reasons, both fear of persecution from the Algerian military
regime and the GIA's death sentence against him. Although
Zaoui would not be the first terrorist leader to maintain their
innocence, the RSAA felt it was highly unlikely that after
years of denial Zaoui suddenly decided to come clean and
admit his involvement in terrorism to a New Zealand customs
official, a mere two hours after claiming that the same
organisation wanted to kill him.

The suspicions of the RSAA were confirmed by their own
investigation of the circumstances of the confession.
According to Mr. Zaoui's account, he realised the importance
of the question about the GIA and that the interviewer had
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probably been primed to ask it. It was at this point he asked
for an interpreter. From AB' s description of events he
appears not to have understood the request as it 'never
occurred to him' that an interpreter was required. Lacking the
interpreter, Zaoui answered the question with the answer
'FIS'. He did so in the Francophone tradition by pronouncing
the three letters as a word (to rhyme with peace). AB did not
understand, leading Zaoui to use the English tradition of
pronouncing the acronym by letter - 'F, I, S'. He did so using
the French alphabet. It appears that this resulted in the letters
F, I, S being written AB's notebook as 'Yes'.

It also transpired that AB only recorded parts of the interview
as he thought he should only record 'Yes' answers. For this
reason no record of his denials that the GIA had assisted his
arrived into New Zealand were recorded.

The problem that the RSAA identified was that the unsafe
nature of the 'confession' and the unsatisfactory nature of the
interview was not recognised. As a result, the Customs
Service report grew in importance and began to inform or
misinform various other aspects of Zaoui's case.

The other main charge in the public arena against Zaoui is the
existence of two sets of outstanding convictions from France
and Belgium. These could potentially be fatal to his claims
for refugee status under 33(2) of the Refugee Convention.41

Serious question marks were raised about these convictions
in the RSAA report but there is no space to discuss these
here. In neither case, however, could they be regarded as
serious enough to trigger Article 33(2) of the Refugee
Convention, and allow refoulement.

REVIEWING THE SECURITY CERTIFICATE

The Crown did not challenge the decision of the RSAA and
instead maintained that Zaoui remained a threat to the state

41 1951 Refugee Convention
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on the basis of the secret evidence outlined in the Security
Certificate.

The lack of detail in the act allowed the Inspector General to
decide his own review procedures. He decided that Zaoui and
his lawyers did not need to be made aware of the classified
information that was used to justify the certificate and that
principles of international human rights law were 'beside the
point' when the certificate was reviewed.

As examined more fully in Dr. Breen's article, the denial of
reasons for the Security Certificate was rejected by The High
Court, which demanded that a summary be provided.42 This
element of the judgment was not appealed and a summary of
the reasons for the Security Certificate was provided by the
Director of the SIS.

THE SECRET EVIDENCE

The summary of allegations is now publicly available since
Mr. Zaoui' s lawyers decided to release it. It is worth
examining these in tum.

Six allegations are given followed by a brief statement
outlining the reasoning of the Director of Security. The first
allegation is not an allegation at all, but merely a statement of
the events surrounding Zaoui's arrival in New Zealand. This
can be discarded.

The second concerns a videotape, which the SIS claims is a
casing video for a bombing campaign. The video is available
publicly on the internet and I advise readers to view it and
make their own conclusions.43 It is terrible, and the user
clearly has difficulty using the controls. To the admittedly
untrained eye it appears to largely show out of focus hawker
stalls more than anything that could be regarded as a target.

42 Zaoui v Attorney General [2004] 2 NZLR 339
43 The video is available at: www.freezaoui.org.nz
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In any case, why would an individual who was applying for
asylum bring such a video with him?

The third concerns an interview by the New Zealand SIS in
which Zaoui's answer to an undisclosed question led to a
'security concern'. This could be a serious allegation but is
once again suspect given that the interviewer spoke Egyptian
Arabic and the conversation with Zaoui often broke down.

The fourth, fifth and sixth reasons concern the convictions in
Belgium and France, plus a deportation from Switzerland.
Although these are clearly of relevance one must question
why they are in the Security Certificate? Surely as publicly
available information, assessment of these issues is a matter
for the RSAA? It is unclear what the SIS can add to these
matters.

The statement concludes with the specific 'reasoning' of the
Director of Security which led him to approve a certificate in
the case of Ahmed Zaoui. This does not say anything of
particular note although a few phrases stand out. The first is
an astonishing statement, which appears to bear no
relationship to whether or not Zaoui is a danger to New
Zealand:

'Mr Zaoui is a foreign person. He has a long record of
involvement with foreign persons and foreign
organizations including leadership. There is good
reason to believe that any future activities he may
undertake will be influenced by other foreign persons
and/or by foreign organizations.'

Two others perhaps cut to the heart of the matter. The
concern of the SIS seems more related to the international
image of New Zealand than of any threat to the state.

'If Mr Zaoui, with his public record, were allowed to
settle here, that would indicate that New Zealand has a
lower level of concern about security than other like
countries. That would impact adversely on New
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Zealand's reputation with such countries and thus on
New Zealand's international well-being.'

'If Mr. Zaoui, or other people attracted to New Zealand
by his presence here, were to undertake, facilitate,
promote or encourage activities of security concern,
either in New Zealand or elsewhere from within New
Zealand, the adverse impact on New Zealand's
reputation and thus on its international well-being
would be compounded.'

VaI8.!

The evidence as presented in the certificate is clearly not
enough to convict an individual for any crime. It does not
even meet the balance of probabilities test to suggest Zaoui is
a terrorist. In fact the reasons appear focussed on New
Zealand's international reputation, as interpreted by the SIS,
rather than the national security concerns that it is expected to
contain. This would not have been exposed had the High
Court not demanded that the summary of reasons be given.

THE ZAOUI AFFAIR - CONCLUSIONS

The likelihood of Zaoui remaining in New Zealand has been
increased by his release from prison on the orders of the
Supreme Court. In a final hearing notable for the number of
chances the court gave to the crown to come up with reasons
for Zaoui's continued detention, the Crown could only repeat
those it had provided for the security certificate, which as the
Supreme Court pointed out, did not amount to an immediate
threat.44 Given this outcome it seems unlikely that the crown
can seriously argue that an individual who is wandering the
streets of Auckland by day poses such a threat that he must
be returned to face persecution.45 Nevertheless, the Security

44 Zaoui v The Attorney-General and Ors SC elv 13/2004 [25
November 2004]

45 Ahmed Zaoui is currently staying at Auckland's St Benedict's
Dominican Friars. Although he is free to walk the streets of Auckland
during the daytime, he is the subject of a nighttime curfew.
Apparently, he might undertake nefarious activities at night (but not
during the day?).
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Certificate remains in force and we await the outcome of the
Appeal to the Inspector General.

So what does the Zaoui case tell us more generally about the
use of administrative detention in the post 9/11 world? The
decision by the High Court to ignore calls for judicial
deference has led to unprecedented public scrutiny of the
reasons for the detention and they do not appear strong. One
cannot help but conclude that they not only fail to justify such
detention but that the New Zealand Security Services and
Government Ministers have difficulty making the distinction
between the interests of the state and their own.

Decisions on the liberty of individuals are never a matter of
policy to be left to bureaucrats or politicians, even when they
concern immigration or national security. Executive
discretion must always be subject to structure, confinement
and checking, particularly when an individual's liberty is at
risk. The Unity of Public Law demands that the Rule of Law
protects all individuals in all circumstances not just those
with the right kind of passport.

However, I end with a cautionary note. It is not the intention
of this paper to denigrate the work of the security service, of
which the author knows little. There may be evidence that
exists which implicates Ahmed Zaoui in activity that
threatens the security of New Zealand. However, if this is the
case, the requirements of natural justice demand a suitable
judicial hearing to establish its veracity on the basis of
reasonable doubt. I am not qualified to judge whether Mr.
Zaoui is a threat to the security of New Zealand but, on the
basis of the evidence discussed above, neither are the
Security Services nor their political masters.


