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A B S T R A C T

Directive 2010/75/EU of the European Parliament and the Council on industrial emissions (the
Industrial Emissions Directive, IED) may set a ‘regulatory fire’ that will finish operation of many
coal power plants in the European Union (EU). It is because of the strict rules adopted in the 2017
Best Available Techniques conclusions. They affect around 3500 Large Combustion Plants in the
EU. Seen in this light, the article discusses the regulatory aspects of the European law on industrial
emissions that have an impact on the closure of coal-fired power plants in the EU. It presents the
legal aspects related to the possibilities for prolonging their operation. Moreover, the article juxta-
poses different cases of the specific power facilities that will be closed soon.

1 . I N T R O D U C T I O N
Much indicates that Directive 2010/75/EU of the European Parliament and the Council on industrial emis-
sions (the Industrial Emissions Directive, IED) has set a ‘regulatory fire’ that can ‘burn out’ many coal power
plants in the European Union (EU). Its regulatory system with emission limit values based on the Best
Available Techniques (BAT), was adopted in July and published in August 2017 (2017 BAT conclusions).1

They affect large combustion plants (according to the European Commission, around 3500 in the EU-28)
which will have to review their environmental permits within four years. As a result, by mid-2021, the emis-
sion limits established for them will be in line with the requirements of the BAT conclusions.

Even though the word ‘decommissioning’ is not directly used in the IED with respect to closure of the
energy installations (eg as an obligation to do so, or as a procedure for closing the energy facilities),2 the
general context as well as the philosophy of the IED and its regulatory system, along with the 2017 BAT
conclusions, prove that the EU follows a non-carbon path in which there is limited space for coal energy
facilities. Naturally, this is a part of a larger whole, which is the EU’s climate and energy policy with all its
regulatory tools—established in the Climate and Energy Package of 20093—and concepts formed within
2030 climate and energy framework and the vision of 2050 low-carbon economy. In effect, many of the
existing coal-fired power stations will be closed. This may result in the need to elaborate on a separate
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1 Commission Implementing Decision 2017/1442/EU of 31 July 2017 establishing BAT conclusions, under Directive 2010/75/EU of the
European Parliament and of the Council, for large combustion plants [2017] OJ L 212, 17 August 2017, 1.

2 A word ‘decommissioned’ is a part of definition of ‘best available techniques’ where ‘techniques’ covers ‘both the technology used and the
way in which the installation is designed, built, maintained, operated and decommissioned’.

3 See MM Sokołowski, Regulation in the European Electricity Sector (Routledge 2016) 207–13.
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national legislation dedicated to decommissioning energy installations addressed in the regulatory system
established by the IED.4

The previously mentioned ‘EU spark’ can result in the modernization of conventional energy power
plants. In most cases, however, it will lead to the closure of the power plant. Nevertheless, the life of a power
station does not end with the last unit of fuel burned in it. In parallel to the technical process, the legal steps
to shut the installation down should be undertaken. Because of their complexity, they often go beyond the
physical operation of the power plant. The reasons for concern regarding the closure of the power plant are
related to several issues. Their common denominators are, first and foremost, security and safety. Security
can be linked to the macro dimension of the power plant operation, ie energy security. Safety can be linked
to the micro-scale, in which the focus is keeping others free from harm or danger resulting from improper
power plants operation.

Seen in this light, the article discusses the regulatory aspects of the European law on industrial emissions
(cause) that have an impact on the closure of coal-fired power plants in the EU (result). These are the main
assumptions of the Industrial Emission Directive, with a special attention paid to the BAT (Section 2). The
detailed elements of this regulatory system are discussed in subsequent chapters. Section 3 analyses the EU’s
minimum requirements for large combustion plants. Section 4 presents a dynamic approach to the criteria
established in the IED, which is expressed by the 2017 BAT conclusions. Section 5 examines the legal aspects
related to the possibilities for prolonging operation of coal-fired energy facilities. Finally, Section 6 juxtaposes
different cases of specific power facilities which will be closed soon, describing a legal pathway to decommis-
sioning coal installations under the relevant laws.

2 . M A I N A S S U M P T I O N S O F T H E I E D F O R E N E R G Y I N S T A L L A T I O N S
Adopted in 2010, Directive 2010/75/EU of the European Parliament and the Council on industrial emissions
(the IED) is perceived as an important tool of the EU’s climate and energy policy. Its power derives from its
complex nature. An adoption of the IED resulted in replacing previous seven directives.5 Issues covered by
those directives have been addressed in an integrated way by the IED.6 As stated in its preamble (Recital 2):

to prevent, reduce and as far as possible eliminate pollution arising from industrial activities in compli-
ance with the ‘polluter pays’ principle and the principle of pollution prevention, it is necessary to estab-
lish a general framework for the control of the main industrial activities, giving priority to intervention
at source, ensuring prudent management of natural resources and taking into account, when necessary,
the economic situation and specific local characteristics of the place in which the industrial activity is
taking place.

4 This could be linked with a ‘forward-thinking ex-ante regulations’ to tackle climate change and reduce emissions. See RJ Heffron and others,
‘A Treatise for Energy Law’ (2018) 11 JWL&B 34, 45.

5 The Council Directive 78/176/EEC of 20 February 1978 on waste from the titanium dioxide industry [1978] OJ L 54, 25 February 1978,
19, the Council Directive 82/883/EEC of 3 December 1982 on procedures for the surveillance and monitoring of environments concerned
by waste from the titanium dioxide industry [1982] OJ L 378, 31 December 1982, 1, the Council Directive 92/112/EEC of 15 December
1992 on procedures for harmonizing the programmes for the reduction and eventual elimination of pollution caused by waste from the tita-
nium dioxide industry [1992] OJ L 409, 31 December 1992, 11, the Council Directive 1999/13/EC of 11 March 1999 on the limitation of
emissions of volatile organic compounds due to the use of organic solvents in certain activities and installations [1999] OJ L 85, 29 March
1999, 1, the Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the incineration of waste
[2000] OJ L 332, 28 December 2000, 91, the Directive 2001/80/EC of the European Parliament and of the Council of 23 October 2001
on the limitation of emissions of certain pollutants into the air from large combustion plants [2001] OJ L 309, 27 November 2001, 1, and
finally the Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated pollution preven-
tion and control [2008] OJ L 24, 29 January 2008, 8.

6 See J van der Kamp, Social Cost-benefit Analysis of Air Pollution Control Measures: Advancing Environmental-Economic Assessment Methods to
Evaluate Industrial Point Emission Sources (KIT Scientific Publishing 2017) 23–24.
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Quoted provisions present the intentions of the IED (preventing, reducing and eliminating pollution); they
also recall a general approach of the EU towards emissions (the polluter pays). To achieve those intentions
the IED establishes a legal regime equipped with public law regulatory tools. These are, inter alia, the emis-
sion limit value and permits to operate installation, combustion plant, waste incineration plant or waste co-
incineration plant, as well as environmental inspections to check and promote the compliance of installations
with their permit conditions and, where necessary, to monitor their environmental impact. A great impor-
tance is attached to the emission limit values, an essence of the IED and its regulatory system (as provided in
Article 3(5) of the IED emission limit value is ‘the mass, expressed in terms of certain specific parameters,
concentration and/or level of an emission, which may not be exceeded during one or more periods of time’).
The emission limit values, included in permits, either directly or indirectly (if equivalent parameters or tech-
nical measures are applied), give those permits a reference point for the level of protection of the environ-
ment. However, if the environmental quality standards are stricter than those achievable by the use of the
BAT, the IED additional measures shall be included in the permit, according to Article 18.

Nevertheless, it is the reference document for BAT together with BAT conclusions that have a very signifi-
cant effect on the state of the European industrial emissions. It is because they determine the permit condi-
tion that should be established based on BAT. Furthermore, applying BAT is one of the basic obligations of
the Member States that have to assert compliance with it during installations,7 as stated in Article 11 of the
IED. To set BAT (together with limiting imbalances in the EU), the BAT reference document ought to be
passed and BAT conclusions have to be adopted throughout the EU’s Committee procedure.

First, the BAT reference document results from the exchange of information. It addresses defined activ-
ities, applied techniques, present emissions and consumption levels as well as the approaches considered for
the determination of BAT, BAT conclusions and any emerging procedures (Article 3(11) of the IED). Its
main element, ie the ‘best available techniques’ are defined in the Article 3(10) of the IED. As stated there,
they are:

the most effective and advanced stage in the development of activities and their methods of operation
which indicates the practical suitability of particular techniques for providing the basis for emission
limit values and other permit conditions designed to prevent and, where that is not practicable, to
reduce emissions and the impact on the environment as a whole.

Seen in this light, techniques mean ‘both the technology used and the way in which the installation is
designed, built, maintained, operated and decommissioned’, available techniques are ‘those developed on a
scale which allows implementation in the relevant industrial sector, under economically and technically viable
conditions, taking into consideration the costs and advantages, whether or not the techniques are used or
produced inside the Member State in question, as long as they are reasonably accessible to the operator’ and
best is ‘most effective in achieving a high general level of protection of the environment as a whole’.

Secondly, from a formal point of view, these are those BAT conclusions that provide a framework for set-
ting permit conditions (Article 14(3) of the IED).8 Therefore, they are the key elements of BAT reference
documents, as, according to Article 3(12) of the IED, they include ‘the conclusions on best available techni-
ques, their description, information to assess their applicability, the emission levels associated with the best

7 In practice, this should be imposed on the ‘operator’, that according to art 3 (15) of the IED is ‘any natural or legal person who operates or
controls in whole or in part the installation or combustion plant, waste incineration plant or waste co-incineration plant or, where this is
provided for in national law, to whom decisive economic power over the technical functioning of the installation or plant has been
delegated’.

8 Maria Lee emphasizes that under the Directive 2008/1/EC concerning integrated pollution prevention and control (the IPPC Directive),
the BAT reference documents were not formally binding to Member States; whereas the IED enhances their status, being a ‘reference’ for
setting permits and not just one factor among many that should be taken into account, M Lee, EU Environmental Law, Governance and
Decision-making (Hart Publishing, 2nd edn, 2014) 119.
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available techniques, associated monitoring, associated consumption levels and, where appropriate, relevant
site remediation measures’. BAT conclusions result from the BAT reference document. It is because of the
procedure determined in Article 13 of the IED, where the exchange of information concerning techniques
and emissions levels is provided by the European Commission. Under this Article, the European
Commission organizes and participates in this information exchange, together with Member States, the
industries concerned and non-governmental organizations promoting environmental protection. As previ-
ously mentioned, the exchange concerns emissions issues and its scope is rather broad (used in the IED
phrase ‘in particular’ underlines it). According to Article 13(2) of the IED, it covers:

a. the performance of installations and techniques in terms of emissions, expressed as short- and long-
term averages, where appropriate, and the associated reference conditions, consumption and nature
of raw materials, water consumption, use of energy and generation of waste;

b. the techniques used, associated monitoring, cross-media effects, economic and technical viability and
developments therein;

c. best available techniques and emerging techniques identified after considering the issues mentioned
in points (a) and (b).

The European Commission lists BAT reference documents (so-called BREFs),9 both drawn and planned
to be drawn, as part of the exchange of information carried out in the framework of Article 13(1) of the IED
(extending it with some other reference documents that have been adopted under Directive 2008/1/EC, the
IPPC Directive).10 Apart from those, the BAT conclusions adopted according to Article 13(5) of the IED
have also been gathered.11 Among them are the BAT conclusions for common waste water and waste gas
treatment/management systems in the chemical sector,12 for non-ferrous metals industries13 and for refining
mineral oil and gas.14 On the one hand, Maria Lee indicates that sometimes, when applying BAT conclusions,
one may experience some difficulties, ‘meaning that their mandatory legal status does not remove regulatory
discretion, or make the implementation or enforcement of BAT a simple technical matter’.15 On the other
hand, Frans Oosterhuis and Marjan Peeters observe that the authorities have limited possibilities for deviating
from the Commission’s conclusions passed under the IED because ‘in case the obligations would lead to dis-
proportionately higher costs compared to the environmental benefits’.16

9 See D De Smet, D Weydts and M Vannetse, ‘Environmentally Friendly Fabric Finishes’ in RS Blackburn (ed), Sustainable Apparel:
Production, Processing and Recycling (Elsevier 2015) 28.

10 European IPPC Bureau, ‘Reference Documents under the IPPC Directive and the IED’ <http://eippcb.jrc.ec.europa.eu/reference/>
accessed 10 November 2017.

11 Decisions on the BAT conclusions are made in the Committee procedure set in Council Decision 1999/468/EC of 28 June 1999 laying
down the procedures for the exercise of implementing powers conferred on the Commission [1999] OJ L 184, 17 July 1999, 23, Decision
as amended by Decision 2006/512/EC [2006] OJ L 200, 22 July 2006, 11, see E Fisher, B Lange and E Scotford, Environmental Law:
Text, Cases & Materials (OUP 2013) 748.

12 Commission Implementing Decision 2016/902/EU of 30 May 2016 establishing BAT conclusions, under Directive 2010/75/EU of the
European Parliament and of the Council, for common waste water and waste gas treatment/management systems in the chemical sector
[2016] OJ L 152, 9 June 2016, 23.

13 Commission Implementing Decision 2016/1032/EU of 13 June 2016 establishing BAT conclusions, under Directive 2010/75/EU of the
European Parliament and of the Council, for the non-ferrous metals industries [2016] OJ L 174, 30 June 2016, 32.

14 Commission Implementing Decision 2014/738/EU of 9 October 2014 establishing BAT conclusions, under Directive 2010/75/EU of the
European Parliament and of the Council on industrial emissions, for the refining of mineral oil and gas [2014] OJ L 307, 28 October
2014, 38.

15 M Lee, ‘The Ambiguity of Multi-level Governance and (de-)harmonisation in EU Environmental Law’ in C Barnard and others (eds),
Cambridge Yearbook of European Legal Studies Vol 15 2012-2013 (Hart Publishing 2013) 371.

16 F Oosterhuis and M Peeters, ‘Limits to Integration in Pollution Prevention and Control’ in M Peeters and R Uylenburg (eds),
EU Environmental Legislation: Legal Perspectives on Regulatory Strategies (Edward Elgar 2014) 98.
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Due to the issues raised in this article, these BAT conclusions and the BAT conclusions for large combus-
tion plants, the 2017 BAT conclusions, are of particular importance. There are many indications that this
document can play a key role in shaping the future energy market in the EU. Moreover, the document will
also have an impact on the conventional power plants, including old coal-fired units that will be decommis-
sioned due to the lack of modernization which is too expensive and unprofitable. Therefore, let us discuss
them in the further sections of this article.

However, before moving to the BAT, one should present some comments related to large combustion
plants and the EU’s minimum requirements in terms of emissions set for them. These are emission limit val-
ues for large combustion plants addressed in the Chapter III and Annex V of the IED.

3 . E M I S S I O N L I M I T V A L U E S U N D E R T H E I E D
The argumentation for including energy facilities, like the large combustion plants, in the framework of areas
covered by the regime of BAT conclusions is presented in the IED’s preamble.17 Pursuant to its Recital 29,
‘[l]arge combustion plants contribute greatly to emissions of polluting substances into the air resulting in a
significant impact on human health and the environment.’ Moreover, introducing more rigorous emission
limit values at the EU level for certain types of energy installations and pollutants has been assessed as neces-
sary to reduce the previously mentioned ‘significant impact’; and also to meet the requirements of Directive
2001/81/EC of the European Parliament and of the Council of 23 October 2001 on national emission ceil-
ings for certain atmospheric pollutants,18 together with the objectives set out in the Thematic Strategy on Air
Pollution.19 These circumstances resulted in including the issue of large combustion plants as one of the
fields regulated by the IED.

Therefore, the provisions of the IED address large combustion plants, setting the EU’s minimum
requirements for them. These requirements are laid down in the Chapter III and Annex V of the IED.
Chapter III contains the provisions for combustion plants; in principle, those whose total rated thermal
input is equal to or greater than 50 MW, irrespective of the type of fuel used; whereas Annex V concerns
the technical provisions relating to combustion plants. Seen in this light, Chapter III covers such issues as
installations exempted from its regulation (eg coke battery furnaces or gas turbines and gas engines used
on offshore platforms), rules on discharging waste gasses in combined installations or emissions limit val-
ues and permits for them along with some exemptions.20 Some of Chapter III’s provisions refer directly to
Annex V (eg Article 31(3) concerning desulphurization rate, or Article 30 where emission limit values are
regulated).21

The above-mentioned Annex V is of great importance for the operation of those combustion plants which
have been granted the permits before 7 January 2013, as well as those for which a complete application for a
permit has been submitted before that date, provided that such plants are put into operation no later than
one year before 7 January 2014. According to Article 30(2) of the IED, those plants have to meet the emis-
sion limit values set out in Part 1 of Annex V. Permits for other installations (ie those not covered by Article

17 József Feiler and Peter Vajda remind that ‘[t]he chapter on large combustion plants was one of the key topics of negotiations on the
Commission’s proposal on the IED in the co-decision, and lengthy debates took place both in the Councul and in the European
Parliament on this topic’. J Feiler and P Vajda, ‘Energy and Environment’ in R Leal-Arcas and J Wouters (eds), Research Handbook on EU
Energy Law and Policy (Edward Elgar 2017) 440.

18 [2001] OJ L 309, 27 November 2001, 22.
19 Communication from the Commission to the Council and the European Parliament – Thematic Strategy on air pollution, COM/2005/

0446 final.
20 Eg As stated in art 30(5) of the IED ‘[t]he competent authority may grant a derogation for a maximum of 6 months from the obligation

to comply with the emission limit values . . . for sulphur dioxide in respect of a combustion plant which to this end normally uses
low-sulphur fuel, in cases where the operator is unable to comply with those limit values because of an interruption in the supply of low-
sulphur fuel resulting from a serious shortage.’

21 ‘The Commission shall, by 31 December 2019, review the possibility of applying minimum rates of desulphurisation set out in Part 5 of
Annex V, taking into account, in particular, the best available techniques and benefits obtained from reduced sulphur dioxide emissions.’
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30(2), as well as those exempted under Directive 2001/80/EC), are subject to the emission limit values pro-
vided in Part 2 of Annex V. The limits for emission of SO2, NOx, CO and dust tackle not only the combus-
tion plants using solid or liquid fuels but also gas-fired ones. Due to the research interests raised in this
article, the emission limit values targeting combustion plants using coal or lignite are particularly important.
These values, divided into categories regulated in Part 1 and Part 2 of Annex V should be compared with pre-
vious emission limit values established in Directive 2001/80/EC (the Large Combustion Plants Directive or
LCP).22 Being a historical benchmark for current emission standards,23 they show how much the existing
emission standards have changed.

The data on emission limit values for combustion plants using coal and lignite and other solid fuels depict
the general rules for emissions from these installations. Apart from this, those rules are supplemented by
Annex V of the IED which introduces regulatory solutions for specific situations, when higher levels of emis-
sions are permitted.24 As one may observe nine years after passing the LCP, the Industrial Emissions
Directive sharpens previous emission standards. Moreover, the IED has a flexible character. Its provisions
concerning the BAT conclusions prove this.

4 . T H E 2 0 1 7 B A T C O N C L U S I O N S F O R L A R G E C O M B U S T I O N P L A N T S
The criteria established in Annex V for certain large combustion plants are not static. As expressed in Recital
30 of the IED’s preamble ‘[t]he Commission should review the need to establish Union-wide emission limit
values and to amend the emission limit values set out in Annex V for certain large combustion plants, taking
into account the review and update of the relevant BAT reference documents.’ The relation (Annex V—BAT
reference document together with BAT conclusions) shows how a system of BAT may influence the IED
provisions, determining the regulatory situation of energy facilities in the EU.25 It is confirmed by the very
first provisions of 2017 BAT conclusions which are ‘the reference for setting permit conditions for installa-
tions covered by Chapter II of Directive 2010/75/EU’. Nevertheless, being ‘the reference’ does not mean
that they have no legal force, or are not binding, etc. As expressed in the 2017 BAT conclusions’ Recital 1
‘competent authorities should set emission limit values which ensure that, under normal operating condi-
tions, emissions do not exceed the emission levels associated with the best available techniques as laid down
in the BAT conclusions’.

With respect to the 2017 BAT conclusions’ scope, they concern activities specified in Annex I of the IED.
There, three categories of activities are addressed. These are combustion of fuels, gasification of coal and dis-
posal or recovery of waste. Due to the subject of this study, the first of those categories needs special atten-
tion. It is the combustion of fuels, which in 2017 BAT conclusions in understood as ‘[c]ombustion of fuels in
installations with a total rated thermal input of 50 MW or more, only when this activity takes place in com-
bustion plants with a total rated thermal input of 50 MW or more’. The fuels considered in 2017 BAT con-
clusions are any solid, liquid and/or gaseous combustible material.26 Here, as a scope of this article, mainly
the coal issues are discussed.

22 See B Lange, Implementing EU Pollution Control: Law and Integration (CUP 2008) 156.
23 See R Howes, J Skea and B Whelan, Clean and Competitive: Motivating Environmental Performance in Industry (Earthscan 1997) 53–54.
24 As stated in Annex V, pt 2 (2) ‘[c]ombustion plants, using solid fuels which were granted a permit before 27 November 2002 or the oper-

ators of which had submitted a complete application for a permit before that date, provided that the plant was put into operation no later
than 27 November 2003, and which do not operate more than 1 500 operating hours per year as a rolling average over a period of 5 years,
shall be subject to an emission limit value for SO2 of 800 mg/Nm3.’

25 In comparison, on the basis of the predecessor to the IED—the IPPC—the issues of BAT were ultimately a matter of national or local
regulators, see M Lee, ‘Experts and Publics in EU Environmental Law’ in A Arnull and D Chalmers (eds), The Oxford Handbook of
European Union Law (OUP 2015) 996.

26 The 2017 BAT conclusions use an open approach with respect to defining fuels. Eg solid fuels are defined by referring to some of their
examples, ie ‘solid fuels (e.g. coal, lignite, peat)’.
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The provisions of Section 2 of the 2017 BAT conclusions (‘BAT conclusions for the combustion of solid
fuels’) need further analysis, as they include specific solutions dedicated to coal (Section 2.1). In general, the
provisions of Section 2 apply to the combustion of coal and/or lignite (the previously mentioned Section
2.1), as well as to the combustion of solid biomass and/or peat, at the same time providing a detailed regula-
tory approach for these fuels (Section 2.2). Nevertheless, this does not mean that Section 2 excludes the pro-
visions of Section 1 of 2017 BAT conclusions. Its purpose is to supplement, not to omit them.

Section 2.1, being of a particular importance for coal, is divided into six parts. These are: ‘2.1.1. General
environmental performance’, ‘2.1.2. Energy efficiency’, ‘2.1.3. NOX, N2O and CO emissions to air’, ‘2.1.4.
SOX, HCl and HF emissions to air’, ‘2.1.5. Dust and particulate-bound metal emissions to air’ and ‘2.1.6.
Mercury emissions to air’. There, the regulatory tools concerning the usage of coal are provided. Some of
them are general, but a majority is rather specific. One the one hand, according to BAT 18, ‘to improve the
general environmental performance of the combustion of coal and/or lignite’, energy installations should
apply an ‘integrated combustion process ensuring high boiler efficiency and including primary techniques for
NOX reduction (e.g. air staging, fuel staging, low-NOX burners (LNB) and/or flue-gas recirculation)’. On the
other hand, BATs 19–21 are more definite. For example, the BAT-associated energy efficiency levels (BAT-
AEELs) for coal and/or lignite combustion set in BAT 19, along with references quoted from the 2017 BAT
conclusions, show how comprehensive the regulatory system, created for the needs of tackling emissions
from conventional energy sources, is. The nature of the system is complex and at the same time severe in
terms of the impact the introduced emission regulation has on the energy sector in the EU.

There are many indications that because of the IED and the 2017 BAT conclusions, many conventional
coal-fired power plants will disappear from the energy map of Europe. It may also happen as a result of the
Member States and national authorities’ decisions, but this will require a resolve that many countries simply
do not have.27 In effect, there are many indicators that these installations will be decommissioned rather than
modernized (so a substitution, with respect to power capacity, will be necessary, ie new power units that will
comply with the IED and the 2017 BAT conclusions units must be built). After discussing the cause, let
us delve into the result, ie decommissioning of coal power stations. At this point, let us return to the
IED again.

5 . L I M I T E D L I F E T I M E D E R O G A T I O N A S A P A T H W A Y T O D E C O M M I S S I O N I N G O F

C O A L - F I R E D E N E R G Y F A C I L I T I E S
A legal way paved with regulatory tools, leading to the closure of some of the coal-powered energy sources
existing in the EU, is provided in Article 33 of the IED. This Article enables Member States to maintain, in
the energy system, those power stations that do not meet the criteria set in the IED, mainly in the previously
mentioned Article 30(2) and related to it Parts 1 and 2 of Annex V. However, it is not the only exception
regulated by the Directive. Under some conditions the IED gives the combustion power plants a possibility
to be exempted from compliance with its emission limit values. These are the four derogations provided in
Articles 32–35. Apart from the special rules for the combustion power plants (lifetime derogation for them),
those derogations introduce the exceptions in the IED’s system related to the Transitional National Plan,28

small isolated systems and district heating plants.
Nevertheless, with respect to the decommissioning of coal-fired power plants, a legal institution of lifetime

derogation is extremely important. It is defined by steps necessary to obtain it. Therefore, an operator willing
to acquire this derogation needs to meet all of the conditions presented below (Article 33(1) a–d):

27 According to art 14(4) of the IED ‘the competent authority may set stricter permit conditions than those achievable by the use of the best
available techniques as described in the BAT conclusions. Member States may establish rules under which the competent authority may
set such stricter conditions’. See D Langlet and S Mahmoudi, EU Environmental Law and Policy (OUP 2016) 201.

28 Feiler and Vajda (n 17) 440.
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a. the operator of the combustion plant undertakes, in a written declaration submitted by 1 January
2014 at the latest to the competent authority, not to operate the plant for more than 17 500 operat-
ing hours, starting from 1 January 2016 and ending no later than 31 December 2023;

b. the operator is required to submit each year to the competent authority a record of the number of
operating hours since 1 January 2016;

c. the emission limit values for sulphur dioxides, nitrogen oxides and dust set out in the permit for the
combustion plant applicable on 31 December 2015, pursuant in particular to the requirements of
Directives 2001/80/EC and 2008/1/EC, shall at least be maintained during the remaining opera-
tional life of the combustion plant. Combustion plants with a total rated thermal input of more than
500 MW firing solid fuels, which were granted the first permit after 1 July 1987, shall comply with
the emission limit values for nitrogen oxides set out in Part 1 of Annex V; and

d. the combustion plant has not been granted an exemption as referred to in Article 4(4) of Directive
2001/80/EC.

Seen in this light, the essence of lifetime derogation is to keep the status quo of emission limit values.
With one exception (bigger combustion plants granted the first permit after 1 July 1987 that use solid fuels
shall comply with the emission limit values for NOx set out in Part 1 of Annex V of the IED) the operator
granted that the derogation is allowed to apply the rules set for SO2, NOx, and dust in Directives 2001/80/
EC and 2008/1/EC. They are less stringent than those currently in force, but this is their aim. The rule here
is quite simple: either the operator modernizes the power station and meets the new standards (so the dero-
gation is not necessary), or decides to keep the power station in the unchanged condition. In the latter sce-
nario, the operator must not only consider a significant reduction in production in the first few years of the
remaining operation of the power unit, but also after the deadline specified in the IED’s shut down of the
power plant.

That is why, in terms of its legal form, the lifetime derogation is based on the operator’s application (so it
is the operator’s decision, whether to apply or not; in reality, the operator is usually the power station owner,
very often a Member State, as many of the energy installations are publicly owned). To use the exemption
provided in Article 33(1) of the IED, the operator had to apply to the country’s competent authorities;29

then the Member State had to send the list of any combustion plants covered by the lifetime derogation to
the European Commission; 1 January 2016 being the deadline for informing the European Commission
about the list of exempted installations.

The approved derogation makes the operator’s declaration not to use the power unit, indicated in the
application, a legally binding obligation to comply with the time limits set by the IED. These are, first: an
operating limit of 17,500 hours during which the installation may work; and secondly, a period in which the
power plant may produce electricity in the set operating limit. In comparison, the coal power plants in stand-
ard conditions work round 8000 hours annually.30 The derogation’s time-framework has already started (1
January 2016) and will finish by the end of December 2023. In practical terms, the derogation enables the
operator to use the power station in the derogation’s range, only for approximately 2185 hours on average in
a year. Naturally, the limit of 17,500 hours may be divided in other ways, as the operator is free to move the
production scale in its scope; eg the operator may produce electricity in two years at a level of 6000 hours

29 See A Kesterson, ‘Implementing the Industrial Emissions Directive: The UK Environmental Permitting Regime for High-risk Activities’ in
J Foreman (ed), Developments in Environmental Regulation: Risk Based Regulation in the UK and Europe (Palgrave Macmillan 2017) 216.

30 See W Vogel and H Kalb, Large-scale Solar Thermal Power: Technologies, Costs and Development (Wiley-VCH 2010) 17, M Kaltschmitt and
W Streicher, ‘Conventional Energy Provision Systems’ in M Kaltschmitt, W Streicher and A Wiese (eds), Renewable Energy: Technology,
Economics and Environment (Springer 2007) 16, GM Masters, Renewable and Efficient Electric Power Systems (Wiley 2004) 138–40. Some
authors consider annual 8000 hours as a limit for coal-fired power plants, using other levels as an average (eg 6500 h/yr), see M Hofmann
and G Tsatsaronis, ‘Comparative Exergoeconomic Assessment of Coal-fired Power Plants – Binary Rankine Cycle Versus Conventional
Steam Cycle’ (2018) Energy 142, 171 <https://doi.org/10.1016/j.energy.2017.09.117> accessed 16 November 2017.
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each year, although for all the remaining years he will have only 5500 hours left. This way, the operating limit
is internally flexible, although generally the operator cannot exceed the level of 17,500 hours.31

However, there are two exceptions from the 17,500 hours limit. They are provided in Article 33(3) and
(4). First of them concerns combustion plants being parts of a small isolated system and accounting, on 6
January 2011, for at least 35 per cent of the electricity supply within that system. If these installations were
unable, due to technical characteristics, to comply with the emission limit values referred to in the IED
between 1 January 2020 and 31 December 2023, they may work for 18,000 hours. The second exception is
related to the structure of fuels fired in bigger and older combustion plants (ie those of a total rated thermal
input of more than 1500 MW which started operating before the end of 1986). If such an installation ‘fires
indigenous solid fuel with a net calorific value of less than 5800 kJ/kg, a moisture content greater than 45%
by weight, a combined moisture and ash content greater than 60% by weight and a calcium oxide content in
ash greater than 10%’, the maximum of operating limit set for these power plants is much higher and it
accounts for 32,000 hours, starting from 1 January 2016 till the end of 2023.

These data are transferred to the European Commission which records the number of operating hours of
all combustion plants excluded from the rigorous emission limit values established by the IED. Member
States gather those numbers from each installation (every year the operator is obliged to submit a record of
the number of operating hours to the competent authority). Then, starting from 1 January 2016, Member
States send their reports to the European Commission.

What will happen with the combustion power plants released from the IED’s emission limit values by the
lifetime derogation after 31 December 2023? Economy driven by the European regulation indicates that they
will probably be closed.32 The alternative is to modernize them in a way that will allow them to comply with
all EU’s emissions requirements. In such a scenario, the installation that used the derogation will be treated
as a new source, which means that emission standards for it will be much higher.

In this context, let us delve into cases of some of the installations submitted by the Member States as
those covered by the lifetime derogation. According to Article 33(2), Member States had to submit the list of
installations before 1 January 2016; this was done by sending a list of the combustion plants (along with data
on these installations, ie their total rated thermal input, the fuel types used and the applicable emission limit
values for SO2, NOx and dust) willing to obtain exemption from the IED’s requirements, to the European
Commission.

6 . C O N C L U S I O N : R E G U L A T O R Y F L A M E A N D B U R N I N G O U T C O A L
The IED has forced the action of the Member States which had to decide about the future of their conven-
tional energy power stations before the deadlines established in the Directive. Here, two main approaches
were possible: either to modernize or to close the energy units. The first scenario is related to the
Transitional National Plans elaborated on by Member States and confirmed by the European Commission.33

Some countries proposed just a few energy units; eg Bulgaria included eight installations (the biggest of them
is 1084 MW Toplofikatsia Sofia Itzok power plant) and Greece included six (the biggest among them Agios
Dimitrios 3-4, 1574 MW). Others, like the Czech Republic or Poland listed several dozens of installations
(the Czech Republic 94, the biggest of them is �CEZ, a.s., Elektrárna Pruné�rov 2 with 2956, 1 MW, Poland
proposed 47 energy units, with Elektrownia Kozienice as the largest having 4115, 2 MW of power installed).

31 The lifetime derogation makes it possible to keep ‘the oldest and least cost-effective units’ at the transmission system operator’s disposal,
to balance the energy system, if necessary. M Sadowska, ‘Case Studies: Poland’ in L Hancher, A de Houteclocque and M Sadowska (eds),
Capacity Mechanisms in the EU Energy Market: Law, Policy, and Economics (OUP 2015) 342.

32 ibid 338.
33 According to information provided by the European Commission ‘[f]ifteen Member States have established a TNP, to which the

Commission has not raised objections: Bulgaria, Croatia, Czech Republic, Finland, Greece, Hungary, Ireland, Lithuania, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain, and United Kingdom.’ European Commission, ‘IED – Chapter III – Special Provisions for Large
Combustion Plants’ <http://ec.europa.eu/environment/industry/stationary/lcp/chapter3.htm> accessed 16 November 2017.
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These installations are destined for modernization, sometimes very thorough. Nevertheless, after several
months of operation without applying the strict requirements of the IED they may be closed.34 This may
give a chance for a temporary use of older sources in the energy system, sources without operational limits
provided for other derogated installations.

The second scenario is related to the lifetime derogation for energy units, an option chosen by some coun-
tries, eg the UK decided to use the derogation for 12 power stations.35 Some countries tried to extend the
list, eg Greece asked the European Commission for including Unit III of Ptolemais lignite-fired plant in its
list, elaborated under Article 33, inter alia, because of the economic crisis in Greece.36 This request was
rejected. Poland also tried to discuss one of the country’s leading lignite-fired power plant (Adamów, a part
of PAK joint power stations, ie Pą tnów-Adamów-Konin) with the European Commission. Poland wanted to
take advantage of the higher limit of operating hours (32,000 instead of 17,500); however, this request was
turned down.37 The presented circumstances show that the European Commission takes a rather firm stance.
It seems that European legal acts concerning industrial emissions, discussed in the article, are of a similar
nature. This concerns the last BAT conclusions in particular.

Nevertheless, apart from the second scenario, there exists a third way, considered to be a very excep-
tional possibility. On the basis of Article 15(4), the competent authority may set less strict emission limit
values than those associated with the BAT laid down in the decisions on BAT conclusions.38 This dero-
gation may be granted only after conducting an assessment which would prove that the achievement of
emission levels associated with BAT is disproportionately expensive with respect to the environmental
benefits. Moreover, these higher costs must derive either from geographical or local environmental cir-
cumstances (first alternative), or the technical issues related to the installation concerned (second
alternative).

However, this scenario is linked to other restrictions. First, the emission limit values set under this deroga-
tion, where applicable, cannot exceed the emission limit values established in the Annexes to the IED.
Secondly, significant pollution must be avoided while a high level of environmental protection must be
achieved. Thirdly, a competent authority shall re-assess the application of the derogation by conducting a
periodical reconsideration of the permit conditions, pursuant to Article 21 of the IED. Judging by the practice
of the European Commission (eg the case studies listed above), the road to this exception is very narrow,39

showing that the ‘EU regulatory flame’ has already started, burning out coal power plants.

34 The IED distinguishes a situation in which ‘a plant included in the transitional national plan is closed or no longer falls within the scope of
Chapter III’ what gives a possibility for such interpretation.

35 Department for Environment, Food & Rural Affairs, ‘List of Combustion Plants in the UK That Have Been Granted the “Limited
Lifetime Derogation” (LLD) under the Industrial Emissions Directive’ <https://www.gov.uk/government/publications/industrial-emis
sions-list-of-limited-lifetime-combustion-plants-in-the-uk> accessed 16 November 2017. Naturally, a separate issue is how this case will
look after BREXIT.

36 EnergyWorld Magazine, Greece: Application of Article 33 of Directive 2010/75/EU on industrial emissions <https://www.energyworld
mag.com/greece-application-of-article-33-of-directive-201075eu-on-industrial-emissions/> accessed 16 November 2017.

37 Ministry of Environment, <http://www.sejm.gov.pl/Sejm8.nsf/InterpelacjaTresc.xsp?key¼3FBE6EC4> accessed 16 November 2017.
38 Lee (n 15) 372.
39 There is a possibility that the European Commission might elaborate on the criteria relevant for granting the derogation provided in art

15(4) or the IED.
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