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E tapu te rangi Glo te atua E tapu te rangi ruanuku Kia rere mai te maramara Kua piri,
kua tau Kia rere mai te kongakonga Kua piri, kua tau Torotika e!

Kei te karanga atu ki a lo, ki a Ranginui, KPapatiianukikia i mai ar@ngéﬂwuatanga 0
te taiao. Kua te tukunaoki nga whakaaro ki tewéhi ngaro, ki a dou mJ nUrlUou te
whenua i poipoia i te ® nohotahi ai te tangata me ana urlJagéuri o Rangi tha ko
Papa.

He tgnatangakorero tthei | a niou e rapu nei e kimi nei nga korerg otira nga
matauranga hei Uvhina i a nttou, otira i a tlou te hunga e noho kuare anariga
ChuatangaMaori.

Ko te wawata, telmanako, kia rtama ake ailtou, ndd M&ori i nga tikanga, nga
kaupapa, menga korero a nga mua, tiipuna kia kaha ake ailtou ki te tiaki, poipoi,
manaaki hoki i te taiao e noho néidu.

NUmUua iti nei NJ
Richard Jefferied Ngati Tukorehe

Nathan Kenned@ Ngati Whanauwga
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Preface

This report orKaupapa Maori Framework and Literature Review of Key Principlesis
developed as a Supplementary Docotrie the worksheets and user guides in Report 2,
Ngd Mahi: Kaupapa Méori Outcomes and Indicators Keeanedy and Jefferies, 2009b).

It is one of two supplementary documents to the Kete, the other bfsag Provisions in

Plans Kennedy and Jefferies0@8a). The Kete and its two supporting documents have
been designed for use by staff in councils, iwi and Crown agencies applying our kaupapa
Maori framework to the assessment of outcomes for M&ori from statutory plans.

The kete and its two supplementatgcuments come after 5 years work by the PUCM
Maori research project, which aimeddevelop a Kaupapa Maori environmental outcomes
and indicators framework and methodology. The project was led by Richard Jefferies,
director of KCSM Consultancy Solutiongd, Opotiki. Research took place within a wider
research programme oR/anning Under a Cooperative Mand4rRRJCM), led by the
International Global Change Institute (IGCI), a daliding research institute within Te
Whare Wéananga o Waikaté The Waikato ofUniversity, in association with several
partners.

PUCM is a FRSTunded programme that since nli@95 has been sequentially examining

the quality of policies and plans (Phase 1), plan implementation (Phase 2), and
environmental outcomes (Phase 3) untler1991Resource Management ARRMA) and

more recently the 2002ocal Government AdI.GA). An important part of this planning

and governance research was <consideration
Treaty partner.

Following Phase 1 analysid RMA plan quality, Richard Jefferies of Ngati Tukorehe and
his firm, KCSM Consultancy Solutions Ltd were brought onto the PUCM research
programme in 2002 to lead the Maori component of the research. KCSM staff initially
assisted with interpretation ohfiings relating to plan implementation and Mé&ori interests.
Nathan Kennedy, an environmental officer for Ngati Whanaunga iwi and with experience
working in local government, was employed at the beginning of PUCM Phase 3 to
undertake research on Maori emvimental outcomes.

The PUCM Maori team has published a series of working papers and reports as a means
for making public its research findings, and in an effort to influence change in response to
observed issues with plan quality and implementation, adedenvironmental results,
especially as they relate to Maori. These documents are downloadable from
http://www.waikato.ac.nz/igci/pucm

Located in grey in Figure 0.1 next page is the Phase 3 Maori RMAct®aewith its
published reports identified in the lower row of boxes; the one shaded grey being this
report.

Neil Ericksen

PUCM Programme Leader

IGCI Associate

International Global Change Institute (IGCI)
The University of Waikato

Hamilton


http://www.waikato.ac.nz/igci/pucm

PUCM Phase 3 Objective 3 on
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Figure 0.1. M&ori Report 4 in context of the PUCM Research Programme on Planning Under Co
operative Mandates RMA (1991) and LGA (2002)
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1. INTRODUCTION

The literature review in this report was the starting point for the developmenr¥ébm
research strand within th&/anning Under Caperative MandategPUCM) research
programme. PUCM is funded by the New Zealand Foundation of Research, Science and
Technology (FRSIPGSF), and has been attempting to test the assumption that
implementation of th&esource Management A991 (RMA)and Local Government Act

(LGA) haveresulted in sustainable management of the environment.

PUCM Phase 1 evaluated the quality of policy statements and plans produced under the
RMA and the organisational factors that influenced their preparation @B93hase 2
evaluated the glity of plan implementation through resource consents (Z¥¥); and

Phase 3 is currently studying environmental outcomes from plans, including outcomes for
iwi and hap(20032006). Toward the end of Phase 2, KCSM Consultancy Solutions Ltd
(Opotiki) joined the PUCM team with the goal of developing a kaupapa Nésearch
framework for examining environmental (and other) outcomes for Maori

An early task was to review the literature and it resulted in two tef{defferies and
Kennedy, 200%ndKennedyand Jefferies, 2005It is our intention to further review the
literature and wmlate this current report. It contains one of two reviews that were
completed in 2005 (see PUCM Maori Report 5 for the othEng review was preceded by

a front piece outhing the kaupapa Maori framework that was then under development.
Since then, the framework and associated methodology has been completed. It is driven by
self-guiding worksheets and is contained Afyd Mahi: Kaupapa Mé&ori Outcomes and
Indicators KetéKennedy and Jefferies, 2009, PUCM Maori Report 2).

There are two supplementary documentd/tizi Mahyj this reportand Méori Provisions in
Plans(Kennedy and Jefferies, 2009, PUCM Maori Report 3). PUCM Maori Reports 2, 3
and 4 make up the Kete of tools fgpdying our kaupapa Maori environmental outcomes
and indicators framework and methodology, the overall development of which is explained
in Kennedy and Jefferies, 2009, PUCM Maori Report 1.

The original purpose of this repokaupapa Méri Framework and iterature Review of

Key Principleswas to establish definitions anvironmentally significantoncepts of
kaupapa and tikanga MaoriThe intention was not to undertake the definitive review of

the literature (that is, to identify every writing on eachaapt), but to identify some
substantial writings on each of the concepts, and then encapsulate the definitions and
descriptions of these into a concise analysis on each. This was to provide a basis upon
which we could build a framework upon which the kapg Maori environmental
outcomes and indicators could hang.

In addition, the review sought to identify and briefly describe significant variations
between understandings of the key concepts without attempting to reconcile these. Such



variations were antipated because of tribal or geographic separation, and it has been
neither ourplace nor intention to make judgments as to relative merits. However, where
there is substantial agreement on a particular concept this is acknowledged, with variations
subsequaetly identified.

It should be noted that the researchers explicitly follow the tikanga, or rule, that the local
interpretation of tikanga and kaupapa is the interpretation that holds. We considered it

i mportant to recogni s escussion ofa cooncepsis sulbstantiadly o n ¢
informed by another writer who is also cited. This is explicitly noted. This is the case
where Barlowg¢gs understanding seems somet.
Meadg¢s worKk regul ar Inge bang thatsthe Boarset is genefaly d i
acknowledged at point of reference. Such recognition is not always possible, particularly
where there is substantial agreement in the literature regarding a particular point.

The purpos of the review in 2005 wa® inform the development of a kaupapa Maori
methodology for the identification and development of M&akironmental outcomes and
indicators. W therefore hagbarticular regard to Maoperceptions of the environmeauhd
the relevance of each concept ivieonmental terms.

Kaupapa Maori Framework

The purpose of developing a Kaupapéori framework as the basis fovaori
environmentaloutcomes andndicators research comes from the concern that almost all of
the existing literature and research into envnental management comes from a Western
world view. Indigenous peoples throughout the world, includi@pri in AotearodNew

Zealand struggle to find a @&spacé&andcelonisin n t h
culture to express, acknowledge and exptheir own knowledge, values and beliefs. This
holds true for knowledge domains that are widely now espoused as environmental
management, resource management, and sustainable management.

While there have been numerous atteniptédotearoa/New Zealandé as detailed in this
reporta to represent and acknowledggitauranga Magrithese efforts are largely flawed
(from a kaupap@aori perspective) in that the perspectives, approaches, paradigms, and
conceptual frameworks within which these efforts have beade are noMaori. As is
widely discussed itMé&ori research circles, this approach has been colloquially referred to
as aotnacc kr e s e aMaorhknolvledgeaisicorsidered after the overall framework
has been confirmed and often after the reseamgbepris already well underway. Such an
approach requires thmatauranga Maorio be reformatted in order to fit into a totally
different framework which means the holistic, fundamental connections, and patterns
within métaurangaViaori are distorted andrdost.

Much of the published research and literature available with a focusvi@ori
environmental views has been based on existiigstern world perspectives and
approaches to environmental management.

An example of this can be found within the Mimysfor the Environmergs (MfE) Maori
environmental indicators programme. While the importance of including Maori
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environmental perspectives was acknowledged early on in the project, and a working
group of respected Maori scholars established, the menmb#sir final report criticises

the approach taken by MfE in the EPI programme. They found that M&ori knowledge and
indicators are treated as an amldto the programme, and that there are issues relating to
Western v Méori knowledge that have not beensatered by the Ministry. The panel
reported that

There has been an attempt by the Ministry's methodology to-iplugaori
concerns without clear consideration of either the Treaty of Waitangi or the
aspirations of methodologies arising from Maori wienge (Ministry for the
Environment, 1998

Even amongst lwienvironmental managementplans, there are few that have as a
framework a kaupap®laori basis. One of the few examples, Whaia te Mahere Taiao A
Hauraki & the Hauraki Iwi Environment Plan s sad to be structured according to a
Hauraki M&ori world view.It is dvided into 6 parts, Whakamohiotandaroviding
understanding)Nga Matapondthe correct ways vision for the future) Te Whenua o
Hauraki- He Taongathe treasured land of HaurakNga Nekenekehangavays to move
forward - strategies) Hauraki Whenua Whai Taong@dramework for action toward
pursuing our objectives)and Te Ao Hurihuri(the ever changing world the need to
review what we are doing)The analysis of environmental issuis undertaken according
to the domains of the 2tua they fal/l wi t h
management oAfua ideatifiedl arePapatéadukijthe earth mothey)Ranginui
(the sky father) Tane Mahutggod of the forest world Tangaroagod of the sea)and
RongemaTane(god of cultivated foods)

Unfortunately, these kinds of examples are all too rare. Environmental management
literature is dominated by Western world views and paradigms, and we have also found
this to be tue amongst the bulk of the international, indigenous literature we have seen.
(See Maori and Indigenous Environmental Outcomes and Indicatéennedy and
Jefferies 2009, PUCM Maori Report 5

What we are concerned with here is the development of aeptuat framework that

allows us to look at first the world, and secondly the environment, throddfive el e n s ¢
and then to make measurements witkl&ori &2ar u MWe muygst start with the world view
because th&l&ori world view inextricably links all of & domains. The common Western
science approactihat compartmentaliseknowledge contradicts and minimalise$/aori
world view. | ndeendt,alt hnea ntaegremmeamet ngv iirso nmmoet ¢
kaupapaMaori perspectives, understandings, andrée M&ori (M&ori language) and
restricts the opportunity fdvidori to maintain their unique perspectives.

For example, the original intent ¢iie wider PUCM researchprogrammefor our Maori
projectwas o f ocus on ewadorendf epurarhental gngnagansenbat

this is not appropriate. Insteadie wi | | l i kely | ook a(dacrecdornc e p
restricted) and then identify the extent to whi
ewater qualityc. T a p uhas isanyampheations, dome of e/hich ¢ o n



are relevant to the @&environmentc die defi

force of life principle)as a concept will provide another perspective to understanding
Maori values associated withater.

Thus, by confirming and defining key principles and knowledge intcaapapaMaori
framework,we intend to provide a basis, perspective and paradigms from which the world,
and within it environmental management, can be vieinad a Maori perspective

In order to establish a frameworkye identified three potential models or formats for
layering or orderingnataurangaviaori (Maori knowledg@. The three models considered
were:

1. W&based modsdi.e., timebased)
2. Atua-basednodel(i.e., godsbased)
3. Tikanga/kaupaphased modsd{.e., principles and custontmsed)

Our view wasthat while the W}based model is most closely linked to the presentation of
mataurangavaori, it would prove difficult to work up into a framework that would be
easily applied nationally. The very nature of this framework is localised to the narrative of
the hawkainga(the home people).

Theatuabased model is an important one in trying to understand the holistic way in which
Maori perspectives look at all parts of the environn@eimcluding people. Thétuabased
model presents the originathanau(family) & Ranginui(the Sky Fathgr Papatiianuku

(the Earth Mother and their children includingane(god oftheforest) T (god ofwar),
Tangaroagod ofthe sea) and many other& squarely presents the relationships between
mankind and all other parts of the univeésse are all related by whakapafgenealogy)
Despite this, thétua-based model also appeared problemas a foundation for our
framework Firstly, although the majority of iw(tribes)ascribe to most of the sardtug

there are some significant variations between iwi. Secondly, it is very difficult to
categorise parts of the knowledge system to varébug as such an exercise inevitably
leads to links, upon links, upon overlaps. It quickly becomes a very circular exercise and
most confusing.

The kaupapa/tikangbased model was chosen because it is the least complex model to
follow and allows for a closexamination of key terms and concepts already in wide use in
the domain of environmental management. By utilising the perspective of a key concept
like tapu, the links to key issues suchvaihi tapu are more easily made. Therefore, the
decision came dowto a pragmatic one about which model wouldblogh appropriate in
terms of a Maori world view, anehsiest to work witlfior both M&ori and others

By Maori, for Maori

The Maori researchers at IGCI, University of Waikatmd at KCSM Consultancy
Solutions Opotiki, werekeen to ensure this kind of researclkasipapaM?@ o rthat¢g s , ¢
for Maori, by Méoric Thus the primary focus in the design and implementatiothef
overall researchwas to meet the needs d¥laori, while at the same time having a

4



framework and methodology that could be used by Crown and local government in
reviewing Maori provisions in their statutory plans.

Thus, whilethe kaupapaMaori environmental outcomes and indicators that will emerge
from this project will primarily reflecMaori perspectives, they will also be useful to, and
be used by, councils, consultants and other prawcéts operating in the field of
environmental and resource management.

Recognition of iwi andhapu interpretations

It is not our intention to present thdefinitive guideto writing on tikanga MaoriWe
follow the tikanga (custom)that the local interpretations will always apply. ShirE397)
takes a similar view:

Different words are used for the same reality and the use of the different words
itself gives us a better understanding of that reality. | do not want to impose the
understanding of tapu as presented here on people who have a different view of
tapu and who use different terms for tapu. But | do hope this will widen our
discussion of tapu, dpen our understanding of tapu and encourage us to share our
thinking on tapu. Our sharing should renew and enhance the tapu of each people
(Shirres 1997).

The definitions developed for this research ape interpretation, understanding, values
and belie$. In the first instance, this interpretation has been shaped bywshatve learnt

over the years. Secondly, these views have beeamrieed through the learnings acquired

by way of a literature review. Furthermore, théportwill remain as a Working Eaft and

will be refashioned as the research programme develops. In particular, the writers will be
conducting interviews withkaunmétua (Maori elders) in an effort to enhance their
understanding and this learning will be further reflected in future drafts

Colonisation and its impacts

One of the main reasonge believe it is important to clarify the interpretations of key
concepts in use here is the way in which understandings of Méaoyi conceptshave
suffered through inadequate translatéothe deérmination by those translating to find an
English direct language equivalent even where none exists, and the tendency to adapt the
Mé&ori concept or value to fit a European view of the world.

The field of environmental management progideme classic exaples. Kaitiakitanga as

a word inMaori probably did not exishk and was certainly not in common usentil the
emergence of legislation and policy in the 1980s associated with the concepts of
eeguardianship¢ and @&consetrivaki @ rowM?3 oAtbisa dh i
describe somebody who looks after, or cares for, the environment. Indeed, in many areas,
the word ekaitiaki¢ is used to mean a tal
(sometimes a taniwha), and also often in thieitsof an ancestor, that dwells in a certain
locality or place (often a river or part of a river) and looks after the people and sometimes a
place.



However, the new use of the word Kaitiakitanga has seen a new understanding of the root
word, (kai) taeki. Nowadays, many people seek to clarify the meaning of the word
Kaitiakitanga from a kaupapdaori perspective,However this cannot be done because

the word has emerged as a response to a construct from the English language. While it can
be argued thaany living language needs to evolwee believe this is a case where the
adaptation of a word to suit a ndaori concept is leading to a lesser understanding of the
Maori meaning and a confusion of the basis for the terms in common use.

Sources

The saurces reviewed here are by a combination of Maori andMiéari writers, who are
recognised to be authorities in, or have written substantial investigations into, Tikanga
Ma&ori. Interestingly, most of the works are books, or collections of essays in botks,

far fewer journal articles than one would expect to find, for example, when undertaking a
literature review.

Six or seven writers are cited for almost all concepts, while there are many others who are
cited in relation to one or more specific consewhere their perspectives are thought to
contribute a clarifying, contrasting, or otherwas#ding to aview.

Importance of te reoMaori

Knowledge, cultureand language are all bound up in the téanmataurangaviaori.
Culturea knowledge, beliefs, vaksa are bound up in language and this is particularly so
for te reoMaori. We argue that it is difficult to develop a true Kaupadgaori framework

in English.Therefore, we declare this as a limitation in the work.

The use, understanding and interpieta of key words often vary across tribes and
regions. It is also suggested that variations have developed ovéx piangculaty through
the interface over the last 200 years with the dominant English languageukunc.
Shirres(1997) makesimilar points, here using tapu and mana as examples:

Each tribe has its own understanding of tapu and as is evidenced litédare
manuscripts, what ondéori writer referred to agapu, another referred to as mana.
Today too, where some tribes speak of tapbienst speak of mana. Different words

are used for the same reality and the use of the different words itself gives us a
better understanding of that reality.

We agree with the view that a better understandmgainedo f erealitycg
understandig the various uses of these words. A form of analysis that is important in
building and clarifying understanding is the breaking dowrM@ori words into their
component parts. Like many indigenous languages, teMé&ori is a poetic language
known for is extensive use of allegory, metaphor, and symbolism as well as a basis often
in ngakdreroa ngatiupunad the teachings of the ancestors. Words and phrases are oft
directly related to the names of key ancestors and atua, or particular occurrences from
ancient tribal histories. Therefore, an analysis of the words themselves is utilised below as
part of the exercise to define and clarify the base concepts upon whikauirepavidori
framework will be developed.



It is suggested that the lelevel of Maori language use and the limited complexity and
range of language in usecompared to the pastis a limitation.We were surprised by
how muchwaslearnt through this form of analysishich highlighted tausthe importance
of having a better grasp of teoréM&ori in order to better understand the concepts
discussed.

References tdViaori concepts inlaw

For most of the concepts investigated here, an analysis of its treatment within the law has
been included. This includes findings and interpretations frararious law courts, but

most importantly the Waitangi Tribunal which has become recognised over time by the
&mainstream¢g courts as the primar Waosour C €
Accordingly, while treatment in law is generally considea¢édhe end of each section,
Waitangi Tribunal references are considered to be authoritative, and in line with Maori
understandings, andeatherefore included in the body of each section.

This was an important part of the analysis for the downstreamarebeneeds obur

project. The analysis of the use of these concepts i@ lawparticular, environmental law

a starts contextualising the concepts towards the resourceramdnmentamanagement

areas within which the indicators and outcomes devel@ged. It also helps highlight the
extent to which these concepts have been further adapted, changed, and manipulated in
these fields.

Case law is investigated in relation to each concept, where these are either discussed, taken
into account in coming to gudgement, or defined. And, where such exists, the
development of a substantive jurisprudence is identified. It was not possible during this
review to undertake investigation Maori Land Court decisiondnstead we relied on
secondary sources to idegtgignificant cases. It is possible that substantive consideration

of tikangaMaori has occurred within thilaori Land Court andiaori AppellateCourtand

hasnot been reported here.

References toor definitionsof, M&ori concepts within statutes or oth@gh-level Crown
documents are identified and such treatment analysed, as are those (to a lesser degree) in
subordinate documentsuch astatutorypolicy statements or plans of regional authorities.

Finally, references such as advisory papers writtehie Crown or Courts are considered.
Organisations such as the Law Commission, which have statutory responsibilities to advise
the Crown on matters of law, have commissioned substantial reports discussing Maori
concepts, such a¥l/dori Custom and ValuesiiNew Zealand Laweferred to repeatedly
throughout this review. Similarly the Ministry of Justice commissiofted-/inatoreki te

Ao Méori: A Glimpse into théMéori World - Mé&ori Perspectives on Justicéhese kinds

of report are generally written by a gm of respected M&ori academics, or extensively
reference Maori commentators on tikanga. They are relevant, particularly in the absence of
definitions for Maori concepts established in statute or case law, as they no doubt
unofficially provide the understalings of tikanga based on which the people they are
written for proceed.



The majority of recent court cas#wough to 2005efer generally to Maori spiritual and
cultural values or the (principles of the) Treaty of Waitangi, rather than tikanga, ahd for
purposes ofour investigation no distinction is made betwedrem Cases specific to
particular concepts are discussed within the relevant sections.

In Huakina Development Trust v Waikato Valley Authority (198 Court found that
where Maori spitual and cultural values were shown to exist they must be considered in
applications for the granting of water ri
spiritual elements are cognisable in a Court of law provided they are properly established,
usually by evidencea

What is interesting about this finding is that it related toS¢ Conservation Ag1967).

That statute preceded by a decade the first legislation with specific provisidé&or
spiritual values7own and Country Planning A€L977) Section. 3(1)(g) of that Act
defined as a matter of national importance recognition of the relationship between Maori
and their culture and traditions with their ancestral lands (along with 6 other matters
including the protection of high qualigoils). Other Acts that make provision figléori
values include

Marine Mammals Protection Act (1978)

Fisheries Act (1983), Fisheries Act (1986)

Environment Act (1986), Conservation Act (1987)
Foreshore And Seabed Endowment Revesting Act (1991)
RMA (1991)

Historic Places Act (1993)

Maori Fisheries Act (1993)

Hauraki Gulf Marine Park Act (2000and most recently
Local Government Act (2002)

E R N

As of 2005,the Treaty of Waitang(1840)is referred to in 62 separate Acts of Parliament.

A new type oflegislation with specific provision favidori values are the Waitangi claim
settlement actswhich have references to tikand#iori concepts. Theseano be seen as

being influenced by the Waitangi tribunal reports. Even these references are almost always
in the Schedules to the Acts, drafted by the recipient iwi to reflect their views and beliefs.

Intellectual Property

The references used in this report are all from the public doéagither published
documents and reports or-pablished material easilyourced through publicly available
domains. As this report is further developed, the writers will ensure appropriate referencing
is made of sources, and that any primary material collected by the research team and
included in the report is with the exptipermission of the contributors.

The purpose of the exercise is to encourage riviieri & and other stakeholdeis to
engage in the discourse towards an enhanced and improved appreciation by all of the
mataurangaMéori under investigation. It i®ur corcern that unless the written word is
better utilised to encourage this research, more of this important knowledge will be lost.
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Format

The format forthis report groups related or similar kaupapa and associated tikanga
together for consideration and cparison. In each section, we provide an initial discussion

of their understanding of the concepts, dictionary definitions are listed, literature that
provides substantive consideration of the concepts is reviewed, and case law dealing with
the particularikanga is discussed. After each of the concepts investigated, we provide a
summary. Finally, at the end of major sections a conclusion provides an overview of the
various concepts dealt with, considering the similarities and differences between these, and
attempting to locate each tikanga in terms of contempoM&pri environmental
management.

Citations appear in italics, as do references to journal artislés.o wordg do not
generally appear in italics, unless there is likely to be confusion wigisBntext, for
example the wordake(meaning dispute or issue)



2. KAUPAPA, TAKE, TIKANGA AND KAWA -
OVER ARCHING TERMS

This section covers the over arching terms associated with fundamental beliefs and in some
cases, the practices that are basedhose beliefs. Tikanga, kaupapa, kawa and take are
words that have a range of meanings and they are also used differently in different tribal
areas. This section looks at the range of meanings associated with each word and comes to
an understanding andtarpretation of the meaning of ea&to be defined for the purpose

of this research.

That i s not to say that these definitio
throughout this report, these debllghingithei ons
foundation for our theoretical framework and to avoid ambiguity or confusion when these
words are used further in the research process.

The terms covered in subsequent sections are the kaupapa themselves and each has tikangz
and kawa associad with, or resulting from, it.

Kaupapa
In determining the range of meanings associated Mibri words, it is sometimes useful
to break the work down to its root or base meaning(s).

The base word for @a&ekaupapac ontermfohtlee graumd d e
or earth, and is rooted in the name of the earth md®agratianukuThis suggests a close
association with the beginning of the woildits foundationsa and the links through
whakapapa to the first ancestors of kéori.

Thewod @&epapac al so has many of the same mea

Flat rock, slab, board

Earth floor

Bed of a lake

The name for Earth

Ground covered with certain vegetation
Ground of dispute

Flax foundation of adog skincape.
Width, strip, in mat weaving

. Mesh, of a net.

10. Shell, of crayfish, molluscs, etc.
11. Lying flat

PNDODORNWNK

©

The word also has variations in the words papanga and whakapagan relating to
layers and flat foundations.

Themages and i deas the wordc¢cs meaning pres:¢
These meanings underscore the meaning of t

10



The &kaug¢ part of the word is I|ikely an i1
asthe base word. It does not change the meaning of the base word, but intensifies its

meaning. This construction can be seen in
word e&epare), ekauawhic¢ (intensifyienwgrdt he

i kWilgams Dictionary definitions for kaupapa include:

Level surface, floor, stage, platform, layer
Raft

Grounaworka of a cloak

Fleet of canoes

Medium for intercourse with an &dtua or wairua
Sticks used in the mute of divination

Original of a song

Trail, track

Gauge for meshes of a net

10 Present at a marriage by the groom to brides father
11. Even in length

12. n. Plan, scheme, proposal

©CRINSDIORNWNK

From the list, a number of similar ideas are saafefinitions 1., 2., 3., 7., and 12. all
suggest a foundation, a beginning, a basis, and preparation.

Even definitions 4., 5., and 6. suggest the fundamental dimksether through whakapapa,
history, or karakigd betweenMaori and their past, betwedviaori and their beliefs. The
fleets of canoes were the beginningdafori in Aotearoa.

In modern times, as bilingudaori have adapted words in common use frigiiori into
Engl i sh, the word ekaupapac¢ has beéethe comn
definitions above, and translated to mean purpose, reason, cause, or plan.

Some of the translations of kaupapa offered in the literature include: fundamental purpose
or policy (Waitangi Tribunal 1988), M&ori protocol (Waitangi Tribunal 1987), ppligkes
of operation (Barlow 1993).

Barl ow provides the most substanti al di s
providing several examples of usages of the term kaupapa. Given that there is little
discussion on kaupapa, and that nothing in therditire conflicts with Barlow, the
descriptions he provides are cited at length. He refers firstly to the kaupapa of a new
whare:

..the kaupapa of the house refers to such things as the ancestor after whom the
house is to be named, the different ancesigaires to be carved on the support
posts around the perimeter of the house, or the decorative and painting art work.

This could conceivably fit with Definition 12. above, although it also suggests the reason,
or purpose of the whadesee the explanaton of @&t akec¢ bel ow.

Secondly, Barlow refers to the rules and policies associated with the administration of a

mar ae, i ncluding speaking order , tangi [
examples, according to the general understanding in thatliterreviewed, is more akin to
ti kanga or kawa than kaupapa. He suggests

almost any organisation in terms of its policy and practices, particularly in relation to
administrationa (Barlow 1993)

11



Te Ohu Kaimoanaas per the above definitions, describes as kaupapa the rules relating to
iwi organisations which must be adhered to in order to meet the Crown imposed standards
for fisheries allocation, for example:

Kaupapa 1. The constitution must acknowledge tholwig ani s at /i ong¢s o0b
act for all members of the InfiTe Ohu Kai Moana 2001)

Kaupapa is such a widely wused term, t hat
meaning is universally understood, as evidenced by the scarcity of discussiba i
l i teratur e, I'ts meaning is I|little explore

literature, often with no description to explain its intention. For example the Muriwhenua
Land Report uses akaupapad tdniehaviagedefinedit me s
as afundament al purpose or policya (Waita
contrasts markedly with that regarding tikanga, as indicated by the following section. As
previously cited Hoh e pledefired asilad i itssvidestsanse, a -
whil e kaupapa and kawa is the process and

In fact the distinctions between the meanings of tikanga, kaupapa, kawa, and take are not
always obvious. For example, at formal occasianssual feature of the mihi is the
identification of the kaupapa of the meetdggt e kaupapa o te raa.
mean the reason or purpose for being there, and in this sense can be seen to have cross ovel
wi t h @theaidsum &quiring Ention, which is discussed in a later section. Similarly
the word 4adakawaa is used as apolicies or |
things of a tribe, such being similar to the use of the term kaupapa by Te Ohu Kaimoana
and the Waitangi Trilnal above.

Kaupapa Maori

Anot her usage of &k aup a Miad orikamipapaiapritheory. t h e
KaupapaMaori theoly has become used to refer to academic investigation undertaken
according to aaori world view, and based dvidori principles of understanding.

Pihama, Cram, and Walker in their artidd&eating methodological space: A literature
review of Kaupapa Mé&ori researsiu g ge st t hat  aJVadieapturesMaori Kaup
desires to affrmMaori cul t ur al phil os o phdmae2802).aSmdh, pr a
Fitzsimons and Roderick, expanding on this understanding write that:

KaupapaMéori is the term used bylédori to describe the practice and philosophy

of living a Mé&ori, culturally informed life. It has a political connotation in that /

also invokes the stance of identifying with, and-aotively advancing, the cause of
&b e iMdogg ( not wholl y assi mi | Rikehd@ ) ( raws/! op
assimilated(Smith 1998).

In the Haur aki Customary | Mdoriwatlod sviRewar
by Tuakana Nepe ddgati Porou is cited, which is described in terms of kaupdgaari:

[lt] is the conceptualisation dWldori knowledge that has been developed through

oral traditions. It is the process by which Méori mind receves and internalises,
differentiates and formulates ideas and knowledge exclusively through Mgeo

... It Is knowledge that validates a Mori world view and is not dnéori owned

but alsoMéori controlled ... Kaupap#ldori knowledge influenced, fraed, and
regulatedMéoris oci et y¢s ki n relationships and t
production and exchange, its disciplines of power and its system of educating each
successive generati@rtauraki Maori Trust Board 1999).

12



Pihama et.al. posithat kaupapaMaori theory functions to expose colonial and post
colonial power relations:

Also inherent in Kaupapddori theory is the critique of power structures in
Aotearoa that historically have constructédori people in binary opposition to
Pakeha,reinforcing the discourse dWldori as the Other. KaupapMéaor theory
aligns itself with critical theory in that it seeks to expose power relations that
perpetuate the continued oppressioMébri peop/gPihama 2002).

KaupapaMaori is probably mostly wdely used and known as part of the nd@ori
language immersion schools, Kura Kaupdpaori & or school with a Kaupap®&laori
philosophy.

The only statutory reference to Kaupddéori located is within the RMA(1991), where
Section 253 requires that:

Whenconsidering whether a person is suitable to be appointed as an [[Environment
Commissioner]] or [[Deputy Environment Commissioner]] of the [[Environment
Court]], the Minister of Justice shall have regard to the need to ensure that the
[[Court]] possesses mix of knowledge and experience in matters coming before
the [[Court]], including knowledge and experience in:

(e) Matters relating to the Treaty of Waitangi and kaupdgari]

Noteworthy here is the reference to kaupkf#eori, rather than to tikangslaori, which is

might have been expected. There is no definition or discussion provided of what kaupapa
Maori means. The preamble to Te Ture Whenua Act (1993) includes a reference to
akaupapadorivar $ hen, this i s tr arkesglishtardds i nt
not referred to again.

Summary

The word @e&ekaupapac i s derived from the
foundation, principles, philosophy, reason or purpose. Its root is in the name of the Earth
Mother, Papatiianukis also sigricant and suggests a range of linkages between kaupapa,
whakapapa, andtua

Therefore, the writer $Maovici las ume aniisneg tthhee tu
fundamental principles, beliefs, knowledge and values heltW&gri. Accordingly, the

basis for the KaupapdMaori Framework developed here will be the fundamental
principles, beliefs and concepts widely held within most, if not all, iwi throughout
Maoridom.

As it refers to, and incorporatesataurangavaori or Maori knowledge, kaupapa i i
essence fundamental knowledge. The writers will leave the references made above
concerning practices and policies as best ascribed to, or associated with, the terms
eti kangac¢ and ekawac¢ bel ow.

Take (pttake)

The term or word et a@aignedgo the peprekaupapa. Like kabpapa,c | o
the term suggests something permanent, fundamental, and foundational. It also suggests
the source or bas#sthe root that provides the sustenance of life to the plant.

13



Most of the definitions from Williams Dimnary below refer to the base (basis), reason,
subject, origins or beginning. Therefore, the take of something is its fundamental
underpinning or the cause to the effect.

Williams Dictionary definitions include:

1. Root, stump

2. Base of a hill

3. Cause, reason

4. Means

5. Origin, beginning

6. Post

7. Subject of an argument
8. Incantation, charm

Definition 8 identifies areas of overlap with meanings above for tikanga andadanther
confirming the links and connections between these gise@ad terms.

The wntake, i al d@akeged afnar fart her reinforc
the word by pr e fp@g&meanmg theiotigim ortsduregitake r d &

As per the preceding observation regarding kaupapa, theretlés discussion of the
meaning of &atakeda in the I|iterature. Howe
take is the specific reason or cause of some effect.

Ballara (Ballara 2003), describégkea s t he noun &causeada, erbut ¢
caused. The cont ext takas spedificatyrconfich WHere théskec o n s |
is a cause for war. She writes:

Such offences against tapu and against tikanga, including the rules pertaining to
social relations, to property and to landues whether deliberate or inadvertent,
were regarded as take (reasons for action, or matters requiring restiftbaya

2003).

Ballara seems to considé&keas relating to negative events or actions, she writes only in
terms of the need to restikom. This might simply be due to the text being an investigation
into Maori warfare, therebgvoidingthe need for consideration of posititake

Mead refers to take wiawhichnis discusseddurtherkirethe ut U
section on utu. Her he considers take to be the event that causes an imbalance to occur,
thereby requiring utd an action intended to restore balance, ea being the resulting state
whereby balance has been restored (Mead 2003). In this context Mead identifies réhui as a
regonse to a take:

Probably the most useful way of beginning to differentiate between various
examples of réhui is by examining the take, and/or the sequences of events when a
réhui was regarded as an appropriate response.

Given that Mead continues to debe both drowning and conservation réhui in terms of
such take, this is a somewhat different understanding to that explored by Ballara, in that
take might presumably be accidental or natural phenomena, such as kaimoana depletion
caused by environmentalgssures. (Mead 2003).

While Mead and Ballara both speak in terms of take being negative events, as the section
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on utu demonstrates utu is required to restore balance in response to either positive or
negative eventdVe found no writing that described ptige take.ln a more general sense,

Met ge defines take as fimain purposeo, an
(Metge 1976).

The report HeHinatoreki te Ao Maori (Ministry of Justice 2001) describes take as the
rights (supported by occupatipon which iwi / M&ori base claims to land. They cite the
following variations:

A take taunaha or take kite _ discovery

A take raupatu _ land taken by conquest

A take tukua _ gifting of land. The land would be ceded in compliance with some
custom suchspaying a taua as recompense for infidelity

A taketipuna_. an ancestral right validated by

In the sense that these refer to the way the rights came about, they can be loosely described
as the causes, means, or origins of thasociation consistent with the dictionary
definitions.

The Waitangi Tribunal referred similarly to such take in relation to rights to land:

We do not propose to review the court's decision which examined the customary
take such as ancestry (take tuglimanquest (take raupatu), gift (take tuku) and the
important question of actual occupation (#8) which must accompany a take
(Waitangi Tribunal 1991).

Takeis nowadays more widely used as the subject, reason, or purpose of some event.

Summary

Takeis defined here as the cause, the reason, or purpose and as described above there may
be all manner of take. It is seen here as being more specific than kaupapa, in that the
general understanding appears that there is usually a specific take which kEads tond

of responsé that is, the cause or reason.

Therefore, for the purposes of our Kaupaféori Framework, the terndakewill be used
in a more specific sense than kaupapa.

Tikanga

The word tikanga comes fr omrrdcttoeright oot wor d,

The @&engac¢ part identifies tika as a noun ¢
The use of @&t anlang ainng avgg r desr asnwtsEmhaurmysanga n g a ¢
follows the same rule.

Williams Dictionarydefinition: (Listed as a derivative of Tika)

Rule, plan, method
Custom, habit

Anything normal or usual
Reason

Meaning, purport

GORNLNK
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6. Authority, control
7. Correct, right

There are four main ideas apparent amongst these definitions. Definitammfirms the
underlying root word meaning of something which is right and correct. Definition 2. likely
confirms the most commousageof the worda a custom, behaviour or habit that has
become the norma as per definition 3. The rules and controls tiketermine what those
customs and habits should be are further confirmed by definitions 1. and 6.

Definitions 4. and 5. suggest a similar meaning to one of those given for kaupapa above
the reason or basis for the particular custom, habit, or ruls. grbvides a direct link to
the basis upon which tikanga are practiced.

It is appropriate to open a review such as this with an analysis of the treatment of Tikanga
within the literature. The range of interpretations above is consistent with the extent to
which tikanga pervades every aspect of Maori life,Jag Williams indicates it is
dessentially the M3romthe vavyamyundane to the mostgacredchor n g
i mportant fields of human endeavouro. (Wil

While the translations usedry, Tikanga is generally understood to include Mé&ori beliefs,
values and correct practices, behaviour or conduct (McCully 2003), (Mead 2000), (Hohepa
1996), (Metge 1976), (Patterson 1992), (Waitangi Tribunal 1997), (Durie 1998).

A footnote fromMéori Custom and Values In New Zealand Lawmhich lists those aspects
Maori concepts that constitute tikanga as indicated by several proniMuori writers
(New Zealand Law Commission 2001)

ADuriecs | ist of fundament al Magrirlawnis i pl e s
sevenfold and includashanaungatangamana, manaakitanga, aroha, mana tupuna,
wairua and utu: E T Durie Custom Law (unpublished Confidential Draft paper for
the Law Commission, January 19948b4

AManuka Henar ecs ¢ omme n losonBacial Roliay entihR o y a |
whanaungatangavairuatanga, and mardaori (including mana, tapu and noa,
tika, utu, rangatiratanga, walora, mauriora, hauora and kotahitanga).

AHenarecs | i st oWhanaundatanyaaongamsunibo, teva rnao
and turangawaewae. Clustered withanaungatangare tohatoha and manaaki:

New Zealand Royal Commission on Social Policy, The April ReadReport of
the Royal Commission on Social PoliéyTe K&mihana A Te Karauna ®INg&
Uhuatanga -lwi, Wellington, The Commission, ¢1988 (Appendix to the Journals
of the House of Representatives of New Zealand, 1998, HZ2).

A Cleve Barlow gives mauri prominence: Tikanga Whaka@arey Concepts in
Méori Culture (Gcford University Press, Auckland, 1994).

A Mason Durie would consider adding tupu to the list, reflecting growth and survival
of future generations. Mason Durie Letter to the Law Commission commenting on
t he dMéaadfi Eustonf andiValues in New Zeathn L awa 19 February
Hohepa has stated that the more important of the principles which support and
guide tikanga include tapu, mana, pombhanaungatangaroha and utu: Professor
Pat Hohepa and Dr David V Williams The Taking into Account of TeVioriin
Relation to the Reform of the Law of Succession NZLC MP6 (Wellington, 1996)

14.

A Dame Joan Metge summarises the important values into six main groups: aroha,

together with the associated valuendtanaungatangahe complementarity of taha

16



wairua and taha tinana, together with the associated paired concepts of tapu and
noa, ora and aitua, tika and hé;, mana, with the associated values of whakapapa,
manatipuna, manaitua , mana tangata, mana whenua, mana tane and mana
wahing nga mahia-nglkau, obligations arising from aroha and/or mana; utu; and
kotahitanga:

Tikanga is also often described as customary law, however Mutu/McCully posit that it is
the Maori equivalent of English law (McCully 2003) his recent book Tikanga: Living
by M&oi Values Mead provides the following substantial definition:

Tikanga Is the set of beliefs associated with practices and procedures to be followed
in conducting the affairs of a group or an individual. These procedures are
established by precedents thrbugne, are held to be ritually correct, are validated

by usually more than one generation and are always subject to what a group or an
individual is able to do. Tikanga are tools of thought and understanding. They are
packages of ideas which help to omgarbehaviour and provide some predictability

in how certain activities are carried out. They provide templates and frameworks to
guide our actions and help steer us through some huge gatherings of people and
some tense moments in our ceremonial life. Thejp us to differentiate between
right and wrong in everything we do and in all of the activities that we engage in.
There is a right and proper way to conduct one's 8dad 2003)

As Meadg¢s analysis of ti kan gthe souxesteferencedo s t
here, we will often use his discussion as a reference point for this section, and relate other
observations back to it. Meadg¢s descripti
tikanga in the literature, although his gtiehtion in terms of being subject to what the
individual or group can do is not specifically stated elsewhere in the works referred to here.
Rat her , as Paterson posits, avalues are c
achi eveda, 992 Bkanga are gererally tonsidered to be standards to which
Maori aspire, such that the tikanga is/are not revised to fit the capacity of the group.

Mead uses the word tikanga to describe both the overarching set of rules, and singularly to
describe mdividual beliefs and practices. He recognises, applying the latter application,
that tikanga differ in scale:

Some are large, involve many participants and are very public . . . Other tikanga are
small and are less public. Some of them might be carngdby individuals in
/solation from the public, and at other times participation is limited to immediate
family. There are thus great differences in the social, cultural and economic
requirements of particular tikan@dead 2000).

Some personal tikangaédd identifies are: the practice of separating the household wash
into clothing and bedding on the one hand and cloths associated with food on the other;
appropriately treating and burying the whenua (placenta) and the pito (umbilical cord) after
a birth;and christening a child by the local river (Mead 2003).

Mead¢cs discussion appears to be is in |ir
Hohepa/ Wil liams distinguish between the urt
be defined as law ing widest sense, while kaupapa and kawa is the process and ritual of
ti kangada (Hohepa 1996) .

Tikanga can be universal to @&faori, or particular to certaigroups. This is consistent
with Meadc¢cs observation t hat hréeughkime) &reaheld r e
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to be ritually correct, are validated by
poi nt t hat ti kanga is not stati c, but ev
modi fications added by fimbothithase obeervatians froMu t u /
their own tribal perspective:

In Te WhdnauMoana and Te Rorohuri's case, this [tikangal is a vast body of
knowledge, wisdom and custom. It derives from the very detailed knowledge
gained from residing in a particular geaghic area for many hundreds of years, of
developing relationships with other neighbouring communities as well as those
further afield, and learning from practical experience what works and what does not
(McCully 2003).

As per Meadc¢s ogtseetatiec adturemitikanga,ghe Wditangi Tribunal
emphasised the fluidity of tikanga:

Although custom law is often portrayed as immutable, change was happening all the
time. AsMéori law was based on values rather than a rigid set of rules, chamge co

be readily accommodated, provided the underlying principles were maintained. Thus,
by remaining true to its basic valudédori culture was able to adopt and adapt while
retaining its essential forfdNaitangi Tribunal 1997).

Paterson similarly obserse

One populalPdkehaonception is thabldori values are uniform and static. That is
false. As in any dynamic culture, the values of Méori are able to adapt to
changing circumstances and to vary from person to person and from group to group
(Pattersa 1992).

Mead refers to these values as tapu, mana, noa, manaakitanga, take, utu, ea, and many
others, which he reports all play a part in explaingori customary practices (Mead
2003).

Value lessons and codes of conductNtiori are prescribed withi Kérero Tawhito, the
traditions and e&emyt hsc¢, miaoy AsoWalkevpositedh ar e

A myth might provide a reflection of current social practice, in which case it has an
instructional and validating function or it is an outwamjection of an ideal
against which human performance can be measured and pe(#deiger 1978).

(The writers dongt ascribe to the use of
connotations, usages, and understandings from the English lenquay manya
predominantly Europea&cultures. In particular, the thought they are somehow imaginary
or make believe is dismissed Maori & as any Christian would dispute the chronicles of

the Holy Bible related as myths. Instead, we use here the gémenmgakoreroa ngéa
tipuna or basically the teachings of the ancestors.)

Several writers stress that tikanga (as indicated by the root of the word beiagaikact)
must be carried out correctly. (Mead 2003), (McCully 2003), (Hohepa 1996), (\aita
Tribunal 1997) This is the central lesson conveyed in several of the traditions. Walker

expl ains, for example, the incorrebMdorireci
rationale for mang¢gs | oss of i ncenofthé eofrectt vy ,
performance of ritwual. Similarly the trans:t

Maui before the proper rituals had been completed (Walker 1978).
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Mead al one of the writers ref erogahwvaleaionher e
of tikangaa:

The witnessing of the event is necessary to validate socially the individual
performance of the tikanga. People, including members of the perfolfmjmg
need to be convinced that the tikanga was carried out properly apdecen

The social precedents and value lessons that stem from the traditions confirm that tikanga
itself is seen as descending from the gods, although this point is not specifically made
within the sources reviewed, perhaps being taken as understoedvétoit is implicitly

recognised in Meadg¢s observations regardi
conduct ritual:

There is a belief that if the rituals are not performed properly some misfortune will
be visited upon the group. Thus there igrarg) incentive to get it right. The belief
that individuals who trample on tikanga or mangle how they are put into practice
will cause misfortune to the group is still very strong among several iwi. Some
misfortune is expected to be visited upon the asjas punishment for offending

the ancestors and the Gods of Migori world (Mead 2003).

Patterson finds that like mythsyhakatauaki(proverbs) provide precedents for proper
behaviour. He cites examples relating to the practice of understanding arglfoarthe
natural environment, encouraging diligence, courage, honesty and reciprocity (Patterson
1992).

Tikanga and the Law

While the marae is unquestionably the place for issues of tikanga to be discussed and
resolved,M&ori are now subject to thgirisdiction of thePakehacourts. Accordingly,
tikanga has been variously considered, described, defined, and even (arguably) applied
within the statues, and the legal system in Aotearoa / New Zealand. Here we will look at
some such treatments, also cdesing the relative powers and jurisdictions of the various
institutions in terms of their contemporary treatment of tikavigari.

According to a search in February 2001 by Dr Alex Frame the following statutes include
references to tikanga:

Ngai Tahu CGhims Settlement Act 1998 (70 times)

Te Ture Whenua Maori Act 1993 (22 times)

Walkato Raupatu Claims Settlement Act 1995 (11 times)
Resource Management Act 1991 (8 times)

Ngati Turangitukua Claims Settlement Act 1999
Fisheries Act 1996 (3 times)

BiosecurityAct 1993 (2 times)

Education Act 1989 (2 times)

Building Act 1991 (once)

Crown Minerals Act 1991 (once)

Health Research Council Act 1990 (once)

Maniapoto Maori Trust Board Act 1988 (once)

Te Runanga o Ngati Awa Act 1988 (once)

Local Government Official Irdrmation and Meetings Act 1987 (once)
Waitangi Day Act 1976 (once)

Treaty of Waitangi Act 1975 (once)
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Maon Trust Boards Act 1955 (once)

It should initially be noted that treatmentM&ori rights (and particularlyviaori concepts)

by the courts has beemtgect to the prevailing dominaméakehaattitudes of the day.
Accordingly, M&ori have generally received little recognition of the validity of their
perspectives, or protection of their rights as guaranteed under the Treaty of Waitangi, the
doctrine of abriginal law, and British common law. Such treatment at any particular time
has likely been influenced by international trends in the status of indigenous rights;
however we will not investigate these international developments here.

As a result of thiswith the possible exception of the early colonial period, and occasional
enlightened rulings, the recognition and provision Kééori conceps referred to here
should be recognised as being a recent development. Courts finding in faké@orobn

the bais of recognition of mana or protection of mauri would have been unthinkable thirty
years ago.

A fundamental shift in position that has facilitated recent court decisions in favour of
Maori is willingness by the courts to (attempt to) view the evidereferb them from a

Ma&ori perspective. This change in perspective is referred to, and examples provided, later
in the review.

This review will not substantially investigate the social and political developments that
have lead to this change. Nor will it &e® consider the legislative regimes that have been
imposed orMaori, and which have fundamentally underminddori society over the last

two centuries, rather we will concentrate on contemporary (e.g. the 1230 3@ars)
legislative and legal developmis.

The Waitangi Tribunal has been a critical element in articulating an authorika#ioe
perspective based on treatmentiori by theCrown in terms of the Treaty of Waitangi.

As discussed later, the authority of the views of the Waitangi Tribhagk won
recognition by the mainstream courts, with judgements that relevant findings of the
Tribunal must be taken into account by the courts when making their decisions.

The Wai t an glhanganui Biven Repagiovides a valuable analysis of the
changing treatment over time bfaori property rights and values by various law courts.
Providing an insight into the manner in which earkeurts investigatingViaori rights
functioned, and the relative jurisdiction of the Waitangi Tribunal, the Tribimahe
Whanganui River Report had this to say:

Apart from the finding that Atihaunui owned the bed at 1840, we consider that the
decisions in the courts now have limited value for this inquiry. The factual base on
which the legal findings depended isvntoo much in question. Special legisiative
authority was needed for ttMéori Appellate Court to act. It was not operating
within its normaljurisdiction. Also, the matters before that court were maltters of
fact not lawé matters of custom and Native LaGdurt process but its findings of

fact were determinative. Nor are they binding on us. Though the results are binding
on the parties unless overturned, we are not a court, and on questions of fact (not
law) we can inquire beyond the evidence that warbethe court. On the
application of facts to law, or in our case to the principles of the Treaty, this claim
differs in two critical respects. First, it is concerned with the river entire. To fit the
Jurisdiction of the Native Land Court, the litigaticconcerned only the bed,
creating an artificial division of the river. This appears to have influenced the
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approach taken. The nature of the case before us Is not that which was before the
courts. Second, the claim before us is founded on the rights ofaheants under

the Treaty of Waitangi. The Treaty rights of Atihaunui were not in issue in the
riverbed litigation, they were not within the jurisdiction of the courts to consider at
that img(Waitangi Tribunal 1999).

As a result of social and politicathanges, often precipitated by legal victories
internationally and nationally, and due to the work of the Waitangi Tribunal, New Zealand
legislation has started to refldd&ori rights, values and concepts. For example, Section 3

of the Te Ture Whenua M&cAct 1993, perhaps the most significant legislation dealing
with and incorporating M2or.i C 0N c e ypatues, de
and pr athetsdme definition as included in the RMA (1991).

Therefore, theMaori Land Court- beause of Sections 27 and 29 of Te Ture Whenua
Maori - has become the defacto forum for determining tikanga issues (along with the
Maori Appellate Court). Bennion observes that the requirement in the Act that the court
determine interests iMaori customaryl and &according to tikan
according to adathe anci Maotipeauplt@dnsasande qsi
previousMaori Affairs Act 1953 is an important change. He sees this as requiring the court

to determine the matter fromMaori perspective looking outwards, rather than from the
doutside |l ooking ina (Bennion 2001).

The New Zealand Law Commission suggests that the specialist knowledge largely
possessed by thdaori Land Court is not knowledge of custom but of the complex laws
designed to replace customary tenure (New Zealand Law Commission 2001). However,
where such an inquiry concerns a matter of tikanga, the Chief Judge can appoint two or
more persons with aknowl eMagrid &awd t éep ecroiue
Whakappa in Law section for further discussion) It is unfortunate that there is no similar
provisions for the Environment Court as it would likely assist them in determining such
mattersa currently left largely to the discretion of the presiding judge in asg.ca

Both theMéaori Land Court and High Court have the discretion to refer matters of tikanga
to theMaori Appellate Court under sections 60 and 61 of Te Ture Whbtaai Act, as

was the case iMauraki Médori Trust Board & Anor 8. The TOKM & Ors.(1995)The
Maori Appellate Court under Section 62 may also appoint two additional non judicial
members with knowledge and experience in tikangori. Decisions of theMaori
appellate Court in matters of tikanga are binding onM&eri Land and High Courts. To

our knowledge, this has happened on only very few occasions.

For example th&lgéti Ruanui Claims Settlement Act 20@8hedule 5 states:

The pa remains one of the areas where the footsteps of our Tupuna remain pristine.
The area remains uncut, uncultivatadd in its unspoiled state. It is a remote place
where the people would be able to sit and reflect on the life of their ancestors
sensing the Ihi (power), Wehi (fear), and the mauri (life force) emanating from the
land.

And Schedule 11:

The mauri (lifeforce) of all species is important Ngéti Ruanui, the essence that
binds the physical and spiritual elements of all things together, generating and
upholding all life. All species of the natural environment possess a life force, and
all forms of life ae related.
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