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I. During its recent deliberations in Raglan the Academic Advisory Group of 

IBA/SEERIL covered a wide range of aspects of new energy-related underground 

technologies, in particular hydraulic fracturing or fracking with regard to unconventional 

oil and gas reservoirs, geothermal energy and carbon-capture storage or CCS. The wide 

range is partly due to the global composition of AAG’s membership and partly due to the 

diversity of the substantive aspects involved. During the next couple of minutes I shall 

attempt to set the context for our conference and try to identify several key problem 

complexes within the playing field of the law and policy aspects of Energy Underground. 

To my understanding the following aspects deserve particular attention and 

consideration: 

 

1. Complex No. 1: 

The political and legal attitude towards new underground technologies, to a considerable 

extent, is determined by the relationship between general energy and environment 

policies as well as by the portfolio of energy resources prevailing in a particular country. 
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Historically, subsurface technologies were almost exclusively supported and driven by 

energy supply considerations and strategies. Underground hard coal mining is the prime 

example. Later, exploitation of conventional oil and gas reservoirs became equally, if not 

more, relevant for the supply system. During the last decades non-extractive purposes 

such as oil and gas storage and underground waste disposal emerged as additional 

uses. 

 

In connection with this expansion of underground uses we have experienced a shift in 

policy emphasis to the effect that environmental concerns and objectives became as 

important a factor as energy procurement and supply considerations. 

 

The relative weight attributed to each of the two aspects largely depends on domestic 

energy and environment policies and on the energy portfolio in a given national context. 

 

-   Thus, e.g., a strong policy in favour of energy independence and attraction of 

domestic as well as foreign industrial investments through lower energy prices will work 

towards encouraging exploitation of unconventional hydrocarbon resources – a process 

that presently is in full swing in the United States; 

 

-   In contrast, where a country or region enjoys large undeveloped conventional energy 

resources while being confronted with serious environmental problems, especially in 

water management, as is the case in many African countries, there will not be a keen 

interest in applying unconventional exploitation technologies involving environmental 

hazards; 

 

-   or: where the direction of general energy policy is geared towards switching from 

fossil fuels to renewables (wind, solar energy) as is the case in my country Germany, 

there will not be much interest in shouldering the high investment costs and 

environmental risks of developing carbon-capture-storage (CCS) technologies only for a 

relatively limited transitional period of time; 
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-   On the other hand, where there is a substantial reliance on fossil fuels as in China 

and Australia, there will certainly be a stronger interest in and support of CCS 

technologies. 

 

Finally, the relative weight of energy supply or environmental arguments in individual 

domestic contexts, of course, is also dependent on the overall global energy situation. 

While, at present, the global energy landscape looks relatively stable, any future 

disruptions of global energy markets as, e.g., in the 1970s could and would lead to a 

rearrangement of priorities between supply and environment considerations on the 

national level. 

 

2. Complex No. 2: 

As far as the leading legal subject matter relevant for the new underground technologies 

in question is concerned, it appears that mining law takes the central position. This is not 

surprising since mining of solid minerals and, later, hydrocarbons has been the 

paradigmatic underground use with regard to which traditional legal rules were shaped. 

However, mining legislation has always shown a retarding tendency in adopting new 

trends outside its central area. 

 

Therefore, in quite a number of jurisdictions, mining law was and is not too well prepared 

to also cover non-mineral production as, e.g., geothermal energy, and non-extractive 

underground uses such as CCS. Stretching, e.g., mining law to geothermal energy by 

declaring it a “deemed mineral” and beefing up mineral law so as to cover the specific 

environmental risks of hydraulic fracturing are just some of the legislative strategies to 

provide an adequate basis for new subsurface technologies. Other characteristics of 

new technologies such as the migratory nature of geothermal energy and new drilling 

techniques as, e.g., directional drilling pose additional problems for established legal 

institutions such as the spatial demarcation and confinement of mineral titles. These 

particular aspects may even impact upon the areas of private and public international 

law with their established tenets of lex situs and national sovereignty respectively. 

 

3. Complex No. 3: 
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In another problem complex of a very basic nature, mining law has played an 

exceptionally important and formative role: the demarcation of the legal spheres 

between the surface owner and the subsurface user or, in this particular context, the 

holder of mineral titles. The relationship between the two spheres has long been 

characterized by the clash between two rather radical concepts: the idea of the surface 

owner being also the owner of the cone-shaped subsoil down to the centre of the earth 

on one side and the holder of a mineral title having absolute dominance over the 

pertinent subsoil mineral as well as ancillary rights to use the surface for the purpose of 

performing mining operations on the other. The legal position of the mineral title holder, 

in many jurisdictions and over long periods in history, has been backed by sovereign 

prerogatives as, e.g., crown rights and public domain in the Anglo-Saxon world or 

regalian rights in the Civil Law world. The conflicting principles have been marked by 

various concepts in the Common law and the Civil Law worlds such as the accession 

principle of all-embracing surface and subsurface ownership on the one hand and the 

principle of severed rights to certain minerals on the other. It is a fascinating 

comparative exercise in Common and in Civil Law to analyze the ramifications of this 

complex with regard to new subsurface technologies. 

 

4. Complex No. 4: 

Finally, the emergence of new underground uses has raised or at least illustrated a 

relatively new area of legal issues, which – to a large extent – is still a terra incognita: 

the resolution of conflicts of subsurface uses. Over the last decades underground uses 

have significantly increased in various forms. Apart from unconventional gas exploration 

and production, geothermal energy and CCS there are the more traditional kinds such 

as underground storage of oil and gas, underground waste disposal and the classic 

underground mining. The space underneath the surface gets crowded and conflicts are 

bound to arise and this calls for legal solutions. 

 

In individual conflict situations licensing procedure rules will normally hold in store 

criteria for priority awards with regard to competing license applications. One criterion 

may be the preponderant public interest linked to one of the applications. Extremely 

thorny issues arise once one of the competing uses is already covered by a valid license 

and another use comes into play which may be backed by a superior public interest. 
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Here constitutional aspects pertaining to the protection of mineral titles as “property” 

have to be taken into account. This fascinating legal scenario has shaped up in practice 

in Australia within the conflict between the licensing regimes for greenhouse gas storage 

and for petroleum production. Leaving these conflicts for the courts to decide on a case-

by-case basis is an extremely unsatisfactory alternative. A much more promising way 

may be an attempt to prospectively avoid such situations. The relevant area of law for 

achieving this would be to extend the ambit of planning or zoning law to the subsurface. 

This is what appears to be the direction to which developments in the Netherlands and 

Germany at present are pointing. 

 

II. It is on this forward-looking note that I would like to conclude my introductory 

observations. Forward-looking in today’s sense means the outlook to the next couple of 

hours of our conference. It will put together a fascinating kaleidoscope of the problem 

areas just discussed ranging from Common and Civil Law Principles affecting Rights in 

Underground Resources to Legal Aspects of the Development of Carbon Capture and 

Storage Technologies as well as Stratigraphic Allocation further to Hydraulic Fracturing 

and other Advanced Hydrocarbon Development Techniques. The discussion will involve 

experts from very different jurisdictions adding up to a truly global perspective. The only 

thing that is left to me at this stage is to wish us all an exciting day of insight and 

intellectual enrichment. 

 

 


