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The 2021 issue of Taumauri��WKH�:DLNDWR�/DZ�5HYLHZ��UHÀHFWV�WKH�IRXQGLQJ�JRDOV�RI�Te Piringa 
Faculty of Law: professionalism, biculturalism, and the study of law in context – and its wide-ranging 

contribution to creating a distinctive New Zealand jurisprudence since its establishment 30 years 

ago in 1991.

Justice Susan Glazebrook in her inaugural 2021 McKenzie Elvin lecture sets the scene with 

a magisterial analysis of the Rule of Law, questioning whether it is a guiding principle or merely 

a political catchphrase. She concludes that respect for human rights, access to justice for all, 

providing redress for historical disadvantage are essential ingredients for the Rule of Law if it is to 

RSHUDWH�DV�D�JXLGLQJ�SULQFLSOH�ZLWK�QRUPDWLYH�H൵HFW�DFURVV�WKH�OHJDO�V\VWHP�DQG�WUDQVIRUP�VRFLHW\�
Continuing with the broad theme of the Rule of Law, Edward Willis interrogates the reasons why 

the New Zealand courts appear to be reluctant to address constitutional law issues. He considers 

ZKHWKHU�WKH�UHOXFWDQFH�WR�JUDSSOH�ZLWK�FRQVWLWXWLRQDO�LVVXHV�PHUHO\�UHÀHFWV�D�WUDGLWLRQ�RI�SROLWLFDO�
deference but concludes that judicial practice may be more nuanced and tempered by a last resort 

approach to determining constitutional issues only where required to do so to decide the case at hand. 

:LOOLV�VXJJHVWV� WKDW� MXGLFLDO�HTXLYRFDWLRQ�¿WV�ZHOO�ZLWK�1HZ�=HDODQG¶V�XQZULWWHQ�FRQVWLWXWLRQDO�
framework by preserving the ability for the courts to determine constitutional questions if and when 

required to do so at some future point. He also suggests that leaving constitutional questions open 

for legal determination in this way acts as a check and balance on political power similar to the 

LQÀXHQFH�WKDW�FDQ�EH�H[HUWHG�XQGHU�D�ZULWWHQ�FRQVWLWXWLRQDO�IUDPHZRUN��:KLOH�RQ�WKH�LQWHUQDWLRQDO�
SODQH��KH�FRQVLGHUV�WKH�UROH�RI�SURSRUWLRQDOLW\�LQ�WKH�FRQWH[W�RI�DUPHG�FRQÀLFW�

3DXO�+XQW�LQ�KLV�SRZHUIXO�+RQRUDU\�'RFWRUDO�DGGUHVV�VXUYH\V�WKH�EURDG�¿HOG�RI�KXPDQ�ULJKWV�
and concludes that beyond combating discrimination, human rights have a legitimate role to play in 

safeguarding human dignity and guaranteeing the right to a decent home. Human rights guarantees 

are considered further by Vinod Bal in relation to queer and transgender persons in the sphere of 

international criminal law. He concludes that international criminal law plays a critical role by 

ensuring that queer and transgender persons are treated with dignity and protected from persecution. 

While Danielle Graham considers the right to clean drinking water from the theoretical concept 

RI�0DVORZ¶V�KLHUDUFK\�RI�QHHGV�DQG�6'*��WR�GHPRQVWUDWH�WKH�FXUUHQW�JDSV�LQ�WKH�ODZ�DQG�SROLF\�
relating to aquifer management under the framework of the Resource Management Act 1991.

Finally, Chief Judge Heemi Taumaunu in his 2020 Norris Ward McKinnon lecture sets out a 

SRZHUIXO�YLVLRQ�IRU�DFFHVV�WR�MXVWLFH�IRU�DOO�LQ�WKH�'LVWULFW�&RXUW�IRXQGHG�RQ�D�0ƗRUL�ZRUOGYLHZ�
IRU�WKH�IXWXUH��7H�$R�0ƗUDPD�±�D�PRUH�HQOLJKWHQHG�ZRUOG��WKDW�SURYLGHV�ZUDS�DURXQG�VHUYLFHV�WR�
address the underlying causes of crime from the establishment of the Youth Court in 1989 to the 

$OFRKRO�DQG�2WKHU�'UXJ�7UHDWPHQW�&RXUW�LQ�������DQG�UHKDELOLWDWH�R൵HQGHUV�

Dr Trevor Daya-Winterbottom FRSA FRGS

Editor in Chief

Te Piringa Faculty of Law

University of Waikato
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The question I pose in my title is whether the rule of law is a guiding principle or a mere catchphrase.1 

For the United Nations at least the answer appears to be not just a guiding principle but the guiding 

principle. The United Nations website says that the rule of law is the foundation of friendly and 

equitable relations between states and the base of fair societies. It is fundamental to international 

peace and security and political stability; to economic and social progress and development; and to 

SURWHFW�SHRSOH¶V�ULJKWV�DQG�IXQGDPHQWDO�IUHHGRPV�2 An all-embracing concept.

In his 2004 book on the rule of law, Professor Brian Tamanaha said that, despite all the divisions 

in the world, there was worldwide agreement on one point, and one point alone: that the rule of 

law is a good thing.3 Support for the rule of law had long been orthodox among the Western states 

he says,4 but other supportive statements have come from President Vladimir Putin of Russia, 

various Chinese leaders, former Presidents Robert Mugabe of Zimbabwe, Abdurrahman Wahid of 

Indonesia, Mohammed Khatami of Iran, and a notorious Afghan warlord.5

It does not take much imagination to realise that this disparate group of supporters must either 

KDYH�D�YHU\�GL൵HUHQW�YLHZ�RI� WKH�UXOH�RI� ODZ�IURP�WKDW�HVSRXVHG�E\� WKH�8QLWHG�1DWLRQV�RU� LW� LV�
indeed a mere catchphrase. But, even if it is just a catchphrase for some of those people, the fact 

WKDW� WKH\� VHH� LW� DV� QHFHVVDU\� WR� SURIHVV� DOOHJLDQFH� WR� WKH� FRQFHSW� LV� VLJQL¿FDQW� LQ� LWVHOI�� ,I� WKH�
VWDWHPHQWV�RI�VXSSRUW�IRU�WKH�FRQFHSW�UHSUHVHQW�D�GL൵HUHQW�YLHZ�RI�WKH�UXOH�RI�ODZ��WKH�GL൵HUHQFHV�
DUH�QR�GRXEW�UHÀHFWHG�LQ�WKH�DFDGHPLF�GHEDWH�DV�WR�ZKHWKHU�WKH�FRQFHSW�RI�WKH�UXOH�RI�ODZ�VKRXOG�
be formal (thin) or alternatively substantive (thick).�

� -XGJH�RI�7H�.ǀWL�0DQD�1XL�R�$RWHDURD�6XSUHPH�&RXUW�RI�1HZ�=HDODQG�DQG�3UHVLGHQW�RI�WKH�,QWHUQDWLRQDO�$VVRFLDWLRQ�
of Women Judges (IAWJ).

1 This article is based on the University of Waikato & Mackenzie Elvin Law 2021 annual public lecture given in Tauranga 

RQ����0D\�������,�WKDQN�P\�FOHUN��'RQ�/\H��DQG�P\�DVVRFLDWH��5DFKHO�0F&RQQHOO��IRU�WKHLU�DVVLVWDQFH�LQ�SUHSDULQJ�
this paper. I also thank McKenzie Elvin Law for sponsoring the lecture and for their hospitality. A live recording of the 

speech, as originally given, can be accessed at Mackenzie Elvin Law “The University of Waikato & Mackenzie Elvin 

Law 2021 annual public lecture with Justice Glazebrook” (May 2021) <www.mackenzie-elvin.com>.

2 United Nations “What is the Rule of Law” <www.un.org>. The rule of law has also been described as “a concept at 

the very heart of the [United Nations] mission”: 7KH�5XOH�RI�/DZ�DQG�7UDQVLWLRQDO�-XVWLFH�LQ�&RQÀLFW�DQG�3RVW�&RQÀLFW�
6RFLHWLHV��5HSRUW�RI�WKH�6HFUHWDU\�*HQHUDO�81�'RF�6��������������$XJXVW�������DW�>�@�

3 Brian Z Tamanaha On the Rule of Law: History, Politics, Theory (Cambridge University Press, Cambridge, 2004) at 3.

4 At 1–2. See for example, the Declaration on Democratic Values by the G7 countries at the 1984 London Summit: G7 

Research Group “Declaration on Democratic Values” <www.g7.utoronto.ca>.

5 Tamanaha, above n 3, at 2. The Chinese leaders referred to were former PRC Presidents, Jiang Zemin and Hu Jintao. 

The Afghan warlord referred to was Abdul Rashid Dostum.

�� A leading article on this distinction is: Paul P Craig “Formal and substantive conceptions of the rule of law: an 

DQDO\WLFDO� IUDPHZRUN´� �������3/������3URIHVVRU� -RVHSK�5D]� LV�D�SURSRQHQW�RI�D� �WKLQ��DSSURDFK�� -RVHSK�5D]�The 
Authority of Law (2nd ed, Oxford, Oxford University Press, 2009) at 221. An advocate of a substantive (thick) 

approach is Lord Bingham: Tom Bingham The Rule of Law��/RQGRQ��3HQJXLQ�%RRNV��������DW����
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The thin or formal notions7 of the rule of law include requirements such as the manner in which 

laws are promulgated, that they are clear, not retrospective and that nobody is above the law.8 

Proponents of the thin view generally do not pass judgement on the content of laws. The thick or 

substantive views of the rule of law include all the thin formal requirements but, engrafted onto the 

concept, are other requirements, such as democracy, human rights, an independent judiciary and 

access to justice.9

6R�LQWR�ZKLFK�FDPS�GR�,�IDOO"�7R�DQVZHU�WKDW�TXHVWLRQ��¿UVW��D�ELW�RI�KLVWRU\��,�VWDUW�ZLWK�WKH�
United States which prides itself on being the oldest democracy in the world and the land of 

freedom.10�/RRNLQJ�¿UVW�DW�IUHHGRP��,VDEHO�:LONHUVRQ�LQ�KHU�UHFHQW�ERRN��Caste, points out that, 

IRU�WKH�¿UVW�����\HDUV�RI�ZKDW�LV�QRZ�WKH�8QLWHG�6WDWHV��WKH�YDVW�PDMRULW\�RI�$IULFDQ�$PHULFDQV�
were slaves who, as she puts it, lived under the terror of people who had, by law, absolute power 

over their bodies and who faced no sanction for any atrocities they could and did conjure up.11 Of 

WKH�����PLOOLRQ�$IULFDQ�$PHULFDQV�LQ�WKH�8QLWHG�6WDWHV�LQ�������DSSUR[LPDWHO\�IRXU�PLOOLRQ�ZHUH�
slaves.12�6R��LI�\RX�ZHUH�$IULFDQ�$PHULFDQ�LQ�������WKHUH�ZDV�DQ�DOPRVW����SHU�FHQW�FKDQFH�\RX�
were a slave and, therefore, legally classed not as human but as property. Wilkerson points out that 

it took a civil war, the deaths of three-quarters of a million soldiers and civilians, the assassination 

RI�D�SUHVLGHQW�DQG� WKH�SDVVDJH�RI� WKH�7KLUWHHQWK�$PHQGPHQW� LQ������WR�EULQJ� WKH� LQVWLWXWLRQ�RI�
slavery in the United States to an end.13

Or was it in fact at an end? After an all too brief period of twelve years, known as Reconstruction, 

the federal government withdrew from the South and left the liberated slaves in the hands of those 

who had enslaved them. And, as Wilkerson says, these people designed a labyrinth of laws to put 

black citizens into indentured servitude, to take voting rights away, to control where they lived and 

how they travelled and to seize their children for labour purposes.14 These laws became known 

from the 1880s as Jim Crow laws, after a character devised in the 1830s by Thomas Dartmouth 

Rice, supposedly modelled on a slave.15 As Jim Crow, Rice performed a very popular song and 

7 ³1RWLRQV´�LV�GHOLEHUDWHO\�XVHG�LQ�WKH�SOXUDO�EHFDXVH�WKHUH�DUH�PDQ\�GL൵HUHQW�IRUPXODWLRQV�RI�WKH�UXOH�RI�ODZ�ZKLFK�
could be described as “thin”: Tamanaha, above n 3, at 91–94.

8 3URIHVVRU�7DPDQDKD�LGHQWL¿HV�WKUHH�WKHPHV�DV�UXQQLQJ�WKURXJK�WKH�UXOH�RI�ODZ�WUDGLWLRQ��JRYHUQPHQW�OLPLWHG�E\�ODZ��
formal legality (as in public, prospective, general, certain and equally applied) and rule of law and not by man: at ch 9.

9 See for example, the “rights” conception coined by Dworkin: Ronald Dworkin “Political Judges and the Rule of Law” 

����������3URFHHGLQJV�RI�WKH�%ULWLVK�$FDGHP\�����DW������7KH�³ULJKWV´�FRQFHSWLRQ�WDNHV�ULJKWV�DV�SDUW�RI�WKH�UXOH�RI�
law and posits that there is no distinction between the rule of law and substantive justice.

10 See below at n 30 and the national anthem, the Star-Spangled Banner.

11 Isabel Wilkerson Caste: The Lies That Divide Us��3HQJXLQ�%RRNV��/RQGRQ��������DW�����,VDEHO�:LONHUVRQ�LV�WKH�¿UVW�
woman of African American heritage to have won the Pulitzer Prize in journalism.

12 $DURQ�2¶1HLOO�³%ODFN�DQG�VODYH�SRSXODWLRQ�LQ�WKH�8QLWHG�6WDWHV����������´�����0DUFK�������6WDWLVWD��ZZZ�VWDWLVWD�
com>.

13 Wilkerson, above n 11, at 48.

14 At 48.

15 Leslie V Tischauser Jim Crow Laws (ABC-CLIO, Santa Barbara, 2012) at 1–2.



4 Waikato Law Review Vol 29

GDQFH�URXWLQH�LQ�EODFNIDFH��DFWLQJ�OLNH�D�EX൵RRQ�DQG�VSHDNLQJ�ZLWK�DQ�H[DJJHUDWHG�DQG�GLVWRUWHG�
imitation of African American Vernacular English.��

The Jim Crow laws spread throughout the South and even to a degree in the North and basically 

legalised racial segregation. They were backed up by extreme violence against African Americans 

by individuals and organisations such as the Ku Klux Klan. While that violence was not legal, it 

may as well have been as the perpetrators operated with impunity and often to large crowds of 

onlookers and souvenir hunters.17�$�YHU\�GL൵HUHQW�IDWH�RI�FRXUVH�DZDLWHG�DQ\�EODFN�SHUVRQ�DFFXVHG�
of any crime (whether rightly or wrongly) even if they avoided lynching. Acquittals were rare and 

prisons provided another form of forced labour.18

Segregation was present in every aspect of society. African Americans were excluded from 

railway cars, buses, steamboats, sat in secluded and remote corners of theatre and lecture halls, 

could not enter most hotels, restaurants and restaurants except as servants.19�7KH\�SUD\HG�LQ�VSHFL¿F�
pews designated for them, were educated in segregated schools, punished in segregated prisons, 

nursed in segregated hospitals and buried in segregated cemeteries.20

The Courts were complicit right to the top. The segregation laws were given the seal of 

DSSURYDO� LQ������E\� WKH�QRWRULRXV�8QLWHG�6WDWHV�6XSUHPH�&RXUW�GHFLVLRQ�RI�Plessy v Ferguson 

which concerned a Louisiana law segregating carriages on railways.21 The Supreme Court upheld 

the constitutionality of racial segregation under the “separate but equal” doctrine.22 There was a 

minority voice but a lone one and ironically from a former slaveholder from Kentucky who had 

��� This was an early example of what were known as minstrel shows, popular from the 1830s to the early 1900s where 

white entertainers in blackface performed song and dance routines designed to mock black people and to perpetuate 

damaging racial stereotypes: see generally Stephen Johnson (ed) Burnt Cork: Traditions and Legacies of Blackface 
Minstrelsy (University of Massachusetts Press, Baltimore, 2012).

17 :LONHUVRQ�� DERYH� Q� ���� DW� ��±���� 6HH� JHQHUDOO\� 5DOSK� *LQ]EXUJ� 100 Years of Lynchings (Black Classic Press, 

Baltimore, 1988). For an example of the complicity of the courts with regard to impunity: see United States v Harris 
����86������������ZKHUH�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�UXOHG�WKDW�WKH�IHGHUDO�JRYHUQPHQW�FRXOG�QRW�SURVHFXWH�
D�VKHUL൵�DQG�RWKHUV�IRU�FRQVSLULQJ�WR�O\QFK�IRXU�EODFN�SULVRQHUV�LQ�7HQQHVVHH��7KH�ORQH�GLVVHQWHU�ZDV�-XVWLFH�-RKQ�
Marshall Harlan.

18 See generally Douglas A Blackmon 6ODYHU\�%\�$QRWKHU�1DPH��7KH�5H�HQVODYHPHQW�RI�%ODFN�$PHULFDQV� IURP� WKH�
Civil War to World War II (Anchor Books, New York, 2009). Tens of thousands of Black Americans were arrested on 

arbitrary charges, then “leased” by state and county governments to various companies and compelled to work in coal 

mines and other forced labour: at 4.

19 C Vann Woodward The Strange Career of Jim Crow (2nd ed, Oxford University Press, New York, 1974) at 18–19.

20 At 19.

21 Plessy v Ferguson�����86������������
22 The 7:1 majority opinion was written by Justice Henry Billings Brown. The majority held that the Constitution of the 

United States was only intended to secure the legal equality of African Americans and not their social equality: “If 

one race be inferior to the other socially, the Constitution of the United States cannot put them upon the same plane”: 

at 552.
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opposed abolition.23 Justice John Marshall Harlan famously wrote in his dissent “Our constitution 

is color-blind” and that:24

The arbitrary separation of citizens on the basis of race while they are on a public highway is a badge 

of servitude wholly inconsistent with the civil freedom and the equality before the law established by 

WKH�&RQVWLWXWLRQ��,W�FDQQRW�EH�MXVWL¿HG�XSRQ�DQ\�OHJDO�JURXQGV��

Self-evident I would have thought. The majority decision to the contrary, however, ensured the 

survival and expansion of Jim Crow laws.

And it appears that the extent of those laws in the “land of the free” astonished even the Nazi 

policy makers who were, in the 1930s, helping design the laws to subjugate the Jewish people, 

using the United States laws as their model.25 Wilkerson points out (no doubt somewhat for 

UKHWRULFDO�H൵HFW��WKDW��HYHQ�IRU�WKH�1D]LV��VRPH�RI�WKH�$PHULFDQ�ODZV�ZHQW�WRR�IDU��6KH�QRWHV�WKDW�
WKH�UXOH�ZKHUH�RQH�GURS�RI�$IULFDQ�$PHULFDQ�EORRG�PHDQW�FODVVL¿FDWLRQ�DV�EODFN�ZDV�FRQVLGHUHG�
too harsh for the Nazis to emulate.��

It is important to remember that these Jim Crow laws were not just a temporary aberration.27 

They remained in place for some 100 years, mostly disappearing only as a result of the civil rights 

movement after World War II.28 Their dismantling has not, however, meant equality.29 And some of 

the restrictive laws have resurfaced more recently but in another form. 

23 Regarding his reversal from his earlier position on slavery, Justice John Marshall Harlan famously said, “Let it be 

said that I am right rather than consistent.” He would go on to become the single most consistent champion of black 

civil rights on the United States Supreme Court of his day: see generally Alan F Westin “Mr Justice Harlan” in 

Allison Dunham and Phillip B Kurland (eds) Mr Justice: Biographical Studies of Twelve Supreme Court Justices 

��QG�HG��8QLYHUVLW\�RI�&KLFDJR�3UHVV��&KLFDJR������������,�GR�QRWH��KRZHYHU��WKDW�-XVWLFH�+DUODQ�KDUERXUHG�D�VHHPLQJ�
animosity towards Chinese litigants: see generally Gabriel J Chin “The Plessy Myth: Justice Harlan and the Chinese 

&DVHV´�����������,RZD�/�5HY�����
24 Plessy v Ferguson�����86������������DW�����DQG�����
25 The Nuremberg Laws consisted of two pieces of legislation: Das Reichsbürgergesetz [the Reich Citizenship Law] 

(Germany) and Gesetz zum Schutze des deutschen Blutes und der deutschen Ehre [the Law for the Protection 

RI�*HUPDQ�%ORRG�DQG�*HUPDQ�+RQRU@��*HUPDQ\���)RU�DQ�DFFRXQW�RI� WKH� LQÀXHQFH�RI�$PHULFDQ�UDFH� ODZ�RQ�1D]L�
Germany, see James Q Whitman Hitler’s American Model: The United States and the Making of Nazi Race Law 

�3ULQFHWRQ��3ULQFHWRQ�8QLYHUVLW\�3UHVV���������7KHUH�ZDV�DOVR�DQ�DFWLYH�EDFN�DQG�IRUWK�WUD൶F�EHWZHHQ�$PHULFDQ�DQG�
Nazi eugenicists until the late 1930s: see Stefan Kühl 7KH�1D]L�&RQQHFWLRQ��(XJHQLFV��$PHULFDQ�5DFLVP��DQG�*HUPDQ�
National Socialism (Oxford University Press, New York, 1994) at ch 4.

��� :LONHUVRQ�� DERYH� Q� ���� DW� ���� 6HH� IRU� H[DPSOH��9LUJLQLD¶V� 5DFLDO� ,QWHJULW\�$FW� ����� ZKLFK�� EHVLGHV� SURKLELWLQJ�
LQWHUUDFLDO�PDUULDJH��GH¿QHG�D�ZKLWH�SHUVRQ�DV�RQH�³ZKR�KDV�QR�WUDFH�ZKDWVRHYHU�RI�DQ\�EORRG�RWKHU�WKDQ�&DXFDVLDQ´��
Wilkerson, above n 11, at 125.

27 ,Q� ������ 9LUJLQLD� ZDV� WKH� ¿UVW� FRORQ\� WR� RXWODZ� LQWHU�UDFLDO� PDUULDJHV��$ODEDPD� ZDV� WKH� ODVW� VWDWH� WR� UHSHDO� LWV�
endogamy laws in 2000: Wilkerson, above n 11, at 111.

28 7KH�&LYLO�5LJKWV�$FW�RI������DQG�WKH�9RWLQJ�5LJKWV�$FW������DUH�JHQHUDOO\�WDNHQ�WR�KDYH�IRUPDOO\�SXW�DQ�HQG�WR�-LP�
Crow laws. See also Brown v Board of Education of Topeka 347 US 483 (1954) in which the United States Supreme 

Court declared state-sponsored segregation of public schools unconstitutional and Loving v Virginia�����86����������
ZKLFK�GHFODUHG�XQFRQVWLWXWLRQDO� FULPLQDOLVDWLRQ�RI� LQWHU�UDFLDO�PDUULDJHV��0RUH� DERXW� WKH�9RWLQJ�5LJKWV�$FW� �����
below.

29 For example, the median wealth of white families (USD 171,000) is more than 10 times greater than that for black 

families (USD 17,000), while the unemployment rate for black Americans (six per cent) is approximate twice that of 

white Americans (3.1 per cent): Don Beyer The Economic State of Black America 2020 (United States Congress Joint 

(FRQRPLF�&RPPLWWHH�����)HEUXDU\��������ZZZ�MHF�VHQDWH�JRY�SXEOLF�!�DW���
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I focus on voting rights because of the importance of democracy in some conceptions of 

WKH�UXOH�RI� ODZ��$FFRUGLQJ�WR� WKH�:RUOG�(FRQRPLF�)RUXP�� WKH�8QLWHG�6WDWHV� LV�FODVVL¿HG�DV� WKH�
oldest democracy in the world, clocking up some 219 years as at 2019.30 Democracies have to 

be continuous in order to count. This rules out France, which otherwise would have had a good 

claim. Contenders also have to be nation States.31 This rules out Iceland which, despite a 1000-year 

tradition of parliamentary democracy, only became independent from Denmark in 1944.32

7KH�GH¿QLWLRQ�RI�GHPRFUDF\��IRU�WKH�SXUSRVHV�RI�WKH�OHDJXH�WDEOH��UHTXLUHV�DQ�H[HFXWLYH�GLUHFWO\�
or indirectly elected in popular elections and responsible either directly to voters or to a legislature. 

The legislature (and the executive if elected directly) must be chosen in free and fair elections 

DQG�D�PDMRULW\�RI�DGXOW�PHQ�PXVW�KDYH�WKH�ULJKW�WR�YRWH��1RWH�PHQ�RQO\��,I�XQLYHUVDO�VX൵UDJH�ZHUH�
required New Zealand (currently third) would jump to the top of the list.33 The United States only 

granted the vote to women in 1920.34

But let us have a closer look at the United States claim to continuous democracy, even 

GLVUHJDUGLQJ�WKH�ODFN�RI�ZRPHQ¶V�VX൵UDJH��)RU�D�VWDUW�VODYHV�FRXOG�QRW�YRWH��DOWKRXJK��JLYHQ�WKH�
relative population numbers, the United States could still claim that a majority of men could vote.35 

The passage of the Fifteenth Amendment in 1870 did guarantee the right to vote to men of all races, 

including former slaves. During the Reconstruction era, black voter turnout in many elections 

exceeded 90 per cent.�� Indeed, black voter registration rates surpassed white registration rates in 

Louisiana, Mississippi and South Carolina.37 In States such as Alabama and Georgia, black citizens 

made up nearly 40 per cent of all registered voters.38

30 -H൵�'HVMDUGLQV�³0DSSHG��7KH�ZRUOG¶V�ROGHVW�GHPRFUDFLHV´����$XJXVW�������:RUOG�(FRQRPLF�)RUXP��ZZZ�ZHIRUXP�
org>. The article referred to data from Carles Boix, Michael Miller and Sebastian Rosato “A Complete Data Set of 

3ROLWLFDO�5HJLPHV������±����´�����������&RPS�3RO�6WXG������
31 :KLOH�$QFLHQW�$WKHQV�DUJXDEO\�KDG�WKH�¿UVW�LQVWDQFH�RI�GHPRFUDF\��DOORZLQJ�ODQGRZQHUV�WR�VSHDN�DW�WKH�OHJLVODWLYH�

assembly, it was not a national State in the modern sense of the word.

32 This also rules out the Isle of Man, which has a parliamentary body over 1,000 years old, but which is a self-governing 

British Crown Dependency and therefore not a nation State.

33 In 1893, New Zealand gave the right to vote to all women and ethnicities: Electoral Act 1893. For a full account of the 

ZRPHQ¶V�VX൵UDJH�PRYHPHQW�LQ�1HZ�=HDODQG��VHH�3DWULFLD�*ULPVKDZ�:RPHQ¶V�6XৼUDJH�LQ�1HZ�=HDODQG�(Auckland 

8QLYHUVLW\�3UHVV�2[IRUG�8QLYHUVLW\�3UHVV��$XFNODQG��������
34 Mary Margaret McKeown and Kelsey L Matevish (eds) The Nineteenth Amendment Centennial Cookbook: 

100 Recipes for 100 Years (online ed, American Bar Association, 2020) at 4. The cookbook is free to access online at 

<19thamendmentcookbook.com> and includes recipes contributed by Lady Brenda Hale, Justice Rosalie Abella, the 

late Justice Ruth Bader Ginsburg as well as my New Zealand contribution.

35 Just after the signing of the Constitution of the United States in 1790, there were almost 700,000 slaves in the United 

6WDWHV�ZKLFK�ZDV�DSSUR[LPDWHO\����SHU�FHQW�RI�WKH�WRWDO�SRSXODWLRQ��$DURQ�2¶1HLOO�³%ODFN�DQG�VODYH�SRSXODWLRQ�LQ�WKH�
United States 1790-1880” (19 March 2021) Statista <www.statista.com>. Despite slaves not being able to vote, they 

ZHUH�QHYHUWKHOHVV�FRXQWHG�IRU�HOHFWRUDO�SXUSRVHV�GXH�WR�WKH�LQIDPRXV�7KUHH�)LIWKV�&RPSURPLVH�ZKHUHE\�WKUHH�¿IWKV�
RI�HDFK�VWDWH¶V�HQVODYHG�SRSXODWLRQ�ZRXOG�FRXQW�WRZDUGV�WKH�VWDWH¶V�WRWDO�SRSXODWLRQ�IRU�WKH�SXUSRVH�RI�DSSRUWLRQLQJ�
seats in the House of Representatives.

��� United States Commission on Civil Rights An Assessment of Minority Voting Rights Access in the United States: 2018 
Statutory Enforcement Report�����6HSWHPEHU��������ZZZ�XVFFU�JRY�UHSRUWV�DQQXDO�VWDWXWRU\�HQIRUFHPHQW�!�DW����

37 $W����
38 $W����
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At the end of the Reconstruction era, however, Southern states began implementing policies to 

suppress black voters. This led to a dramatic reduction in black voting.39 One of the main ways of 

disenfranchising voters was poll taxes, requiring eligible voters to pay a fee before casting a ballot. 

Another was literacy tests.40�1HHGOHVV�WR�VD\��WKHVH�PHDVXUHV�ZHUH�GHVLJQHG�ODUJHO\�WR�D൵HFW�EODFN�
voters and succeeded in almost total disenfranchisement for black women. And the laws were only 

¿QDOO\�RXWODZHG�ZLWK�WKH�9RWLQJ�5LJKWV�$FW�LQ������
But is there truly voter equality in the United States even now? A 2018 statutory report of 

the United States Commission on Civil Rights, an independent, bipartisan agency established by 

Congress in 1957, would suggest not.41 The report concluded that in states across the country, there 

are voting procedures that wrongly prevent some citizens from voting – including but not limited 

WR��YRWHU�LGHQWL¿FDWLRQ�ODZV��YRWHU�UROO�SXUJHV��SURRI�RI�FLWL]HQVKLS�PHDVXUHV��FKDOOHQJHV�WR�YRWHU�
eligibility, and polling places moves or closings.42 These measures have had a disparate impact on 

voters of colour and poor citizens. Some of the Commissioners in their statement annexed to the 

report put it as follows:43

Voting discrimination has merely assumed seemingly benign, modern forms enacted often with 

discriminatory intent in the guise of election integrity, just as was happening before the passage of the 

Voting Rights Act over 50 years ago.

Threats to voting rights continue. Various laws have been introduced by Republicandominated 

state legislatures since the last election purportedly to deal with voter fraud, despite it being clear 

that voter fraud is in fact very rare.44 As of June 2021, in this year alone, 17 states have enacted 

28 such laws.45 Take for example, the provision in Georgia prohibiting any individual other than 

a worker at a polling place from handing out water within 150 feet of a polling place or within 

25 feet of the line.�� This is purportedly designed to ban soliciting for votes but the consensus seems 

39 For example, in Mississippi, fewer than 9,000 of the original 147,000 voting age African Americans remained 

registered after 1890: at 17, n 38.

40 At 291.

41 8QLWHG�6WDWHV�&RPPLVVLRQ�RQ�&LYLO�5LJKWV��DERYH�Q����
42 At 83–198.

43 &RPPLVVLRQHU� .DUHQ� .� 1DUDVDNL¶V� 6WDWHPHQW� ZLWK� ZKLFK� &KDLU� &DWKHULQH� (� /OKDPRQ�� 9LFH� &KDLU� 3DWULFLD�
Timmons-Goodson and Commissioner David Kladney concurred: at 301.

44 At 102–121. Also to be noted is that, in an interview with the Associated Press, Trump-appointed United States 

Attorney General, William Barr, stated that there was no evidence of widespread voter fraud that could have changed 

the outcome of the 2020 election: Michael Balsamo “Disputing Trump, Barr says no widespread election fraud” 

Associated Press (online ed, Washington DC, 2 December 2020). 

45 Brennan Center for Justice “Voting Laws Roundup: May 2021” (28 May 2021) <www.brennancenter.org>. The article 

was updated for June 2021.

��� The Justice Department has commenced legal action against Georgia over its new voting laws: Barbara Sprunt “In 

6XLQJ�*HRUJLD��-XVWLFH�'HSDUWPHQW�6D\V�6WDWH¶V�1HZ�9RWLQJ�/DZ�7DUJHWV�%ODFN�9RWHUV´�National Public Radio (online 

ed, Washington DC, 25 June 2021). In response to Republican state legislatures that have initiated private audits of 

voting records, the Justice Department has also warned that such auditors could face criminal and civil penalties for 

tampering with election records: Katie Benner “Justice Dept Warns States on Voting Laws and Election Audits” New 
York Times (online ed, New York, 28 July 2021).
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to be that the provision is not so limited.47 Further, long queues to vote are the norm largely only 

in black and poor neighbourhoods.48 There are other disenfranchising measures.49 For example, 

IHORQ\� GLVHQIUDQFKLVHPHQW� LQ� WKH� 8QLWHG� 6WDWHV� LV� HVWLPDWHG� WR� GHSULYH� ����PLOOLRQ� YRWLQJ�DJH�
United States citizens of the right to vote, disproportionately impacting African Americans and 

other persons of colour.50

Commentators point out that then-president, Donald Trump made the discriminatory intent of 

many voter restriction laws clear in dismissing a Democrat-led push for vote-by-mail, same-day 

registration and early voting, proposed in order to keep voters safe during the COVID-19 pandemic. 

He said:51

7KH�WKLQJV�WKH\�KDG�LQ�WKHUH�ZHUH�FUD]\��7KH\�KDG�WKLQJV��OHYHOV�RI�YRWLQJ�WKDW��LI�\RX¶G�HYHU�DJUHHG�WR�
LW��\RX¶G�QHYHU�KDYH�D�5HSXEOLFDQ�HOHFWHG�LQ�WKLV�FRXQWU\�DJDLQ�

And then there is gerrymandering. The name was coined in reaction to an 1812 bill which redrew 

WKH�0DVVDFKXVHWWV�VWDWH�VHQDWH�HOHFWLRQ�GLVWULFWV�WR�EHQH¿W�D�SDUWLFXODU�SDUW\��7KLV�KDG�EHHQ�VLJQHG�
by Governor Elbridge Gerry, later Vice President of the United States, who in fact personally 

disapproved of the practice. One of the contorted districts in the Boston area was said to resemble 

a salamander. On March 1812, a political cartoon ran by the %RVWRQ�*D]HWWH depicting a dragon-like 

animal that supposedly resembled the oddly shaped district was instrumental in making the term 

gerrymander stick.52

To date, gerrymandering remains a thorny issue in the United States, especially with the 

upcoming redistricting cycle this year in which seats in the House of Representatives are allocated 

EDVHG�R൵�SRSXODWLRQ�QXPEHUV�LQ�6WDWHV�53 The Supreme Court, however, has refused to deal with 

the issues, holding partisan gerrymandering a political question beyond the reach of the federal 

courts.54

47 7LP�&DUPDQ�³1HZ�OLPLWV�RQ�IRRG�DQG�ZDWHU�DW�*HRUJLD¶V�SROOV�FRXOG�KLQGHU�%ODFN�DQG�ORZ�LQFRPH�YRWHUV��DGYRFDWHV�
say” The Washington Post (online ed, Washington DC, 10 April 2021).

48 &KDUOHV�0�%ORZ�³0U�3UHVLGHQW��<RX¶UH�-XVW�3ODLQ�:URQJ�RQ�9RWHU�6XSSUHVVLRQ´�The New York Times (online ed, New 

York, 25 July 2021).

49 See generally Erin Kelley Racism & Felony Disenfranchisement: An Intertwined History (Brennan Center for Justice, 

9 May 2017) <www.brennancenter.org>.

50 At 1. It has been said that there has been an insidious resurfacing of the Three-Fifths rule (see above n 35) by 

the combined operation of federal head count rules and prisoner disenfranchisement legislation. The former counts 

prisoners as residents of the particular location they are incarcerated for the purposes of House of Representatives 

seat apportionment, but the latter deprives those same prisoners of the right to vote: see Hansi Lo Wang and Kumari 

'HYDUDMDQ�³µ<RXU�%RG\�%HLQJ�8VHG¶��:KHUH�3ULVRQHUV�:KR�&DQ¶W�9RWH�)LOO�9RWLQJ�'LVWULFWV´�National Public Radio 
(online ed, Washington DC, 31 December 2019).

51 $DURQ�%ODNH�³7UXPS�MXVW�FRPHV�RXW�DQG�VD\V�LW��7KH�*23�LV�KXUW�ZKHQ�LW¶V�HDVLHU�WR�YRWH´�Washington Post (online ed, 

Washington DC, 30 March 2020). See also a similar comment made by a Georgia legislator in the response to early 

YRWLQJ��8QLWHG�6WDWHV�&RPPLVVLRQ�RQ�&LYLO�5LJKWV��VHH�DERYH�Q�����DW�����
52 Becky Little “How Gerrymandering Began in the US” (20 April 2021) History <www.history.com>.

53 Michael C Li The Redistricting Landscape, 2021–22 (Brennan Center for Justice, 11 February 2021) <www.

brennancenter.org>. See also Joseph Ax “How the battle over redistricting in 2021 could decide control of the US 

Congress” Reuters (online ed, United States, 19 February 2021).

54 Rucho v Common Cause���±�������±��������-XQH�������8QLWHG�6WDWHV�6XSUHPH�&RXUW��VOLS�RS��7KH�&RXUW�VSOLW�DORQJ�
LGHRORJLFDO�OLQHV�ZLWK�WKH�¿YH�5HSXEOLFDQ�DSSRLQWHG�MXGJHV�LQ�WKH�PDMRULW\�DQG�WKH�IRXU�'HPRFUDWLF�DSSRLQWHG�MXGJHV�
in dissent.
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)RU�D�FRXQWU\�WKDW�ODXGV�LWVHOI�DV�WKH�ROGHVW�GHPRFUDF\�LQ�WKH�ZRUOG��WKH�FXUUHQW�VWDWH�RI�D൵DLUV�
in the United States is worrying.55 Little headway has been made with voting rights reform at the 

federal level.�� And once again Courts have been accused of being complicit, with a number of 

6XSUHPH�&RXUW�GHFLVLRQV�QHXWUDOLVLQJ�DVSHFWV�RI�WKH�9RWLQJ�5LJKWV�$FW������57

%XW�EHIRUH�ZH�JHW�WRR�FRPSODFHQW��OHW�XV�ORRN�DW�1HZ�=HDODQG¶V�KLVWRULFDO�UHFRUG��1HZ�=HDODQG�
too has prisoner disenfranchisement laws.58�7KHVH�ODZV�GLVSURSRUWLRQDWHO\�D൵HFW�0ƗRUL�WRR�DV�WKH\�
are overrepresented in prisons.59

New Zealand also had a poll tax.�� This was not designed to suppress voting but to restrict 

Chinese immigration. It was passed in 1881 pandering to anti-Chinese sentiment and followed the 

lead of Australia and Canada. We used literacy tests too. From 1907 up until 1952, all arrivals were 

required to sit an English reading test as part of a suite of other measures targeted at restricting 

Chinese immigration.�� The poll tax was not repealed until 1944,�� although its use had diminished 

LQ�WKH�����V�EHFDXVH�WKH�RWKHU�UHVWULFWLYH�PHDVXUHV�VX൶FHG��,W�LV�RQO\�VRPH�FRQVRODWLRQ�WKDW�WKH�
New Zealand government formally apologised to the Chinese community in 2002 for the injustice 

of this tax.��

55 A statement of concern detailing the breaking down and deterioration of democracy in the United States has been 

issued by 100 political scholars in the United States: “Statement of Concern: The Threats to American Democracy 

and the Need for National Voting and Election Administration Standards” (1 June 2021) New America <www.

QHZDPHULFD�RUJ!��6HH�DOVR�$]L]�+XT�DQG�7RP�*LQVEXUJ�³+RZ�WR�/RVH�D�&RQVWLWXWLRQDO�'HPRFUDF\´�����������8&/$�
Law Review 78.

��� See the For the People Act 2021: Brennan Center for Justice “Annotated Guide to the For the People Act of 2021” 

(January 2021) <www.brennancenter.org>.

57 See Brnovich v Democratic National Committee 19–1257, 1 July 2021 (Supreme Court of the United States) slip op; 

and Shelby County v Holder 570 US 529 (2013). See also Rucho v Common Cause, above n 54. For a commentary on 

Brnovich��VHH�0LFKDHO�&�'RUI�³:KDW�:DV�,V�DW�6WDNH�LQ�%UQRYLFK"´����-XO\�������'RUI�RQ�/DZ��ZZZ�GRUIRQODZ�RUJ!�
58 7KH�(OHFWRUDO��'LVTXDOL¿FDWLRQ�RI�6HQWHQFHG�3ULVRQHUV��$PHQGPHQW�$FW������DPHQGHG�WKH�(OHFWRUDO�$FW������VR�WKDW�

the prohibition on voting was extended to any person detained in prison pursuant to a sentence of imprisonment. Prior 

WR�������RQO\�VRPH�SULVRQHUV�ZKR�ZHUH�FRQYLFWHG�RQ�WKH�PRVW�VHULRXV�R൵HQFHV�ZHUH�GLVTXDOL¿HG�IURP�YRWLQJ��2Q�
29 June 2020, Parliament passed the Electoral (Registration of Sentenced Prisoners) Amendment Bill which allowed 

prisoners serving a sentence of less than three years to enrol to vote.

59 $V�RI�-XQH�������0ƗRUL�FRQVWLWXWH������SHU�FHQW�RI�WKH�WRWDO�SULVRQ�SRSXODWLRQ�ZKLOH�PDNLQJ�XS�DERXW������SHU�FHQW�
RI� WKH�SRSXODWLRQ��VHH�$UD�3RXWDPD�$RWHDURD�'HSDUWPHQW�RI�&RUUHFWLRQV�³3ULVRQ�IDFWV�DQG�VWDWLVWLFV�±�-XQH�����´�
�ZZZ�FRUUHFWLRQV�JRYW�Q]!��7KH�OHJLVODWLYH�DPHQGPHQW�ZDV�FKDOOHQJHG�DV�GLVSURSRUWLRQDWHO\�D൵HFWLQJ�0ƗRUL�ZKR�
DUH�RYHUUHSUHVHQWHG�LQ�SULVRQV��DQG�KHQFH��LQGLUHFWO\�GLVFULPLQDWLQJ�DJDLQVW�0ƗRUL�RQ�WKH�EDVLV�RI�UDFH��VHH�Ngaronoa v 
$WWRUQH\�*HQHUDO�>����@�1=&$������>����@���1=/5������+RZHYHU��WKH�FDVH�ZDV�XQVXFFHVVIXO�LQ�WKH�&RXUW�RI�$SSHDO�
and the Supreme Court declined to grant leave to appeal because it would be approaching the issues of disproportionate 

imprisonment rates from a very particular angle: 1JDURQRD�Y�$WWRUQH\�*HQHUDO [2017] NZSC 183 at [2].

��� Chinese Immigrants Act 1881, s 5. Section 3 of the Act also provided for a tonnage restriction of one Chinese 

passenger per ten tons of cargo.

��� Chinese Immigrants Amendment Act 1907, s 3. Section 3 provided that it was not lawful for any Chinese to land in 

1HZ�=HDODQG�XQWLO�WKH\�FRXOG�SURYH�WR�DQ�R൶FLDO�WKDW�WKH\�FRXOG�UHDG�D�SULQWHG�SDVVDJH�RI�QRW�OHVV�WKDQ�����(QJOLVK�
ZRUGV�ZKLFK�ZHUH�VHOHFWHG�DW�WKH�GLVFUHWLRQ�RI�WKH�&ROOHFWRU�RU�3ULQFLSDO�2൶FHU�

��� Finance Act 1944. The poll tax and tonnage restriction were waived in 1934 by the Minister of Customs.

��� Helen Clark, Prime Minister of New Zealand “Address to Chinese New Year celebrations” (12 February 2002, 

Parliament, Wellington). See also George Hawkins “Poll tax apology marks new beginnings” (13 February 2002) 

Beehive <www.beehive.govt.nz>.
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7XUQLQJ� QRZ� WR� WKH� WUHDWPHQW� RI�0ƗRUL�� WKH� ODZ� DJDLQ� KDV� D� ORW� WR� DQVZHU� IRU�� GHVSLWH� WKH�
JXDUDQWHH�WR�0ƗRUL�RI�XQTXDOL¿HG�H[HUFLVH�RI�WKHLU�FKLHIWDLQVKLS�RYHU�WKHLU�ODQGV��YLOODJHV�DQG�DOO�
their treasures as well as that of protection and the conferral of rights and duties of citizenship in 

DUWV���DQG���RI�WKH�7UHDW\�RI�:DLWDQJL�7H�7LULWL�R�:DLWDQJL��WKH�7UHDW\���� These guarantees all gave 

way in the face of the rapacious hunger for land from the colonising English settlers. Substantial 

DUHDV�RI�0ƗRUL� ODQG�ZHUH� FRQ¿VFDWHG� DIWHU� WKH�/DQG�:DUV�XQGHU� WKH�1HZ�=HDODQG�6HWWOHPHQWV�
$FW�������LQFOXGLQJ�LQ�WKH�:DLNDWR�DQG�7DXUDQJD����,Q�FRQ¿VFDWLQJ�ODQG��WKH�JRYHUQPHQW�GLG�QRW�
discriminate between tribes who had fought against the government and those who had fought as 

government allies.��

1RU�GLG� WKH� LQURDGV� LQWR�0ƗRUL� ODQG�VWRS�ZLWK� WKH�FRQ¿VFDWLRQV��7KH�SURFHVV�ZDV�FRQWLQXHG�
ZLWK�WKH�HVWDEOLVKPHQW�RI�WKH�1DWLYH�/DQG�&RXUW�XQGHU�WKH�1DWLYH�/DQGV�$FWV�RI������DQG������
WR�LQYHVWLJDWH�WLWOHV�WR�0ƗRUL�ODQG�DQG�FRQYHUW�WKDW�LQWHUHVW�LQWR�D�IHH�VLPSOH�LQWHUHVW��� It was not 

FRPSXOVRU\�IRU�0ƗRUL�WR�EULQJ�WKHLU�ODQG�EHIRUH�WKH�1DWLYH�/DQG�&RXUW��7KH\�ZHUH�WKHRUHWLFDOO\�
free to leave their lands in customary title if they wanted to. In practice, however, virtually all land 

VWLOO� LQ�0ƗRUL�RZQHUVKLS� LQ������ZDV�EURXJKW�EHIRUH� WKH�&RXUW� DQG�FRQYHUWHG� WR� IUHHKROG� WLWOH��
And the result was individualised titles that took little or no account of the collective nature of 

0ƗRUL�VRFLHW\�DQG�WKDW�FRXOG�EH��DQG�ZHUH��UHDGLO\�VROG��� This was contrary to the view of land in 

WUDGLWLRQDO�0ƗRUL�VRFLHW\��ODQG�ZDV�QRW�VRPHWKLQJ�WKDW�FRXOG�EH�RZQHG�RU�WUDGHG��,QVWHDG��0ƗRUL�

��� 7KH�ODQJXDJH�XVHG�KHUH�LV�IURP�6LU�+XJK�.DZKDUX¶V�(QJOLVK�WUDQVODWLRQ�RI�WKH�WH�UHR�0ƗRUL�WH[W�RI�WKH�7UHDW\�ZKLFK�
DLPV�WR�VKRZ�KRZ�0ƗRUL�ZRXOG�KDYH�XQGHUVWRRG�WKH�PHDQLQJ�RI�WKH�WH[W�DW�WKH�WLPH�LW�ZDV�VLJQHG��7H�5ǀSǌ�:KDNDPDQD�
L�WH�7LULWL�R�:DLWDQJL�:DLWDQJL�7ULEXQDO�³7UDQVODWLRQ�RI�WKH�WH�UHR�0ƗRUL�WH[W´��ZDLWDQJLWULEXQDO�JRYW�Q]!��7KH�7UHDW\�
ZDV�LQLWLDOO\�VLJQHG�DW�:DLWDQJL�RQ���)HEUXDU\������E\�&DSWDLQ�:LOOLDP�+REVRQ�DQG�DERXW����0ƗRUL�UDQJDWLUD��FKLHIV��
EHIRUH�EURXJKW�DURXQG�WKH�FRXQWU\�WR�REWDLQ�IXUWKHU�0ƗRUL�VLJQDWXUHV��7KH�DSSDUHQW�GLYHUJHQFH�EHWZHHQ�WKH�0ƗRUL�
DQG�(QJOLVK�WH[WV�DV�ZHOO�DV�WKH�IDFW�WKDW�PRVW�UDQJDWLUD�VLJQHG�WKH�0ƗRUL�WH[W�KDV�OHG�WR�FRQWURYHUV\�RQ�ZKDW�ZDV�
DFWXDOO\�DJUHHG��,W�KDV��KRZHYHU��EHHQ�VXJJHVWHG�WKDW�WKH�FRORQLDO�XQGHUVWDQGLQJ�RI�WKH�(QJOLVK�WH[W�DQG�WKH�0ƗRUL�WH[W�
reconcile: Ned Fletcher “Foundation” in Simon Mount and Max Harris (eds) The Promise of Law: Essays marking the 
UHWLUHPHQW�RI�'DPH�6LDQ�(OLDV�DV�&KLHI�-XVWLFH�RI�1HZ�=HDODQG��/H[LV1H[LV��:HOOLQJWRQ�����������

��� 7KH�/DQG�:DUV�ZHUH�D�VHULHV�RI�ZDUV�LQ�WKH���WK�FHQWXU\�EHWZHHQ�0ƗRUL�DQG�%ULWLVK�FRORQLDO�IRUFHV��VHH�IXUWKHU�9LQFHQW�
2¶0DOOH\�7KH�1HZ�=HDODQG�:DUV�1JƗ�3DNDQJD�2�$RWHDURD (Bridget Williams Books, Wellington, 2019).

��� 6HH�IRU�H[DPSOH��WKH�RFFXSDWLRQ�RI�7LNRUDQJL�ZKLFK�ZDV�RQ�1JƗWL�5DKLUL�ODQG��GHVSLWH�WKH�IDFW�WKDW�1JƗWL�5DKLUL�KDG�
been a government ally: Waitangi Tribunal The Taranaki Report: Kaupapa Tuatahi��:DL������������DW�����

��� 6HH�7RP�%HQQLRQ� ³0ƗRUL� /DQG´� LQ� (OL]DEHWK�7RRPH\� �HG��1HZ� =HDODQG� /DQG� /DZ (3rd ed, Thomson Reuters, 

Wellington, 2017) 441 at [5.3.05].

��� In contravention of Native land legislation, early Native Land Court judges applied a 10-person rule in which large 

blocks of land would be vested in 10 owners; this made sales to private purchasers relatively easy to complete: at 

>���������@��$OWKRXJK�WKLV�ZDV�VXEVHTXHQWO\�FKDQJHG�LQ�������WKH�UHVXOW�ZDV�WLWOH�GRFXPHQWV�ZLWK�OLVWV�RI�KXQGUHGV�RI�
persons with interest in the land. Through subsequent generations, land interests became increasingly fragmented as 

the intestacy law provided that the interests should be distributed equally among the children of the deceased (which 

ZDV� JHQHUDOO\� FRQWUDU\� WR�0ƗRUL� FXVWRP���&RQVHTXHQWO\�� UHWDLQHG� ODQG� EHFDPH� RI� OLWWOH� YDOXH� IRU� GHYHORSPHQW� DV�
KXQGUHGV�RI�RZQHUV�ZRXOG�KDYH�WR�EH�FRQVXOWHG�DQG�SULYDWH�¿QDQFH�EHFDPH�LPSRVVLEOH�WR�REWDLQ��7KLV�SKHQRPHQRQ�
KDV�EHHQ�GHVFULEHG�DV�WKH�WZLQ�IRUFHV�RI�LQGLYLGXDOLVDWLRQ�DQG�IUDJPHQWDWLRQ�ZKLFK�H൵HFWLYHO\�VW\PLHG�0ƗRUL�H൵RUWV�
WR�UHWDLQ�DQG�GHYHORS�0ƗRUL�IUHHKROG�ODQG��DW�>���������@�
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belonged to the land.�� It formed an essential part of their collective identity, with a spiritual link 

between the land and the people. This remains true today.70

%\� ������ DERXW� WZR�WKLUGV� RI�$RWHDURD� KDG� DOUHDG\� SDVVHG� RXW� RI�0ƗRUL� KDQGV� �LQFOXGLQJ�
virtually the entire South Island) primarily through the pre-emptive purchases by the Crown.71 

$OWKRXJK�LQ�������WKH�PDMRULW\�RI�WKH�1RUWK�,VODQG�ZDV�VWLOO�KHOG�E\�0ƗRUL��FRQ¿VFDWLRQV�DQG�ODWHU�
ODQG�SROLFLHV�ZHUH�WR�KDYH�D�GUDPDWLF�H൵HFW��%\�������RQO\�VFDWWHUHG�IUDJPHQWV�UHPDLQHG�72 Today, 

0ƗRUL�IUHHKROG�ODQG�FRPSULVHV�VOLJKWO\�RYHU�����PLOOLRQ�KHFWDUHV�ZKLFK�LV�DSSUR[LPDWHO\�¿YH�SHU�
FHQW�RI�1HZ�=HDODQG¶V�ODQG�PDVV�73�7UHDW\�VHWWOHPHQWV�KDYH�RQO\�UHVWRUHG�D�WLQ\�IUDFWLRQ�RI�0ƗRUL�
land.74�,Q�IDFW��WRWDO�0ƗRUL�ODQG�DSSHDUV�WR�KDYH�GHFUHDVHG�RYHU�WKH�ODVW�IHZ�\HDUV�75

0ƗRUL�ZRPHQ��LI�DQ\WKLQJ��IDUHG�ZRUVH�WKDQ�0ƗRUL�PHQ�LQ�WKH�QDWLYH�WLWOHV�GHEDFOH��$V�H[SODLQHG�
E\�WKH�/DZ�&RPPLVVLRQ�� WKH�UROH�RI�0ƗRUL�ZRPHQ�LQ�VRFLHW\�ZDV�JUDGXDOO\�XQGHUPLQHG�LQ�WKH�
period of colonisation by the colonial view of men as heads of the family, while the role of women 

of rank as leaders was challenged by the colonial view of the subordinate role of women to men.�� 

The relationship of women with the land was also challenged by the colonial concept of the role 

of men as property owners.77 The Native Land Act 1873 provided that husbands had to be party to 

DOO�GHHGV�H[HFXWHG�E\�PDUULHG�0ƗRUL�ZRPHQ��+XVEDQGV��RQ�WKH�RWKHU�KDQG��ZHUH�IUHH�WR�GLVSRVH�RI�
WKHLU�0ƗRUL�ZLYHV¶�ODQG�LQWHUHVWV�ZLWKRXW�WKHLU�ZLIH�EHLQJ�D�SDUW\�WR�WKH�GHHG�78

��� Hirini Moko Mead 7LNDQJD�0ƗRUL��/LYLQJ�E\�0ƗRUL�9DOXHV���QG�HG��+XLD��:HOOLQJWRQ��������DW����±�����6HH�DOVR�
Eddie Durie “The Law and the Land” in Jock Phillips (ed) Te Whenua Te Iwi: The Land and the People (Allen 

& Unwin, Wellington, 1987) 78 at 78.

70 )RU�0ƗRUL�� ODQG�LV� WKH�IRXQGDWLRQ�RI� WKH�VRFLDO�V\VWHP�DQG�WKHLU� WǌUDQJDZDHZDH��D�SODFH�IRU�RQH� WR�VWDQG���0HDG��
DERYH�Q�����DW������0ƗRUL�KDYH�EHHQ�FRQVLVWHQW�LQ�SODFLQJ�D�KLJK�YDOXH�LQ�DQFHVWUDO�ODQG�DQG�KDYH�HQJDJHG�LQ�SURWHVWV�
DQG�RFFXSDWLRQV�WR�GHIHQG�LW��IRU�H[DPSOH��WKH�����GD\�ORQJ�RFFXSDWLRQ�RI�%DVWLRQ�3RLQW�LQ�WKH�����V��VHH�JHQHUDOO\�
Sharon Hawke (ed) Takaparawhau: The people’s story—1998 Bastion Point 20 year commemoration book (Moko 

Productions, Auckland, 1998).

71 Richard Boast “Maori and the Law, 1840-2000” in Peter Spiller, Jeremy Finn and Richard Boast (eds) $�1HZ�=HDODQG�
History (2nd ed, Brookers, Wellington, 2001) 123 at 144. The right of pre-emption meant that any land had to be sold 

to the Crown and not directly to private purchasers.

72 )RU�PDSV� LOOXVWUDWLQJ� WKH�GL൵HUHQFH� LQ� WKH� ODQG�KHOG�E\�0ƗRUL� IURP�����±������ VHH�0DQDWǌ�7DRQJD�0LQLVWU\� IRU�
&XOWXUDO�	�+HULWDJH�³0ƗRUL�ODQG�ORVV�����������´�����$SULO�������1=�+LVWRU\��Q]KLVWRU\�JRYW�Q]!�

73 7KLV�LV�DFFRUGLQJ�WR�WKH�PRVW�UHFHQW�0ƗRUL�/DQG�8SGDWH��-XQH�������ZKLFK�LV�XSGDWHG�DQQXDOO\��7H�.RRWL�:KHQXD�
0ƗRUL�0ƗRUL�/DQG�&RXUW�³0ƗRUL�/DQG�'DWD�6HUYLFH´��PDRULODQGFRXUW�JRYW�Q]!�

74 0DWWKHZ�:\Q\DUG�³µ1RW�2QH�0RUH�%ORRG\�$FUH¶��/DQG�5HVWLWXWLRQ�DQG�WKH�7UHDW\�RI�:DLWDQJL�6HWWOHPHQW�3URFHVV�LQ�
Aotearoa New Zealand” (2019) 8(11) MDPI Land at 1 (open access journal available at <www.mpdi.com>). Treaty 

VHWWOHPHQWV�DUH�DJUHHPHQWV�EHWZHHQ�0ƗRUL�DQG�WKH�&URZQ�VHHNLQJ�WR�SURYLGH�UHGUHVV�WR�0ƗRUL�IRU�KLVWRULFDO�JULHYDQFHV�
arising from breaches of the Treaty.

75 At 10.

��� 7H�$ND�0DWXD� R� WH�7XUH�/DZ�&RPPLVVLRQ�'LYLGLQJ� UHODWLRQVKLS� SURSHUW\� ±� WLPH� IRU� FKDQJH"�7H�PƗWDWRKD� UDZD�
WRNRUDX�±�.XD�HNH�WH�ZƗ"��1=/&�,3����������DW�>����@��7KH�VLJQL¿FDQW�UROH�RI�0ƗRUL�ZRPHQ�LV�LOOXVWUDWHG�E\�WKH�IDFW�
that a number signed the Treaty: Ani Mikaere “Cultural Invasion Continued: The Ongoing Colonisation of Tikanga” 

(2005) 8 Yearbook of New Zealand Jurisprudence 134 at 154.

77 7H�$ND� 0DWXD� R� WH� 7XUH�/DZ� &RPPLVVLRQ� -XVWLFH�� 7KH� ([SHULHQFHV� RI� 0ƗRUL� :RPHQ²7H� 7LNDQJD� R� WH� 7XUH��
7H�0ƗWDXUDQJD�R�QJƗ�:ƗKLQH�0ƗRUL�H�SD�DQD�NL�WƝQHL (NZLC R53, 1999) at 11.

78 6HH�WKH�0DQD�:ƗKLQH�FODLP��7H�5ǀSX�:KDNDPDQD�L�WH�7LULWL�R�:DLWDQJL�:DLWDQJL�7ULEXQDO�³0DQD�:ƗKLQH�.DXSDSD�
Inquiry” <waitangitribunal.govt.nz>.
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/DQG�DOLHQDWLRQ�KDG�SURIRXQG�H൵HFWV�RQ�0ƗRUL�VRFLHW\��DQG�LQ�SDUWLFXODU�0ƗRUL�ZRPHQ��DV�LW�
GHVWUR\HG� WKH�FROOHFWLYH�UHODWLRQVKLS�RI� WKH�ZKƗQDX�KDSǌ79 unit to the land.80 It thus had serious 

LPSDFWV�RQ�0ƗRUL�VRFLDO�RUJDQLVDWLRQ��WKH�H൵HFWV�RI�ZKLFK�DUH�VWLOO�EHLQJ�IHOW�WRGD\��ZLWK�VHULRXV�
inequalities in health, education, socio-economic status and massive overrepresentation in the 

criminal justice system.81

All of which goes to highlight that the law can really be a terrible thing. To me, this clearly 

PHDQV�WKDW�D�GH¿QLWLRQ�RI�WKH�UXOH�RI�ODZ�WKDW�OLPLWV�LWVHOI�WR�PHUHO\�IRUPDO�UHTXLUHPHQWV�FDQQRW�EH�
supported. In my view, the concept of the rule of law must at the least require laws that recognise 

basic human rights. As Lord Bingham said:82

A state which savagely represses or persecutes sections of its people cannot in my view be regarded 

DV�REVHUYLQJ�WKH�UXOH�RI�ODZ��HYHQ�LI�«�>WKH�µODZV¶�LW�XVHV�WR�DFKLHYH�LWV�HQGV�DUH@�GXO\�HQDFWHG�DQG�
scrupulously observed.

It is true that proponents of the formalised or thin concepts of the rule of law, recognise that the 

rule of law is only one of the virtues by which a legal system may be judged. So the thin concepts 

do not rule out human rights or other considerations but say that these should be separate from the 

concept of the rule of law.83�7KH\�DUJXH�WKDW�LW�ZRXOG�EH�GL൶FXOW�WR�DFKLHYH�D�FRQVHQVXV�RQ�D�PRUH�
VXEVWDQWLYH�GH¿QLWLRQ�DQG�WKDW�FRPSOLDQFH�ZRXOG�EH�GL൶FXOW�WR�PHDVXUH�84

This, in my view, fails to acknowledge the weight of the rhetoric that the rule of law possesses 

in the public consciousness. Regimes that do not respect and protect fundamental freedoms should 

not be granted the legitimacy associated with “complying with the rule of law” by merely formal 

compliance. Given the way the phrase “rule of law” has been used in public discourse, describing a 

JHQRFLGDO�UHJLPH�DV�³FRPSO\LQJ�ZLWK�WKH�UXOH�RI�ODZ´�ZRXOG�EH�ERWK�PLVOHDGLQJ�DQG�ED൷LQJ�WR�WKH�
public who generally understand the phrase in its substantive sense. It is also questionable whether 

an “evil” regime would really have good prudential reasons to comply with the rule of law in the 

79 7KH�KDSǌ�LV�WKH�SULPDU\�SROLWLFDO�XQLW�LQ�WUDGLWLRQDO�0ƗRUL�VRFLDO�RUJDQLVDWLRQ��7KHUH�LV�JHQHUDOO\�XQGHUVWRRG�WR�EH�D�
KLHUDUFK\�RI�GHVFHQW�JURXSV��ZLWK�KDSǌ�LQWHUPHGLDWH�EHWZHHQ�ZKƗQDX��H[WHQGHG�IDPLOLHV��DQG�LZL��JURXSLQJV�RI�KDSǌ�
sharing a common ancestor): Richard Benton, Alex Frame and Paul Meredith (eds) 7H�0ƗWƗSXQHQJD��$�&RPSHQGLXP�
RI�5HIHUHQFHV�WR�WKH�&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ƗRUL�&XVWRPDU\�/DZ (Victoria University Press, Wellington, 2013) 

at 71.

80 2QH�RI�WKH�DLPV�RI�WKH�1DWLYH�/DQG�$FW�KDV�EHHQ�GHVFULEHG�DV�GHVWUR\LQJ�WKH�SULQFLSOH�RI�FROOHFWLYLVP�LQ�0ƗRUL�VRFLHW\��
WKH�RWKHU�DLP�EHLQJ�WR�DFFHVV�0ƗRUL�ODQG�IRU�VHWWOHPHQW��0LNDHUH��DERYH�Q�����DW�����

81 0ƗRUL� DUH� VWDWLVWLFDOO\� RYHUUHSUHVHQWHG� LQ� YLUWXDOO\� HYHU\� LQGH[� RI� VRFLR�HFRQRPLF� PDUJLQDOLW\�� VHH� 7H� 0DQDWǌ�
:KDNDKLDWR�2UD�0LQLVWU\�RI�6RFLDO�'HYHORSPHQW�7KH�6RFLDO�5HSRUW�������7H�SǌURQJR�RUDQJD�WDQJDWD��-XQH�������
at 259–271.

82 %LQJKDP��DERYH�Q����DW����
83 &UDLJ��DERYH�Q����DW�����
84 5REHUW�6�6XPPHUV�³$�)RUPDO�7KHRU\�RI�WKH�5XOH�RI�/DZ´����������5DWLR�-XULV�����DW����±�����+RZHYHU��IRU�DQ�

H[DPSOH�RI�VRPH�LQWHUQDWLRQDO�FRQVHQVXV�DURXQG�D�VXEVWDQWLYH�GH¿QLWLRQ��2UJDQLVDWLRQ�IRU�6HFXULW\�DQG�&RRSHUDWLRQ�
LQ�(XURSH�³5XOH�RI�ODZ´��ZZZ�RVFH�RUJ!��7KH�2&6(¶V�GH¿QLWLRQ�HQFRPSDVVHV�QRW�RQO\�IRUPDO�OHJDO�IUDPHZRUNV�
but also aims at developing justice systems that guarantee respect for fundamental rights and freedoms in a fair and 

independent manner. The OCSE has 57 participating States from Europe, Central Asia and North America. See also 

WKH�GH¿QLWLRQ�DGRSWHG�E\�WKH�8QLWHG�1DWLRQV��DERYH�Q���
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formal sense.85 It has been suggested, at least as an empirical matter, that it is highly unlikely that 

an “evil” regime would be incentivised to comply with the formal rule of law.�� I agree.

In New Zealand, it seems clear that the rule of law is understood to have at least some substantive 

content.87�6HFWLRQ������RI� WKH�6HQLRU�&RXUWV�$FW������SURYLGHV� WKDW�³1RWKLQJ�LQ� WKLV�$FW�D൵HFWV�
1HZ�=HDODQG¶V� FRQWLQXLQJ� FRPPLWPHQW� WR� WKH� UXOH� RI� ODZ� DQG� WKH� VRYHUHLJQW\� RI� 3DUOLDPHQW�´�
The use of the phrase, “rule of law” in this statutory provision would have very little meaning if 

it only meant the rule of law in a formal sense. Another statutory reference to the rule of law is 

FRQWDLQHG�LQ�V���D��RI�WKH�/DZ\HUV�DQG�&RQYH\DQFHUV�$FW������ZKLFK�SURYLGHV�WKDW�ODZ\HUV�KDYH�
a fundamental obligation to uphold the rule of law and to facilitate the administration of justice in 

New Zealand. The New Zealand Law Society certainly does not see its duty to uphold the rule of 

ODZ�DV�EHLQJ�FRQ¿QHG�WR�D�IRUPDOLVHG�FRQFHSWLRQ��2QH�RI�WKH�WHUPV�RI�UHIHUHQFH�RI�LWV�5XOH�RI�/DZ�
Committee is to assist the Law Commission in its goal to achieve laws that are just, principled and 

accessible.88

$V�WR�WKH�FRQWHQWLRQ�WKDW�LW�ZRXOG�EH�GL൶FXOW�WR�JHW�ZRUOGZLGH�FRQVHQVXV�RQ�D�WKLFN�GH¿QLWLRQ�
of the rule of law, it is true that the rule of law cannot be viewed purely in the abstract and that 

the content of the law will depend on the socio-political, constitutional and historical context of 

a particular jurisdiction. However, the point about human rights, as enshrined in the main human 

rights covenants, is that they are indivisible and universal.89 Bills of Rights are included in many 

national constitutions, especially modern ones. There are also regional bills of rights with regional 

enforcement mechanisms in Europe, Africa and the Americas. In 2012, the ASEAN Human Rights 

Declaration for South East Asia was promulgated.90 So inclusion of human rights should not in fact 

FDXVH�PDMRU�GH¿QLWLRQDO�SUREOHPV��&RPSOLDQFH�ZLWK�KXPDQ�ULJKWV�REOLJDWLRQV�LV�RI�FRXUVH�DQRWKHU�
matter, but all countries, including New Zealand, have issues on that front. 

There remain many academic arguments as to exactly what should be included in the ideal 

VXEVWDQWLYH�GH¿QLWLRQ�RI�WKH�UXOH�RI�ODZ��7KHUH�LV�QRW�WLPH�WR�JR�LQWR�WKHVH��,�MXVW�QRWH�WKDW�,�KDYH�
a soft spot for the very thick conception of the rule of law used by the World Justice Project, 

probably because I was involved with that project in its early stages.91�7KH�GH¿QLWLRQ�LV�EDVHG�RQ�

85 This question has been heavily debated by Matthew Kramer and Nigel Simmonds. For a selection of their work, see 

0DWWKHZ�.UDPHU�³2Q�WKH�0RUDO�6WDWXV�RI�WKH�5XOH�RI�/DZ´�����������&/-����DQG�1(�6LPPRQGV�³6WUDLJKWIRUZDUGO\�
)DOVH��7KH�&ROODSVH�RI�.UDPHU¶V�3RVLWLYLVP´�����������&/-����

��� +DPLVK� 6WHZDUW� ³,QFHQWLYHV� DQG� WKH�5XOH� RI� /DZ��$Q� ,QWHUYHQWLRQ� LQ� WKH�.UDPHU�6LPPRQGV�'HEDWH´� ������� ���
Am J Juris 149 at 150.

87 The view that the substantive approach has been generally taken in New Zealand is also shared by Sir Kenneth Keith, a 

former judge of the New Zealand Supreme Court and International Court of Justice: Kenneth Keith “The International 

Rule of Law” (2015) 28 LJIL 403 at 413.

88 7H�.ƗKXL�7XUH�R�$RWHDURD�1HZ�=HDODQG�/DZ�6RFLHW\�³5XOH�RI�/DZ�&RPPLWWHH´����0DUFK��������ZZZ�ODZVRFLHW\�
org.nz>.

89 See the statements of the then United Nations High Commissioner for Human Rights: Navanethem Pillay “Are Human 

Rights Universal?” (2009) 45 United Nations Chronicle 4 <www.un.org>.

90 Association of Southeast Asian Nations “ASEAN Human Rights Declaration” (19 November 2012) <asean.org>. See 

also the Arab Charter of Human Rights adopted in 2004 by the Council of the League of Arab States. However, the 

Arab Charter has been criticised by the then United Nations High Commissioner of Human Rights, Louise Arbour, 

for its approach towards the death penalty for children, the rights of women and non-citizens, as well as equating 

=LRQLVP�ZLWK�UDFLVP��³$UDE�ULJKWV�FKDUWHU�GHYLDWHV�IURP�LQWHUQDWLRQDO�VWDQGDUGV��VD\V�81�R൶FLDO´�United Nations 
News (online ed, 30 January 2008). See also International Commission of Jurists The Arab Court of Human Rights: 
$�)ODZHG�6WDWXWH�IRU�DQ�,QHৼHFWLYH�&RXUW�(April 2015).

91 World Justice Project Rule of Law Index 2020 (11 March 2020) at 9.
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four principles: accountability under the law, just laws, open government and access to justice.92 

8QGHU�WKH�XPEUHOOD�RI�LWV�GH¿QLWLRQ�WKH�SURMHFW�XVHV�HLJKW�SDUWLFXODU�IDFWRUV�LQ�DQ�LQGH[�GHVLJQHG�
to measure adherence to the rule of law throughout the world.93 While one could quibble at the 

margins as to inclusions in the index and the methodology, the fact the index exists gives the lie to 

WKH�IRUPDOLVWV�ZKR�VD\�D�VXEVWDQWLYH�FRQFHSWLRQ�RI�WKH�UXOH�RI�ODZ�ZRXOG�EH�GL൶FXOW�WR�PHDVXUH�94 

I note incidentally that the World Justice Project principles do not include democracy,95 although 

many of the features it outlines are more likely to exist in democracies than in other forms of 

government.

Returning now to the concrete as against the theoretical, I am not going to attempt a 

FRPSUHKHQVLYH�DVVHVVPHQW�RI�1HZ�=HDODQG¶V�DGKHUHQFH�WR�WKH�UXOH�RI�ODZ��5DWKHU�,�FRQFHQWUDWH�RQ�
ZKDW�PLJKW�EH�FRQVLGHUHG�WKH�FXUUHQW�XQGHUSLQQLQJV�RI�WKH�ODZ�DV�WKDW�LV�DQ�LPSRUWDQW�¿UVW�VWHS�LQ�
the analysis. 

7KH�¿UVW�SRLQW�LV�WKDW�1HZ�=HDODQG�GRHV�QRW�VWDQG�DORQH��,W�LV�SDUW�RI�WKH�ZRUOG�DQG�LV�VXEMHFW�WR�
international law obligations, including international human rights obligations. Some of these have 

been incorporated into our domestic law including, for example, through the New Zealand Bill of 

Rights Act 1990. They are, thus, directly enforceable in the courts. 

Even where that is not the case, there is a presumption that Parliament intends to legislate 

FRQVLVWHQWO\�ZLWK�1HZ�=HDODQG¶V� LQWHUQDWLRQDO� REOLJDWLRQV�� DQG� WKLV�PHDQV� WKDW� OHJLVODWLRQ�ZLOO�
be interpreted consistently with treaties to the extent that the words and purpose of the statute 

allow.�� Further, where there is a broad discretion given to the executive, the courts will require 

WKLV� WR� EH� H[HUFLVHG� FRQVLVWHQWO\�ZLWK�1HZ�=HDODQG¶V� LQWHUQDWLRQDO� REOLJDWLRQV�� DJDLQ� LQFOXGLQJ�
international human rights obligations.97 And the courts require, through the principle of legality, 

that any incursions into fundamental rights be clearly expressed by Parliament.98

International obligations are also necessarily part of the values, norms and principles to be taken 

into account when developing the common law. An example of this can be found in the decision 

in Hosking v Runting, where the majority recognised a tort of privacy in New Zealand.99 The fact 

that the right to privacy recognised in the International Covenant on Civil and Political Rights 

was not included in our Bill of Rights did not prevent the common law from being developed to 

protect particular aspects of privacy.100 All this shows that human rights form an important part of 

our current legal framework. 

92 At 10. Rights would only exist on paper without access to justice – for example, through the courts with the necessary 

institutional actors to enforce them.

93 The eight factors are constraints on government powers, absence of corruption, open government, fundamental rights, 

order and security, regulatory enforcement, civil justice and criminal justice: at 11.

94 See also European Commission “2021 Rule of law report” (20 July 2021) <ec.europa.eu> which monitors rule of law 

developments in European member States.

95 /HDYLQJ�RXW�GHPRFUDF\�ZDV�D�GHOLEHUDWH�FKRLFH�E\�WKH�:RUOG�-XVWLFH�3URMHFW�WR�HQDEOH�WKH�,QGH[�WR�DSSO\�WR�GL൵HUHQW�
types of social and political systems: World Justice Project, above n 91, at 9.

��� I discuss this further in Susan Glazebrook “Do they say what they mean and mean what they say? Some issues in 

VWDWXWRU\�LQWHUSUHWDWLRQ�LQ�WKH���VW�FHQWXU\´�����������2WDJR�/5����DW���±���
97 Tavita v Minister of Immigration [1994] 2 NZLR 257, (1994) 11 FRNZ 508 (CA).

98 See for example, '�Y�1HZ�=HDODQG�3ROLFH [2021] NZSC 2.

99 Hosking v Runting [2005] 1 NZLR 1 (CA).

100 ,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV�����8176������RSHQHG�IRU�VLJQDWXUH����'HFHPEHU�������HQWHUHG�
LQWR�IRUFH����0DUFK�������>,&&35@��1HZ�=HDODQG�UDWL¿HG�WKH�,&&35�RQ����'HFHPEHU������
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1HZ�=HDODQG¶V�ODZ�LV�DOVR�QHFHVVDULO\�D�IXQFWLRQ�RI�ORFDO�FRQGLWLRQV�101 In this regard, I want to 

UHWXUQ�WR�WKH�WKHPH�RI�WKH�ODZ�DQG�LWV�H൵HFW�RQ�RXU�LQGLJHQRXV�SHRSOH��FRQFHQWUDWLQJ�LQ�SDUWLFXODU�
the position of the Treaty and tikanga in our law.102 There has been a clear shift in the view of the 

relevance of the Treaty to our law in Aotearoa. When I was at law school, the Treaty must have 

been mentioned as I was taught legal system by Professor David Williams but, even in the history 

department which was my other home, it was seen as something of historical interest only. Outside 

of the university context, the Treaty was used as a focus of protest and rhetoric, but not with any 

view of it actually having current legal force. Little wonder as it had been described by Chief 

Justice Prendergast in Wi Parata in 1877 as a “simple nullity”.103

Fast forward to 1987 and the Maori Council case where Cooke P said that s 9 of the State 

2ZQHG�(QWHUSULVHV�$FW�������ZKLFK�SURYLGHV�WKDW�QRWKLQJ�LQ�WKH�$FW�SHUPLWV�WKH�&URZQ�WR�DFW�LQ�
a manner that is inconsistent with the principles of the Treaty, has “the impact of a constitutional 

guarantee”.104 That the Treaty is a constitutional document, at least when given statutory force 

LQ� WKDW�PDQQHU��ZDV� FRQ¿UPHG�E\� WKH�6XSUHPH�&RXUW� LQ������105 Even where the Treaty is not 

VSHFL¿FDOO\�LQFRUSRUDWHG�LQ�OHJLVODWLRQ��WKHUH�LV�D�UHTXLUHPHQW��DV�ZLWK�LQWHUQDWLRQDO�ODZ��WR�LQWHUSUHW�
statutes consistently with the Treaty where possible.��� And the Treaty, given its constitutional 

force, must also be very relevant to the development of the common law.107

The other major change has been with regard to the position of tikanga. Theoretically tikanga, 

as custom, was part of the common law from 1840. However, the incorporation of tikanga in 

the common law was subject to strict tests, such as a requirement that the custom be certain, 

reasonable, observed as of right from time immemorial and not contrary to an Act of Parliament.108 

There was an added requirement for the colonies. Custom could not be part of the common law 

101 I discuss this further in Susan Glazebrook “Custom, human rights and Commonwealth constitutions” (Sir Salamo Injia 

Lecture, University of Papua New Guinea, Port Moresby, 29 November 2018) <www.courtsofnz.govt.nz>.

102 The origin of the word “tikanga” comes from “tika” which means “straight, direct, keeping a direct course” and has 

moral connotations of justice and fairness, including notions such as “right, correct”: Benton, Frame and Meredith, 

above n 79, at 429. For a discussion of the then position of tikanga in New Zealand law, see generally Law Commission 

0ƗRUL�&XVWRP�DQG�9DOXHV�LQ�1HZ�=HDODQG�/DZ (NZLC SP9, 2001).

103 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72 (SC). It has been suggested that Justice Richmond 

ZDV�DFWXDOO\�WKH�DXWKRU�RI�WKH�MXGJPHQW�DQG�WKDW�&KLHI�-XVWLFH�3UHQGHUJDVW¶V�LQYROYHPHQW�ZDV�DFWXDOO\�TXLWH�PLQLPDO��
David V Williams $�6LPSOH�1XOOLW\"�7KH�:L�3DUDWD�FDVH�LQ�1HZ�=HDODQG�ODZ�DQG�KLVWRU\ (Auckland University Press, 

Auckland, 2011 at 142–150.

104 1HZ�=HDODQG�0DRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO�>����@���1=/5������&$��DW������,�QRWH�WKDW�$QL�0LNDHUH�KDV�KHDYLO\�
criticised the notion of the principles of the Treaty outlined in this case as judicial rewriting of the Treaty at the expense 

RI�ZKDW�ZDV�DFWXDOO\�DJUHHG��$QL�0LNDHUH�³6HHLQJ�+XPDQ�5LJKWV�7KURXJK�0ƗRUL�(\HV´����<HDUERRN�RI�1HZ�=HDODQG�
Jurisprudence 53 at 57.

105 1HZ�=HDODQG�0ƗRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO� >����@�1=6&���� >����@���1=/5����DW� >��@±>��@��6HH�DOVR�/RUG�
Woolf, writing for the Judicial Committee of the Privy Council, who characterised the Treaty generally as being of 

WKH�³JUHDWHVW�FRQVWLWXWLRQDO�VLJQL¿FDQFH�WR�1HZ�=HDODQG´��1HZ�=HDODQG�0DRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO [1994] 1 

1=/5������3&��DW�����
���� See also Legislation Design and Advisory Committee /HJLVODWLRQ�*XLGHOLQHV�������(GLWLRQ (March 2018) at 27.

107 )RU�D�GLVFXVVLRQ�RI�KRZ�WKH�7UHDW\�KDV�LQÀXHQFHG�WKH�GHYHORSPHQW�RI�WKH�FRPPRQ�ODZ��VHH�3DXO�5LVKZRUWK�³:ULWLQJ�
WKLQJV�XQZULWWHQ��&RPPRQ�ODZ�LQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQ´�����������,&21�����DW����±����

108 The foundation case for these requirements is The Case of Tanistry �������'DY�,U����DW����
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if it was “repugnant to justice and morality”.109 Custom would be deemed repugnant if it clashed 

with the core principles or foundations of the legal system.110�,Q�RWKHU�ZRUGV��LQ�FDVHV�RI�FRQÀLFW��
the superior laws of the imperial power were to prevail. As Professor Peter Fitzpatrick has put it:111

«�WR�WKH�LPSHULDO�H\H�ODZ�ZDV�SUH�HPLQHQW�DPRQJ�WKH�µJLIWV¶�RI�DQ�H[SDQVLYH�FLYLOL]DWLRQ��RQH�ZKLFK�
could extend in its abounding generosity to the entire globe … Looked at another way, the violence of 

imperialism was legitimated in its being exercised through law.

Fast forward to the current day where references to tikanga have started appearing in a range of 

statutes.112 In addition, tikanga has been recognised by the Supreme Court as a relevant factor to 

EH�FRQVLGHUHG�E\�DQ�H[HFXWRU�LQ�GHFLGLQJ�RQ�WKH�EXULDO�SODFH�RI�D�SHUVRQ�ZLWK�0ƗRUL�ZKDNDSDSD�
and without even commenting on the old common law tests for incorporation of custom, let alone 

applying them.113 The Supreme Court also recently heard submissions on tikanga with regard to 

whether the appeal of Peter Ellis against his convictions should proceed despite his death.114 While 

the Court has not yet issued its reasons for its decision that the appeal should continue,115 there is 

force in the view that, whatever the place of tikanga in the reasons for that decision, the important 

point is the fact that submissions were called for and argument heard on tikanga, even though 

QHLWKHU�0U�(OOLV�QRU�WKH�YLFWLPV�DUH�0ƗRUL����

109 This was a general requirement applied by colonial tribunals: PG McHugh “The Aboriginal Rights of the New Zealand 

0ƗRUL�DW�&RPPRQ�/DZ´��3K'�WKHVLV��8QLYHUVLW\�RI�&DPEULGJH��������DW������6HH�DOVR�1HZ�=HDODQG�&RQVWLWXWLRQ�$FW�
������8.�����	����9LFW�F�����V����ZKLFK�OLPLWHG�WKH�SUHVHUYDWLRQ�RI�0ƗRUL�ODZ�DQG�FXVWRP�³VR�IDU�DV�WKH\�DUH�QRW�
repugnant to the general principles of humanity”.

110 See for example, Takamore v Clarke [2011] NZCA 587, [2012] 1 NZLR 573 [Takamore CA@�DW�>���@�SHU�*OD]HEURRN�
and Wild JJ. The judgment, however, suggested a more modern approach to the incorporation of customary law: at 

[254]–[258].

111 Peter Fitzpatrick “Terminal legality: imperialism and the (de)composition of law” in Diane Kirkby and Catharine 

Coleborne (eds) Law, history, colonialism: The reach of empire (Manchester, Manchester University Press, 2001) 9 

at 19.

112 See for example, Resource Management Act 1991; Te Ture Whenua Maori Act 1993; Marine and Coastal Area 

�7DNXWDL�0RDQD��$FW�������DQG�([FOXVLYH�(FRQRPLF�=RQH�DQG�&RQWLQHQWDO�6KHOI��(QYLURQPHQWDO�(൵HFWV��$FW������
113 Takamore v Clarke�>����@�1=6&������>����@���1=/5�����>Takamore SC] per Tipping, McGrath and Blanchard JJ 

DW�>���@�DQG�>���@��7KH�PLQRULW\��(OLDV�&-�DQG�:LOOLDP�<RXQJ�-�HDFK�JLYLQJ�VHSDUDWH�UHDVRQV���ZRXOG�KDYH�D൵RUGHG�
a more central role, but still not determinative, role for tikanga: at [101]–[108] per Elias CJ and [175] per William 

Young J. The majority of the Court of Appeal in that case had suggested that a process of consultation should be 

undertaken by an executor with issues of tikanga being properly explained and explored in the course of that process: 

Takamore CA��DERYH�Q������DW�>���@±>���@�SHU�*OD]HEURRN�DQG�:LOG�--��1R�RUGHU�ZDV�XOWLPDWHO\�PDGH�E\�WKH�&RXUW�
IRU�VXFK�D�SURFHVV�RI�FRQVXOWDWLRQ�JLYHQ�WKH�HQWUHQFKHG�SRVLWLRQ�RI�WKH�SDUWLHV��DW�>���@�

114 3HWHU� (OOLV� ZDV� FRQYLFWHG� RQ� ��� FKDUJHV� RI� VH[XDO� R൵HQGLQJ� LQ� ������ 6XEVHTXHQWO\�� WKUHH� FRQYLFWLRQV� ZHUH�
quashed in an appeal but the remaining 13 conviction were upheld: R v Ellis (1994) 12 CRNZ 172 (CA). Those 

remaining 13 convictions were again upheld by the Court of Appeal when the case was referred to the Court by the 

*RYHUQRU�*HQHUDO�SXUVXDQW�WR�V�����D��RI�WKH�&ULPHV�$FW�������QRZ�UHSHDOHG���R v Ellis [2000] 1 NZLR 513 (CA). 

The Supreme Court granted leave to appeal against the second decision of the Court of Appeal in Ellis v R [2019] 

NZSC 83. Mr Ellis passed away on 4 September 2019 before the appeal could be heard in the Supreme Court.

115 A results judgment was issued allowing the appeal to continue, with reasons to be provided in the decision on the 

substantive appeal: Ellis v R [2020] NZSC 89. The substantive appeal is being heard by the Supreme Court in October 

2021.

���� 6HH�3URIHVVRU�-DFLQWD�5XUX¶V�FRPPHQWV�LQ�0DUWLQ�9DQ�%H\QHQ�³7KH�3HWHU�(OOLV�FDVH�DQG�0ƗRUL�FXVWRPDU\�ODZ´�6WXৼ 

(online ed, Auckland, 9 July 2020).
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So far so good, but there remain a number of issues still to be worked out. I list a few of these 

without making any attempt at being comprehensive. I am not to be taken as making any comment 

on any of them, apart from recognising that there may be issues to resolve in the future. I also 

recognise that resolution of some of the issues may not lie with the courts.

)LUVW��WKHUH�LV�WKH�LVVXH�RI�ZKDW�$VVRFLDWH�3URIHVVRU�&ODLUH�&KDUWHUV�FDOOV�WKH�LQGLJHQRXV�SHRSOHV¶�
collective rights to authority and, therefore, whether it is even appropriate for institutions like the 

mainstream courts to be delving into tikanga.117 This is related to the tino rangatiratanga guarantee 

in art 2 of the Treaty. It also relates to the right to self-determination in art 3 of the UN Declaration 

on the Rights of Indigenous Peoples.118 This right is included in art 1 of both of the two main 

international human rights treaties.119 The issue is tied up with the concept of legal pluralism, where 

WZR�RU�PRUH�OHJDO�V\VWHPV�H[LVW�LQ�WKH�VDPH�6WDWH��UDLVLQJ�FRQÀLFW�RI�ODZ�LVVXHV�WKDW�PLJKW�WKHUHE\�
arise and how they should be handled.120

Second, there is the concern that incorporation in the common law may end up distorting 

tikanga and in fact mean not decolonisation of the law but a re-colonisation.121 Tied up with this is 

the concern that incorporation could end up stultifying the organic development of tikanga and its 

links with the community.122 There is also the unease which derives from the fact that tikanga in this 

FRQWH[W�ZRXOG�GUDZ�LWV�DXWKRULW\�IURP�WKH�&URZQ�DQG�QRW�0ƗRUL�UDQJDWLUDWDQJD�123

117 6HH�JHQHUDOO\�&ODLUH�&KDUWHUV�³)LQGLQJ�WKH�5LJKWV�%DODQFH��$�0HWKRGRORJ\�WR�%DODQFH�,QGLJHQRXV�3HRSOHV¶�5LJKWV�DQG�
Human Rights in Decision-making” [2017] NZ L Rev 553.

118 United Nations Declaration on the Rights of Indigenous Peoples *$�5HV���������������>81'5,3@��7KH�He Puapua 

UHSRUW�UHFRPPHQGV�D�VWDJJHUHG�DSSURDFK�IRU�$RWHDURD�1HZ�=HDODQG�WR�UHDOLVH�WKH�81'5,3�E\�������He Puapua: 
5HSRUW� RI� WKH�:RUNLQJ�*URXS� RQ� D� 3ODQ� WR� 5HDOLVH� WKH�81�'HFODUDWLRQ� RQ� WKH� 5LJKWV� RI� ,QGLJHQRXV� 3HRSOHV� LQ�
$RWHDURD�1HZ� =HDODQG� �7H� 3XQL� .ǀNLUL�0LQLVWU\� RI� 0ƗRUL� 'HYHORSPHQW�� 15&��������������9��� �� 1RYHPEHU�
�������)RU�D�SHUVRQDO�SHUVSHFWLYH�IURP�D�3ƗNHKƗ�RQ�WKH�VLJQL¿FDQFH�RI�WKH�He Puapua report, see Richard Shaw “The 

&RQYHUVDWLRQ��)URP�3DULKDND�WR�+H�3XDSXD�±�LW¶V�WLPH�3ƗNHKƗ�1HZ�=HDODQGHUV�IDFHG�WKHLU�SHUVRQDO�FRQQHFWLRQV�WR�
the past” 1HZ�=HDODQG�+HUDOG��RQOLQH�HG��$XFNODQG�����-XO\��������7KHUH�KDV�EHHQ�QR�R൶FLDO�JRYHUQPHQW�UHVSRQVH�
to the report as yet.

119 ICCPR, art 1; International Covenant on Economic, Social and Cultural Rights 993 UNTS 3 (opened for signature 

���'HFHPEHU�������HQWHUHG�LQWR�IRUFH����0DUFK�������>,&(65@��DUW����1HZ�=HDODQG�UDWL¿HG�WKH�,&(65�RQ����'HFHPEHU�
1978.

120 6HH�JHQHUDOO\�9DO�1DSROHRQ�³/HJDO�SOXUDOLVP�DQG�UHFRQFLOLDWLRQ´��1RYHPEHU�������0ƗRUL�/5���
121 7KLV�KDV�EHHQ�VDLG�WR�EH�SDUWLFXODUO\�SUREOHPDWLF�ZKHUH�RXU�MXVWLFH�V\VWHP�VHHNV�WR�LQFRUSRUDWH�WLNDQJD�0ƗRUL�ZKLOH�DW�

WKH�VDPH�WLPH�GHQ\LQJ�0ƗRUL�WKH�SRZHU�WR�FRQWURO�KRZ�WKDW�RFFXUV��$QQHWWH�6\NHV�³7KH�P\WK�RI�WLNDQJD�LQ�WKH�3ƗNHKƗ�
law” (7 February 2021) E-Tangata <e-tangata.co.nz>. For a discussion of how customary justice systems have been 

distorted by colonial administrations internationally, see generally Ross Clarke “Customary Legal Empowerment: 

Towards a More Critical Approach” in Janine Ubin and Thomas McInerney (eds) Customary Justice: Perspectives on 
Legal Empowerment (International Development Law Organisation, Legal and Governance Reform: Lessons Learned 

1R������������������
122 &RQWUDVW�1DSROHRQ¶V�YLHZ�WKDW�LQGLJHQRXV�ODZ�ZLOO�QRW�EH�VR�HDVLO\�GDPDJHG�±�DIWHU�DOO��LW�KDV�ZLWKVWRRG�FRORQLVDWLRQ��

9DO�1DSROHRQ�³'LG�,�%UHDN�,W"�5HFRUGLQJ�,QGLJHQRXV��&XVWRPDU\��/DZ´�����������3(5�3(/-���DW���±���
123 $QL�0LNDHUH�³7KH�7UHDW\�RI�:DLWDQJL�DQG�5HFRJQLWLRQ�RI�7LNDQJD�0ƗRUL´�LQ�0LFKDHO�%HOJUDYH��0HUDWD�.DZKDUX�DQG�

David Williams (eds) Waitangi Revisited: Perspectives on the Treaty of Waitangi (2nd ed, Oxford University Press, 

Oxford, 2005) 330 at 342.
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Third, there is the issue, which arises with the international human rights system generally, 

of working out the proper approach to reconciling collective and individual rights.124 This is 

echoed in cases around the world involving constitutions which recognise both custom, by its 

nature collective, and human rights, most of which are (or have, to date, been interpreted as) 

individualistic. A clear mechanism for balancing individual and collective interests, especially in 

indigenous settings, is still a work in progress for the international human rights framework and 

for Aotearoa.125

Fourth, there is the issue of distortion of tikanga having already been distorted through the 

H൵HFWV�RI�FRORQLVDWLRQ�DQG�LQ�SDUWLFXODU�UHODWHG�WR�WKH�SODFH�RI�ZRPHQ���� It has been argued very 

VWURQJO\��KRZHYHU��WKDW�DQ\�VXFK�GLVWRUWLRQV�VKRXOG�EH�IRU�0ƗRUL�ZRPHQ�WR�DGGUHVV�LQ�D�WLNDQJD�
appropriate manner rather than being a matter for the courts.127

Finally, there is the issue of how issues of tikanga can be decided in a mainstream court. For 

D�VWDUW��LW�ZRXOG�QHHG�D�ZKROO\�GL൵HUHQW�HGXFDWLRQ�DQG�PLQGVHW��WDNLQJ�LQWR�DFFRXQW�VRXUFHV�ZHOO�
removed from the traditional written sources.128 It would (at the least) require facility in te reo, 

DQG�HYHQ�WKHQ�WLNDQJD�ZRXOG�QRW�EH�D�OLYHG�H[SHULHQFH�IRU�QRQ�0ƗRUL�MXGJHV�129 There is also the 

GDQJHU�RI�VXFK�MXGJHV�VHHLQJ�VXSHU¿FLDO�SDUDOOHOV�EHWZHHQ�WKH�YDOXHV�DQG�FXVWRPV�RI�WLNDQJD�DQG�
the values and rules of the common law and ending up distorting both. There is also the question of 

whether the orthodox adversarial method is well-suited to evaluate tikanga.130

It is true that there are mechanisms available to assist. Where any question of tikanga arises 

LQ�WKH�+LJK�&RXUW��WKDW�&RXUW�PD\�VWDWH�D�FDVH�DQG�UHIHU�LW�WR�WKH�0ƗRUL�$SSHOODWH�&RXUW�DQG�WKH�
decision is binding on the High Court.131 Another mechanism is for the court to appoint independent 

124 For a view that human rights treaties are a Western construct, see Mikaere, above 104, at 57–58. She suggests that the 

TXHVWLRQ�VKRXOG�EH�QRW�³KRZ�ZHOO�GRHV�WLNDQJD�¿W�ZLWK�KXPDQ�ULJKWV�FRQFHSWV"´�EXW�³ZKDW�GR�KXPDQ�ULJKWV�SULQFLSOHV�
KDYH�WR�R൵HU�E\�ZD\�RI�XVHIXO�DGDSWDWLRQ�WR�RU�GHYHORSPHQW�RI�WLNDQJD�0ƗRUL�LQ�D�FRQWHPSRUDU\�FRQWH[W"´

125 Glazebrook, above n 101, at 25.

���� 0LNDHUH��DERYH�Q�����DW����±����
127 Claire Charters “Te Tiriti o Waitangi, the UN Declaration on the Rights of Indigenous Peoples and constitutional 

issues” (Speech to the IAWJ 15th Biennial Conference, Wellington, 7 May 2021).

128 One method suggested by Napoleon and Friedland is the careful and conscious application of adapted common law 

tools such as case method and legal analysis to existing indigenous resources such as stories, narratives and oral 

histories: Val Napoleon and Hadley Friedland “An Inside Job: Engaging with Indigenous Legal Traditions through 

6WRULHV´�����������0F*LOO�/-�����
129 The indigenising of legal education and our universities will have a major part to play in decolonisation: see generally 

Joe Williams “Decolonising the law in Aotearoa: Can we start with the law schools?” (FW Guest Memorial Lecture 

������8QLYHUVLW\� RI�2WDJR��2WDJR�� ���$SULO� �������$�¿UVW�RI�LWV�NLQG�GHJUHH� SURJUDP�ZKLFK� DLPV� WR� SURYLGH� ODZ�
VWXGHQWV�D�OLYHG�H[SHULHQFH�LQ�LQGLJHQRXV�ODZ�LV�8QLYHUVLW\�RI�9LFWRULD��&DQDGD�¶V�-RLQW�,QGLJHQRXV�/DZ�'HJUHH�ZKLFK�
combines a study of Canadian common law with the laws of Indigenous peoples: University of Victoria (Canada) 

³-RLQW� 'HJUHH� 3URJUDP� LQ� &DQDGLDQ� &RPPRQ� ODZ� DQG� ,QGLJHQRXV� /HJDO� 2UGHUV� �-'�-,'�´� �ZZZ�XYLF�FD!�� 7KH�
SURJUDP�FRPELQHV�FODVVURRP�OHDUQLQJ�ZLWK�¿HOG�VWXGLHV�FRQGXFWHG�LQ�FROODERUDWLRQ�ZLWK�LQGLJHQRXV�FRPPXQLWLHV�

130 Christian Whata “Evolution of legal issues facing Maori” in Maori Legal Issues (Legal Research Foundation 

conference, 29 November 2013) 1 at [47]. Justice Whata suggests that an inquisitorial methodology may be better 

suited to dealing with tikanga issues.

131 7H�7XUH�:KHQXD�0DRUL�$FW�������V�����0DULQH�DQG�&RDVW�$UHD��7DNXWDL�0RDQD��$FW�������V����
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H[SHUW�ZLWQHVVHV�RU�SǌNHQJD�132 However, I do note that hearing evidence on tikanga is treating it 

as a question of fact rather than law in the same manner as foreign law is proved in New Zealand 

courts.133�,I�WLNDQJD�LV�GLUHFWO\�DSSOLFDEOH�DV�ODZ��WKLV�PD\�QRW�EH�DSSURSULDWH��DOWKRXJK�LW�LV�GL൶FXOW�
to see a viable alternative especially where the tikanga is contested). 

So what does all this say about Aotearoa and the rule of law? I would suggest that, until we 

complete the process of decolonisation,134 the rule of law can only be considered a work in progress. 

The new place of the Treaty and tikanga in the law is a start. There are of course other initiatives 

underway, including within and outside the courts, but these are beyond the scope of this paper.135

$QG�DV�DQ�RYHUDOO�FRQFOXVLRQ�RQ�WKH�UXOH�RI�ODZ�JHQHUDOO\��,�¿QLVK�ZKHUH�,�EHJDQ�ZLWK�P\�WLWOH��
The rule of law is a guiding principle as long as it includes human rights, access to justice, and I 

would add, redress for historical disadvantage. If that is the case, it is also an appropriate catch cry 

for a better and more just world.���

132 0DULQH�DQG�&RDVW�$UHD��7DNXWDL�0RDQD��$FW�������V�������E���+LJK�&RXUW�5XOHV�������U�������,Q�Re Edwards (Te 
:KDNDWǀKHD�1R����>����@�1=+&�������&KXUFKPDQ�-���WKH�-XGJH�DSSRLQWHG�WZR�LQGHSHQGHQW�SǌNHQJD�ZKR�DGRSWHG�D�
SRXWDUƗZKDUH��ZKLFK�WKH\�GHVFULEHG�DV�D�FRQVWUXFW��LQ�UHVSRQVH�WR�WKH�TXHVWLRQV�SRVHG�WR�WKHP��DW�>���@��7KH�SǌNHQJD�
report was also attached as an appendix to the judgment. By contrast, the High Court in 1JƗWL�:KƗWXD�ƿUƗNHL�7UXVW�Y�
$WWRUQH\�*HQHUDO��1R����>����@�1=+&�������3DOPHU�-��GHFOLQHG�WR�DSSRLQW�DQ�LQGHSHQGHQW�SǌNHQJD��FRQVLGHULQJ�WKDW�
LW�ZDV�XQFOHDU�KRZ�PXFK�DGGLWLRQDO�XWLOLW\�WKHUH�ZRXOG�EH�LQ�GRLQJ�VR�JLYHQ�WKH�VLJQL¿FDQW�DPRXQW�RI�H[SHUW�WLNDQJD�
evidence already adduced: at [39]–[40]. Annette Sykes has praised the former case and criticised the latter arguing 

WKDW�LW�LV�QHFHVVDU\�WKDW�MXGJHV��QRQ�H[SHUWV�LQ�WLNDQJD�0ƗRUL��KDYH�WKH�DVVLVWDQFH�RI�D�WRKXQJD��VSHFLDOLVW�NQRZOHGJH�
NHHSHU��WR�JXLGH�WKH�DVVHVVPHQW�RI�WLNDQJD��6\NHV��DERYH�Q������6HH�DOVR�%HQ�/HRQDUG�³µ-XGJPHQW�IRU�WKH�GHFDGH¶�LQ�
landmark foreshore and seabed case” Newsroom (online ed, Auckland, 17 May 2021).

133 Takamore SC, above n 113, at [95] per Elias CJ.

134 See Williams, above n 129, for a discussion of decolonisation. It has been suggested that at a fundamental level, 

decolonisation involves the taking back by indigenous people of power and control: Eesvan Krishan “Decolonising 

WKH�&RPPRQ�/DZ��5HÀHFWLRQV�RQ�0HDQLQJ�DQG�0HWKRG´�����������$XFNODQG�8�/�5HY����DW����FLWLQJ�0RDQD�-DFNVRQ�
“Where to next? Decolonisation and the stories in the land” in Rebecca Kiddle and others Imagining Decolonisation 
(Bridget Williams Books, Wellington, 2020) 133 at 135.

135 For example, the Waitangi Tribunal investigates claims that government legislation, policies or practices prejudicially 

D൵HFW�0ƗRUL�DQG�EUHDFK� WKH�SULQFLSOHV�RI� WKH�7UHDW\��7UHDW\�RI�:DLWDQJL�$FW�������V����$OVR�UHOHYDQW� LV� WKH� WUHDW\�
VHWWOHPHQWV�FODLP�SURFHVV�DQG�WKH�YDULRXV�VSHFLDOLVW�FRXUWV�±�7H�:KDUH�:KDNDSLNL�:DLUXD�$OFRKRO�DQG�2WKHU�'UXJ�
7UHDWPHQW�&RXUW��7H�.RRWL�R�7LPDWDQJD�+RX�1HZ�%HJLQQLQJ�&RXUW��7H�.ǀWL�5DQJDWDKL�5DQJDWDKL�&RXUW��,�UHIHU�DOVR�
WR�WKH�WUDQVIRUPDWLYH�7H�$R�0ƗUDPD�PRGHO�IRU�WKH�'LVWULFW�&RXUW�DQG�WKH�QHZ�0ƗRUL�+HDOWK�$XWKRULW\�

���� Catch cry is deliberately used here to capture the concept of the rule of law as a call to action. I do, however, recognise 

WKDW�ZKLOH�ODZ�FDQ�H൵HFW�DQG�GRHV�D൵HFW�VRFLDO�FKDQJH��LW�LV�QRW�WKH�ZKROH�DQVZHU�WR�VRFLHWDO�LOOV�
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I. ,ඇඍඋඈൽඎർඍංඈඇ

The New Zealand courts regularly decline to address issues of constitutional law that come before 

them. In 1JDURQRD�Y�$WWRUQH\�*HQHUDO,1 for instance, it was anticipated that the Supreme Court 

ZRXOG�R൵HU� D�YLHZ�RQ� WKH� OHJDO� HQIRUFHDELOLW\�RI� WKH�PDQQHU� DQG� IRUP� UHVWULFWLRQV� LQ� V�����RI�
WKH�(OHFWRUDO�$FW�������6HFWLRQ�����SXUSRUWV�WR�UHVWULFW�3DUOLDPHQW¶V�DELOLW\�WR�HQDFW�DPHQGLQJ�RU�
repealing legislation in respect of certain provisions relating to the holding of democratic elections 

unless certain procedural requirements (which are more cumbersome than for the ordinary passage 

of legislation) are met. Legal enforceability of the manner and form restrictions was essential to 

WKH�DSSHOODQWV¶�FDVH��DQG�WKH�&URZQ�FRQFHGHG�LQ�DUJXPHQW�WKDW�VXFK�UHVWULFWLRQV�DUH�H൵HFWLYH�DV�D�
matter of law.2 However, the Court declined to express any general view on the issue. As a result, 

WKH�OHJDO�H൵HFWLYHQHVV�RI�WKH�PDQQHU�DQG�IRUP�UHVWULFWLRQV�LQ�V������ZLWK�LWV�LPSRUWDQW�LPSOLFDWLRQV�
IRU�WKH�QDWXUH�DQG�H൵HFW�RI�SDUOLDPHQWDU\�VRYHUHLJQW\�DQG�FRQVWLWXWLRQDO�SURWHFWLRQ�RI�WKH�HOHFWRUDO�
process, remains unresolved. 

This judicial approach seems odd. We expect courts to decide questions of law fearlessly, 

LQGHSHQGHQWO\� DQG� GH¿QLWLYHO\�� 7KLV� H[SHFWDWLRQ� UHÀHFWV� WKH� FRXUWV¶� DXWKRULWDWLYH� UROH� ZLWK�
respect to legal questions, including questions that relate to constitutional matters. This article 

is motivated by an instinct that judicial refusals to engage with constitutional questions reveal 

VRPHWKLQJ�LPSRUWDQW�DERXW�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�SUDFWLFH��,W�KDV�WZR�NH\�DLPV��7KH�¿UVW�
aim is to identify deliberate non-engagement with constitutional issues as a particular phenomenon 

RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�MXULVSUXGHQFH��7KLV�DQDO\VLV�EHJLQV�LQ�3DUW�,,��ZKLFK�H[SODLQV�WKH�
H[SHFWDWLRQ�WKDW�WKH�FRXUWV�ZLOO�SURYLGH�GH¿QLWLYH�DQVZHUV�WR�TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ��3DUW�,,,�
WKHQ�LGHQWL¿HV�VSHFL¿F�H[DPSOHV�RI�WKH�FRXUWV�IDLOLQJ�WR�GHWHUPLQH�TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ�
fully and with certainty. It is suggested that these “judicial abeyances” may involve the court 

refusing to determine an issue of obvious constitutional importance, but may equally involve the 

resolution of the substantive issue before the court without engaging in explicitly constitutional 

reasoning.3 While I do not survey New Zealand case law exhaustively, I identify a number of 

examples of this phenomenon suggesting that judicial abeyances are an aspect of constitutional 

practice worthy of scholarly attention. 

7KH�DUWLFOH¶V�VHFRQG�DLP�LV�WR�R൵HU�DQ�H[SODQDWLRQ�IRU�WKLV�SKHQRPHQRQ��ZKLFK�LV�SUHVHQWHG�LQ�
3DUW�,9��0\�DQDO\VLV�KHUH�LV�PRUH�VSHFXODWLYH��DQG�,�R൵HU�WZR�EURDG�IUDPHZRUNV�IRU�FRQVLGHUDWLRQ��

� Faculty of Law, University of Auckland.

1 1JDURQRD�Y�$WWRUQH\�*HQHUDO [2018] NZSC 123, [2019] 1 NZLR 289.

2 1JDURQRD�Y�$WWRUQH\�*HQHUDO��1=6&�����������>����@�1=6&�7UDQV����DW����
3 The term is adapted from Michael Foley 7KH�6LOHQFH�RI�&RQVWLWXWLRQV��*DSV��³$EH\DQFHV´�DQG�3ROLWLFDO�7HPSHUDPHQW�

LQ�WKH�0DLQWHQDQFH�RI�*RYHUQPHQW (Routledge, Abingdon (UK), 2011). 
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7KH� ¿UVW� LV� MXGLFLDO� GHIHUHQFH� WR� SROLWLFDO� DFWRUV� RQ� FRQVWLWXWLRQDO� TXHVWLRQV��:KLOH� WKHUH� DUH�
doctrinal and theoretical arguments in support of this view, it is not obvious on the face of the 

H[DPSOHV�LGHQWL¿HG�WKDW�WKH�FRXUWV�ZLVK�WR�HPSRZHU�RWKHU�DFWRUV�WR�WDNH�GHWHUPLQDWLYH�SRVLWLRQV�
RQ� WKHVH� LVVXHV�� )XUWKHU�� JLYHQ� WKH� ULVNV� ORQJ� LGHQWL¿HG� LQ� WKH� OLEHUDO� FRQVWLWXWLRQDOLVW� WUDGLWLRQ�
associated with political actors determining their own limitations, I argue that we should be slow 

to attribute this view to the courts. 

The second possible explanation is styled as a “last resort” principle, where questions of 

constitutional law are left open until they must be resolved. On this approach, constitutional 

determination of legal questions remains a matter for the courts but the jurisdiction is exercised 

sparingly. There is doctrinal support for this approach in United States constitutional law,4 but 

in that context the principle is motivated by concern with the potential overuse of the judicial 

striked-own power. I suggest instead that a similar judicial practice in New Zealand might well be 

motivated by our own constitutional idiosyncrasies. I argue that equivocating on the answers to 

TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ�SUHVHUYHV�1HZ�=HDODQG¶V�XQZULWWHQ�FRQVWLWXWLRQDO�VWUXFWXUH�ZKLOH�
leaving the option of legal resolution available if required in future circumstances. The possibility 

WKDW� D�PRUH�GH¿QLWLYH� OHJDO�SRVLWLRQ�ZLOO� EH� HQIRUFHG� LQ� WKH� IXWXUH� DOVR� FRQGLWLRQV� WKH� H[HUFLVH�
of political power in a way reminiscent of the written constitutional tradition, albeit without the 

same reliance on a conceptual of fundamental law. These considerations potentially explain why 

the courts can be more circumspect with respect to deciding live constitutional issues than they 

otherwise might be.

One caveat is in order before the substantive analysis begins. While I seek to describe and 

explain the phenomenon of judicial abeyances in the New Zealand constitution, I do not attempt 

to justify or defend that practice. If my argument is accepted, judicial abeyances may well be 

GHVLUDEOH�LQ�VRPH�FLUFXPVWDQFHV��+RZHYHU��WKHUH�DUH�DOZD\V�WUDGH�R൵V�WR�EH�PDGH�ZKHQ�HVFKHZLQJ�
GH¿QLWLYH�� HQIRUFHDEOH� FRQVWLWXWLRQDO� OLPLWV��1RUPDWLYHO\� DVVHVVLQJ� WKHVH� WUDGH�R൵V� LV� FRPSOH[��
and lies beyond the scope of the present analysis. The initial task is simply to identify the relevant 

practice and supply a possible explanation for it. 

II. (එඉൾർඍංඇ�&ൾඋඍൺංඇඍඒ�ൿඋඈආ�&ඈඇඌඍංඍඎඍංඈඇൺඅ�/ൺඐ

Why do we expect certainty from the courts with respect to the resolution of issues of constitutional 

ODZ"�7KHUH� DUH� WZR� EURDG� DQVZHUV� WR� WKDW� TXHVWLRQ�� 7KH� ¿UVW� DQVZHU� LV� WKDW� OHJDO� FHUWDLQW\� LV�
desirable. The rule of law requires that law is prospective, coherent and clear in its expression, and 

relatively predictable in its application. Courts need to actually decide cases for these objectives 

to be achieved. The second answer is that constitutional certainty is desirable. Liberal theories of 

constitutionalism in particular place considerable value on the limitation of government power 

WKURXJK�ODZ��7KH�LPSOLFLW�DVVXPSWLRQ�KHUH�LV�WKDW�FRQVWLWXWLRQDO�ODZ�LV�VX൶FLHQW�FHUWDLQW\�DQG�FOHDU�
to supply enforceable standards. These two answers are distinct but mutually reinforcing. 

4 See Ashwander v Tennessee Valley Authority�����86������������
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A. Legal Certainty

The rule of law stands against both absolute power and arbitrary government decision-making.5 In 

GRLQJ�VR�LW�LPSOLFLWO\�HQGRUVHV�DQG�VXSSRUWV�D�SUHIHUHQFH�IRU�FHUWDLQW\�DQG�SUHGLFWDELOLW\��'L൵HUHQW�
accounts of the rule of law render this implicit support more or less explicit. 

We can see this emphasis on certainty and predictability with some clarity in liberal formulations 

of the rule of law in particular. Hayek, for example, placed “fair certainty” at the very centre of his 

vision of the rule of law:�

Stripped of all technicalities, [the rule of law] means that government in all its actions is bound by 

UXOHV�¿[HG�DQG�DQQRXQFHG�EHIRUHKDQG²UXOHV�ZKLFK�PDNH�LW�SRVVLEOH�WR�IRUHVHH�ZLWK�IDLU�FHUWDLQW\�
KRZ�WKH�DXWKRULW\�ZLOO�XVH�LWV�FRHUFLYH�SRZHUV�LQ�JLYHQ�FLUFXPVWDQFHV�DQG�WR�SODQ�RQH¶V�LQGLYLGXDO�
D൵DLUV�RQ�WKH�EDVLV�RI�WKLV�NQRZOHGJH�

A concern with the arbitrary or otherwise unconstrained exercise of government power is evident 

KHUH��+D\HN�VHHNV�WR�HPSOR\�UXOH�RI�ODZ�FHUWDLQW\�DV�EDOODVW�WR�R൵VHW�WKH�ULVN�WKDW�WKH�XQSUHGLFWDEOH�
XVH�RI�JRYHUQPHQW�DXWKRULW\�ZLOO�DPRXQW� WR�DEXVH��%XW�+D\HN¶V�YHUVLRQ�RI� WKH�UXOH�RI� ODZ�DOVR�
VSHFL¿FDOO\�KLJKOLJKWV�WKH�EHQH¿WV�RI�FHUWDLQW\�DQG�SUHGLFWDELOLW\�IRU�WKRVH�ZKR�DUH�VXEMHFW�WR�WKH�
ODZ��:KHQ�WDNLQJ�D�SDUWLFXODU�DFWLRQ�RU�DUUDQJLQJ�RQH¶V�D൵DLUV��³>W@KH�ODZ�WHOOV�>WKH�LQGLYLGXDO@�ZKDW�
facts he [or she] may count on and thereby extends the range within which he [or she] can predict 

the consequences of his [or her] actions”.7 Controlling and focusing the power of the state through 

law helps to maximise the liberty of the individual. On this view of the rule of law, certainty and 

predictability are vital touchstones for freedom. 

On other interpretations of the rule of law, certainty and predictability emerge as a consequence 

RI�PRUH�IXQGDPHQWDO�UHTXLUHPHQWV��)XOOHU¶V�LQÀXHQWLDO�DFFRXQW�RI�WKH�³LQWHUQDO�PRUDOLW\�RI�ODZ´�
LGHQWL¿HV� D�QXPEHU�RI� UHTXLUHPHQWV�QHFHVVDU\� IRU�ERWK� WKH� H൶FDF\�RI� ODZ�DQG� WR� VHFXUH� ODZ¶V�
normative value.8 These requirements include standards of accessibility, prospectivity, intelligibility, 

consistency and stability, which each contributing to a certain and predictable legal framework. On 

this account, certainty and predictability are not always mentioned explicitly as primary rule of 

law requirements. However, these properties do emerge from the essential requirements of a just 

and functioning legal system. A legal system founded on laws that are accessible, prospective, 

intelligible, consistent and stable will be a system where laws are reasonably predictable and 

certain. 

)XOOHU¶V� DFFRXQW� LV� D�XVHIXO� WRXFKVWRQH�EHFDXVH�KLV�YHUVLRQ�RI� WKH� UXOH�RI� ODZ� LV�RQH�RI� WKH�
few to directly acknowledge the important role of the courts in determining legal issues. Nestled 

in his discussion of the problems with retrospective law and the need for a legal system to 

SURPRWH�SURVSHFWLYLW\��)XOOHU�FRQ¿UPV�WKDW�MXGLFLDO�GHWHUPLQDWLRQ�RI�OHJDO�TXHVWLRQV�LV�D�QHFHVVDU\�
requirement for satisfying his version of the rule of law:9

5 See, for example, TRS Allan “The Rule of Law” in David Dyzenhaus and Malcolm Thorburn (eds) Philosophical 
Foundations of Constitutional Law��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG������������

�� FA Hayek The Road to Serfdom (Routledge, London, 1944) at 72.

7 FA Hayek The Constitution of Liberty��5RXWOHGJH��/RQGRQ��������DW����±����
8 Lon L Fuller The Morality of Law��<DOH�8QLYHUVLW\�3UHVV��1HZ�+DYHQ��&7����������
9 $W����
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When a dispute arises concerning the meaning of a particular rule, some provision for the resolution 

of the dispute is necessary. […] Obviously the judge must decide the case. If every time doubt arose 

DV�WR�WKH�PHDQLQJ�RI�D�UXOH��WKH�MXGJH�ZHUH�WR�GHFODUH�WKH�H[LVWHQFH�RI�D�OHJDO�YDFXXP��WKH�H൶FDF\�RI�
the whole system of prospective rules would be seriously impaired. 

This gives expression to what is often only an instinct.10 A mechanism for clearly resolving disputes 

about what the law requires is a feature of any functioning legal system that takes seriously the 

control of government power and the liberty of the individual. Where the courts fail to determine a 

question of law that comes before them for decision, they are failing in some aspect of their basic 

function in a system of law that ought to trend towards certainty and predictability. This makes 

VHFXULQJ�WKH�EHQH¿WV�RI�WKH�UXOH�RI�ODZ�PRUH�GL൶FXOW��
)RU�H[DPSOH��D�FOHDU�ULVN�ÀRZLQJ�IURP�WKH�MXGLFLDO�IDLOXUH�WR�GHWHUPLQH�D�TXHVWLRQ�RI�ODZ�LV�WKDW�

other parties with no legitimate authority will push their preferred interpretation with impunity. 

Susan Koniak has neatly demonstrated this risk in her analysis of two contrasting decisions dealing 

with the obligations on lawyers to report the fraudulent activities of their securities clients.11 In SEC 
v National Student Marketing Corp,12 the Court ruled that lawyers are subject to obligations make 

WR�R൶FLDO�UHSRUWV�ZKHUH�WKH\�EHFRPH�DZDUH�RI�IUDXGXOHQW�DFWLYLWLHV��:KLOH�WKLV�¿QGLQJ�WHFKQLFDOO\�
constituted a win for the regulator, the Court expressly refused to specify the actual reporting 

obligations on lawyers with any precision.13 As a result, the ruling in the case failed to displace 

WKH�YLHZ�KHOG�E\�WKH�DGYLVLQJ�ODZ\HUV�WKDW�WKH�GXW\�RI�FOLHQW�FRQ¿GHQWLDOLW\�ZDV�WKH�FRQWUROOLQJ�
IDFWRU� LQ� VXFK� FDVHV��7KLV� DEVROXWLVW� YLHZ�RI� FRQ¿GHQWLDOLW\� UHTXLUHPHQWV� FRQWLQXHG� LQ� WKH� IDFH�
of strong protests from the securities regulator, who interpreted the relevant legal requirements 

YHU\�GL൵HUHQWO\�LQ�OLJKW�RI�LWV�FRQFHUQV�WR�LGHQWLI\�DQG�DGGUHVV�IUDXGXOHQW�FRQGXFW��:LWKRXW�FOHDU�
endorsement from the courts, however, the regulator lacked any legitimate authority beyond its 

RZQ� DVVHUWLRQV� RI� VWDWH� SRZHU� WR� VHULRXVO\� FKDOOHQJH� WKH� OHJDO� SURIHVVLRQ¶V� YLHZ�ZLWK� LWV� RZQ�
interpretation.14�,Q�DEVHQFH�RI�D�GH¿QLWLYH�UXOLQJ��³WKH�FRXUW�DEGLFDWHG�LWV�UHVSRQVLELOLW\��OHDYLQJ�WKH�
state and the bar to battle over the shape of law”.15 An issue that should have been determined in 

accordance with the rule of law was left to the arbitrary outcome of a battle of wills.

Later, in Ackerman v Swartz,�� a contrasting approach was adopted when the Court addressed 

VXEVWDQWLDOO\�VLPLODU�LVVXHV�LQ�PRUH�GH¿QLWLYH�WHUPV��,Q�WKLV�VHFRQG�FDVH��WKH�&RXUW�17

[…] asserted that courts have the power to control the dispute. Moreover, the court articulated the law. 

,W�DVVHUWHG�WKDW�FRQ¿GHQWLDOLW\�PXVW�\LHOG�ZKHQ�D�ODZ\HU�GLVFRYHUV��DIWHU�LVVXLQJ�DQ�RSLQLRQ�OHWWHU�WKDW�
WKH�ODZ\HU�NQRZV�ZLOO�EH�LQFOXGHG�ZLWK�RWKHU�R൵HULQJ�GRFXPHQWV�GLVVHPLQDWHG�WR�WKLUG�SDUWLHV��WKDW�
statements made in that opinion are materially misleading.

10 The idea is perhaps under-emphasised in modern scholarship because it is simply accepted, along with Locke, that 

D�³NQRZQ�DQG�LQGL൵HUHQW�-XGJH��ZLWK�$XWKRULW\�WR�GHWHUPLQH�DOO�GL൵HUHQFHV�DFFRUGLQJ�WR�WKH�HVWDEOLVKHG�/DZ´�LV�D�
feature of any constitutional state: John Locke 7ZR�7UHDWLVHV�RI�*RYHUQPHQW (Peter Laslett (ed), Cambridge University 

3UHVV��&DPEULGJH��������DW������
11 6XVDQ�3�.RQLDN�³:KHQ�&RXUWV�5HIXVH�WR�)UDPH�WKH�/DZ�DQG�2WKHUV�)UDPH�LW�WR�7KHLU�:LOO´������±���������6RXWKHUQ�

California Law Review 1075.

12 Securities and Exchange Commission v National Student Marketing Corporation ����)�6XSS������''&�������
13 At 713.

14 See Koniak, above n 11, at 1082.

15 At 1083.

��� Ackerman v Swartz 947 F 2d 841 (7th Cir 1991).

17 Koniak, above n 11, at 1088.
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$V�WKH�&RXUW�KDG�GHWHUPLQHG�D�FOHDU�UXOH�WKDW�GHVSLWH�REOLJDWLRQV�RI�FRQ¿GHQFH�WKHUH�ZDV�D�GXW\�WR�
report fraudulent statements, and legal advisors were forced to change their practice as a result. In 

.RQLDN¶V�DVVHVVPHQW��³>W@KH�FRXUW�WRRN�UHVSRQVLELOLW\�IRU�DUWLFXODWLQJ�WKH�ODZ�>«@�,W�VWHSSHG�LQWR�
the fray. It acted like a court”.18�,W�LV�QRW�KDUG�WR�VHH�WKDW�XQGHUO\LQJ�.RQLDN¶V�DVVHVVPHQW�LV�D�YLHZ�
WKDW�LW�LV�GHUHOLFWLRQ�RI�WKH�FRXUWV¶�EDVLF�GXW\�WR�WKH�OHJDO�V\VWHP�WR�IDLO�WR�IXOO\�UHVROYH�WKH�TXHVWLRQ�
RI�ODZ�EHIRUH�LW�LQ�GH¿QLWLYH�WHUPV��7KH�Ackerman Court discharged this basic duty, whereas the 

National Student Marketing Corp Court did not. 

B. Liberal Constitutionalism

The rule of law requirement that courts determine legal questions takes on special prominence in 

a constitutional context. Liberal theories of constitutionalism in particular turn on a concept of 

fundamental law,19 which provides a shared framework for politics and seeks to limit state action. 

This fundamental law must be applied clearly and robustly in order to maintain the constitutional 

legitimacy of the government. Under orthodox separation of powers principles, it is the role of the 

courts to determine whether government has acted lawfully and therefore constitutionally. 

The most celebrated moment in this constitutional tradition is still the decision of the 

8QLWHG�6WDWHV¶�6XSUHPH�&RXUW� LQ�Marbury v Madison.20�:KHQ�FRQ¿UPLQJ� WKH�6XSUHPH�&RXUW¶V�
jurisdiction to strike down legislation inconsistent with the Constitution, Marshall CJ famously 

held that it is “emphatically the province and duty of the Judicial Department to say what the 

law is”.21�7KLV�¿QGLQJ�PHOGHG�³FRQVWLWXWLRQ´�DQG�³ODZ´��VR�WKDW�FRQVWLWXWLRQDO�SUHVFULSWLRQV�FRXOG�
be enforced as legal imperatives. It becomes a necessary function of the judiciary to determine 

constitutional and unconstitutional conduct on this approach. 

While Marbury can sometimes be seen an example of United States exceptionalism, its 

LQÀXHQFH�LV�EURDG��7LPH�DQG�DJDLQ�WKH�FRXUWV�LQ�GL൵HUHQW�MXULVGLFWLRQV�WDNH�RQ�WKH�UROH�RI�SURYLGLQJ�
GH¿QLWLYH�OHJDO�UXOLQJV�RQ�FRQVWLWXWLRQDO�TXHVWLRQV��7KH�+LJK�&RXUW�RI�$XVWUDOLD��IRU�H[DPSOH��KDV�
accepted this position as “axiomatic” in its own constitutional context,22 suggesting that there is 

nothing inherent to the Westminster constitutional tradition preventing the courts from taking on 

DQ�DFWLYH�DQG�GH¿QLWLYH�FRQVWLWXWLRQDO� UROH��7KH�Marbury�SUHFHGHQW�KDV�DOVR�EHHQ� LQÀXHQWLDO� LQ�
unwritten constitutional jurisdictions, with the Israeli Supreme Court drawing directly on Marbury 

when asserting its own constitutional authority.23 The judgment in Marbury is a standard in the 

liberal constitutionalist tradition of fundamental law that reaches above and beyond its place in the 

cannon of United States Supreme Court decisions. 

,W�LV�WKH�SDUWLFXODU�IUDPLQJ�RI�WKH�FRXUWV¶�FRQVWLWXWLRQDO�UROH�DV�D�duty on which I place some 

emphasis. This embeds into the jurisdiction to determine the application of constitutional law a 

commensurate responsibility to do so on appropriate occasions. In Marbury itself, Chief Justice 

Marshall makes this abundantly clear:24

18 At 1089.

19 See, for example, Dieter Grimm Constitutionalism: Past, Present and Future��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG��������
20 Marbury v Madison 5 US 1 Cranch 137 (1803).

21 At [141].

22 $WWRUQH\�*HQHUDO��:$��Y�0DUTXHW�>����@�+&$����DW�>��@�������������&/5�����DW�����
23 United Mizrahi Bank v Migdal Cooperative Village�>����@�,VU6&�����������DW�����
24 Marbury v Madison, above n 20, at [142].
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[…] if both the law and the constitution apply to a particular case, so that the court must either decide 

that case conformably to the law, disregarding the constitution; or conformably to the constitution, 

GLVUHJDUGLQJ�WKH�ODZ��WKH�FRXUW�PXVW�GHWHUPLQH�ZKLFK�RI�WKHVH�FRQÀLFWLQJ�UXOHV�JRYHUQV�WKH�FDVH��7KLV�
is of the very essence of judicial duty.

The judicial function with respect to constitutional law is not just an exclusive jurisdiction, but a 

necessary function for ensuring the constitutionality of government actions. Marbury is not 

a licence for the courts to overstep their acknowledged boundaries. Some matters – even some 

constitutional matters – may properly be considered political questions in respect of which political 

remedies are the most appropriate.25 But questions of constitutional law do require answers – and 

judicial answers at that. 

7KLV�LGHD�LV�SHUYDVLYH��DQG�DOWKRXJK�LWV�RULJLQV�OLH�LQ�OLEHUDO�FRQVWLWXWLRQDO�WKHRU\�LWV�LQÀXHQFH�
is much wider. Arch-political constitutionalist Adam Tomkins rests his own constitutional theory 

on an overtly republican vision that empowers government institutions, rather than liberal account 

of constitutional morality that might seek to constrain government action.�� When addressing the 

role of the courts in his constitutional theory, Tomkins is clear that clear judicial determination of 

the law still matters:27

A core function of the courts in constitutional law is to declare what legal powers the government has. 

It is a fundamental rule of constitutional law that the government has only such powers as are clearly 

conferred upon it by the law. Where the government has acted without legal authority, the courts 

should be robust in declaring such action unlawful. 

*RYHUQPHQW�GRHV�QRW�LQFOXGH�3DUOLDPHQW�RQ�WKLV�DFFRXQW��ZKLFK�LV�ZK\�7RPNLQV¶�DUJXPHQW�GRHV�
QRW� DPRXQW� WR� D� OLEHUDO� MXVWL¿FDWLRQ� RI� MXGLFLDO� SRZHU� LQ� WKH� FRQVWLWXWLRQ�� 3DUOLDPHQW� UHPDLQV�
supreme, determining the law that the courts must then apply. But the value of a judicially robust 

application of constitutional law is still very much apparent, as this is required to ensure that the 

JRYHUQPHQW�LV�LQ�IDFW�DFWLQJ�LQ�DFFRUGDQFH�ZLWK�3DUOLDPHQW¶V�LQWHQW��
*LYHQ�WKHVH�GL൵HUHQW�FRQVWLWXWLRQDO�WKUHDGV�LQ�IDYRXU�RI�MXGLFLDO�GHWHUPLQDWLRQ�RI�FRQVWLWXWLRQDO�

ODZ�� LW� LV�XQVXUSULVLQJ� WKDW� WKLV�VDPH�LGHD� WKDW� WKH�FRXUWV�VKRXOG�GH¿QLWLYHO\�VSHDN�RQ�PDWWHU�RI�
constitutional law has received recognition from the New Zealand courts. In $WWRUQH\�*HQHUDO�
v Taylor the Court of Appeal went as far as to suggest that questions of constitutional law relating 

WR�3DUOLDPHQW¶V�OHJDO�DXWKRULW\�³UHFRXUVH�PXVW�EH�KDG�WR�WKH�FRXUWV�«�IRU�DQ�DXWKRULWDWLYH�DQVZHU´�28 

While not mentioned explicitly, the parallels here with Marbury have been noted by commentators.29 

There are also connections to be found with the Westminster constitutional tradition. Geiringer 

argues that the decision reveals a preference for “Diceyan notions of the supremacy and objectivity 

RI�ODZ´�DQG�³WKH�LQGHSHQGHQW�UROH�RI�MXGJHV�LQ�¿QGLQJ��GHFODULQJ�DQG�HQIRUFLQJ�LW´�30 The judicial 

25 At [75]–[77].

��� See especially Adam Tomkins Our Republican Constitution (Hart, Oxford, 2005).

27 $GDP�7RPNLQV�³7KH�5ROH�RI�WKH�&RXUWV�LQ�WKH�3ROLWLFDO�&RQVWLWXWLRQ´�����������87/-���DW���
28 $WWRUQH\�*HQHUDO�Y�7D\ORU�>����@�1=&$������>����@���1=/5����DW�>��@�
29 Claudia Geiringer “The Constitutional Role of the Courts under the NZ Bill of Rights: Three Narratives from 

$WWRUQH\�*HQHUDO�Y�7D\ORU´�����������9LFWRULD�8QLYHUVLW\�RI�:HOOLQJWRQ�/DZ�5HYLHZ�����DW����±����
30 $W�����
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function is understood here as being directly concerned with answering questions of law in 

FRQVWLWXWLRQDOO\�VLJQL¿FDQW�FDVHV�31

,�FRQFOXGH� WKLV�VHFWLRQ�ZLWK�D�¿QDO�1HZ�=HDODQG�H[DPSOH�� ,Q�1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�
$WWRUQH\�*HQHUDO,32 the appellant sought recognition of its rights to challenge a Ministerial decision 

to transfer land to other iwi interests as part of the settlement of historical Treaty grievances. 

Legal recognition of those rights potentially sit at odds with the political nature of settlement 

QHJRWLDWLRQV��DQG�ULVNHG�R൵HQGLQJ�WKH�SULQFLSOH�RI�QRQ�LQWHUIHUHQFH�LQ�SDUOLDPHQWDU\�SURFHHGLQJV�
JLYHQ� WKH�SUDFWLFH�RI�¿QDOLVLQJ� VHWWOHPHQWV� WKURXJK� OHJLVODWLRQ��7KH�FRQYHQWLRQDO� OHJDO�SRVLWLRQ�
is that such matter are not amenable to review by the courts.33 The High Court and the Court of 

$SSHDO�VWUXFN�RXW�1JƗWL�:KƗWXD¶V�FODLP�RQ�SUHFLVHO\�WKHVH�JURXQGV�34 However, the Supreme Court 

found much more weight could be given to the rights possibly impugned. The majority stated in 

its judgment that it could not ignore “the function of the courts to make declarations as to rights”.35 

Elias CJ, writing in the minority, put the point more forcefully: “[w]here claims of right or legal 

interest are made in our constitutional order, it is the function of the courts to determine them”.�� 

I think this is precisely how we imagine the courts discharging their function in our constitution. 

Legal questions should be addressed directly and fully, providing resolution of the dispute before 

the court and clarifying the constitutional position. We do not need a theory of judicial supremacy 

to recognise the important role played by principled inquiry into, and resolution of, constitutional 

disputes in accordance with the law. 

III. ,ൽൾඇඍංൿඒංඇ�-ඎൽංർංൺඅ�$ൻൾඒൺඇർൾඌ

Despite these rule of law values and constitutional expectations, the New Zealand courts do not 

always resolve issues of constitutional law that fall before them for resolution. This may occur 

EHFDXVH�WKH�FRXUW�H[SOLFLWO\�UHIXVHV�WR�R൵HU�DQ\�YLHZ�RQ�WKH�FRQVWLWXWLRQDO�PDWWHUV�DW�DOO��LQ�ZKLFK�
case the deliberate act of placing engagement with such matters into abeyance is apparent. In other 

cases a lack of constitutional engagement may occur because the court resolves the dispute before 

it with reference to non-constitutional doctrines and principles – that is, with an exclusive reliance 

on ordinary law. We might term this under-determination of constitutional matters a “constructive 

abeyance”. This Part III sets out examples of each type of judicial abeyance in New Zealand 

constitutional decision-making. 

31 $WWRUQH\�*HQHUDO�Y�7D\ORU��&$���DERYH�Q�����DW�>��@�
32 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO�>����@�1=6&�����>����@���1=/5�����
33 0LOUR\�Y�$WWRUQH\�*HQHUDO�>����@�1=$5������&$��DW�>��@��1HZ�=HDODQG�0DRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO [2007] 

1=&$������>����@���1=/5�����
34 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO�>����@�1=+&������>����@���1=/5������1JƗWL�:KDWXD�ƿUDNHL�7UXVW�

Y�$WWRUQH\�*HQHUDO�>����@�1=&$������>����@���1=/5�����
35 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO��DERYH�Q�����DW�>��@�
��� At [78].
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A. :K\�-XGLFLDO�³$EH\DQFHV´"

%XW�¿UVW��D�QRWH�RQ�WHUPLQRORJ\��,�KDYH�ODEHOOHG�WKH�ODFN�RI�MXGLFLDO�HQJDJHPHQW�RQ�FRQVWLWXWLRQDO�
PDWWHUV�DQ�³DEH\DQFH´�IROORZLQJ�0LFKDHO�)ROH\¶V�DQDO\VLV�RI�GHOLEHUDWH�DPELJXLWLHV�DQG�JDSV�LQ�
constitutional practice.37�)ROH\¶V� WKHVLV� LV� WKDW� DOO� FRQVWLWXWLRQDO�SUDFWLFH� UHOLHV�RQ� WKH�FRQVFLRXV�
deferral of answers to legal and political questions. Foley describes this constitutional practice in 

the following terms:38

[…] those implicit understandings and tacit agreements that could never survive the journey into 

SULQW�ZLWKRXW�FRPSURPLVLQJ�WKHLU�FDSDFLRXV�PHDQLQJV�DQG�UXLQLQJ�WKHLU�H൵HFW�DV�D�IXQFWLRQDO�IRUP�RI�
JHQXLQH�DQG�YDOXHG�DPELJXLW\��,W�LV�QRW�MXVW�WKDW�VXFK�XQGHUVWDQGLQJV�DUH�LQFDSDEOH�RI�H[DFW�GH¿QLWLRQ��
UDWKHU�WKHLU�XWLOLW\�GHSHQGV�XSRQ�WKHP�QRW�EHLQJ�VXEMHFW�WR�GH¿QLWLRQ��RU�HYHQ�WR�WKH�SURVSHFW�RI�EHLQJ�
GH¿QDEOH�

)ROH\� LGHQWL¿HV� FRQVWLWXWLRQDO� DEH\DQFHV� DV� SDUW� RI� D� ODUJHU� DUJXPHQW� WKDW� LQVWLWXWLRQDO�
accommodation within any political system requires a degree of mutual deference and respect, 

DQG� WKDW� LQ�PDQ\�FLUFXPVWDQFHV�DEH\DQFHV�IXO¿O� WKDW� UROH�PRUH�FRPSOHWHO\�DQG�H൵HFWLYHO\� WKDQ�
GH¿QLWLYH� UHVROXWLRQ� RI� FRQVWLWXWLRQDO� TXHVWLRQV��0\� SXUSRVH� LV� QRW� WR� GHIHQG� )ROH\¶V� DFFRXQW�
RI�FRQVWLWXWLRQDO�SUDFWLFH�VSHFL¿FDOO\��,QVWHDG�,�WDNH�XS�WKH�PRUH�JHQHUDO�QRWLRQ�WKDW�WKH�JDSV�LQ�
our constitutional understanding left by the courts are perhaps deliberate, and as such may serve a 

constitutional function. The language of “abeyances” seems to capture the essence of this notion of 

deliberate gaps serving a genuine constitutional purpose. 

I also adopt the term to conceptually separate deliberate refusals to engage in constitutional 

issues, leaving them un- or under-determined, from a determination of the court that, properly 

understood, there is no legal or constitutional question falling for resolution. The function of the 

courts is resolve genuine disputes that give rise to questions of law. If resolution of the legal 

questions before the court is moot,39 or the dispute has not crystalised as between the parties,40 the 

FRXUW�ZLOO�QRW�FRQVLGHU�WKH�LVVXHV��7KH�1HZ�=HDODQG�FRXUWV�DOVR�GR�QRW�R൵HU�DGYLVRU\�RSLQLRQV��
and so must be seized of a genuine dispute.41�-XGLFLDO�DEH\DQFHV�DUH�TXDOLWDWLYHO\�GL൵HUHQW�IURP�
these scenarios in that it is clearly open to the court to provide some constitutional guidance if it 

is minded to do so. 

B. Direct Abeyances

I have already foreshadowed an important recent example of the Supreme Court refusing to engage 

with a constitutional issue. 1JDURQRD�Y�$WWRUQH\�*HQHUDO concerned the issue of prisoner voting 

ULJKWV��7KH�DSSHOODQWV�FRQWHQGHG�WKDW�D�OHJLVODWLYH�DPHQGPHQW�LPSRVLQJ�D�EODQNHW�GLVTXDOL¿FDWLRQ�
RQ�YRWLQJ�D൵HFWLQJ�DOO�SULVRQHUV�ZDV�HQDFWHG�XQODZIXOO\�42�7KH�TXDOL¿FDWLRQV�IRU�HOHFWRUV�DUH�VHW�

37 Foley, above n 3.

38 At 9.

39 )ROZHU�	�5RGHULTXH�/WG�Y�$WWRUQH\�*HQHUDO�>����@���1=/5�����&$��DW����
40 See Philip A Joseph &RQVWLWXWLRQDO�DQG�$GPLQLVWUDWLYH�/DZ�LQ�1HZ�=HDODQG (4th ed, Thomson Reuters, Wellington, 

2014) at 841.

41 *D]OH\�Y�$WWRUQH\�*HQHUDO�(1995) 8 PRNZ 313 (CA) at 315.

42 (OHFWRUDO��'LVTXDOL¿FDWLRQ�RI�6HQWHQFHG�3ULVRQHUV��$PHQGPHQW�$FW������
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out in s 74 of the Electoral Act 1993, which is subject to manner and form protections against 

DPHQGPHQW�RU�UHSHDO�E\�YLUWXH�RI�V�����RI�WKH�(OHFWRUDO�$FW��6HFWLRQ��������LGHQWL¿HV�D�QXPEHU�RI�
“reserved provisions”, including:43

>«@�VHFWLRQ�����DQG�WKH�GH¿QLWLRQ�RI�WKH�WHUP�DGXOW�LQ�VHFWLRQ�������DQG�VHFWLRQ����I���VR�IDU�DV�WKRVH�
SURYLVLRQV�SUHVFULEH����\HDUV�DV�WKH�PLQLPXP�DJH�IRU�SHUVRQV�TXDOL¿HG�WR�EH�UHJLVWHUHG�DV�HOHFWRUV�
or to vote:

6HFWLRQ� ������� WKHQ� SURYLGHV� WKDW� WKH� LGHQWL¿HG� UHVHUYHG� SURYLVLRQV�PD\� RQO\� EH� DPHQGHG� RU�
repealed if passed by a 75 per cent super-majority of the members of the House of Representatives 

or if supported by a majority of electors in a national referendum. The appellants argued that the 

OHJLVODWLYH�DPHQGPHQW� LPSRVLQJ�WKH�EODQNHW�GLVTXDOL¿FDWLRQ�HQJDJHG�V�����DQG��EHFDXVH�LW�ZDV�
HQDFWHG�E\�D�EDUH�PDMRULW\�RI�WKH�PHPEHUV�RI�WKH�+RXVH��LW�ZDV�LQYDOLG�DQG�RI�QR�H൵HFW��

%HFDXVH� WKH� DSSHOODQWV¶� DUJXPHQW� LPSOLFDWHG� WKH� OHJDO� H൵HFWLYHQHVV� RI� V� ���¶V� SXUSRUWHG�
manner and form entrenchment, it carried important implications for the doctrine of parliamentary 

VRYHUHLJQW\�LQ�1HZ�=HDODQG��,W�LV�FXUUHQWO\�XQFOHDU�ZKHWKHU�3DUOLDPHQW¶V�OHJLVODWLYH�VRYHUHLJQW\�LV�
best understood as “continuing”, which would render any attempt at manner and form restrictions 

LQH൵HFWLYH��RU�³VHOI�HPEUDFLQJ´��ZKLFK�ZRXOG�DOORZ�PDQQHU�DQG�IRUP�UHVWULFWLRQV�WR�WDNH�H൵HFW�44 

+RZHYHU�� WKH� 6XSUHPH�&RXUW� GHWHUPLQHG� WKDW� SURSHUO\� FRQVWUXHG�� V� ������� RQO\� SURWHFWHG� WKH�
minimum voting age. There was, therefore, no legislative disability to disqualify prisoners from 

voting. While the case ultimately turned on this relatively discrete point of statutory interpretation, 

Ngaronoa�LV�DOVR�WKH�¿UVW�WLPH�WKH�FRXUWV�KDYH�EHHQ�FDOOHG�XSRQ�WR�FRQVLGHU�GLUHFWO\�WKH�PDQQHU�DQG�
IRUP�SURWHFWLRQ�RI�WKH�UHVHUYHG�SURYLVLRQV�LQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�IUDPHZRUN��7KHUH�DUH�
some statements in obiter that suggest the courts take such requirements seriously.45�$�¿UP�GHFLVLRQ�
RQH�ZD\�RU�DQRWKHU�ZRXOG�KDYH�VLJQL¿FDQW�LPSOLFDWLRQV�IRU�WKH�FRPSHWLQJ�WKHRULHV�RI�WKH�QDWXUH�
of parliamentary sovereignty in the New Zealand constitution as well as the relationship of comity 

between the political and judicial institutional branches of government. It would also clearly signal 

WKH�VWUHQJWK�RI�WKH�SURWHFWLRQ�D൵RUGHG�E\�V�����WR�WKH�UHVHUYHG�SURYLVLRQV�PRUH�JHQHUDOO\��ZKLFK�DUH�
considered essential to a fair electoral process. While the Court resolved the issue before it without 

¿QGLQJ� LW�QHFHVVDU\� WR�GLUHFWO\�FRQVLGHU� WKH� ODUJHU�FRQVWLWXWLRQDO� LVVXHV�� WKH�&URZQ�FRQFHGHG�LQ�
LWV�DUJXPHQW�WKDW�VXFK�UHVWULFWLRQV�ZHUH�OLNHO\�WR�EH�OHJDOO\�H൵HFWLYH��� This concession served as 

DQ�LQYLWDWLRQ�WR�WKH�&RXUW�WR�PDNH�D�IRUPDO�¿QGLQJ�RQ�WKLV�FUXFLDO�FRQVWLWXWLRQDO�SRLQW��+RZHYHU��
after noting that the issue was a live one, the majority refused to engage with the substantive 

issue stating simply that “we would prefer that issue to be resolved after argument on the point”.47 

In other words, the Court made a deliberate decision to leave this important constitutional issue 

unresolved. 

3HUKDSV� VRPH� ZLOO� TXHVWLRQ� WKH� VLJQL¿FDQFH� RI� WKH� GHFLVLRQ� WR� DYRLGLQJ� DGGUHVVLQJ� WKH�
constitutional issues raised by the case on the basis that the immediate dispute raised before the 

court was successfully resolved. Following McIntyre, I prefer the view that this narrow focus 

on mechanical dispute resolution overlooks the “inherent duality” of the judicial function, 

43 (OHFWRUDO�$FW�������V��������H��
44 The classic account of the distinction is HWR Wade “The Basis of Legal Sovereignty” (1955) 13 CLJ 172.

45 Shaw v Commissioner of Inland Revenue [1999] 3 NZLR 154 (CA) at [13]; Carter v Police [2003] NZAR 315 (HC) 

at 325; :HVWFR�/DJDQ�/WG�Y�$WWRUQH\�*HQHUDO [2001] 1 NZLR 40 (HC) at [91].

��� 1JDURQRD�Y�$WWRUQH\�*HQHUDO, above n 2, at 55.

47 1JDURQRD�Y�$WWRUQH\�*HQHUDO, above n 1, at [70].
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which distinguishes courts from other bodies that might settle disputes.48 Courts necessarily 

resolve disputes in the context of constitutional government, and so are intimately engaged in 

norm creation and application when discharging their dispute resolution role. Non-decisions on 

constitutional matters can frustrate this norm creation and application process, which in part may 

H[SODLQ� WKH� UXOH� RI� ODZ� DQG� FRQVWLWXWLRQDOLVW� LPSHUDWLYH� WR� HQJDJH�PRUH� GH¿QLWLYHO\�ZLWK� VXFK�
issues. In Nagornoa, however, the Court recognised that there is live constitutional issue to be 

GHWHUPLQHG��DQG�WKDW�LW�FRXOG�R൵HU�DQ�DXWKRULWDWLYH�YLHZ�RQ�WKDW�LVVXH��H൵HFWLYHO\�UHVROYLQJ�LW�DQG�
SURYLGLQJ�VLJQL¿FDQW�FODULW\�WR�1HZ�=HDODQG�FRQVWLWXWLRQDO�SUDFWLFH��EXW�XOWLPDWHO\�UHIXVHG�WR�GR�
so. Indeed, it is arguable that the Court would not be making a controversial decision by engaging 

ZLWK�WKLV�LVVXH��7KH�EDODQFH�RI�DFDGHPLF�RSLQLRQ�LV�QRZ�¿UPO\�LQ�IDYRXU�RI�WKH�YLHZ�WKDW�PDQQHU�
DQG�IRUP�HQWUHQFKPHQW�LV�YDOLG�DQ�H൵HFWLYH�XQGHU�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�DUUDQJHPHQWV�49 

At the crucial moment however, the Court has elected not to seize the opportunity available to it. 

*LYLQJ�RQO\�WKH�EULHIHVW�RI�MXVWL¿FDWRU\�UHDVRQV��LW�KDV�SUHIHUUHG�WR�SHUSHWXDWH�WKH�XQFHUWDLQW\�RI�WKH�
current legal position. The limited academic commentary available since the decision expresses 

some scepticism over whether avoiding the matter in this way was a meritorious approach.50 It is 

unlikely that the Court would have been unaware of these potential criticisms. What that seems to 

suggest is that the Court saw some value in deliberately perpetuating the uncertainty that continues 

to shroud the application of manner and from provisions in the New Zealand constitution. When 

provided with an opportunity to choose between the continuing or self-embracing theories of 

parliamentary sovereignty, the Court has elected to sit on the fence. 

Ngaronoa is not an isolated example. In Shaw v Commissioner of Inland Revenue the Court 

RI�$SSHDO� IDFHG�D� FKDOOHQJH� LQ� UHVSHFW�RI� DQ� LQGLYLGXDO¶V� WD[�DVVHVVPHQW�51 While the appellant 

accepted that the relevant provisions had been duly enacted by Parliament and that there was no 

issue of interpretation on the face of those provisions, he rather boldly argued that the provisions 

WKHPVHOYHV�ZHUH� LQYDOLG�E\�YLUWXH�RI�0DJQD�&DUWD¶V�SURKLELWLRQ�RQ�H[WUDRUGLQDU\� WD[DWLRQ��7KH�
&RXUW�GHWHUPLQHG�WKHUH�ZDV�QR�PHULW�LQ�WKH�FODLP��EXW�WKH�PDWWHU�RI�SRWHQWLDO�OLPLWV�RQ�3DUOLDPHQW¶V�
legislative sovereignty was clearly put in issue by the case. The Court was, however, happy to leave 

the matter unresolved:52

[The Court is relieved] from venturing into what happily remains in New Zealand an extra-judicial 

debate, which the good sense of parliamentarians and Judges has kept theoretical, as to whether in 

DQ\�FLUFXPVWDQFHV�WKH�MXGLFLDU\�FRXOG�RU�VKRXOG�VHHN�WR�LPSRVH�OLPLWV�RQ�WKH�H[HUFLVH�RI�3DUOLDPHQW¶V�
legislative authority to remove more fundamental kinds of substantive rights.

48 Joe McIntyre The Judicial Function: Fundamental Principles in Contemporary Judging (Springer, Singapore, 2019) 

at 71.

49 JL Robson 1HZ� =HDODQG�� 7KH� 'HYHORSPHQW� RI� LWV� /DZV� DQG� &RQVWLWXWLRQ� �6WHYHQV�� /RQGRQ�� ������ DW� ��±����
GWR Palmer and Matthew SR Palmer Bridled Power���WK�HG��2[IRUG�8QLYHUVLW\�3UHVV��0HOERXUQH��������DW������
Matthew Palmer, Claudia Geiringer and Nicola White “Appendix F: Parliamentary Sovereignty” in Constitutional 

Arrangements Committee� ,QTXLU\� WR� 5HYLHZ� 1HZ� =HDODQG¶V� ([LVWLQJ� &RQVWLWXWLRQDO� $UUDQJHPHQWV�� 5HSRUW� RI�
the Constitutional Arrangements Committee I 24A� �+RXVH� RI� 5HSUHVHQWDWLYHV�� :HOOLQJWRQ�� ������ ���� DW� �����
Paul Rishworth “New Zealand” in Dawn Oliver and Carlo Faruso (eds) How Constitutions Change: A Comparative 
Study �+DUW�3XEOLVKLQJ��2[IRUG������������DW������-RVHSK��DERYH�Q�����DW�����

50 Andrew Geddis and Marcelo Rodriguez Ferrere “New Zealand” in Richard Albert and others (eds) �����*OREDO�
Review of Constitutional Law (I·CONnect-Clough Center, 2019) 209 at 211–212; Leonid Sirota “Breaking the 

6LOHQFH��1HZ�=HDODQG¶V�&RXUWV�DQG�3DUOLDPHQW�DIWHU�$WWRUQH\�*HQHUDO�Y�7D\ORU” (2019) 30 PLR 13 at 14.

51 Shaw v Commissioner of Inland Revenue, above n 45.

52 At 158, citing &RRSHU�Y�$WWRUQH\�*HQHUDO�>����@���1=/5������+&��DW�����
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This reasoning seems to suggest even more directly that the basic constitutional issues involved 

should deliberately remain undetermined. The opportunity to provide some principled guidance on 

the matter is left to pass by. 

2QH� ¿QDO� H[DPSOH� ZLOO� VHUYH� WR� LOOXVWUDWH�P\� SRLQW�� ,Q�7H� 5ǌQDQJD� R�:KDUHNDXUL� 5HNRKX�
,QF� Y� $WWRUQH\�*HQHUDO,53 iwi challenged the ability of a Minister to introduce to the House 

SURSRVHG�OHJLVODWLRQ�WKDW�ZRXOG�JLYH�H൵HFW�WR�D�GHHG�RI�VHWWOHPHQW�EHWZHHQ�WKH�&URZQ�DQG�0ƗRUL�
LQ�UHVSHFW�RI�SDQ�0ƗRUL�FODLPV�WR�¿VKHULHV�DVVHWV��7KH�&RXUW�RI�$SSHDO�FRQ¿UPHG�WKH�RUWKRGR[�
interpretation that parliamentary sovereignty admits a principle of non-interference by the courts 

in parliamentary proceedings. However, the Court went out of its way to point out that the “exact 

VFRSH�DQG�TXDOL¿FDWLRQV´�RI�WKLV�SULQFLSOH�³DUH�RSHQ�WR�GHEDWH��DV�LV�LWV�H[DFW�EDVLV´�54 The Court, it 

seems, was content to acknowledge this uncertainty within the constitutional framework (indeed, 

has deliberately drawn attention to it) and simply left it to continue. While the immediate issue 

was squarely addressed, the larger constitutional questions that inform that issue and imbue it with 

JUHDWHU�VLJQL¿FDQFH�ZHUH�OHIW�XQUHVROYHG��

C. Constructive Abeyances 

Sometimes judicial abeyances do not result from a direct refusal to engage with constitutional 

questions. Instead, the courts treat constitutional issues as ordinary matters of legal analysis. 

5DWKHU�WKDQ�RSHQO\�DFNQRZOHGJLQJ�WKH�FRQVWLWXWLRQDO�VLJQL¿FDQFH�RI�WKH�SULQFLSOHV�LQ�SOD\�RU�WKH�
implications of any decision for the wider constitutional order, judicial decisions are presented as 

simple matters of ordinary statutory interpretation or incremental development of the common 

ODZ��,�DUJXH�WKDW�WKHVH�³FRQVWUXFWLYH�DEH\DQFHV´�KDYH�PXFK�WKH�VDPH�H൵HFW�DV�PRUH�H[SUHVVO\�DQG�
RXWULJKWO\�GHFOLQLQJ�WR�DGGUHVV�OHJDO�TXHVWLRQV�RI�FRQVWLWXWLRQDO�VLJQL¿FDQFH��

An interesting feature of these constructive abeyances is that alternative approaches that engage 

more explicitly with constitutional principles are usually available to provide a counterpoint for more 

straightforward analysis. In $WWRUQH\�*HQHUDO�Y�7D\ORU,55 another recent case concerning prisoner 

YRWLQJ�ULJKWV��WKH�6XSUHPH�&RXUW�ZDV�DVNHG�WR�FRQVLGHU�ZKHWKHU�WKH�(OHFWRUDO��'LVTXDOL¿FDWLRQ�RI�
Sentenced Prisoners) Amendment Act 2012 was inconsistent with the right to vote as protected 

by the New Zealand Bill of Rights Act 1990.�� The High Court and Court of Appeal in the same 

FDVH�KDG�UHFRJQLVHG�WKH�LQFRQVLVWHQF\��DQG�IRU�WKH�¿UVW�WLPH�KDG�JUDQWHG�D�IRUPDO�GHFODUDWLRQ�WR�
WKDW�H൵HFW��-XULVGLFWLRQ�WR�JUDQW�D�IRUPDO�GHFODUDWLRQ�LQ�WKLV�ZD\�LV�FRQWURYHUVLDO��KRZHYHU��LQ�SDUW�
because the New Zealand Bill of Rights Act does not address the issue of judicial remedies. Other 

examples of such declarations tend to be underpinned by express statutory authorisation,57 or else 

such remedies may be excluded.58 It fell to the Supreme Court to provide clarity on this important 

issue. 

:KLOH� WKH� FRXUW� E\� PDMRULW\� GLG� FRQ¿UP� MXULVGLFWLRQ� WR� SURYLGH� D� GHFODUDWLRQ� UHPHG\� IRU�
legislative breaches of protected rights, my primary is not the result but the reasoning the plurality 

53 7H�5ǌQDQJD�R�:KDUHNDXUL�5HNRKX�,QF�Y�$WWRUQH\�*HQHUDO [1993] 2 NZLR 301 (CA).

54 At 307–308.

55 $WWRUQH\�*HQHUDO�Y�7D\ORU [2018] NZSC 104, [2019] 1 NZLR 213.

��� New Zealand Bill of Rights Act 1990, s [12].

57 Human Rights Act 1998 (UK), s 4; Human Rights Act 1993, s 92J.

58 Momcilovic v R [2011] HCA 34, (2011) 245 CLR 1.
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DGRSWHG�WR�MXVWLI\�LWV�GHFLVLRQ��)RU�VXFK�D�GUDPDWLF�FRQVWLWXWLRQDO�PRPHQW��WKH�SOXUDOLW\¶V�UHDVRQLQJ�
was expressed in quite straightforward terms. The issue was framed as one of implied statutory 

jurisdiction, and so largely turned on ordinary questions of statutory interpretation. The fact 

that the New Zealand Bill of Rights Act expressly applies to acts of the legislative branch of 

government is therefore of particular moment.59 The plurality was assisted in this approach by the 

fact that an implied remedial jurisdiction with respect to executive breaches of protected rights has 

been a longstanding feature of the New Zealand Bill of Rights Act jurisprudence.���7KH�SOXUDOLW\¶V�
reasoning was defended both as an ordinary application of legislative intention and an incremental 

development of the existing case law concerning remedies for rights simply a “logical step” from 

a “settled position” in the law.��

Here the Court of Appeal judgment in the same case supplies a fascinating counterfactual 

in terms of the approach to judicial reasoning. The unanimous beach preferred to rest their 

MXVWL¿FDWLRQ�RQ�³WKH�FRPPRQ�ODZ�MXULVGLFWLRQ�RI�WKH�KLJKHU�FRXUWV�WR�DQVZHU�TXHVWLRQV�RI�ODZ´��� 
7KLV� UHTXLUHG� H[WHQVLYH� HQJDJHPHQW� ZLWK� ¿UVW� SULQFLSOHV� FRQFHUQLQJ� WKH� EDODQFH� RI� DXWKRULW\�
EHWZHHQ�WKH�OHJLVODWXUH�DQG�MXGLFLDU\�LQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQ�DQG�DQ�XQDPELJXRXV�DVVHUWLRQ�
RI� WKH� MXGLFLDO� IXQFWLRQ� WR�GHWHUPLQH� WKH� ODZ��:KLOH�DFNQRZOHGJLQJ� WKH�3DUOLDPHQW¶V� OHJLVODWLYH�
supremacy renders it sovereign,�� the Court defended judicial obedience to Parliament is an 

independent principle of the common law.�� On this theory of the constitution, Parliament cannot 

exercise arbitrary power free from judicial scrutiny.�� Instead:��

:KHQ�LVVXHV�DULVH�D൵HFWLQJ�WKH�OHJLVODWXUH¶V�OHJDO�DXWKRULW\��UHFRXUVH�PXVW�EH�KDG�WR�WKH�FRXUWV��ERWK�
for an authoritative answer and as a practical necessity. 

7KH�VWDUN�GL൵HUHQFH�LQ�VW\OHV�RI�UHDVRQLQJ�EHWZHHQ�WKH�&RXUW�RI�$SSHDO�DQG�6XSUHPH�&RXUW�KDV�
also been noted by others. Bookman notes that the Supreme Court decision “eschews questions 

RI� FRQVWLWXWLRQDO� ¿UVW� SULQFLSOH�� ZKLFK� KDG� EHHQ� FHQWUDO� WR� WKH� &RXUW� RI�$SSHDO¶V� UHDVRQLQJ´��� 
,S� VLPLODUO\� FRPSDUHV� ¿QGV� WKDW� WKH� 6XSUHPH� &RXUW�PDQDJHV� WR� ³VWHHU� FOHDU� RI� DQ\� FODLPV� RI�
constitutional grandiosity”.���,�ZRXOG�RQO\�DGG�WKDW�WKH�6XSUHPH�&RXUW¶V�DSSURDFK�WR�LWV�WDVN��LQ�
WKH�IDFH�RI�DQ�REYLRXV�DOWHUQDWLYH��LV�FOHDUO\�D�GHOLEHUDWH�FKRLFH��0DNLQJ�WKDW�VSHFL¿F�FKRLFH�QRW�WR�
justify its decision with reference to grand constitutional conclusions must say something about the 

judicial function in our constitution. 

Again, I am less concerned with the substantive argument than I am with the decision to analyse 

WKH�H[WHQW�RI�WKH�&RXUW¶V�UHPHGLDO�MXULVGLFWLRQ�LQ�VXFK�H[SDQVLYH�FRQVWLWXWLRQDO�WHUPV��([SOLFLWO\�
engaging in constitutionally driven reasoning has clear implications for the balance of authority 

59 $WWRUQH\�*HQHUDO�Y�7D\ORU (SC), above n 55, at [43]. See New Zealand Bill of Rights Act 1990, s 3(a).

��� 6LPSVRQ�Y�$WWRUQH\�*HQHUDO�>����@���1=/5������&$���6HH�DOVR�$WWRUQH\�*HQHUDO�Y�&KDSPDQ [2011] NZSC 110, 

>����@���1=/5������7DXQRD�Y�$WWRUQH\�*HQHUDO�[2007] NZSC 70, [2008] 1 NZLR 429.

��� $WWRUQH\�*HQHUDO�Y�7D\ORU�(SC), above n 55, at [38].

��� $WWRUQH\�*HQHUDO�Y�7D\ORU�(CA), above n 28, at [109].

��� At [44].

��� At [47].

��� At [53].

��� $W�>��@�
��� Sam Bookman “Decoding Declarations in Taylor: Constitutional Ambiguity and Reform” [2019] NZ L Rev 257.

��� John Ip “$WWRUQH\�*HQHUDO�Y�7D\ORU��$�&RQVWLWXWLRQDO�0LOHVWRQH"´�>����@�1=�/�5HY����DW����
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between Parliament and the courts in the New Zealand constitutional order. In the face of the Court 

RI�$SSHDO¶V�HORTXHQW�DFFRXQW�RI�WKH�FRXUWV¶�LQKHUHQW�FRQVWLWXWLRQDO�IXQFWLRQ��KRZHYHU��WKH�6XSUHPH�
&RXUW�MXGJHV�ZHUH�ODUJHO\�XQPRYHG��7KH�OHDG�MXGJPHQW�VSHFL¿FDOO\�QRWHG�WKDW���

… in its reasoning towards the conclusion that there was power for the higher courts to make a 

declaration of inconsistency, the Court of Appeal canvassed the relationship between the political and 

judicial branches of government and the role of the higher courts under the New Zealand constitution. 

As is apparent, we have not found it necessary to undertake a similar exercise. We are accordingly not 

WR�EH�WDNHQ�DV�HQGRUVLQJ�WKH�&RXUW�RI�$SSHDO¶V�DSSURDFK�WRZDUGV�WKHVH�PDWWHUV�

The experience of the Court of Appeal and Supreme Court in the Taylor litigation is not 

unprecedented. In the Lange v Atkinson litigation,70� WKH�&RXUW� RI�$SSHDO� �WKHQ�1HZ�=HDODQG¶V�
¿QDO�GRPHVWLF�DSSHOODWH�FRXUW��FRQVLGHUHG�D�GHIDPDWLRQ�VXLW�E\�D�IRUPHU�3ULPH�0LQLVWHU�DJDLQVW�
WKH�DXWKRU�RI�D�SLHFH�RI�QHZV�PHGLD�FULWLFDO�RI� WKH�3ULPH�0LQLVWHU¶V�SROLWLFDO�SHUIRUPDQFH��7KH�
nature of the claim squarely raised constitutional issues – in particular the scope of the freedom 

of expression in the context of political communication. The Court simply declined to engage 

with the issue of the relevance of constitutional protections for freedom of expression when 

resolving the matter, relying instead on a cautious and incremental development of the common 

ODZ�GRFWULQH�RI�TXDOL¿HG�SULYLOHJH��,Q�IDFW��WKH�&RXUW�ZHQW�DV�IDU�DV�WR�GHOLEHUDWHO\�GLVWDQFH�LWVHOI�
from the constitutional approach to the issue by stating that it considered that its judgment was “not 

the occasion for a history of the right to freedom of expression”.71

$V�QRWHG�E\�RQH�FRPPHQWDWRU��³>L@Q�FRQWUDVW�WR�VLJQL¿FDQW�GHEDWH�LQ�RWKHU�MXULVGLFWLRQV�RYHU�WKH�
proper relationship between bills of rights and the common law, the relative silence of our Court is 

deafening”.72 Another lamented the lack of serious engagement with rights instruments:73

One of the most striking features of Lange is the minimal extent to which the [New Zealand] Bill of 

Rights [Act] features in the various judgments. Clearly, the Court has opted for incremental reform of 

the common law, as though the [New Zealand Bill of Rights Act] does not require anything more than 

this, or cannot be invoked to support wider-reaching reform in any event. […] Lange is best viewed 

as a modest reform: it expands the circumstances in which an existing common law defence may be 

available, but only in a limited range of cases. 

A primary point of comparison here is the celebrated decision of the United States Supreme Court 

in New York Times v Sullivan.74�7KH�FDVH�FRQFHUQHG�D�OLEHO�VXLW�E\�DQ�$ODEDPD�SROLFH�R൶FLDO�LQ�
UHVSHFW�RI�DQ�DGYHUWLVHPHQW�FULWLFDO�RI�WKH�UROH�RI�WKH�SROLFH�DQG�RWKHU�SXEOLF�R൶FLDOV�LQ�UHVLVWLQJ�WKH�
H൵RUWV�RI�FLYLO�ULJKWV�DFWLYLVWV��2Q�DSSHDO��WKH�6XSUHPH�&RXUW�H[SUHVVO\�HPSKDVLVHG�WKH�LPSRUWDQFH�
of the constitutional issues involved,75 and where the balance ought to be struck was expressly 

considered by the majority “against the background of a profound national commitment to the 

��� $WWRUQH\�*HQHUDO�Y�7D\ORU��6&���DERYH�Q�����DW�>��@�
70 Lange v Atkinson [1998] 3 NZLR 424 (CA) and Lange v Atkinson [2000] 3 NZLR 385 (CA).

71 Lange v Atkinson�>����@���1=/5������&$��DW�����
72 *HR൵�0F/D\�³Lange v Atkinson: Not a Case for Dancing in the Streets” [2000] NZ L Rev 427 at 428.

73 Grant Huscroft “Freedom of Expression” in Paul Rishworth and others 7KH�1HZ�=HDODQG�%LOO� RI�5LJKWV (Oxford 

University Press, Auckland, 2003) 308 at 319–320.

74 New York Times Co v Sullivan ����86������������
75 $W�����
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principle that debate on public issues should be uninhibited, robust, and wide open”.�� Ultimately, 

the Court viewed the constitutional commitment to the freedom of expression in such high regard 

that it virtually outweighed all competing interests:77

&DVHV�ZKLFK� LPSRVH� OLDELOLW\� IRU� HUURQHRXV� UHSRUWV� RI� WKH� SROLWLFDO� FRQGXFW� RI� R൶FLDOV� UHÀHFW� WKH�
obsolete doctrine that the governed must not criticize their governors. […] The interest of the public 

[in maintaining the right to freedom of expression] outweighs the interest of appellant or any other 

LQGLYLGXDO��>«@�:KDWHYHU�LV�DGGHG�WR�WKH�¿HOG�RI�OLEHO�LV�WDNHQ�IURP�WKH�¿HOG�IRU�IUHH�GHEDWH��

The approach of the United States Supreme Court in New York Times can be seen to be engaging 

with manifestly constitutional issues. In contrast, the New Zealand Court of Appeal saw no need to 

engage in this kind of explicit constitutional reasoning. Instead it placed emphasis on the balance 

of competing factors and a preference to develop the common law incrementally. When given the 

option to address constitutional questions as constitutional questions, a senior court has elected to 

follow an alternative path. 

Both direct abeyances such as Ngaronoa, Shaw and 7H�5ǌQDQJD�R�:KDUHNDXUL�5HNRKX, and 

constructive abeyances such as Taylor and Lange� VHHP� WR� KDYH� D� VLPLODU� H൵HFW�� 7KH\� DYRLG�
resolving questions of constitutional law, and so perpetuate a degree of uncertainty with respect to 

the precise constitutional position. This strategy of constitutional avoidance appears deliberate and 

RFFXUV�VX൶FLHQWO\�UHJXODUO\�WKDW�LW�LV�D�IHDWXUH�RI�MXGLFLDO�GHFLVLRQ�PDNLQJ�WKDW�ZDUUDQWV�VFKRODUO\�
attention. As yet, however, the rationale for such avoidance is not immediately obvious. In Part IV 

below I turn to consider some possible explanations for these constitutional abeyances. 

IV. (එඉඅൺංඇංඇ�-ඎൽංർංൺඅ�$ൻൾඒൺඇർൾඌ

3DUW�,,,�GHPRQVWUDWHG�WKDW�MXGLFLDO�DEH\DQFHV�DUH�D�IHDWXUH�RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�SUDFWLFH��
This Part seeks to explain that practice particularly in light of the expectation, outlined in Part II 

above, that courts should determine questions of constitutional law. It suggests that there are 

WZR�EURDG�W\SHV�RI�H[SODQDWLRQ�WKDW�PD\�EH�R൵HUHG��7KH�¿UVW�LV�DQ�H[SODQDWLRQ�EDVHG�RQ�MXGLFLDO�
deference to political processes and actors, while the second type of explanation is a kind of 

“last resort” principle where non-constitutional analysis is preferred for prudential reasons. It is 

suggested that this second explanation is the more compelling. 

A. Deference to Politics

One possible explanation for judicial abeyances on constitutional matters is that the courts 

prefer that such matters are resolved by political rather than judicial mechanisms. As such, when 

constitutional questions come before them for resolution the courts demure, leaving space for the 

executive and legislative branches of government to address the issue. 

We can see this type of thinking in the political questions doctrine as applied in the United States. 

Despite the celebrated assertion of the judicial role in constitutional law articulated in Marbury, it 

has long been recognised that there are some constitutional matters that are best left for political 

resolution. Early application of this principle concerned the proper manifestation of political 

��� At 270.

77 At 272, citing Sweeny v Patterson 128 F 2d 457 (1942) at 458.
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authority as required by the constitutional guarantee of republican government.78 The quintessential 

case is Luther v Borden where the Supreme Court held:79

Under this article of the Constitution it rests with Congress to decide what government is the 

established one in a State. For as the United States guarantees to each State a republican government, 

Congress must necessarily decide what government is established in the State before it can determine 

whether it is republican or not. And when the senators and representatives of a State are admitted 

into the councils of the Union, the authority of the government under which they are appointed, as 

well as its republican character, is recognized by the proper constitutional authority. And its decision 

is binding on every other department of the government and could not be questioned in a judicial 

tribunal. 

This was the starting point for fashioning a more general principle of avoidance based on institutional 

capacity and the limits of the judicial function. Later decisions extending the application of the 

doctrine concerned the validity of formal constitutional amendment procedures,80 and selection 

of electoral candidates.81 But framing the issue in terms of the nature and limits of state authority 

has particular resonance with some of the New Zealand examples of judicial abeyances discussed 

above. Shaw v Commissioner of Inland Revenue in particular represents a very similar kind of 

challenge, in that the applicant contested that there are limits (in this case imposed by Magna Carta) 

on government inherent to the constitutional nature of the New Zealand state. While not explained 

in these terms, the reluctance of the Court of Appeal to engage with the constitutional argument 

presented in the case is understandable when approached from the perspective that non-judicial 

LQVWLWXWLRQV�DQG�SURFHVVHV�KDYH�WKH�FRUH�UHVSRQVLELOLW\�IRU�GHWHUPLQLQJ�WKH�VWDWH¶V�EDVLF�SROLWLFDO�
nature. 

0RGHUQ�DSSOLFDWLRQV�RI�WKH�SROLWLFDO�TXHVWLRQV�GRFWULQH�KDYH��KRZHYHU��GHSDUWHG�VLJQL¿FDQWO\�
from this original understanding. The willingness of the United States Supreme Court to intervene 

in ostensibly political matters is now much greater.82 There are even indications that the early 

FDVHV�RQ�WKH�&RQVWLWXWLRQ¶V�*XDUDQWHH�&ODXVH�PLJKW�EH�UHYLVLWHG�DW�DQ�DSSURSULDWH�RSSRUWXQLW\�83 

7KLV�SHUKDSV�UHÀHFWV�WKH�JUDGXDO�DFFUHWLRQ�RI�WKH�&RXUW¶V�DXWKRULW\�XQGHU�D�FRQVWLWXWLRQDO�V\VWHP�
DFFHSWLQJ�RI�MXGLFLDO�VXSUHPDF\��VXJJHVWLQJ�WKDW�WKH�SROLWLFDO�TXHVWLRQV�GRFWULQH�LV�D�SRRU�¿W�IRU�
New Zealand. 

In our own constitutional context deference to political actors and processes is more likely 

WR�EH�MXVWL¿HG�ZLWK�UHIHUHQFH�WR�WKHRULHV�RI�SROLWLFDO�FRQVWLWXWLRQDOLVP��3ROLWLFDO�FRQVWLWXWLRQDOLVP�
posits, broadly, that representative institutions making use of deliberative and participatory 

processes can and should be sites of constitutional contestation and resolution.84 Modest versions 

78 United States Constitution, art IV, section 4.

79 Luther v Borden 48 US (7 How) 1 (1849) at 42. See also 3DFL¿F�6WDWHV�7HOHSKRQH�	�7HOHJUDSK�&R�Y�2UHJRQ 223 US 

118 (1912).

80 Coleman v Miller 307 US 433 (1939).

81 O’Brien v Brown 409 US 1 (1972).

82 See, for example, %XVK�Y�*RUH 531 US 98 (2000); Citizens United v Federal Election Commission 558 US 310 (2010); 

Shelby County v Holder�����6�&W�������������
83 New York v United States�����86�����DW����±����������
84 See Graham Gee and Grégoire CN Webber “What is a Political Constitution?” (2010) 30 Oxford Journal of Legal 

Studies 273; Richard Bellamy Political Constitutionalism: A Republican Defence of the Constitutionality of 
Democracy� �&DPEULGJH� 8QLYHUVLW\� 3UHVV�� &DPEULGJH�� ������� 7RPNLQV�� DERYH� Q� ���� -$*�*UL൶WK� ³7KH� 3ROLWLFDO�
Constitution” (1979) 42 MLR 1.
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of political constitutionalism mirror aspects of the political questions doctrine by claiming that 

some constitutional matters are political in their orientation and so are not suitable for judicial 

resolution. We see this idea take on particular prominence in Commonwealth systems with respect 

to the question of judicial enforcement of constitutional convention.85 Stronger versions of political 

FRQVWLWXWLRQDOLVP�FRQWHQW�WKDW��LQ�WKH�¿QDO�DQDO\VLV��SROLWLFDO�PHFKDQLVPV�DUH�VXSHULRU�WR�MXGLFLDO�
forums for resolving almost all constitutional questions including personal liberties and human 

rights.��

If theories of political constitutionalism provide some explanation for judicial abeyances, this 

requires accepting a normative preference for the electoral accountability of politicians to the 

independent judgement exercised by the courts. In my view, however, this would be a somewhat 

strained reading of the examples of judicial non-engagement discussed in Part III. Those examples 

seem to take the form of questions about the legal limitations on political actors and institutions, 

whether based in claims to recognition of protected legal rights such as in Taylor, or competing 

theories of parliamentary sovereignty as in Ngaronoa. As explained in Part II, there are attendant 

risks from both a rule of law and constitutionalist perspective where political actors and institutions 

can determine the scope and limits or their own authority. But perhaps more simply, there is no 

real indication from the courts that declining to engage with these issues because they fall outside 

the ambit of the judicial function as the courts themselves understand it. Indeed, as a descriptive 

SRVLWLRQ� LW� LV� D� GL൶FXOW� RQH� WR� UHFRQFLOH�ZLWK� WKRVH� RWKHU� RFFDVLRQV�ZKHQ� WKH� FRXUWV� GR�¿QG� LW�
appropriate to assert their judicial authority.87

Rather than an invitation to other constitutional actors, the examples of judicial abeyances that 

we have discussed seem to leave constitutional questions open and unresolved in legal terms. It 

ZRXOG�EH�RGG��IRU�H[DPSOH��IRU�3DUOLDPHQW�WR�GHWHUPLQH�WKH�OHJDO�H൵HFW�RI�WKH�HQDFWHG�PDQQHU�DQG�
form provisions put in issue in Ngaronoa, for example. Of course, the appropriateness of enacting 

those provisions may be brought into question by theories of political constitutionalism but once 

HQDFWHG�WKH�PDWWHU�RI�WKH�SURYLVLRQ¶V�SUHFLVH�OHJDO�H൵HFW�LV�VTXDUHO\�RQH�IRU�WKH�FRXUWV�WR�UHVROYH��
If a constitutional role for politics was intended by the courts in cases of judicial nonengagement, 

it is fair to expect that a substantive explanation would be provided from the court as to why 

deference to political actors and mechanisms is appropriate. It is revealing, in my view, that no 

such substantive explanation has yet been supplied. 

B. Last Resort Principle

An alternative explanation for judicial abeyances is an approach that might conveniently be label 

a “last resort” principle. At its broadest, this approach simply counsels that where there is an 

opportunity to dispose of a case other than on constitutional grounds, the deciding court should 

adopt that alternative approach. 

85 See 5��0LOOHU��Y�6HFUHWDU\�RI�6WDWH�IRU�([LWLQJ�WKH�(XURSHDQ�8QLRQ (2017) UKSC 5; Reference re: Resolution to Amend 
the Constitution (1981) 1 SCR 753 at 880; Colin R Munro “Laws and Conventions Distinguished” (1975) 91 LQR 

218.

��� Jeremy Waldron Law and Disagreement (Oxford University Press, Oxford, 1999).

87 See, for example, Fitzgerald v Muldoon�>����@���1=/5������6&���1HZ�=HDODQG�0ƗRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO�
>����@���1=/5������&$��
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2QFH� DJDLQ� WKH� NH\� GRFWULQDO� LQÀXHQFHV� IRU� WKLV� DSSURDFK� DUH�$PHULFDQ�� ,Q� Ashwander v 
Tennessee Valley Authority,88 the United States Supreme Court set out a number of overlapping 

reasons for “constitutional avoidance”. These reasons included matters such as leave and 

standing, but it also articulated the rule the Supreme Court must determine a case before it on 

non-constitutional rather than constitutional grounds if it is possible to do so.89 This was not a new 

idea, and can even be traced back to Marbury.90 But the principle has taken on special prominence 

since Ashwander. 

The motivating concern in Ashwander is an abiding respect for the separation of powers. The 

Supreme Court was acutely aware that its power to invalidate congressional and executive acts 

has the potential to interfere with the proper operation of government. That power should be used 

sparingly to avoid any unnecessary interference. As Justice Brandies put the matter in the lead 

judgment: “One branch of the government cannot encroach upon the domain of another, without 

danger. The safety of our institutions depends in no small degree on a strict observance of this 

salutary rule”.91 On the basis of this reasoning, if other grounds present themselves to dispose of the 

issues in the case, then those other non-constitutional grounds should be relied on to determine 

the issue. 

Of the New Zealand examples discussed in Part III, the last resort doctrine does appear to reveal 

FHUWDLQ�SDUDOOHOV�ZLWK�WKH�1HZ�=HDODQG�6XSUHPH�&RXUW¶V�Taylor decision. Recall that in Taylor, the 

lead judgment in the Supreme Court preferred to resolve the question of jurisdiction to provide 

declarations of inconsistency with reference to an implied statutory jurisdiction. This contrasted 

ZLWK� WKH� &RXUW� RI�$SSHDO¶V� MXGJPHQW�� ZKLFK� UHVWHG� RQ� WKH� FRQVWLWXWLRQDO� UROH� RI� WKH� FRXUWV� WR�
determine the law. While there are obvious constitutional implications with issuing declarations of 

inconsistency, relying on an implied statutory jurisdiction is the more constitutionally conservative 

DSSURDFK��7KH�6XSUHPH�&RXUW¶V�DSSURDFK�VXJJHVWV�JUHDWHU�UHVSHFW�IRU�OHJLVODWLYH�DXWKRULW\��DW�OHDVW�
VXSHU¿FLDOO\���ZKLFK�UHPDLQV�D�NH\�IHDWXUH�RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�DUUDQJHPHQWV��7KHUH�
is no need to test the boundaries of the relationship between the courts and Parliament on this 

DSSURDFK��DV�WKH�SULPDU\�MXVWL¿FDWLRQ�IRU�WKH�FRXUW¶V�GHFODUDWRU\�MXULVGLFWLRQ�LV�URRWHG�¿UPO\�LQ�D�
plausible conception of parliamentary intent. 

+RZHYHU�� WKHUH� DUH� DOVR� GL൵HUHQFHV� EHWZHHQ� Ashwander and Taylor given the distinctive 

constitutional context in which each was decided. Ashwander was motivated by a concern with the 

LQDSSURSULDWH�RYHUXVH�RI�WKH�FRQVWLWXWLRQDO�VWULNH�GRZQ�SRZHU��7KLV�MXGLFLDO�SRZHU�LV�VLJQL¿FDQW�LQ�
WKH�8QLWHG�6WDWHV¶�FRQVWLWXWLRQDO�RUGHU��ZLWK�WKH�SRWHQWLDO�WR�FDXVH�GUDPDWLF�LQWHUIHUHQFH�ZLWK�WKH�
conduct of the other branches of government. That same concern is not evident in Taylor, which 

DGGUHVVHG� WKH� TXHVWLRQ� RI� WKH� DYDLODELOLW\� RI� RQO\� D� GHFODUDWRU\� UHPHG\��8QGHU�1HZ�=HDODQG¶V�
constitutional framework there is no question of directly invalidating properly enacted legislation. 

Indeed, one of the arguments against jurisdiction to issue declarations of inconsistency is that they 

may not serve any legal purpose.92 There is no need to show substantive deference to Parliament 

RQ�WKLV�DSSURDFK�±�UHVSHFW�IRU�3DUOLDPHQW¶V�OHJLVODWLYH�VRYHUHLJQW\�LV�DOUHDG\�DQ�HPEHGGHG�IHDWXUH�
of the New Zealand constitution. 

88 Ashwander v Tennessee Valley Authority, above n 4.

89 At 347.

90 Marbury v Madison, above n 20, at [75]–[77].

91 Quoting 6LQNLQJ�)XQG�&DVHV�Y�86�&HQWUDO�3DFL¿F�5DLOURDG�&R�99 US 700 (1871) at 718.

92 $WWRUQH\�*HQHUDO�Y�7D\ORU��6&���DERYH�Q�����DW�>��@±>��@�
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If we view the Ashwander doctrine more broadly as directed at maintaining the proper 

LQVWLWXWLRQDO�EDODQFH�ZLWKLQ�WKH�8QLWHG�6WDWHV¶�GLVWLQFWLYH�FRQVWLWXWLRQDO�DUUDQJHPHQWV��WKHQ�,�WKLQN�
VRPH�NLQG�RI�ODVW�UHVRUW�SULQFLSOH�FDQ�EH�GHIHQGHG�ZLWK�UHIHUHQFH�WR�1HZ�=HDODQG¶V�RZQ�LGLRV\QFUDWLF�
constitutional context. In New Zealand, ultimate constitutional authority lies with Parliament. This 

precipitates the opposite concern from the United States position that it is the legislative body, rather 

than the courts, that may exercise its constitutional power in a manner that upsets the traditional 

balance of constitutional functions between the political and judicial branches of government. Here 

,�GUDZ� LQ�SDUWLFXODU�RQ�7HG�7KRPDV¶� LQVLJKW� WKDW�SODFLQJ�FRQVWLWXWLRQDO�TXHVWLRQV� LQWR�DEH\DQFH�
may, somewhat counter-intuitively, condition the exercise of political power. Thomas relies in 

SDUWLFXODU�RQ�WKH�GHOLEHUDWH�DYRLGDQFH�RI�WKH�TXHVWLRQ�RI�OLPLWV�RQ�3DUOLDPHQW¶V�VRYHUHLJQW\�UDLVHG�
in Shaw v Commissioner of Inland Revenue��,Q�7KRPDV¶V�YLHZ�93

«� WKH�&RXUW¶V� DQVZHU� >RI� OHDYLQJ� WKH� FRQVWLWXWLRQDO� TXHVWLRQ� XQUHVROYHG@�ZDV� SUHFLVHO\� ULJKW��«�
Uncertainty as to whether the courts will intervene to strike down legislation perceived to undermine 

UHSUHVHQWDWLYH� JRYHUQPHQW� DQG� GHVWUR\� IXQGDPHQWDO� ULJKWV�PXVW� DFW� DV� D� EUDNH� XSRQ�3DUOLDPHQW¶V�
conception of its omnipotence; and uncertainty as to the legitimacy of its jurisdiction to invalidate 

constitutionally aberrant legislation must act as a curb upon judicial usurpation of power. A balance of 

SRZHU�EHWZHHQ�WKHVH�WZR�DUPV�RI�JRYHUQPHQW�LV�PRUH�H൵HFWLYHO\�DFKLHYHG�E\�WKH�XQUHVROYHG�GRXEW�
DWWDFKLQJ�WR�WKH�TXHVWLRQ�WKDQ�ZRXOG�EH�WKH�FDVH�LI�WKH�TXHVWLRQ�ZHUH�WR�EH�UHVROYHG�D൶UPDWLYHO\�LQ�
HLWKHU�3DUOLDPHQW¶V�RU�WKH�MXGLFLDU\¶V�IDYRXU��7KH�LQFRQFOXVLYHQHVV�EHJHWV�D�FDXWLRXV�IRUEHDUDQFH��RQH�
or the other.

Thomas is describing here the kind of distribution and curtailment of power that might usually 

be achieved in a written constitution with hard legal rules. But here the same result is achieved 

in a uniquely unwritten way – the creation of “negative space” in the form of a constitutional 

abeyance that leaves the precise limits of government authority open for the time being. The option 

for the courts to determine more precise legal limits is left open for the future, but for now the 

matter can be “left up in the constitutional air”.94�,W�LV�WKLV�DEVHQFH�RI�D�GH¿QLWLYH�DQVZHU�RQ�WKH�
FRQVWLWXWLRQDO�TXHVWLRQ�WKDW�SUHVHUYHV�D�PRGHVW�UROH�IRU�WKH�FRXUWV�DSSURSULDWH�WR�1HZ�=HDODQG¶V�
unwritten constitutional framework, while at the same time counselling restraint in the exercise of 

SROLWLFDO�SRZHU��7KH�MXGLFLDO�DEH\DQFH�DW�WKH�KHDUW�RI�WKH�FDVH�VHHPV�WR�SUHVHUYH�1HZ�=HDODQG¶V�
basic constitutional arrangements, both in respect of its unwritten structure and the balance between 

judicial and political institutions. 

7KH�WDUJHW�RI�7KRPDV¶�DQDO\VLV�LV�WKH�GRFWULQH�RI�SDUOLDPHQWDU\�VRYHUHLJQW\��%\�SRVWXODWLQJ�RQO\�
WKH�IXWXUH�SRVVLELOLW\�WKDW�3DUOLDPHQW¶V�OHJLVODWLYH�VXSUHPDF\�PD\�EH�IRXQG�WR�EH�OHVV�WKDQ�DEVROXWH��
7KRPDV�LV�DEOH�WR�UHWDLQ�D�KLJK�GHJUHH�RI�¿GHOLW\�WR�WKH�UHDOLW\�RI�1HZ�=HDODQG¶V�FRQWHPSRUDU\�
constitutional arrangements where parliamentary supremacy is still widely accepted while 

VXJJHVWLQJ�WKDW�WKHUH�UHPDLQV�DQ�H൵HFWLYH�FRQVWLWXWLRQDO�FRQVWUDLQW�RQ�WKH�H[HUFLVH�RI�OHJLVODWLYH�
authority. I consider that is basic idea that unanswered questions of constitutional law condition 

constitutional practice is a powerful one, because it seems to help reconcile the rule of law and 

constitutionalist values explored in Part II with the practice of judicial abeyances. If uncertainty 

over the constitutional position can condition political power in the way Thomas claims, then the 

93 EW Thomas “The Relationship of Parliament and the Courts: A Tentative Thought or Two for the New Millennium” 

(2000) 31 VUWLR 5 at 7–8. 

94 At 7.
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risk of arbitrary or abusive government power is greatly mitigated. A legally-based by at times 

XQGH¿QHG�FRQVWLWXWLRQDO�VWUXFWXUH�DGGUHVVHV�WKHVH�EDVLF�SULQFLSOHV�DQG�YDOXHV�PRUH�QHDWO\�WKDQ�DQ�
appeal to political authority over constitutional matters. 

,�DOVR�WKLQN�WKLV�7KRPDV¶V�WKLQNLQJ�KDV�EURDGHU�UHVRQDQFH�ZLWKLQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�
system. Let me illustrate this by returning the constitutional question at the heart of Ngaronoa – 

VKRXOG� WKH�&RXUW�FRQ¿UP�WKH� OHJDO�H൵HFWLYHQHVV�RI�PDQQHU�DQG�IRUP�HQWUHQFKPHQW"�$�GHFLVLRQ�
RQ�WKLV�SRLQW�HLWKHU�ZD\�FRPHV�FHUWDLQ�WUDGH�R൵V��5LVKZRUWK�DUJXHV�WKDW�DFFHSWDQFH�RU�UHMHFWLRQ�
of the manner and form theory of legislation requires the resolution of a deep-seated tension.95 

If, on the one hand, the manner and form theory is accepted, then a government could entrench 

legislation promoting partisan policy preferences. This is clearly an unacceptable position. On the 

other hand, if the manner and form theory is rejected, then fundamental values are more vulnerable 

to parliamentary override. The tension between these contrasting approaches currently remains 

because it cannot be resolved in the abstract. Accepting or rejecting manner and form provisions 

turns on a value judgement about the constitutional importance of any entrenched provisions 

in the context of any particular legal challenge.��� -XGLFLDOO\�FRQ¿UPLQJ�HLWKHU� WKH�FRQWLQXLQJ�RU�
self-embracing theories of parliamentary sovereignty ahead of a particular challenge that calls for 

D� GH¿QLWLYH� FKRLFH� WR� ¿QDOO\� EH�PDGH� ULVNV� DQ� XQFRPIRUWDEOH� FRQVWLWXWLRQDO� RXWFRPH� WKDW� FDQ��
for now at least, be avoided. While the option of enforcing manner and form restrictions remains 

a future possibility, the most prudent course for the moment is to perpetuate the uncertainty on 

whether the courts would uphold any such restrictions.97�$�GH¿QLWLYH�¿QGLQJ�HLWKHU�ZD\�UHPDLQV�D�
constitutional last resort. 

What, then, to make of the preponderance of academic opinion and smattering of obiter that 

PDQQHU�DQG�IRUP�HQWUHQFKPHQW�LV�OHJDOO\�H൵HFWLYH"�7KH�FRQVHQVXV�YLHZ�KHUH�QRZ�DSSHDUV�WR�EH�
tolerably clear and unambiguous in favour of accepting manner and form theory.98 I would argue 

that it is perhaps it is better to view this settled discourse as contributing to the uncertainty over 

FRPSHWLQJ�WKHRULHV�RI�SDUOLDPHQWDU\�VRYHUHLJQW\�UDWKHU�WKDQ�DV�DQ�H൵RUW�WR�UHVROYH�LW��$W�WKH�WLPH�
WKH� SUHFXUVRU� WR� V� ����ZDV� HQDFWHG��'LFH\DQ� QRWLRQV� RI� FRQWLQXLQJ� VRYHUHLJQW\� VWLOO� KHOG� ¿UP��
That the debate has shifted to the point where the possible enforcement of manner and form is 

even a genuine constitutional question is itself a remarkable achievement based on changes in 

WKH� QRUPDWLYH� EDVLV� RI� RXU� FROOHFWLYH� FRQVWLWXWLRQDO� WKLQNLQJ��8QWLO� WKH� FRXUWV� UXOH� GH¿QLWLYHO\��
KRZHYHU��WKH�ODWHQW�SRWHQWLDO�LQ�WKDW�VKLIWLQJ�QRUPDWLYH�GLVFRXUVH�UHPDLQV�XQIXO¿OOHG��7KLV�FRXOG�
DOVR� H[SODLQ� WKH� DQHFGRWDO� IUXVWUDWLRQ� ZLWK� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� QRW� WR� HQJDJH� ZLWK�
the underlying constitutional issues in Ngaronoa. Judicial views are authoritative in a way the 

normative discourse over our constitutional arrangements is not. My argument here is than an 

95 3DXO�5LVKZRUWK�³$൶UPLQJ�WKH�)XQGDPHQWDO�9DOXHV�RI�WKH�1DWLRQ��+RZ�WKH�%LOO�RI�5LJKWV�DQG�WKH�+XPDQ�5LJKWV�$FW�
D൵HFW�1HZ�=HDODQG�/DZ´�LQ�*UDQW�+XVFURIW�DQG�3DXO�5LVKZRUWK��HGV��5LJKWV�DQG�)UHHGRPV��7KH�1HZ�=HDODQG�%LOO�RI�
Rights Act 1990 and the Human Rights Act 1993 (Brookers, Wellington, 1995) 71.

��� See Joseph, above n 40, at 594–595.

97 See JF Burrows and RI Carter 6WDWXWH�/DZ�LQ�1HZ�=HDODQG (4th ed, LexisNexis, Wellington, 2009) at 21.

98 )RU�GLVFXVVLRQ�RI�WKH�HYROXWLRQ�RI�WKH�YLHZV�RQ�WKH�H൵HFWLYHQHVV�RI�PDQQHU�DQG�IRUP�SURYLVLRQV�VHH�7LPRWK\�6KLHOV�
and Andrew Geddis “Tracking the Pendulum Swing on Legislative Entrenchment in New Zealand” (2020) 41 Stat 

LR 207.
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DEVHQFH�RI�D�¿QDO�MXGLFLDO�YLHZ�DOVR�FDUULHV�ZLWK�LW�VRPH�FRQVWLWXWLRQDO�DXWKRULW\��,W�UHVHUYHV�WR�WKH�
FRXUWV�WKH�IXWXUH�SRZHU�WR�DUWLFXODWH�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�ODZ�PRUH�GH¿QLWLYHO\��HQVXULQJ�
LW�LV�¿W�IRU�WKRVH�IXWXUH�FLUFXPVWDQFHV��,Q�WKH�PHDQWLPH��RXU�IXQGDPHQWDO�FRQVWLWXWLRQDO�ODZ�UHPDLQV�
distinctively, and unmistakably, unwritten. 

V. &ඈඇർඅඎඌංඈඇ

7KLV�DUWLFOH�KDV�DGYDQFHG�WZR�DUJXPHQWV��7KH�¿UVW�LV�WKDW�MXGLFLDO�DEH\DQFHV�ZLWK�UHVSHFW�WR�TXHVWLRQV�
of constitutional law are a feature of New Zealand constitutional practice that is worth paying 

attention to. Judicial abeyances seem to frustrate our expectations, derived from the rule of law and 

theories of liberal constitutionalism, that the courts should determine questions of constitutional 

ODZ�FOHDUO\�DQG�GH¿QLWLYHO\��7KH�VHFRQG�DUJXPHQW�VHHNV�WR�SURYLGH�D�VXLWDEOH�H[SODQDWLRQ�IRU�WKLV�
phenomenon: that uncertainty with respect to fundamental constitutional questions performs a 

constitutional function. This uncertainty maintains a balance between legal authority and judicial 

modesty, potentially conditioning the exercise of political power in a way that preserves the basic 

VWUXFWXUH�RI�RXU�XQZULWWHQ�FRQVWLWXWLRQ��8QGRXEWHGO\��XQGHUVWDQGLQJ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�
law in terms of ambiguity and uncertainty presents certain conceptually challenges. Confronting 

those conceptual challenges may be necessary to better understand the role of the judiciary and its 

articulation of constitutional law within our distinctive constitutional arrangements. 
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The following paper holds twofold objectives. A detailed overview of the concept of proportionality 

LQ� WKH� ODZV�RI� DUPHG�FRQÀLFW��7KH�RULJLQ�� UHOHYDQW� FRQVLGHUDWLRQV�� DQG� OHJDO� WHVW� WR�EH� DSSOLHG��
Essentially asking for a calculable balance between military advantage and civilian impact, the 

concept requires detailed analysis to understand how two disparate and incalculable variables can 

be weighed against one another.1

In addition, this study aims to utilise a case study as to the 2010 Operation Burnham, a 

New Zealand Defence Force (NZDF) operation conducted in Afghanistan as viewed through the 

lens of the proportionality principle. An operation that exists not without controversy – allegations 

of war crimes and indiscriminate attacks have given way to a Government Inquiry almost a decade 

after the event.2 With the conclusion of the Inquiry approaching, now is the time for an independent 

DQG�DFDGHPLF�UHYLHZ�RI�WKH�DYDLODEOH�DQG�GHFODVVL¿HG�PDWHULDO�FRPLQJ�WR�OLJKW�3

I. 7ඁൾ�&ඈඇർൾඉඍ�ඈൿ�3උඈඉඈඋඍංඈඇൺඅංඍඒ

A. Legal Framework 

The 3URWRFRO�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�LQ�,QWHUQDWLRQDO�$UPHG�&RQÀLFWV�(“Protocol I”) of 

WKH�*HQHYD�&RQYHQWLRQV�FRQWDLQV�WKH�PRVW�VWUXFWXUHG�DQG�GH¿QLWLYH�XQGHUVWDQGLQJ�RI�WKH�SURWHFWLRQ�
RI�FLYLOLDQV�LQ�DUPHG�FRQÀLFW�4 Whilst the Protocol itself is only applicable to international armed 

FRQÀLFWV��WKH�PDMRULW\�RI�WKH�SURYLVLRQV�FRQWDLQHG�ZLWKLQ�DUH�UHÀHFWLYH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
law.5

� LLB Hons, University of Waikato.

1 International Criminal Tribunal for the former Yugoslavia (ICTY) Final Report to the Prosecutor by the Committee 
(VWDEOLVKHG�WR�5HYLHZ�WKH�1$72�%RPELQJ�&DPSDLJQ�$JDLQVW�WKH�)HGHUDO�5HSXEOLF�RI�<XJRVODYLD��$GYLVRU\�2SLQLRQ��
(2000) at 48.

2 N Hager and J Stephenson +LW�	�5XQ��7KH�1HZ�=HDODQG�6$6�LQ�$IJKDQLVWDQ�DQG�WKH�PHDQLQJ�RI�KRQRXU (Potton & 

Burton, Nelson, 2017) at 39. 

3 Inquiry into Operation Burnham “Minute no 22 of Inquiry” (25 Feburary 2020) <www.operationburnham.inquiry.

govt.nz>.

4 3URWRFRO�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQV�RI����$XJXVW�������DQG�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�RI�1RQ�
,QWHUQDWLRQDO�$UPHG�&RQÀLFW��3URWRFRO�,,�������8176��������-XQH�������

5 Jean-Marie Henckaerts “Study on customary international humanitarian law: A contribution to the understanding and 

UHVSHFW�IRU�WKH�UXOH�RI�ODZ�LQ�DUPHG�FRQÀLFW´�����������,55&�����DW�����
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7KH� ODZ� SHUWDLQLQJ� WR� QRQ�LQWHUQDWLRQDO� DUPHG� FRQÀLFWV�� $GGLWLRQDO� 3URWRFRO� ,,�� RXWOLQHV�
at art 13(1) that civilians are entitled to “general protection against the dangers … [of] military 

operations”.� This encompasses customary international law and therefore proportionality applies 

WR�ERWK�QRQ�LQWHUQDWLRQDO�DQG�LQWHUQDWLRQDO�DUPHG�FRQÀLFWV�7 As a result, this research will consider 

the relevant provisions of the more detailed Protocol I despite the non-international nature of the 

$IJKDQLVWDQ�&RQÀLFW�DW�WKH�WLPH�RI�2SHUDWLRQ�%XUQKDP�8
7KH�SURYLVLRQV�LQ�WKH�1HZ�=HDODQG�'HIHQFH�)RUFH�0DQXDO�RI�$UPHG�)RUFHV�/DZ�H൵HFWLYHO\�

mirror that of customary international law.9�7KH�1HZ�=HDODQG�DSSURDFK�WHQGV�WR�FRQÀDWH�DFWLRQV�
in IACs and NIACs.10 This is useful for context, but the relevant law is that of the international 

protocols.11 Despite this, many international military manuals take a similar approach.12

1. Proportionality 

The principle of distinction is one of the primary tenets of International Humanitarian Law (IHL) 

whereby a military commander is obligated to distinguish military objectives from civilian persons 

and objects.13�7KLV�SULQFLSOH�LV�XQGHUSLQQHG�E\�WKH�FRQFHSW�RI�SURSRUWLRQDOLW\��%DUEHU�LGHQWL¿HV�WKDW�
SURSRUWLRQDOLW\�DULVHV�IURP�WKH�SURKLELWLRQ�RI�µLQGLVFULPLQDWH�DWWDFNV¶�LQ�3URWRFRO�,�14 Article 51(4) 

and the subsequent discussion in art 51(5)(b), provide that an attack is indiscriminate where it:15

… may be expected to cause incidental loss to civilian life, injury to civilians, damage to civilian 

objects or a combination thereof, which would be excessive in relation to the concrete and direct 

military advantage anticipated.

To consider this in the inverse, an attack holds military legitimacy under the principle of 

proportionality where anticipated military advantage is greater than expected civilian loss. 

In the Final Report to the Prosecutor by the Committee Established to Review the NATO 
Bombing Campaign Against the Federal Republic of Yugoslavia (“the Report”) discusses the 

SUDFWLFDO� DSSOLFDWLRQ�RI� SURSRUWLRQDOLW\� LQ� GHWDLO��&UXFLDOO\�� LW� LGHQWL¿HV� WKDW� ³WKH�PDLQ�SUREOHP�
with the principle of proportionality is not whether it exits, but what it means and how it is to be 
applied”.��

�� 3URWRFRO�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQV�RI����$XJXVW�������DQG�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�RI�1RQ�
,QWHUQDWLRQDO�$UPHG�&RQÀLFW��3URWRFRO�,,�������8176��������-XQH�������

7 Henckaerts, above n 5, at r 14.

8 5�-�%DUEHU�³7KH�3URSRUWLRQDOLW\�(TXDWLRQ��%DODQFLQJ�0LOLWDU\�2EMHFWLYHV�ZLWK�&LYLOLDQ�/LYHV�LQ�WKH�$UPHG�&RQÀLFW�LQ�
$IJKDQLVWDQ´��������������-RXUQDO�RI�&RQÀLFW�	�6HFXULW\�/DZ�����DW�����

9 New Zealand Defence Force (NZDF) 0DQXDO�RI�$UPHG�)RUFHV�/DZ��9ROXPH����/DZ�RI�$UPHG�&RQÀLFW�(New Zealand 

Defence Force, Wellington, 2017).

10 Alexander Gillespie “Operation Burnham: inquiry underway to determine any wrongdoing by New Zealand troops 

in Afghanistan” (19 September 2019) The Conversation <www.theconversation.com>. 

11 Gillespie, above n 10.

12 Ian Henderson and Kate Reece “Proportionality Under International Humanitarian Law: The “Reasonable Military 

&RPPDQGHU´�6WDQGDUG�DQG�5HYHUEHUDWLQJ�(൵HFWV´��������������9DQG�-�7UDQVQDWO�/�����DW�����
13 Barber, above n 8.

14 Barber, above n 8.

15 Additional Protocol I, above n 4, at 51(4), 51(5)(b).

��� ICTY, above n 1, at 49 (emphasis added).



42 Waikato Law Review Vol 29

The Report outlines clear cut hypothetical applications of this rule – identifying: 

«�ERPELQJ�D�UHIXJHH�FDPS�LV�REYLRXVO\�SURKLELWHG�LI�LWV�RQO\�PLOLWDU\�VLJQL¿FDQFH�LV�WKDW�SHRSOH�LQ�
the camp are knitting socks for soldiers. Conversely, an air-strike on a munitions dump should not be 

SURKLELWHG�PHUHO\�EHFDXVH�D�IDUPHU�LV�SORZLQJ�D�¿HOG�LQ�WKH�DUHD��

The Report laments that it is easier to discuss proportionality in such general hypotheticals than 

WR�DSSO\�WKH�UXOH�WR�VSHFL¿F�FLUFXPVWDQFHV��,Q�SDUW�EHFDXVH�WKH�FLUFXPVWDQFHV�RI�D�VSHFL¿F�DFWLRQ�
ZLOO�GL൵HU�LQ�HDFK�DSSOLFDWLRQ��DQG�WR�D�JUHDWHU�GHJUHH�EHFDXVH�WKH�WHVW�UHTXLUHV�ZHLJKLQJ�RI�YDOXHV�
DQG�TXDQWLWLHV�WKDW�DUH�YHU\�GL൶FXOW�WR�DVVLJQ�FRPSDUDEOH�YDOXHV�WR��7KH�FUX[�RI�WKH�GL൶FXOW\�DULVHV�
EHFDXVH�E\�QDWXUH� WKH� WHVW� UHTXLUHV� DSSRUWLRQLQJ� FRPSDUDEOH�YDOXHV� WR� WZR�GUDVWLFDOO\�GL൵HUHQW�
concepts – the value of human life compared to that of a military objective.

8OWLPDWHO\�� WKH� 5HSRUW� LGHQWL¿HV� WKH� XQUHVROYHG� TXHVWLRQV� WKDW� ZLOO� QHHG� WR� EH� DGGUHVVHG�
when considering proportionality.17 This guidance has been taken to be the starting point for 

proportionality analysis by many academics.18

It is worth including these questions as posited by the report in full:19

The questions which remain unresolved once one decides to apply the principle of proportionality 

include the following:

a)  What are the relative values to be assigned to the military advantage gained and the injury to 

non-combatants and or the damage to civilian objects?

b) What do you include or exclude in totaling your sums?

c)  What is the standard of measurement in time or space? and

d)  To what extent is a military commander obligated to expose his own forces to danger in order 

to limit civilian casualties or damage to civilian objects?

The Report goes on to detail the issues that arise in application, identifying that it “may be 

QHFHVVDU\´� WR� UHVROYH� DQVZHUV� RQ� D� ³FDVH�E\�FDVH� EDVLV´� UHÀHFWLQJ� WKDW� WKH� DQVZHUV�PXVW� DULVH�
IURP�XQGHUVWDQGLQJ�RI�WKH�VSHFL¿F�FLUFXPVWDQFHV�IURP�ZKLFK�WKH\�DURVH��

2. Reasonable military commander standard 

To what standard must the evaluation of military advantage and civilian impact be made? There 

DUH�WKUHH�SRVVLEOH�VWDQGDUGV��VXEMHFWLYH��ZKDW�WKDW�VSHFL¿F�SHUVRQ�EHOLHYHG�LQ�WKH�VSHFL¿F�PRPHQW���
REMHFWLYH� EXW� XQTXDOL¿HG� �WKH� UHDVRQDEOH� SHUVRQ��� RU� REMHFWLYH� EXW� TXDOL¿HG� �WKH� UHDVRQDEOH�
doctor).20

The report suggests the scope, stating: “determination of relative values must be that of the 

“reasonable military commander”.”21 This has been accepted as the appropriate standard.22

17 ICTY, above n 1, at 49 (emphasis added).

18 %DUEHU��DERYH�Q����DW������DQG�+HQGHUVRQ�DQG�5HHFH��DERYH�Q�����DW�����
19 ICTY, above n 1, at 49.

20 Henderson and Reece, above n 12, at 841.

21 ICTY, above n 1, at 50 (emphasis added).

22 3URVHFXWRU�Y��*DOLü���-XGJPHQW� ICTY Appeals Chamber IT-98-29-T, 5 December 2003 at 170. See also Henderson 

and Reece, above n 12, at 841.
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The obligation to assess military advantage against expected civilian casualties requires 

understanding of the nature of military advantage. The training and experience necessary to attain 

command is suited to recognition and assessment of such advantage.23 Military commanders are 

those most able to infer military gain by virtue of experience and training.24 That is not to say that 

appointment to command automatically results in proportionate actions, but rather to stress the 

importance of analysis from the military viewpoint rather than a non-military perspective. It was 

for these reasons that the report made a “deliberate decision to not adopt a “reasonable person” 

standard”.25

The “reasonable military commander” standard therefore becomes the lens through which 

the weighing of military advantage and civilian casualties must be viewed. Article 57(2)(a)(iii) is 

clear that the decisions to be evaluated are those of “those who plan or decide upon an attack, or 

those who execute an attack”, and as such the reasonable military commander is not the person to 

whom the obligation to comply with proportionality belongs, but rather the standard against which 

decisions must be measured.��

The International Criminal Tribunal for the former Yugoslavia (ICTY) discussed this concept 

in *DOLü, approaching proportionality from the perspective of “a reasonably informed person 

in the circumstances of the [actual decision maker], making reasonable use of the information 

available”.27�5HÀHFWLQJ�WKH�³UHDVRQDEOH�PLOLWDU\�FRPPDQGHU´�VWDQGDUG��EXW�FUXFLDOO\� LPSXWLQJ�D�
requirement to consider actual circumstances. 

Consideration is not only to be given to the actual information that the decision maker had, but 

also to the information they could reasonably be expected to have had. The deliberate use of the 

words “available to him or her”, and discussion as to information “reasonably available to them” 

LQ�WKH�MXGJPHQW�FRQ¿UPV�WKLV�28

7KLV� LQFOXGHV�� SHU� DUW� ������RI�3URWRFRO� ,�� FRQVLGHUDWLRQ�RI�GL൵HUHQW�REMHFWLYHV�ZLWK� VLPLODU�
levels of military advantage.29�7KLV�FDQ�DOVR�PHDQ�GL൵HUHQW�DSSURDFKHV�WR�WKH�VDPH�REMHFWLYH�±�IRU�
example, capturing instead of neutralising an insurgent leader. 

(a) Relevant considerations 

Once the standard has been set, what considerations must the standard be applied against? The test 

itself asks only for a balance of “expected military advantage” and “anticipated civilian impact”, 

WKHUHIRUH� LQ� DSSOLFDWLRQ�� DQ� XQGHUVWDQGLQJ� RI� WKH� H[WHQW� WR�ZKLFK� WKHVH� FRQFHSWV� DUH� GH¿QHG� LV�
crucial. 

(b) Anticipated military advantage 

Noting the word anticipated, the actual results of an attack are irrelevant. Barber notes that weapons 

or plans for insurgent attacks found during an attack are not relevant to anticipated advantage 

23 Henderson and Reece, above n 12, at 845.

24 At 845.

25 At 841; ICTY, above n 1, at 49, 50.

��� At 840.

27 *DOLü��DERYH�Q����DW�����1RWH��RPLWWHG�ZRUG�ZDV�³SHUSHWUDWRU´�DV�WKLV�ZDV�D�FULPLQDO�FDVH�±�DPHQGPHQW�PDGH�WR�UHÀHFW�
analytical rather than criminal interpretation. 

28 At 58 and n 110.

29 Additional Protocol I, above n 4, at 57(3).
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unless they were outcomes envisaged prior to the operation itself.30�:KLOVW� VXFK� ¿QGLQJV�PD\�
confer military advantage, they cannot be considered in the application of a test for proportionality 

unless they were anticipated.

In the process of ratifying Protocol I, many states made declarations that “anticipated military 

advantage” referred to the military advantage gained (or rather, anticipated) from the attack as a 

whole – not isolated parts thereof.31

0LOLWDU\�DGYDQWDJH�PXVW�FRPH�IURP�PLOLWDU\�REMHFWLYHV��7KLV�LV�LGHQWL¿HG�LQ�DUW�������ZKLFK�
LGHQWL¿HV�PLOLWDU\�REMHFWLYHV�DV�EHLQJ�32

«� OLPLWHG� WR� WKRVH� REMHFWV� ZKLFK� E\� WKHLU� QDWXUH�� ORFDWLRQ�� SXUSRVH� RU� XVH� PDNH� DQ� H൵HFWLYH�
contribution to military action and whose total or partial destruction, capture or neutralization, in the 

FLUFXPVWDQFHV�UXOLQJ�DW�WKH�WLPH��R൵HUV�D�GH¿QLWH�PLOLWDU\�DGYDQWDJH�

Direct interpretation of the term military advantage from a legal standpoint, discussed by Beran 

LGHQWL¿HV�WKDW�33

“Military” as a legal term means “pertaining to war or to the army; concerned with war.” “Advantage” 

LV�³VXSHULRULW\�RI�SRVLWLRQ�RU�FRQGLWLRQ��EHQH¿W��JDLQ�´�7DNHQ�WRJHWKHU��³PLOLWDU\�DGYDQWDJH´�VKRXOG�EH�
GH¿QHG�DV�D�³PRUH�IDYRXUDEOH�SRVLWLRQ�SHUWDLQLQJ�WR�ZDU�´

As such, the anticipated military advantage, which may be gained through total or partial destruction, 

capture or neutralisation of legitimate military objectives, must result in a more favourable position 

SHUWDLQLQJ�WR�WKH�FRQÀLFW�LWVHOI�34

7KLV� LQWHUSUHWDWLRQ� RI� DUW� ������ LV� UHÀHFWLYH� RI� ,QWHUQDWLRQDO�&XVWRPDU\� /DZ�� DQG� WKHUHIRUH�
applicable to the situation in Afghanistan to which this research refers.35

3ULPD�IDFLH�� WKH�ZRUGLQJ�RI� DUW������� LGHQWL¿HV�REMHFWV��EXW�PLOLWDU\�REMHFWLYHV�DOVR� LQFOXGH�
armed forces, their members, buildings and supplies.�� So too are logistical routes or production 

IDFLOLWLHV�ZKLFK�E\�WKHLU�YHU\�QDWXUH�DUH�DEOH�WR�SURYLGH�PLOLWDU\�EHQH¿W�WR�FRPEDWDQWV��SURYLGHG�
WKDW�WKH\�DUH�YHUL¿DEOH�DV�D�PLOLWDU\�REMHFWLYH�37

7KH�5HSRUW� LGHQWL¿HV� WKDW� WKH�GH¿QLWLRQ� LV�GHVLJQHG� WR�SURYLGH�D�PHFKDQLVP�WKURXJK�ZKLFK�
WKH�REVHUYHUV��DQG�WKHUHE\�GHFLVLRQ�PDNHUV��LQ�D�FRQÀLFW��DUH�DEOH�WR�GLVFHUQ�ZKHWKHU�D�SDUWLFXODU�

30 %DUEHU��DERYH�Q����DW�����LQ�UHIHUHQFH�WR��0LFKDHO�&DOODQ�([HFXWLYH�6XPPDU\�RI�$5������,QYHVWLJDWLRQ�LQWR�WKH�1HZ�
,QIRUPDWLRQ�5HODWLYH� WR�&LYLOLDQ�&DVXDOWLHV� IURP�(QJDJHPHQW� E\�86� DQG�$IJKDQ�)RUFHV� RQ� ������$8*������ LQ�
Azizabad, Shindand District, Herat Province, Afghanistan (US Central Command, 2008).

31 Barber, above n 8, at 481.

32 Additional Protocol I, above n 4, at 52(2).

33 Commander Matthew L Beran “The Proportionality Balancing Test Revisited: How Counterinsurgency Changes 

0LOLWDU\�$GYDQWDJH´�>����@���$UP\�/DZ�DW����'H¿QLWLRQV�IURP�%$�*DUQHU��DQG�+&�%ODFN�Black’s Law Dictionary 
��WK�HG��:HVW�3XEOLVKLQJ�&RPSDQ\��6W�3DXO�01��������DW�������

34 At 7.

35 Henarkets, above n 5, at r 14.

��� Bruno Zimmermann and others, Yves Sandoz, Cristophe Swinarski, Bruno Zimmerman (eds) Commentary on 
WKH�$GGLWLRQDO�3URWRFROV�RI� �� -XQH������ WR� WKH�*HQHYD�&RQYHQWLRQV�RI� ���$XJXVW� ����� �,&5&��0DUWLQXV�1LMKR൵�
3XEOLVKHUV��*HQHYD�������DW�����VWDWLQJ��³REYLRXVO\�PLOLWDU\�REMHFWLYHV�DOVR�LQFOXGH��LQGHHG�SULQFLSDOO\�VR��WKH�DUPHG�
forces, their members, installations, equipment and transport”.

37 M Bothe, KJ Partsch and WA Solf (eds) 1HZ�5XOHV�IRU�9LFWLPV�RI�$UPHG�&RQÀLFWV��&RPPHQWDU\�RQ�WKH�7ZR������
3URWRFROV�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQ�RI�������0DUWLQXV�1LMKR൵�3XEOLVKHUV��*HQHYD��������DW��������������
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objective is a legitimate military objective.38 This is a key element to the forward facing aspect of 

this rule – on the one hand, academic assessment made, often years later, is able to conclude if a 

single instance falls within this principle, but on the other, the rules do not exist for the purposes of 

DQ�³LYRU\�WRZHU´�DVVHVVPHQW���WKH\�H[LVW�WR�SURWHFW�FLYLOLDQV�LQ�DUPHG�FRQÀLFWV��&RQVHTXHQWO\��WKHUH�
must exist a mechanism where those on the ground are able to make assessments as to whether 

an objective is legitimate based on the information they reasonably have. Especially more so in 

QRQ�LQWHUQDWLRQDO�DUPHG�FRQÀLFWV�ZKHUH�LGHQWL¿FDWLRQ�RI�WKRVH�GLUHFWO\�LQYROYHG�LQ�FRQÀLFW�LV�PRUH�
GL൶FXOW�39

When considering the underpinning principle of this aspect of International Humanitarian 

/DZ� LV� OLPLWDWLRQ�RI� WKH�H൵HFWV�RI� FRPEDW�RQ� WKH�FLYLOLDQ�SRSXODWLRQ�� D� WHVW�ZKLFK�FDQ�RQO\�EH�
VXFFHVVIXOO\�DSSOLHG�H[�SRVW�IDFWR�XQGHUPLQHV�WKH�DELOLW\�WR�R൵HU�SURWHFWLRQ��

(c) Intangible military advantage

7KH�DERYH�LGHQWL¿HV�PLOLWDU\�DGYDQWDJH�LQ�WKH�WDQJLEOH��0HDVXUDEOH�WKURXJK�XQGHUVWDQGLQJ�ZKDW�
the objective is and the advantageous outcome that successful destruction, capture, or neutralisation 

will be reasonably expected to bring. 

Military advantage can too be determined from the intangible. For example, it has been 

established that security of the attacking force can be accounted for but in discussion on art 51, 

%RWKH�DQG�RWKHUV�DGGUHVV�WKDW�VHFXULW\�RI�WKH�DWWDFNLQJ�IRUFHV�PD\�DOVR�EH�FRQVLGHUHG�VSHFL¿FDOO\�
regarding the military advantage of an operation.40

In counterinsurgency operations, the overall objective turns not to “partial or complete 

submission of the enemy”, as in conventional warfare, but to the provision of safety and security 

to the local population.41 In July 2009, ISAF Commander General Stanley McChrystal issued a 

tactical directive identifying that the ISAF role in Afghanistan at that time was a counter insurgency 

operation, and that operations must “scrutinise and limit the use of force like close air support 

(CAS) against residential compounds).42

As a result, a key component of counterinsurgency is to ensure the safety of civilian population 

as well as preserve the trust of that population in the ability of the military force to provide such 

security.43 Protection of civilian lives, buildings and livelihoods can therefore be viewed not only as 

a balancing factor against military advantage, but rather a military advantage unto itself.44

38 ICTY, above n 1, at 37.

39 New Zealand Defence Force (NZDF) /HJDO�%ULHI��/DZ�RI�$UPHG�&RQÀLFW�5XOHV�RI�(QJDJHPHQW�2WKHU�/HJDO�,VVXHV�
(31 August 2010) at 5, 7, 10.2 from <www.operationburnham.inquiry.govt.nz>.

40 %RWKH��DERYH�Q�����DW����
41 Beran, above n 33;  At 33, at 4, 5.

42 General Stanley McChrystal Tactical Directive 6 July 2009 (Headquarters, International Security Assistance Force 

2009).

43 McChrystal, above n 42. 

44 %HUDQ�� DERYH�Q����� DW� ��� VHH� DOVR�'DYLG�*DOXOD�Counterinsurgency Warfare: Theory and Practice� �������3UDHJHU�
Security International, Westport, Conneticut) at 4, which states: “The population, therefore, becomes the objective for 

the counterinsurgent as it was for his enemy. Its tacit support, its submission to law and order, its consensus … have 

EHHQ�XQGHUPLQHG�E\�WKH�LQVXUJHQW¶V�DFWLYLW\�´
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(d) Expected civilian impact

Once again, the actual impact is irrelevant when assessing proportionality. If an attack causing 

destruction of a school resulted in no casualties because it was empty, but command was unaware 
of that fact and believed it to be occupied, the lack of casualties would not automatically result in 

D�¿QGLQJ�RI�SURSRUWLRQDOLW\��
The proportionality principle ought not to be treated as an equation where an objective can 

be taken if the possible civilian casualties drops below a set number, but rather where a proposed 

attack is likely to be disproportionate, alternate options to achieve the same objective must be 

considered.45

Possible civilian deaths naturally fall under the notion of civilian casualties or impact.�� Factors 

that increase such possibilities even more so. An attack on a military compound has a lower risk of 

incurring civilian casualties, whereas an attack on a village with mixed civilian and enemy forces 

will have a greater impact on civilians. 

Choice of approach must also be considered to mitigate casualties or impact, for example a 

high-altitude bombing run on village at night will increase that chance.47 These possible deaths, 

LQMXULHV�DQG�IRUPV�RI�SURSHUW\�GDPDJH�WR�FLYLOLDQV�DUH�LPPHGLDWH�RU�³¿UVW�RUGHU´�H൵HFWV�48

The reality of warfare must be considered. Operating from mixed civilian and insurgent villages 

was a staple tactic for insurgents, creating an ever-present risk of possible civilian casualties, which 

must therefore have been accounted for in the planning of operations in the wider context of the 

deployment.49

7KH�TXHVWLRQ�RI�NQRFN�RQ��RU�³VHFRQG�RUGHU´�H൵HFWV�PD\�DOVR�EH�UHTXLUHG�WR�EH�FRQVLGHUHG�50 

7KH�8.�0DQXDO� RI�$UPHG�&RQÀLFW� SRVLWV� D� VFHQDULR� DERXW� DQ� DWWDFN�RQ� DQ� HQHP\� IXHO� GHSRW��
ZLWK�ULVN�RI�EXUQLQJ�IXHO�ÀRZLQJ�LQWR�QHLJKERXULQJ�FLYLOLDQ�DUHDV��6XFK�LQGLUHFW�H൵HFWV�QHHG�WR�EH�
counted in the assessment of collateral damage.51

5HYHUEHUDWLQJ� H൵HFWV� WKDW� DUH� UHDVRQDEO\� IRUHVHHDEOH� LQ� WKH� H\HV� RI� WKH� UHDVRQDEOH�PLOLWDU\�
FRPPDQGHU�VKRXOG�WKHUHIRUH�EH�D�IDFWRU��7KHVH�³VHFRQG�RUGHU�H൵HFWV´�EHFRPH�LPSRUWDQW� LQ� WKH�
context of growing interconnectedness of military and civilian infrastructure.52 Many international 

ZDUIDUH�PDQXDOV�GLVFXVV�LQ�WKHLU�GRFWULQDO�GH¿QLWLRQV�RI�FROODWHUDO�H൵HFWV�WKDW�VHFRQG�RUGHU�H൵HFWV�
should be considered.53�2I�FRXUVH�GRFWULQH�GRHV�QRW�DOZD\V�UHÀHFW�DFFXUDWHO\�WKH�WRWDOLW\�RI�WKH�ODZ��
EXW�DV�D�SRLQW�RI�FRQVLGHUDWLRQ�LW�LV�ZRUWK�QRWLQJ��$FFHSWDQFH�RI�LQGLUHFW�H൵HFWV�LQ�WKH�WUDLQLQJ�RI�
PLOLWDU\�FRPPDQGHUV�UHÀHFWV�DFFHSWDQFH�WKDW�WKH\�EH�FRQVLGHUHG�DV�SDUW�RI�WKH�³FLYLOLDQ�LPSDFW´�
aspect of the proportionality equation. 

45 Additional Protocol I, above n 4, at 57(3).

��� Henderson and Reece, above n 12, at 847.

47 Barber, above n 8, at 489.

48 Henderson and Reece, above n 12, at 848, 849.

49 Thomas Johnson and Chris Mason “Understanding the Taliban and Insurgency in Afghanistan” (2007) 51 1 Orbis 71 

at 87.

50 At 87.

51 United Kingdom Ministry of Defence 7KH�0DQXDO�RI�WKH�/DZ�RI�$UPHG�&RQÀLFW�(2004, Ministry of Defence, London) 

at 5.33.4.

52 Henderson and Reece, above n 12, at 847.

53 %HUDQ��DERYH�Q�����DW����DQG�8.�0DQXDO�RI�$UPHG�&RQÀLFW�DERYH�Q����
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<HW� WKHUH�PXVW� H[LVW� D� OLPLW� DV� WR� ZKDW� H[WHQW� DQ� H൵HFW� FDQ� EH� FRQVLGHUHG� D� UHYHUEHUDWLQJ�
H൵HFW�DQG�WKHUHIRUH�D�IDFWRU�LQ�WRWDOOLQJ�WKHVH�VXPV��5HPRWHQHVV�EHFRPHV�WKH�WRXFKVWRQH�DW�WKLV�
SRLQW�±�DQ�LPSDFW�FDQQRW�EH�D�FRXQWHG�DV�D�UHYHUEHUDWLQJ�H൵HFW�ZKHUH�WRR�UHPRWH�RU�QRW�UHDVRQDEO\�
foreseeable.54 The standard for this, as always, becomes impacts that are not remotely foreseeable 

by the reasonable military commander in the position of the decision maker.

(e) Weight to be given to safety of friendly forces

When considering alternate courses of action to achieve a military advantage, how far must a 

FRPPDQGHU� JR� WR� SURWHFW� FLYLOLDQV� ZKHQ� ZHLJKHG� DJDLQVW� WKHLU� RZQ� IRUFHV"� %DUEHU¶V� DQDO\VLV�
RI� 1$72¶V� ����� ERPELQJ� FDPSDLJQ� LQ�.RVRYR�� D� FDPSDLJQ�ZKLFK� UHVXOWHG� LQ� ]HUR� RZQ�VLGH�
FDVXDOWLHV�±�DQG�RQH�WKDW�³PDQ\�UHJDUGHG�DV�YLRODWLQJ�WKH�SURSRUWLRQDOLW\�UXOH´�LGHQWL¿HV�WKDW�³LW�LV�
generally agreed that complying with the proportionality equation requires a willingness to accept 

some own-side casualties”.55

0XFK�DQDO\VLV�RQ�WKLV�WRSLF�WXUQV�WR�ERPELQJ�FDPSDLJQV��KRZ�ORZ�DQ�DLUFUHZ�LV�H[SHFWHG�WR�À\�
in order to minimise the risk to civilians with the understanding that each foot an aircraft descends, 

the proportion of risk to the aircraft and crew increases.�� The reality of warfare in Afghanistan, 

with a high level of mixed civilian and insurgent targets, in conjunction with the shift towards 

counter-insurgency operations leans away from bombing as a primary strategic option.57 This can 

be seen as a willingness to expose troops to further risk. 

(f) Scope

Once the components of the test are understood, consideration can be given to the point at which 

the test is to be applied. As the test speaks to “anticipated” and “expected” outcomes, it is not 

ex-post-facto, but how far removed must analysis be? 

Fenrick discusses that the appropriate measurement “must be one that is practicable to use 

in advance”.58 It is not a measurement that must be conducted after a war or long campaign, yet 

so too is it impractical to apply the test for proportionality on a “bullet-by-bullet basis”.59 Barber 

considers that the approach must be somewhere in the middle.���5HÀHFWLQJ�WKH�FDVH�E\�FDVH�EDVLV�
for assessing proportionality in the ICTY Report. 

7KHUH� LV� D� GL൵HUHQFH� EHWZHHQ� GHFLVLRQV� PDGH� LQ� WKH� SODQQLQJ� SKDVH� RI� DQ� RSHUDWLRQ�� DQG�
those decisions made on the ground. The question that arises is – does the test for proportionality 

recognise this distinction? Can the “fog of war” be accounted for? 

54 3URJUDP�RQ�+XPDQLWDULDQ�3ROLF\�DQG�&RQÀLFW�5HVHDUFK�DW�+DUYDUG�8QLYHUVLW\��������³&RPPHQWDU\�WR� WKH�+3&5�
Manual on International Law Applicable to Air and Missile Warfare” In HPCR Manual on International Law 
Applicable to Air and Missile Warfare (Cambridge, Cambridge University Press, 2013) 104 at r 14.

55 Barber, above n 8 at 482.

��� $39�5RJHUV�³=HUR�FDVXDOW\�:DUIDUH´������������,QW�5HY�5HG�&URVV�����
57 McChrystal (ISAF), above n 42.

58 WJ Fenrick “Targeting and Proportionality during the NATO Bombing Campaign against Yugoslavia” (2001) 12 3 

(-,/�����DW������,W�LV�ZRUWK�QRWLQJ�WKDW�)HQULFN�ZDV�6HQLRU�/HJDO�$GYLVRU��2൶FH�RI�WKH�3URVHFXWRU�IRU�WKH�,&7<�DQG�
was instrumental in posing the questions used in the ICTY Final Report to the Prosecutor (above n 1) relied upon 

heavily in this analysis. 

59 At 499.

��� Barber, above n 8.
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The “reasonable military commander” standard, objective though it is, is taken to be in the 

position of the actual decision maker with access to all information they have or reasonably should 

have had.�� Available information and ability to consider alternate options at length is far greater in 

a meeting room than in a command helicopter. 

Discussing the principle of proportionality, Georg Nolte raises the point that at its core, the rule 

exists to proactively protect the rights of civilians in war, and where too many considerations enter 

the analysis of proportionality, the calculability aspect is lost – undermining the ability of the rule 

to protect.��

The solution, Nolte contends, is the concept of “thin or thick” proportionality.�� In this way, 

consideration is able to be given to actual circumstances. Where decisions are made in an adapting 

EDWWOH¿HOG� VFHQDULR�� WKH�FRQVLGHUDWLRQV�RI� WKH� WHVW� UHÀHFW� WKDW� UHDOLW\��7KLV� DOORZV� WKH� UXOH� WR�EH�
consistently applied in the context of requiring the standard to be assessed from the position of the 

actual decision maker and avoids imposing too abstract considerations upon military commanders 

where decisions must be made in timely situations under pressure. 

The distinction between the two is described as:��

7KH�WKLFN�YHUVLRQ�LV�DSSURSULDWH�LI�WKH�TXHVWLRQ�FDQ�EH�DVNHG��:KDW�LV�QHFHVVDU\�WR�«�>GLVFHUQ@�D�µULJKW¶�
outcome? The thin version must be used if it can only be asked; What is necessary to [determine] that 

D�SDUWLFXODU�RXWFRPH�LV�WKH�EHVW�SRVVLEOH��JLYHQ�WKH�SUHVXPHG�GL൵HUHQFHV�RI�RSLQLRQ�FRQFHUQLQJ�WKH�
SRVVLELOLW\�WR�YHULI\�FHUWDLQ�IDFWV�DQG�DJUHH�RQ�VSHFL¿F�VWDQGDUGV"

It may appear that these are separate questions, but in application they can be viewed as two ends 

of a spectrum – the closer a decision is made under battle conditions or the greater the “fog of war” 

is, the thinner the analysis may be. 

3. The test 

As such, the test for establishing the legitimacy of an attack in accordance with this principle of 

international humanitarian law is: 

In the eyes of the reasonable military commander, with accord to all information reasonably 
available to them at the time of planning or undertaking the attack, anticipated military advantage 

must exceed expected civilian casualties or impact. 

II. &ൺඌൾ�6ඍඎൽඒ��2ඉൾඋൺඍංඈඇ�%ඎඋඇඁൺආ

A. Background and Overview  

New Zealand Defence Force (NZDF) troops were deployed in the Bamyan Province of Afghanistan 

in August 2003 as a part of the Provincial Reconstruction Team (PRT).�� The goal of which was to 

provide training and support to Afghan forces and increase security in that province. 

��� *DOLü, above n 27, at 58 and footnote 110.

��� Georg Nolte “The Principle of Proportionality and International Humanitarian Law” (2010) 4 2 LEHR 244.

��� 1ROWH��DERYH�Q����
��� 1ROWH��DERYH�Q����
��� Cabinet Paper 3URSRVDO�WR�&RQWLQXH�1HZ�=HDODQG¶V�&RQWULEXWLRQ�WR�$IJKDQLVWDQ�$UP\�7UDLQLQJ�����-XQH�������DW����

�2EWDLQHG�XQGHU�2൶FLDO�,QIRUPDWLRQ�$FW������5HTXHVW�WR�0LQLVWHU�RI�'HIHQFH��0LQLVWU\�RI�'HIHQFH����
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2Q���$XJXVW�������/LHXWHQDQW�7LP�2¶'RQQHOO��D�PHPEHU�RI� WKH�357�ZDV�NLOOHG�RQ�URXWLQH�
patrol by a roadside bomb.���7KH�¿UVW�FRPEDW�GHDWK�LQ�$IJKDQLVWDQ�IRU�1HZ�=HDODQG�IRUFHV��

The NZDF considered that this was a “major success” for insurgent forces operating in 

the area and that they would be “well positioned to [attack] again”.�� This insurgent group had 

SUHYLRXVO\�DWWDFNHG�$IJKDQ�6HFXULW\�IRUFHV�DQG�ZHOO�DV�*HUPDQ�DQG�+XQJDULDQ�357¶V��� Further, 

they considered that the NZ PRT were not positioned to deal with this level of insurgency, and that 

the threat level to NZDF and allied forces was high due to the location of the insurgent forces.�� 

Operation Burnham was conceived as a means to deal with this growing security risk.

Early on 22 August 2010, the New Zealand Special Air Service (NZSAS), in conjunction 

with the Afghan Crisis Response Unit (CRU) conducted an operation in the Tirigan Valley, 

Afghanistan.70 The operation included coalition air assets in the form of transport Chinooks, a 

command helicopter, and close air support (CAS) provided by two Apache helicopters and an 

AC-130.71 The operation, broadly under the banner of the International Security Assistance Force 

(ISAF) was known as Operation Burnham .72

Formally, operations of this kind were conducted with an understanding that the CRU leads 

such operations, but the ISAF (including in this instance NZSAS) would provide “personnel, 

intelligence gathering and planning”.73

Practically, the operation was planned by NZDF receiving approval from the Chief of the 

Defence Force (CDF) and the ISAF. The operation was led by a Ground Force Commander (GFC), 

an NZSAS Major “responsible for the conduct of the operation and, in particular, providing 

clearance for any engagements”.74

The primary objectives of Operation Burnham were two insurgent commanders, Abdullah 

Kalta (Objective Burnham) and Maulawi Naimatullah (Objective Nova).75 Neither were located 

during the operation.��

��� Derek Cheng “NZ Soldier in Afghanistan Named” (4 August 2010) New Zealand Herald <www.nzherald.co.nz>.

��� New Zealand Defence Force (NZDF) Speech Notes for Press Conference on Operation Burnham Chief of Defence 

Force Lieutenant General Tim Keating (27 March 2017) at 1 from <www.nzdf.mil.nz >. 

��� New Zealand Defence Force (NZDF) 8QFODVVL¿HG�8QUHIHUHQFHG�$FFRXQW�RI�(YHQWV�DW�,VVXH (7 November 2018) at 5. 

Hungarian, German and Afghan PRT members had been killed.

��� $ERYH�Q�����DW����
70 New Zealand Defence Force (NZDF) Operation Burnham Information Pack (August 2018) at 9, from <www.nzdf.

mil.nz >.

71 New Zealand Defence Force (NZDF) 4 x contacts during Obj BURNHAM� ��� 0DUFK� ������ DW� ��� IURP� �ZZZ�
operationburnham.inquiry.govt.nz>.

72 1=')��DERYH�Q�����DW���
73 1=')��DERYH�Q�����DW���
74 1=')��DERYH�Q�����DW���SDUD���
75 Inquiry into Operation Burnham “Public accounts of events during Operation Burnham and Operation Nova given 

by the New Zealand Defence Force and the authors of Hit & Run: A comparative analysis” (17 May 2019) at 4 from 

<www.operationburnham.inquiry.govt.nz>.

��� Interview with Jon Stephenson, co-author of Hit & Run (Corin Dann and Susie Ferguson, Morning Report, Radio 

1HZ�=HDODQG�����-XQH��������$YDLODEOH�IURP��ZZZ�VWX൵�FR�Q]!�³,QVXUJHQW�OHDGHUV�DGPLW�WKH\�ZHUH�LQ�$IJKDQLVWDQ�
YLOODJH�UDLGHG�GXULQJ�1=6$6¶V�2SHUDWLRQ�%XUQKDP´�
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1. Civilian casualties 

During and after the operation, NZDF members maintained that there had been no civilian 

casualties.77 After civilian allegations that such casualties had occurred, a joint ISAF and Afghan 

investigation was initiated on 25 August.78

The investigation determined that one of the gunsights on an Apache 30mm Autocannon was 

misaligned, and that rounds falling short from this weapon hit a building and likely caused civilian 

casualties.79

Despite this, NZDF press releases continued to call allegations of civilian casualties 

“unfounded” – in a later document, the NZDF would contend that this referred to allegations that 

1=')�SHUVRQQHO were directly responsible for casualties.80�7KDW�VDPH�GRFXPHQW�FRQ¿UPV�WKDW�WKH�
1=')�DFFHSWV�WKH�¿QGLQJV�RI�WKH�,6$)�LQYHVWLJDWLRQ�81

2. Hit & Run

In 2017, investigative journalists Nicky Hager and Jon Stephenson released Hit & Run, a book 

DOOHJLQJ�WKDW�WKH�HYHQWV�RI�2SHUDWLRQ�%XUQKDP�ZHUH�GUDVWLFDOO\�GL൵HUHQW�WR�WKH�1=')�DFFRXQW�82 

7KH�ERRN� VXJJHVWV� WKH�RSHUDWLRQ�ZDV�D� UHYHQJH�DWWDFN� IRU� WKH�GHDWK�RI�/W�2¶'RQQHOO�� DQG� WKDW�
neither Objective Burnham or Objective Nova were present at all.83

The book suggests that the attack was excessive and indiscriminate – conducted without regard 

for civilian lives. Going so far as to allege war crimes had been committed.84

Hit and Run�LGHQWL¿HV�WKDW�WKH�2SHUDWLRQ�WRRN�SODFH�LQ�WKH�YLOODJHV�RI�1DLN�DQG�.KDN�.KXGD\�
'DG��ZKHUHDV�1=')�GRFXPHQWV�UHIHU� WR�D�YLOODJH� LGHQWL¿HG�DV�7LULJDQ��+RZHYHU�� WKH�RSHUDWLRQ�
took place in Tirigan Valley and the term in the context of such documents refers to the two villages 

collectively. Both the NZDF and the authors have since accepted that they are in agreeance as to 

the location of Operation Burnham. 

There are several points where the positions diverge. One notable point is that the book states 

that the two targets were not in the village at the time of the operation. Interviews with those men 

contradict that fact, identifying that they were present that night.85 This led to one of the authors 

retracting the allegation.��

77 NZDF, above n 70, at 18.

78 New Zealand Defence Force (NZDF) Operation Watea: HQ ISAF Civilian Casualty Investigation into Operation 
Burnham 22 August 2010 (25 August 2010) from <www.operationburnham.inquiry.govt.nz>. Document provided to 

the Minister of Defence. 

79 NZDF, above n 70, at 18.

80 NZDF, above n 70, at 18.

81 NZDF, above n 70, at 18.

82 Hager and Stephenson, above n 2.

83 Hager and Stephenson, above n 2, at 39.

84 Hager and Stephenson, above n 2, at 109.

85 Stephenson, above n 77.

��� Stephenson, above n 77.
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3. ,QTXLU\�
A government inquiry (“the Inquiry”) was announced in April 2018.87 The Inquiry comprises of Sir 

7HUUHQFH�$UQROG�4&�DQG�5W�+RQ�6LU�*HR൵UH\�3DOPHU�4&��ERWK�KLJKO\�H[SHULHQFHG�LQ�FRQVWLWXWLRQDO�
law and judicial proceedings.88

The terms of reference for the Inquiry identify that it does not exist to verify or disprove the 

events as given in Hit & Run, rather to assess the conduct of the NZDF forces in conducting 

Operation Burnham, including at the planning stages.89

In addition, further terms include assessment as to whether Afghan Nationals engaged as a 

part of the operation were legitimate targets, and the knowledge of the NZDF regarding civilian 

casualties.90

This research does not aim to emulate the Inquiry, but to assess the conduct of Operation 

Burnham exclusively through the principle of proportionality. To conclude whether the operation 

FRPSOLHG�ZLWK� WKLV� UHTXLUHPHQW�RI� WKH�/DZV�RI�$UPHG�&RQÀLFW�±� LQ�RUGHU� WR�GR�VR�� WKH�DERYH�
mentioned Inquiry terms of reference will be the primary considerations. 

The scope, therefore, of this research becomes: :DV� WKH�FRQGXFW�RI� WKH�1=')�SULRU� WR�DQG�
during Operation Burnham legitimate in accordance with the principle of proportionality as 
FRQWDLQHG�ZLWKLQ�WKH�ODUJHU�UXOHV�RI�ZDU" 

B. Application to the Operation 

As noted by Fenrick, the scope of the proportionality assessment must be “one that is practicable to 

use in advance”.91 As discussed above, the scope must be a case-by-case determination.92

Noting that military advantage is taken to be from the operation as a whole, not segmented and 

analysed in parts, the process for analysis will be to identify the military advantage as a whole – 

this will become the benchmark which the countervailing factors of expected civilian casualties 

ZLOO�EH�ZHLJKHG�DJDLQVW��$QWLFLSDWHG�0LOLWDU\�$GYDQWDJH�EHFRPHV�D�³¿[HG´�YDOXH� WR�ZKLFK� WKH�
expected civilian impact will be cumulatively applied. 

In order to do so, analysis of “civilian impact” factors from the planning stage and in the 

process of the operation will need to be made. In this case, there are two major points in time where 

such factors will arise, as indicated by the wording of Protocol I – at the point of planning, and at 

the time of execution.93

1. Anticipated military advantage 

As noted, the two primary objectives were the two Insurgent Leaders, designated as Objectives 

Burnham and Nova.94�,6$)�DQG�&')�EULH¿QJ�GRFXPHQWV�VKRZ�GHWDLOHG�LQWHOOLJHQFH�LGHQWLI\LQJ�

87 Inquiry into Operation Burnham, above n 3, at “Home”.

88 Inquiry into Operation Burnham, above n 3, at “about the inquiry – inquiry members”.

89 Inquiry into Operation Burnham, above n 3, at “about the inquiry – terms of reference”. 

90 Inquiry into Operation Burnham, above n 3, at “about the inquiry – terms of reference”. 

91 Fenrick, above n 58, at 499.

92 Fenrick, above n 58, at 499.

93 Additional Protocol I, above n 4, at 57(2)(a)(iii).

94 International Security Assistance Force (ISAF) Concept of Operations Operation Burnham����$XJXVW�������DW����IURP�
<www.operationburnham.inquiry.govt.nz>.
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the status of the two men and their links to other attacks including the one that resulted in the death 

RI�/W�2¶'RQQHOO�95

'HFODVVL¿HG� *&6%� HPDLOV� LQGLFDWH� WKDW� ERWK� WDUJHWV� ZHUH� SODFHG� RQ� WKH� &RDOLWLRQ� -RLQW�
3ULRULWLVDWLRQ�(൵HFWV�/LVW�SULRU�WR�WKH�RSHUDWLRQ�LQGLFDWLQJ�WKHLU�LPSRUWDQFH�LQ�WKH�KLHUDUFK\�RI�WKH�
insurgent forces.��

Objectives Burnham and Nova were legitimate military objectives in line with Additional 

Protocol I, art 52(2).97 Their capture or neutralisation would provide a direct military advantage to 

NZDF (and broadly ISAF) troops by virtue of providing a military loss to insurgent forces. 

7KH� ,6$)� &RQFHSW� RI� 2SHUDWLRQV� GRFXPHQW�� FUHDWHG� SULRU� WR� WKH� RSHUDWLRQ� LGHQWL¿HV� WKDW�
LQWHOOLJHQFH� LGHQWL¿HG� WKDW�RQH�RI� WKH� WDUJHWV��.DOWD��ZDV�³OLNHO\� WR�FRPPDQG���±���«�¿JKWHUV�
in his village”, also identifying that “Tirigan Village also operates a night guard force conducting 

armed roving patrols”.98 On this basis, it can be seen that expected military objectives included 

insurgent forces and although not a primary objective for the mission, advantage would be gained 

by their “total or partial” capture or destruction.99 Whilst this does not conclude that Afghan 

nationals engaged as a part of Operation Burnham were legitimate military targets, it does indicate 

that armed response was expected and, by dual virtue of defending the ground force and weakening 

the insurgent forces, a military advantage was anticipated. 

$Q�R൶FLDO�1=')�DFFRXQW�RI�HYHQWV�LGHQWL¿HV�WKDW�UHPRYDO�RU�GHVWUXFWLRQ�RI�LQVXUJHQW�ZHDSRQV�
was also an objective.100 As this report was written after the Operation, it is of diminished value for 

application of the test prior to the operation. However, the concept of operations contains reference 

to destruction of weapons – (although much information is redacted).101 In addition, the NZSAS 

troops included an Explosives Ordinance Disposal technician who conducted the destruction.102 

Their inclusion in the mission indicates a prior intention to dispose of any weapons located. It 

is reasonable to interpret that removal and destruction of any insurgent weaponry was likely an 

objective prior to the operation, and indeed one that provided a secondary military advantage 

through the viewpoint of the reasonable military commander. 

2. Intangible military advantage 

The obligation for military advantage to be “direct and concrete” renders discussion of the 

LQWDQJLEOH�GL൶FXOW�103 Nonetheless, there remains direct advantages that are harder to quantify than 

that of a single objective. As discussed above, security of the attacking forces can be considered a 

95 New Zealand Defence Force (NZDF) Task Force 81 Command Brief� ��� 0D\� ������ DW� ���� ���� IURP� �ZZZ�
RSHUDWLRQEXUQKDP�LQTXLU\�JRYW�Q]!�� 6HH� DOVR� ,6$)�� DERYH� Q� ���� DW� ��� ��� QRWH�� PXFK� LV� UHGDFWHG�� EXW� FRQWDLQV�
H[SODQDWLRQV�DV�WR�ZKDW�KDV�EHHQ�UHGDFWHG�ZLWKRXW�VSHFL¿FV�

��� New Zealand Defence Force (NZDF) 2S�%XUQKDP�SXEOLF�UHOHDVH�*&6%�HPDLO�FKDLQ (August 2010) from <www.

operationburnham.inquiry.govt.nz>.

97 Additional Protocol I, above n 4, at 52(2).

98 1=')��DERYH�Q�����DW���
99 Beran, above n 33, at 5.

100 1=')��DERYH�Q����DW���
101 ISAF, above n 94, at 15.

102 1=')��DERYH�Q����DW����
103 Beran, above n 33, at 4.



2021 Proportionality in Theory and Practice: Operation Burnham 53

military advantage, in this case the security of the ground troops present in the village.104 Further, the 

RSHUDWLRQ�RULJLQDWHG�GXH�WR�FRQFHUQV�RI�JURZLQJ�LQVXUJHQW�IRUFHV�DWWDFNLQJ�357¶V�LQ�WKH�SURYLQFH��
$V�D�UHVXOW��LW�FDQ�EH�LQWHUSUHWHG�WKDW�LQ�GRLQJ�VR��WKH�VHFXULW\�RI�1=�DQG�DOOLHG�357¶V�ZRXOG�EH�D�
direct and concrete, albeit intangible, anticipated advantage. 

3. The counterinsurgency argument 

$V�LGHQWL¿HG��ZKHUH�DQ�RSHUDWLRQ�KDV�D�FRXQWHULQVXUJHQF\�HOHPHQW�VXFK�DV�WKH�,6$)�LQYROYHPHQW�
in Afghanistan post late 2009, the traditional perspectives on priorities shift.105 Counterinsurgency 

has a focus on the protection and trust of the local population.��� This shifts impacts upon civilians 

to be considered in both columns of the proportionality equation, as ensuring civilian protection 

(and the ability to be trusted to continue to provide such protection) is therefore a part of the 

mandate. 

It becomes a military advantage by remaining in line with the ISAF directive: “gaining and 

maintaining that support must be our overriding operational imperative”.107 When viewed through 

the lens of the reasonable military commander, protection of the civilians embroiled in the operation 

must be counted not only as a balancing factor but also as a part of the advantage anticipated prior 

to Operation Burnham. 

4. Expected civilian impact 

(a) Prior to the operation 

Analysis will be applied concerning the decision to launch an operation, the means in which the 

operation was decided, the intelligence relied upon. This will focus on the NZDF HQ decisions 

from Kabul, as well as the CDF decision to authorise the mission. In this instance, applying the test 

will be done strictly – the “thick” end of the proportionality spectrum due to the fact this stage of 

an operation turns on the ascertainment of a “right” outcome against all other possible options.108

The primary document to be relied upon in this instance is the ISAF Concept of Operations.109 

Produced prior to the operation as a part of the approval process, this document contains detailed 

information on the intelligence relied upon and actions taken to minimise risk to civilians and 

maximise likelihood of achieving the intended outcomes. 

To begin, analysis of the reasoning behind electing for a night raid should be undertaken. 

8QGHU�WKH�KHDGLQJ�³MXVWL¿FDWLRQ�IRU�QLJKW�UDLG´�LW�LV�LGHQWL¿HG�WKDW�D�QLJKW�UDLG�ZRXOG�OHVVHQ�ULVN�WR�
civilians as they will likely be indoors.110 Further, analysis shows that for these same reasons, an 

operation conducted at night lessens the risk of a “large scale insurgent response” which has the 

GXDO�H൵HFW�RI�LQFUHDVLQJ�WKH�FKDQFH�RI�VXFFHVVIXO�GHWHQWLRQ�RI�WKH�SULPDU\�WDUJHWV�DQG�PLQLPLVLQJ�
the risk to civilians by decreasing the chance of combat.111

104 Bothe, above n 37.

105 Beran, above n 33, at 5.

���� %HUDQ��DERYH�Q�����DW���
107 Mchrystal (ISAF), above n 42.

108 1ROWH��DERYH�Q����
109 ISAF, above n 94.

110 ISAF, above n 94, at 2.

111 ISAF, above n 94. 
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Given the nature of the location – a mixed civilian and insurgent area, it is reasonable to 

conclude that in the eyes of the reasonable military commander this reasoning minimises the risk 

to civilians by reducing the overall risk of combat and by ensuring that they will likely be in their 

homes if any combat occurred. 

This was further mitigated by the use of interpreters and callouts in order to ensure civilian 

safety – despite the fact that this would provide prior warning to the targets and reduce the ability 

to complete the objective.112 This is a clear instance where reduction of civilian loss was put ahead 

of anticipated military advantage. 

There is a slight increase in risk at night generated by the fact civilian houses are more likely 

to be occupied and therefore air support weaponry hitting such a building would have a more 

GHYDVWDWLQJ� H൵HFW�� 7KH� WHVW� LV� WR� EH� DSSOLHG� SULRU� WR� WKH� RSHUDWLRQ� VR� WKH� actual fact that this 

consequence arose is not relevant – but the possibility that it could occur was at all times present. 

(b) Air Support 

At any given point, the decision to involve air support increases the risk of civilian impact. Due 

to the fact that weapon platforms are further away from their targets, and that their weapons have 

D� ODUJHU� LPSDFW� ]RQH� WKDQ� VPDOO� DUPV�¿UH��7KH�GLUHFWLYH� LVVXHG�E\�*HQHUDO�0F&KU\VWDO� IXUWKHU�
imposed a requirement that operations “scrutinize and limit the use of force like close air support”.113 

But as discussed previously, proportionality does not impute a total requirement that own-side 

forces be put completely at risk.114�2൶FLDO�,QIRUPDWLRQ�$FW��2,$��5HTXHVWV�IURP�$SULO������VWDWH�
that air support was provided in order to ensure that the ground team would be better positioned 

to complete the primary objective – the capture of the two insurgent leaders.115 This is especially 

pertinent when consideration is given to prior intelligence of roaming patrols and armed insurgents. 

Small, special operations teams covered by CAS was standard procedure for operations of this type 

at the time.����*LYHQ�WKH�WHUUDLQ�DQG�GL൶FXOW\�WR�JHW�WR�WKH�ORFDWLRQ�RI�WKH�2SHUDWLRQ��VPDOOHU�JURXQG�
forces covered by CAS to allow ground forces protection to obtain the military advantage was 

reasonable at the planning stage. The technology available to those aircraft allow their inclusion at 

night to not drastically increase risk to civilians.  

(c) During the operation 

There were several individual engagements authorised by the GFC and the JTAC.117 These can be 

assessed individually by nature of the chain of command inherent in each engagement, approval 

from ground command was required in each instance. The approval decision can be considered by 

virtue of the requirement for proportionality to be assessed prior to actual engagements.118 

112 New Zealand Defence Force (NZDF) Summary of Incident (22 August 2010) from <www.operationburnham.inquiry.

govt.nz>.

113 Mchrystal (ISAF), above n 42.

114 Barber, above n 8 at 482.

115 New Zealand Defence Force (NZDF) April 2018 Responses ����$SULO�������DW����2EWDLQHG�XQGHU�2൶FLDO�,QIRUPDWLRQ�
Act 1982 Request to Headquarters New Zealand Defence Force, Ministry of Defence) from <www.nzdf.mil.nz>. 

���� /DUD�0�'DGNKDK�³&ORVH�$LU�6XSSRUW�DQG�&LYLOLDQ�&DVXDOWLHV�LQ�$IJKDQLVWDQ´��������6PDOO�:DUV�-RXUQDO�IURP��KWWSV���
VPDOOZDUVMRXUQDO�FRP�LQGH[�SKS�!�

117 NZDF, above n 112.

118 Additional Protocol I, above n 4, at 51(5)(b).
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$W�WKLV�VWDJH��WKH�SULQFLSOH�LV�DSSOLHG�LQ�D�³WKLQ´�PDQQHU��UHÀHFWLYH�RI�WKH�UDSLGO\�GHYHORSLQJ�
QDWXUH�RI�WKH�WKHDWUH�RI�ZDU��7KLV�DGMXVWPHQW�RI�WKH�DSSOLFDWLRQ�LV�UHÀHFWLYH�RI�WKH�UHTXLUHPHQW�IRU�
the test to be applied “in the shoes of the actual decision maker”. The determinative requirement 

becomes determination that “a particular outcome is the best possible” in the context of the 

“possibility to verify certain facts”.119

(d) Individual engagements 

We can turn now to discussion of individual engagements as a part of the Operation. This is not 

outside the scope of the test as a “bullet-by-bullet” analysis, nor does it shift to an ex-post facto 

analysis, but rather analysis of the decision to engage prior to the engagement itself.120 

$V�GLVFXVVHG��PLOLWDU\�DGYDQWDJH�LV� WDNHQ�DV�D�¿[HG�FRPSRQHQW�±�VR�DSSOLFDWLRQ�ZLOO�QRW�EH�
made as to the military advantage and civilian impact of each engagement, but rather the increase 

to civilian danger that each engagement provided. This can be taken cumulatively and added to the 

countervailing factors against proportionality. 

6KRUWO\�DIWHU�WKH�DUULYDO�RI�WKH�¿UVW�&KLQRRN��LQVXUJHQWV�ZHUH�VHHQ�UHWULHYLQJ�ZHDSRQV��LQFOXGLQJ�
URFNHW�SURSHOOHG�JUHQDGHV� �53*¶V�� IURP�D�SUHYLRXVO\�XQNQRZQ�FDFKH�KRXVH�121 Accordingly the 

second Chinook was advised to refrain from landing. The GFC, still in transit at this time, advised 

�WKURXJK�WKH�-7$&��WKDW�WKH�$SDFKH¶V�KDG�FOHDUDQFH�WR�HQJDJH�provided they had explicit visual 
FRQ¿UPDWLRQ�WKDW� WKHUH�ZDV�QRW� OLNHO\� WR�EH�GDPDJH�WR�FLYLOLDQ�SHUVRQV�RU�REMHFWV, and that the 

terms of the rules of engagement remained operable.122 This two-stage requirement remained in 

H൵HFW�IRU�WKH�HQWLUHW\�RI�WKH�RSHUDWLRQ�123 CAS did not engage immediately due to the proximity of 

friendly ground troops. 

$W�DSSUR[LPDWHO\�������XSRQ�SRVLWLYH�LGHQWL¿FDWLRQ�WKDW�WDUJHWV�ZHUH�GLUHFW�SDUWLFLSDQWV��DLU�VXSSRUW�
engaged, killing a number of insurgents.124 One insurgent had broken away from this group. It was 

ZKHQ�WKH�$SDFKH�¿UHG�DW�WKLV�LQGLYLGXDO�WKDW�URXQGV�KDYH�EHHQ�GHWHUPLQHG�WR�KDYH�IDOOHQ�VKRUW�DQG�
hit the building causing civilian casualties.125

As the test for proportionality deems that actual results are not relevant, this does not weigh 

against the outcome unless the risk to civilians was too great immediately prior to engagement. 

Based on the outcome of the previous and later engagements, it can be said that had the weapon 

not been misaligned, the risk to civilians would have been within the acceptable range for legal 

engagement. 

However, because the test for proportionality requires adjustment in the light of available 

information, had the GFC, JTAC or Apache Crews become aware of this misalignment after this 

engagement they would have been aware of the increase in expected civilian impact. 

119 1ROWH��DERYH�Q����
120 Fenrick, above n 58, at 499; and ICTY, above n 1 at 50.

121 1=')��DERYH�Q�����DW������
122 1=')��DERYH�Q�����DW����
123 .HDWLQJ��1=')���DERYH�Q�����DW����SHU�/HRQ�)R[�
124 1=')��DERYH�Q�����DW����6HH�DOVR��1LFN\�+DJHU�³2SHUDWLRQ�%XUQKDP�),2$�'RFXPHQWV´�IURP��ZZZ�QLFN\KDJHU�LQIR�

IRLD�!��7KHVH�YLGHRV�ZHUH�VHHQ�E\�WKH�,QTXLU\��EXW�QRW�SXEOLVKHG��VWDWLQJ�LW�ZRXOG�QRW�EH�LQDSSURSULDWH�IRU�+DJHU�WR�
SXEOLVK��5HYLHZ�SRVLWLYHO\�LGHQWL¿HV�WKH�JURXS�FDUU\LQJ�ZHDSRQV�

125 NZDF, above n 70, at 18.
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NZDF and ISAF documents indicate that this information did not come to light until after 

the operation.��� If, for example, the CAS crews had attempted to contact the JTAC with this 

information and failed, it could then be said that this would be information should have been 

known, becoming relevant in analysis of proportionality. This was not the case, and the error only 

became brought to light during the subsequent ISAF investigation.127 

Subsequent engagements were made by CAS, once again only authorised where clear visual 

LGHQWL¿FDWLRQ�LQGLFDWHG�GLUHFW�SDUWLFLSDWLRQ�LQ�KRVWLOLWLHV��DQG�WKDW�WKHUH�ZDV�QR�ULVN�WR�FLYLOLDQV�128 

2QH�HQJDJHPHQW�WRRN�SODFH�DW�������6XEVHTXHQWO\�DQRWKHU�JURXS�RI�LQVXUJHQWV�ZDV�LGHQWL¿HG��EXW�
as both requirements to engage were not met, they remained merely observed.

$�¿QDO� DHULDO� HQJDJHPHQW� WRRN� SODFH� DW� �����129 Analysis of video footage indicates direct 

involvement by all targets by virtue of visible weaponry and tactical movement, although it is 

GL൶FXOW� WR� FRQVLGHU�ZLGHU� FLYLOLDQ� LPSDFW�GXH� WR� WKH� OLPLWHG� VFRSH�RI� IRRWDJH�FRPSDUHG� WR� WKH�
location as a whole.130

It is worth noting at this point that several other engagements were requested, but not approved 

due to risk to civilians.131 An indication of serious consideration of the principle of distinction.

5HJDUGLQJ�WKH�VKRWV�¿UHG�E\�WKH�1=6$6�VQLSHU��QDUUDWLYHV�GL൵HU��7KH�1=')�SRVLWLRQ�LV�WKDW�WKH�
individual killed in this engagement was an armed insurgent, making his way along the ridgeline 

toward the position of the command team.132 The Hit & Run position, however, is that the individual 

killed was an unarmed schoolteacher named Islamuddin.133

7ZR�SRLQWV�PXVW�EH�UDLVHG��7KH�¿UVW�� WKH� ORFDWLRQ�RI�ZKHUH� WKH�GHFHDVHG�ZDV�VKRW�ZDV�RQ�D�
ULGJHOLQH�WR�WKH�ZHVW�RI�WKH�YLOODJH��D�ORFDWLRQ�ZKLFK�ZRXOG�EH�FRQVLGHUDEO\�GL൶FXOW�WR�JHW�WR�134 In 

DGGLWLRQ�WKH�IRRWDJH�IURP�WKH�365�YHKLFOH�UHFRUGLQJ�WKH�RSHUDWLRQ�ZRXOG�EH�DEOH�WR�FRQ¿UP�WKH�
presence of a weapon – although that footage is not available for the purposes of this research, it 

KDV�EHHQ�PDGH�DYDLODEOH�WR�WKH�LQTXLU\�DQG�WKHUHIRUH�LV�DQ�HDVLO\�YHUL¿DEOH�IDFW��
But, for these purposes, the question arises – does the status of this individual matter when 

the test must be applied in advance? It can only matter where we are using the facts to verify 

information that the sniper (and the GFC who authorised the engagement) reasonably should have 

known. 

,I�WKH�LQGLYLGXDO�ZDV�QRW�DUPHG�RU�YHUL¿DEOH�DV�D�GLUHFW�SDUWLFLSDQW�LQ�WKH�KRVWLOLWLHV��WKHUH�ZRXOG�
be a direct breach of the rules of engagement. Evidence exists as to the high level of training NZDF 

WURRSV�ZHUH�JLYHQ�E\�/HJDO�2൶FHUV�RQ�WKLV�WRSLF�135

Engagement of a single individual can only be said to hold potential civilian loss of one person. 

That is not to say that the killing of a single civilian outside of the rules of engagement is MXVWL¿HG 

���� 1=')��DERYH�Q�����DW���
127 1=')��DERYH�Q�����DW���
128 1=')��DERYH�Q�����DW���
129 1=')��DERYH�Q�����DW����
130 Hager, above n 124.

131 NZDF, above n 71.

132 1=')��DERYH�Q�����DW����DQG�.HDWLQJ��1=')���DERYH�Q�����DW����SHU�/HRQ�)R[��
133 +DJHU�DQG�6WHSKHQVRQ��DERYH�Q����DW����
134 NZDF, above n 70, at 8.

135 1=')��DERYH�Q����DW���������6HH�DOVR�1=')��DERYH�Q�����DW���
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under proportionality, but rather that this should be treated as a separate issue. It cannot alone be 

found to shift the balance of the operation, as a whole, to being indiscriminate and excessive. 

7KHUH�LV�QRW�VX൶FLHQW�LQIRUPDWLRQ�DYDLODEOH�WR�PDNH�D�GH¿QLWLYH�FRQFOXVLRQ�RQ�WKLV�PDWWHU��QRU�
GRHV�WKDW�LQÀXHQFH�WKH�RXWFRPH�RI�WKLV�UHVHDUFK��EHLQJ�DSSOLFDWLRQ�RI�WKH�SURSRUWLRQDOLW\�SULQFLSOH��

2Q�WKH�IDFWV�DYDLODEOH��WKH�1=')�SRVLWLRQ��DQG�WKH�YHUL¿DELOLW\�YLD�WKH�365��LW�VHHPV�UHDVRQDEOH�
WKDW� WKH� WDUJHW�ZDV� YHUL¿HG� DV� D� GLUHFW� SDUWLFLSDQW� ±� KRZHYHU� DV� QR� ELRPHWULF� GDWD�ZDV� DEOH� WR�
EH�WDNHQ�IURP�WKH�GHFHDVHG�WKHUH�LV�QR�ZD\�WR�FRQ¿UP�WKH�LGHQWLW\���� Furthermore, it should be 

considered that the individual alleged to have been killed by Hit & Run may have been the actual 

individual killed, being a schoolteacher may not necessarily preclude insurgent activity. However, 

WKLV�UXQV�LQ�WR�WKH�UHDOP�RI�VSHFXODWLRQ�DQG�FDQQRW�EH�YHUL¿HG��8OWLPDWHO\��WKLV�LV�VRPHWKLQJ�WKDW�WKH�
inquiry will be better placed to speak to. 

(e) Weapon malfunction 

Fenrick posits that where civilian casualties arise where “weapons hit the wrong object because of 

weapon malfunction” regard must be given to more than what happens during one attack.137 This is 

GLUHFWO\�DSSOLFDEOH�WR�WKH�$SDFKH¶V�PLVDOLJQHG�JXQVLJKWV��
He suggests that the standard measurement should be analysis of that particular weapon (or 

weapons platform) over an extended period of time – perhaps a portion of the campaign itself.138 

,W�FDQ�WKHQ�EH�VHHQ�ZKHUH�D�SDUWLFXODU�ZHDSRQ�KDV�D�KLJKHU�WKDQ�H[SHFWHG�FKDQFH�DW�PLV¿ULQJ��DQG�
therefore a higher risk of civilian impact) that the proportionality principle has potentially been 

breached. 

This has a logical basis in the case-by-case approach, as well as a practical basis. To impart 

a requirement for those making decisions to factor the statistical probability of a weapon 

malfunction across all weapons used in a particular operation would be too onerous an obligation 

and fundamentally undermine the ability of the test to protect proactively. 

The consideration of the Apache weapon platform in Afghanistan is not within the scope of 

this research. There could, however, be a basis for future analysis of the proportionality principle 

in this scope.  

C. Limitations to this Study 

This study does not seek to emulate the Inquiry, however in applying the law to Operation 

Burnham, a natural parallel can be seen. This study conducted entirely “on the papers” requiring 

some assumptions to be made. 

A large amount of the information relied upon, authored by the NZDF or by the Inquiry, has 

redacted sections. In fact, there will be other documents and information that remain entirely 

FODVVL¿HG�DQG�XQDYDLODEOH�IRU�UHYLHZ��7KHUH�LV��WKHUHIRUH��D�UHTXLUHPHQW�IRU�YHUDFLW\�WR�EH�DVVXPHG�
LQ�PDQ\�FDVHV��7KLV�ZDV�DFKLHYHG�LQ�WZR�ZD\V��WKH�¿UVW�EHLQJ�WKDW�WKH�GRFXPHQWV�SXEOLVKHG�E\�WKH�
,QTXLU\�DUH�OLNHO\�WR�UHÀHFW�WKH�LQIRUPDWLRQ�XQGHU�UHYLHZ�LQ�WRWDOLW\��DV�ZHOO�DV�E\�FURVV�UHIHUHQFLQJ�
certain information against other documents from other sources – the more consistent an indicated 

fact was, the greater the ability to rely upon it. 

���� 1=')��DERYH�Q�����DW����
137 Fenrick, above n 58, at 499, 500.

138 Fenrick, above n 58, at 500.
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There too, must be an assumption that the NZDF has cooperated fully in preparing and 

producing these documents. The fact that documents “went missing” and only surfaced later in the 

process indicates that this may not have been the case.139 Once again this required cross referencing 

of fact. More weight was placed on documents produced prior to the operation – especially given 

the relevant time for conducting the test. 

Not only was the Inquiry provided with greater, and less redacted information, so too did they 

have the opportunity to question, cross examine, and evaluate the weight of evidence based on 

traditional features of testimony. This was not an option in conducting this research. It must be 

noted that while care was taken to cross reference all facts relied upon, there was no way to emulate 

these conditions. 

As a result, whilst thorough, this analysis may only be taken as an application as to the 

information as publicly available at the time of conducting this study. Serious concerns do not exist 

that the information relied upon is entirely false or unreliable, but the caveat must be acknowledged. 

III. &ඈඇർඅඎൽංඇ�5ൾආൺඋඌ

'LVFXVVLQJ� SURSRUWLRQDOLW\� LV� GL൶FXOW� IRU� WZR� UHDVRQV��7KH�¿UVW�� WKDW� WKH� HTXDWLRQ� DVNV� IRU� WKH�
EDODQFLQJ�RI�WZR�LQKHUHQWO\�GL൶FXOW�WR�GH¿QH�FRQFHSWV��0LOLWDU\�DGYDQWDJH�LV�DQ�DEVWUDFW�FRQFHSW�
LQÀXHQFHG�E\�FRQWH[W��'L൵HULQJ�PLOLWDU\�GRFWULQHV�ZLOO�FRQVLGHU�DGYDQWDJHV�LQ�GL൵HUHQW�OLJKWV�140 

5HFRQFLOLQJ�WKHVH�GL൵HUHQFHV�ZKHQ�FRQVLGHULQJ�WKH�DSSURSULDWHQHVV�RI�PLOLWDU\�DFWLRQ�EHFRPHV�D�
GL൶FXOW�QHFHVVLW\��

Civilian impact carries the same issues, what value does one place on a human life? The law 

does not ask for a certain ratio or number of expected casualties – nor should it. The case-by-case 

DSSURDFK�LV�WKH�DSSURSULDWH�PHWULF�IRU�VXFK�D�EDODQFLQJ�DFW��EXW�WKLV�WRR�EULQJV�GL൶FXOWLHV�141 Each 

WLPH�DQ�DSSOLFDWLRQ�RI�WKLV�WHVW�LV�PDGH��GL൵HUHQW�DQG�IDFW�VSHFL¿F�FRQVLGHUDWLRQV�PXVW�EH�DFFRXQWHG�
for. 

This highlights the broader nature of international law when compared to domestic legislation. 

The very nature of the proportionality rule arises from a single sentence, it is not a step by step 

black letter approach that one must take, but rather an informed and academic understanding of 

ERWK�WKH�EURDGHU�FRQFHSW�DQG�WKH�VSHFL¿F�VFHQDULR��
It is undeniable that Protocol I allows for some civilian casualties.142 But even at the very origin 

RI�WKH�GLVFXVVLRQ��WKH�1$72�5HSRUW�LGHQWL¿HV�WKDW�143

… it is much easier to formulate the principle of proportionality in general terms than it is to apply 

it to a particular set of circumstances because the comparison is often between unlike quantities and 

values. 

In the hypothetical, the principle can be clearly seen to be met or breached– it would be an almost 

unanimous understanding that a high value target would not be prohibited from attack just “merely 

139 7KRPDV�0DQFK�³&UXFLDO�HYLGHQFH�VXGGHQO\�XSVHWV�%XUKQDP�LQTXLU\´�����6HSWHPEHU�������6WX൵��ZZZ�VWX൵�FR�Q]�!��
140 ICTY, above n 1, at 50.

141 ICTY, above n 1, at 50.

142 Barber, above n 8, at 499.

143 ICTY, above n 1, at 48.
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EHFDXVH� D� IDUPHU� LV� SORZLQJ� D�¿HOG� LQ� WKH� DUHD´�144 When it comes to actual application of the 

principle however, the questions to be asked and indeed their answers, exist in a grey area where 

proportionality (or lack thereof) is not immediately obvious. 

,W� LV� WKLV� DEVWUDFW� DSSOLFDWLRQ� WKDW� WKLV� UHSRUW� ¿QGV� LWVHOI� UHJDUGLQJ� 2SHUDWLRQ� %XUQKDP��
7KH� UHDOLWLHV� RI�ZDUIDUH� DUH� VXFK� WKDW� WKHVH� TXHVWLRQV� GR� QRW� ¿QG� WKHPVHOYHV� HDVLO\� DQVZHUHG��
Consideration must be given to the intricacies of actual and anticipated military advantage, to the 

H൵HFWV�RI�WKH�GHFLVLRQ�WR�LQYROYH�DLU�VXSSRUW��WR�FRQGXFW�WKH�RSHUDWLRQ�DW�QLJKW��DQG�D�WKRXVDQG�RWKHU�
IDFWRUV�WKDW�VKLIW�WKH�EDODQFH�IRU�DQG�DJDLQVW�D�¿QGLQJ�RI�SURSRUWLRQDOLW\��

Yet the conclusion of this research in consideration of the factors envisaged by those who 

SODQQHG�RU�GHFLGHG�XSRQ�WKH�RSHUDWLRQ��DV�ZHOO�DV�WKRVH�ZKR�H[HFXWHG�LW��LGHQWL¿HV�WKH�IROORZLQJ��

In the eyes of the reasonable military commander, the anticipated military advantage of Operation 
%XUQKDP�ZDV�JUHDWHU�WKDQ�H[SHFWHG�FLYLOLDQ�LPSDFW�WR�D�VX৽FLHQW�GHJUHH�IRU�D�¿QGLQJ�RI�SURSRUWLRQDOLW\�
XQGHU�WKH�ODZV�RI�DUPHG�FRQÀLFW��

144 ICTY, above n 1, at 48.



5ൾൿඋൾඌඁංඇ�+ඎආൺඇ�5ංඁඍඌ�ൿඈඋ�2ඎඋ�7ංආൾ�ൺඇൽ�3අൺർൾ
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I. ,ඇඍඋඈൽඎർඍංඈඇ

Human rights have made a major contribution to society in Aotearoa New Zealand, but they 

urgently need refreshing for our time and place. In this Country, human rights are mainly associated 

with combatting discrimination. This struggle is of huge importance and, in the Human Rights 

&RPPLVVLRQ��PRVW�RI�RXU�ZRUN�LV�GHYRWHG�WR�¿JKWLQJ�GLVFULPLQDWLRQ��%XW�KXPDQ�ULJKWV�DUH�QRW�RQO\�
about discrimination, they also include a range of other rights, including the right to a decent home 

grounded on Te Tiriti o Waitangi.1

Successive governments of Aotearoa New Zealand have legally agreed to implement these 

“other human rights”, but they have failed adequately to do so. Moreover, some of these human 

rights are almost unknown and invisible in Aotearoa New Zealand. Agreeing fundamental 

standards in the United Nations (UN) in New York and Geneva and giving them negligible explicit 

DWWHQWLRQ�LQ�:HOOLQJWRQ�LV�GLVJUDFHIXO�DQG�XQGHUPLQHV�WUXVW�DQG�FRQ¿GHQFH�LQ�JRYHUQPHQW�
Human rights in Aotearoa New Zealand have other elemental problems, too. They need 

refreshing because human rights talk has become excessively legalistic and often divorced from 

everyday lives. Also, most people think that human rights only place responsibilities on governments, 

whereas human rights place responsibilities on governments, business, and individuals.

Further, in relation to human rights, we have yet to strike a healthy balance between “I” and 

“we”, that is between individual and community. In 2020, two pillars of the British establishment, 

Sir Paul Collier and Sir John Kay, published a slim volume called *UHHG�LV�'HDG��3ROLWLFV�$IWHU�
Individualism.2 The authors are leading economists and, after reading the book, I was left wondering 

what they had been doing for the last 40 years. Nonetheless, the book makes important points about 

what has been called “destructive individualism”.3

� In 1995, Paul Hunt graduated from the University of Waikato with a Masters of Jurisprudence (First Class Honours). In 

2011, he was made an Honorary Professor in Te Piringa – Faculty of Law at the University. In 2021, the University of 

Waikato awarded him an Honorary Doctorate, on which occasion he gave a public lecture. This article is closely based 

RQ�KLV�SXEOLF�OHFWXUH��,Q�������3URIHVVRU�+XQW�ZDV�DSSRLQWHG�1HZ�=HDODQG¶V�&KLHI�+XPDQ�5LJKWV�&RPPLVVLRQHU��+LV�
lecture, and this article, are given in his private capacity.

1 New Zealand Human Rights Commission Framework Guidelines on the right to a decent home in Aotearoa (August 

������ �ZZZ�KUF�FR�Q]�¿OHV����������������)UDPHZRUNB*XLGHOLQHVBRQBWKHB5LJKWBWRBDB'HFHQWB+RPHBLQB
$RWHDURDB),1$/�SGI!�

2 Paul Collier and John Kay *UHHG�LV�'HDG��3ROLWLFV�$IWHU�,QGLYLGXDOLVP (Penguin Random House UK, 2021).

3 +HOHQ�/HZLV�³3DXO�&ROOLHU�DQG�-RKQ�.D\�Y�'HVWUXFWLYH�,QGLYLGXDOLVP´��%%&�����6HSWHPEHU���������ZZZ�EEF�FR�XN�
SURJUDPPHV�P���PNY�!�
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Community is vital to human beings because it brings a sense of belonging. The Norwegian 

Prime Minister Erna Solberg, who has been forced to confront violent white supremacists, recently 

REVHUYHG��³\RX�GRQ¶W�DWWDFN�ZKDW�\RX�IHHO�\RX�EHORQJ�WR´�4
So, how can we address these and other constraints which are holding back human rights? 

+RZ�FDQ�ZH�UHIUHVK�KXPDQ�ULJKWV�IRU�RXU�WLPH�DQG�SODFH"�:H�KDYH�WR�EHJLQ�E\�UHÀHFWLQJ�RQ�WKH�
relationship between values and human rights.

II. 7ඁൾ�5ൾඅൺඍංඈඇඌඁංඉ�ൻൾඍඐൾൾඇ�9ൺඅඎൾඌ�ൺඇൽ�+ඎආൺඇ�5ංඁඍඌ

Prime Minister Ardern often talks about values. When she addressed the UN General Assembly in 

WKH�VKDGRZ�RI����0DUFK�������VKH�D൶UPHG�WKH�8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV�DQG�VDLG�5

What if we no longer see ourselves based on what we look like, what religion we practice, or where 

we live. But by what we value. Humanity. Kindness. An innate sense of our connection to each other. 

And a belief that we are guardians, not just of our home and our planet, but of each other.

,Q�-XQH�������DW�WKH�*RYHUQPHQW¶V�WXUEXOHQW�KXL�RQ�FRXQWHULQJ�WHUURULVP�DQG�YLROHQW�H[WUHPLVP��
she emphasised:�

We are seeking guidance and ideas on strengthening our counter terrorism strategy in a uniquely 

New Zealand way – recognising our treaty relationship, our diversity, and our values.

The Prime Minister is right to emphasise the critical importance of values. They are the “glue” that 

holds a society together.

Values inform human rights. Crucially, human rights embody values. Human rights are designed 

WR�HQVXUH�WKDW�RXU�YDOXHV�DUH�QRW�LQDGYHUWHQWO\�RYHUORRNHG��RU�GHOLEHUDWHO\�VDFUL¿FHG�RQ�WKH�DOWDU�
of political expediency. Human rights help to ensure that, confronted by a national crisis, global 

pandemic, or other emergency, our values are not unfairly compromised.

Human rights are a check on what Alexis de Tocqueville called “the tyranny of the majority”.7 

They are not only a check on “the tyranny of the majority”, they are also a check on the tyranny of 

the powerful. At root, human rights provide a check on the abuse of public power. Their primary 

purpose is to protect our values.

III. :ඁංർඁ�9ൺඅඎൾඌ"

If values inform human rights, and human rights embody values, which are among the values 

esteemed in Aotearoa New Zealand?

4 As quoted by Jacinda Ardern, Prime Minister of New Zealand “Speech to inaugural Countering Terrorism Hui” 

�+H�:KHQXD� 7DXULNXUD�� &KULVWFKXUFK�� ��� -XQH� ������ �ZZZ�EHHKLYH�JRYW�Q]�VSHHFK�VSHHFK�LQDXJXUDO�FRXQWHULQJ�
terrorism-hui>.

5 Jacinda Ardern, Prime Minister of New Zealand “New Zealand National Statement to United Nations General 

$VVHPEO\� ����´� �81� *HQHUDO� $VVHPEO\�� 1HZ� <RUN�� ��� 6HSWHPEHU� ������ �ZZZ�EHHKLYH�JRYW�Q]�VSHHFK�QHZ�
zealand-national-statement-united-nations-general-assembly-2019>.

�� Ms Ardern, “Speech to inaugural Countering Terrorism Hui”, above n 4.

7 Alexis de Tocqueville Democracy in America��-RVHSK�(SVWHLQ��UHYLVHG�HGLWLRQ��%DQWDP�&ODVVLF���������¿UVW�SXEOLVKHG�
in France by Sever and Francis, 1835).
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7H�$R�0ƗRUL�LV�XQGHUSLQQHG�E\�ZKDQDXQJDWDQJD��NLQVKLS��DQG�ZKDNDSDSD��ZKLFK�,�XQGHUVWDQG�
to mean more than genealogy but an expansive network in which all life is included. In this 

worldview, relationships between people – past, present, and future – are of central importance. 

Also, the relationship between people and the natural world is crucial.

Kaitiakitanga (stewardship), a system of reciprocal rights and responsibilities, arises from these 

relationships. Kaitiakitanga includes intergenerational responsibilities and it also has spiritual 

dimensions. Mana (authority, power, leadership) requires the maintenance of these relationships 

and responsibilities.

7H�$R�0ƗRUL�UHÀHFWV�DQ�LQGLYLVLEOH�UHODWLRQVKLS�EHWZHHQ�0ƗRUL�DQG�ZKHQXD��ZKLFK�LV�UHLQIRUFHG�
E\�7H�7LULWL�R�:DLWDQJL��,W�LQFOXGHV�DQ�DELGLQJ�VHQVH�RI�ORYH�IRU�3DSDWǌƗQXNX��WKH�HDUWK��WR�ZKLFK�
tangata whenua belong.

,Q�$RWHDURD�1HZ�=HDODQG��RXU�YDOXHV�HQFRPSDVV�7H�$R�0ƗRUL�DQG�WKH�ZRUOGYLHZV�RI�RWKHU�
communities. These values not only include whakapapa, whanaungatanga, kaitiakitanga and mana 

(as already outlined), they also include manaakitanga (respect), dignity, decency, fairness, equality, 

freedom, wellbeing, safety, autonomy, participation, partnership, community, and responsibility.

These are the values that provide the bedrock of society in this country. They are the values 

embodied in human rights. If human rights become estranged from these values, human rights lose 

their legitimacy, authority, currency, and relevance.

IV. 'ඒඇൺආංർ�9ൺඅඎൾඌ�ൺඇൽ�ඍඁൾ�*ඈඅൽൾඇ�5ඎඅൾ

Values – like culture – are not set in stone. Values evolve as generations come and go. Because 

values evolve, so must human rights, but without compromising their essence.

What is the “essence” of human rights? This question bears upon some of the most profound 

ethical issues which have tormented moral and political philosophers since time immemorial. Here 

I cannot do the question justice, instead I provide two brief responses.

First, the “essence” of human rights coalesces around kaitiakitanga (stewardship), manaakitanga 

(respect), dignity, wellbeing, and the fair treatment of individuals and communities.

Second, the “essence” of human rights is encapsulated in the Golden Rule which, arguably, 

is found in all major world religions and informs all major cultural ethical systems. The Golden 

Rule has a negative and positive form. The negative form is, “Do not do to others what you do not 

want done to you”. The positive form is, “Do to others what you would have them do to you”. The 

Golden Rule might have an important role to play as we journey towards a multicultural society 

based on Te Tiriti o Waitangi.8

However, my main point is that human rights are inalienable. They belong to everyone by 

virtue of their humanity, and they cannot be expunged. But human rights are not unchanging. They 

are dynamic. As UN Secretary-General Boutrous Boutrous-Ghali put it in his opening address to 

the World Conference on Human Rights held in Vienna in 1993, “human rights are … in constant 

movement”.9

8 For an interesting introduction to the Golden Rule see James Liu and Matthew MacDonald “Towards a Psychology 

RI�*OREDO�&RQVFLRXVQHVV�7KURXJK�DQ�(WKLFDO�&RQFHSWLRQ�RI�6HOI�LQ�6RFLHW\´�����������7KHRU\�RI�6RF�%HKDY�����
9 Steven L B Jensen The Making of International Human Rights: The 1960s, Decolonization and the Reconstruction of 

*OREDO�9DOXHV��&DPEULGJH�8QLYHUVLW\�3UHVV��������DW���
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If human rights become static, they are relics from the past, and run the risk of hindering 

progress.

In Aotearoa New Zealand, the dynamism of human rights enables them to play a constructive 

role as we confront our colonial past and build a multicultural society based on Te Tiriti o Waitangi, 

in which everyone can meaningfully participate with dignity and respect.

A. Relationships, responsibilities, and rights

In 2020, conscious of the values New Zealanders esteem, I re-framed human rights as the 

“three Rs”.10

1. Relationships

At the heart of human rights and Te Tiriti o Waitangi are respectful relationships between individuals 

and communities. I often hear inspiring stories about our rich multiculturalism grounded on 

Te Tiriti. But I also hear about communities talking past each other. We need to give more attention 

to thoughtful relationship-building between communities.

2. Responsibilities

$OWKRXJK�WKLV�SURYLVLRQ�LV�RIWHQ�RYHUORRNHG��WKH�8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV�FRQ¿UPV�
that individuals have “duties to the community”.11 Of course, responsibilities are integral to 

Te Tiriti. The response to COVID-19, such as social distancing, self-isolation and, whenever 

possible, getting vaccinated, shows that most of us understand we have responsibilities to our 

communities. Most of us grasp that we have a responsibility not to discriminate on any of the 

prohibited grounds, such as disability, gender, and sexual orientation. Many of us accept we have 

some sort of responsibility to safeguard the environment.

We need to be much clearer that human rights not only grant entitlements to, but also place 

responsibilities on, all of us.

Nonetheless, I acknowledge we must be very careful about the idea of placing human rights 

responsibilities on individuals. If a society is plagued by systemic disadvantage, as ours is, and 

we then place responsibilities on disadvantaged individuals and communities, this runs the risk 

of reinforcing their disadvantage. Also, there is a risk that those in authority will try to make 

LQGLYLGXDOV¶�KXPDQ�ULJKWV�conditional upon the discharge of their responsibilities, which would be 

a travesty.

Working in the UN, I always avoided saying individuals have human rights responsibilities 

because I knew this argument would be misused by authoritarian and feudal regimes.

+HUH�LQ�$RWHDURD�1HZ�=HDODQG��IRU�VHYHUDO�UHDVRQV��LW�LV�DSSURSULDWH�WR�WDON�DERXW�LQGLYLGXDOV¶�
human rights responsibilities, but the argument needs careful attention to ensure it does not 

accidentally do more harm than good.  

3. Rights

As we have seen, human rights are about fairness and manaakitanga. They dignify individuals 

and empower communities. In the UN, successive governments of Aotearoa New Zealand have 

10 )RU� H[DPSOH�� VHH� 3DXO� +XQW� ³+RZ� WR� UHVLVW� WKRVH� ZKR� UROO� WKHLU� H\HV� DW� PHQWLRQ� RI� KXPDQ� ULJKWV´� 6WX൵�FR�Q]�
���� 2FWREHU�� ������ �ZZZ�VWX൵�FR�Q]�QDWLRQDO�SROLWLFV�RSLQLRQ�����������KRZ�WR�UHVLVW�WKRVH�ZKR�UROO�WKHLU�H\HV�
at-mention-of-human-rights>.

11 Universal Declaration of Human Rights�$�5(6�����,,,����������8'+5���$UWLFOH�������
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SURPLVHG�WR�DGYDQFH�FLYLO��SROLWLFDO��ZRUNHUV¶��VRFLDO�DQG�FXOWXUDO�ULJKWV��DQG�WKH�ULJKWV�RI�LQGLJHQRXV�
peoples.12�7KLV�EURDG�XQGHUVWDQGLQJ�RI�KXPDQ�ULJKWV�UHÀHFWV�ZKDW�KXPDQV�YDOXH��,W�DOVR�FKLPHV�
with Te Tiriti.

Understood as the “three Rs”, human rights have to be brought home. They must be situated 

and implemented within our unique historical, demographic, environmental and legal context, 

including Te Tiriti o Waitangi. There are signs this is going to be very challenging.

V. ³'ඈඇ¶ඍ�:ඈඋඋඒ��:ൾ�,ආඉඅංർංඍඅඒ�'ൾඅංඏൾඋ�+ඎආൺඇ�5ංඁඍඌ´

I have often been told by diplomats, some of them representatives of authoritarian, racist, 

PLVRJ\QLVWLF��KRPRSKRELF�6WDWHV��³'RQ¶W�ZRUU\��RXU�ODZV�DQG�SROLFLHV�PD\�QRW�H[SOLFLWO\�PHQWLRQ�
human rights, but they implicitly shape all that we do.”

More surprising, I have heard the same argument from diplomats of liberal, democratic States. 

Since my appointment to the Human Rights Commission, I have heard versions of this argument 

on Lambton Quay and in the Beehive.

This self-serving, patronising argument masks human rights. It drains power away from 

individuals and communities to those in authority. It means only those in authority know whether 

and when human rights are being taken into account and, if they are, how they are interpreted and 

applied. Such arbitrariness is deeply objectionable and inconsistent with human rights.

Explicitly framing something as a human right, matters: without the status of a human right, it 

is shorn of its transformative, emancipatory, and relational promise.

How can we make explicit human rights more operational and relevant to the everyday lives 

of everybody?

VI. +ඎආൺඇ�5ංඁඍඌ�ංඇ�ඍඁൾ�³(උൺ�ඈൿ�,ආඉඅൾආൾඇඍൺඍංඈඇ´

,Q�������81�6HFUHWDU\�*HQHUDO�.R¿�$QQDQ�PDGH�D�VSHHFK�RQ�KXPDQ�ULJKWV�LQ�ZKLFK�KH�HPSKDVLVHG�
that “the era of declaration is now giving way, as it should, to the era of implementation.”13

What he meant was that since 1945 the international community has negotiated – or 

“declared” – an impressive and extensive battery of international human rights instruments, and 

QRZ�WKH�WLPH�KDV�FRPH�WR�WDNH�WKH�WUHDWLHV�DQG�RWKHU�LQVWUXPHQWV�R൵�WKH�VKHOYHV�DQG�PDNH�WKHP�
real – or “implement” them – in everyday lives.

This major shift – from declaration to implementation – has dramatic implications for the UN, 

which I have written about elsewhere.14

In brief, what I call the UN human rights “mainland”, such as the UN Human Rights Council, 

can draft and declare human rights but it is not designed to implement them. UN human rights 

implementation must take place in UN operational agencies, such as the World Health Organisation.

12 Notably, the right to a healthy environment is beginning to cement its place in the international code of human rights, 

e.g., see The human right to a safe, clean, healthy and sustainable environment�$�+5&����/����5HY����������
13 .R¿�$QQDQ��81�6HFUHWDU\�*HQHUDO�³$GGUHVV�WR�WKH�81�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV´��81�&RPPLVVLRQ�RQ�+XPDQ�

5LJKWV��*HQHYD��$SULO����������ZZZ�XQ�RUJ�VJ�67$7(0(176�LQGH[�DVS"QLG ����!�
14 3DXO�+XQW�³&RQ¿JXULQJ�WKH�81�+XPDQ�5LJKWV�6\VWHP�LQ�WKH�µ(UD�RI�,PSOHPHQWDWLRQ¶��0DLQODQG�DQG�$UFKLSHODJR´�

(2017) 39 Hum Rights Q 489.
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In other words, in the era of implementation, the UN needs both its human rights “mainland”, 

such as the UN Human Rights Council, and an “archipelago” of human rights initiatives spread 

across UN operational agencies.

The shift from declaration to implementation also has dramatic implications at country-level. 

The “mainland” and “archipelago” analogy applies in Aotearoa New Zealand.

In Aotearoa New Zealand, the human rights “mainland” includes the Ministry of Justice, Crown 

/DZ�DQG�0LQLVWU\�RI�)RUHLJQ�$൵DLUV��%XW��IRU�WKH�PRVW�SDUW��WKH\�DUH�QRW�GHVLJQHG�WR�implement 
human rights. Human rights implementation must take place in local and central agencies, such as 

the Ministries of Health, Education and Social Development.

So, in the era of implementation, Aotearoa New Zealand needs its human rights “mainland”, 

such as the Ministry of Justice, and an “archipelago” of human rights initiatives across central 

agencies. Human rights implementation will be impossible without the positive engagement of 

“mainland” and “archipelago” in Aotearoa New Zealand.

VII. �&ඈආඉඅංൺඇർൾ�ൺඇൽ�,ආඉඅൾආൾඇඍൺඍංඈඇ

,W¶V�LPSRUWDQW�WR�GLVWLQJXLVK�FRPSOLDQFH�DQG�LPSOHPHQWDWLRQ��3XW�VLPSO\��compliance is usually a 

WLFN�ER[�H[HUFLVH��ODWH�LQ�D�SROLF\�SURFHVV��WR�FKHFN�ZKHWKHU�WKHUH¶V�FRQIRUPLW\�ZLWK�D�ODZ�RU�UXOH��
Implementation� LV� WRWDOO\�GL൵HUHQW�� LW� UHIHUV� WR� LQWHUYHQWLRQV�DQG� LQLWLDWLYHV� WKDW�DUH�GHVLJQHG� WR�
make something happen on the ground in real-life.

So, if the government wishes to implement the rights to healthcare and health protection and 

reduce rheumatic fever, it turns to the Ministry of Health, District Health Boards, and Ministry of 

Housing and Urban Development.

Lawyers, probably from the Ministry of Justice, are likely to undertake a human rights 

compliance check. But implementation must be done by sectoral professionals working in central 

agencies, such as health professionals, housing experts, educationalists, environmental experts, 

town planners, economists and so on, working hand-in-glove with local communities and respecting 

the credo “nothing about us, without us”.

During the era of human rights declaration, lawyers were indispensable. They are trained to 

draft treaties and other international instruments. But they cannot “do” implementation, except 

in relation to courts and prisons. During the era of human rights implementation, a wide range of 

sectoral professionals have to step-up. If we depend on lawyers to implement the right to health, for 

example, we will all die prematurely.

VIII. +ඎආൺඇ�5ංඁඍඌ�&ൺඉൺൻංඅංඍඒ

Successive governments in Aotearoa New Zealand have not adjusted to the “era of implementation” 

KHUDOGHG�E\�.R¿�$QQDQ�LQ������
In Aotearoa New Zealand, human rights – which embody our values – should be on the policy 

WDEOH�HDUO\�LQ�WKH�SROLF\�PDNLQJ�SURJUHVV��7KDW¶V�ZKDW¶V�QHHGHG�LQ�WKH�³HUD�RI�LPSOHPHQWDWLRQ´��
human rights-shaped policies. The “era of implementation” is less about going to court, it is more 

about integrating human rights into policies.

International human rights law is legally binding in Aotearoa New Zealand. Whether it is brought 

into our national law or not, international human rights law is legally binding, in international law, 

in Aotearoa New Zealand.
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%XW� LQWHJUDWLQJ� KXPDQ� ULJKWV� LQWR� SROLFLHV�� GHSHQGV� XSRQ� SXEOLF� R൶FLDOV� KDYLQJ� VRPH�
familiarity with human rights. Regrettably, with some honourable exceptions, central agencies 

lack the human rights capability required for this new “era of implementation”. The exceptions 

DUH�ODUJHO\�DVVRFLDWHG�ZLWK�GLVDELOLW\�ULJKWV��ZRPHQ¶V�ULJKWV��DQG�UDFLVP�DQG��WR�D�OLPLWHG�GHJUHH��
FKLOGUHQ¶V�ULJKWV

As you would expect, the Ministry of Justice and Crown Law have human rights capability in 

relation to the New Zealand Bill of Rights Act 1990, but this capability does not extend across the 

spectrum of international human rights that are legally binding on Government.

Political leadership is needed to elevate the importance of human rights in the public sector. 

,W¶V�QRW�URFNHW�VFLHQFH��HDFK�FHQWUDO�DJHQF\�QHHGV�WR�KDYH�RQH�RU�WZR�KXPDQ�ULJKWV�R൶FHUV�ZKR�
KHOS�DQG�VXSSRUW�SROLF\�PDNHUV�ZLWKLQ�WKHLU�DJHQF\��7KH�KXPDQ�ULJKWV�R൶FHUV�ZRXOG�KHOS�WKHLU�
agency colleagues to integrate human rights into policies and other initiatives. In their turn, 

DJHQFLHV¶�KXPDQ�ULJKWV�R൶FHUV�VKRXOG�EH�VXSSRUWHG�E\�WKH�0LQLVWU\�RI�-XVWLFH��WKH�+XPDQ�5LJKWV�
Commission, and similar organisations.

If governments are unwilling to enhance human rights capability within the public service, if 

they are unwilling to bring international human rights to bear upon policy making initiatives, why 

ERWKHU�WR�GUDIW�DQG�UDWLI\�KXPDQ�ULJKWV�WUHDWLHV�LQ�WKH�¿UVW�SODFH"
:KDW¶V�WKH�UROH�RI�WKH�+XPDQ�5LJKWV�&RPPLVVLRQ�LQ�DOO�WKLV"

IX. 7ඁൾ�0ංඌඇൺආൾൽ�+ඎආൺඇ�5ංඁඍඌ�&ඈආආංඌඌංඈඇ

The Human Rights Commission is misnamed. Its primary focus is non-discrimination and civil and 

political rights, such as the prohibition against torture and freedom of speech. Its primary focus is 

QRW�WKH�IXOO�UDQJH�RI�KXPDQ�ULJKWV�VHW�RXW�LQ�WKH�81��FLYLO��SROLWLFDO��ZRUNHUV¶��VRFLDO�DQG�FXOWXUDO�
ULJKWV��DQG�LQGLJHQRXV�SHRSOHV¶�ULJKWV�

The report of the Royal Commission of Inquiry into the terrorist attacks in Christchurch on 

15 March 2019 wrote:15

“Despite its name, the Human Rights Act [which establishes the Human Rights Commission] only 

focuses on one human right, the right to be free from discrimination.”

One of the leading international authors on national human rights institutions discusses the 

New Zealand and Canadian human rights commissions and says:��

… as antidiscrimination bodies, their focus has been largely on civil and political rights. While the 

commissions could promote compliance with the full range of international human rights treaties that 

WKHVH�FRXQWULHV�KDYH�UDWL¿HG��WKH\�UHPDLQ�¿UVW�DQG�IRUHPRVW�DQWLGLVFULPLQDWLRQ�DJHQFLHV�´

15 Royal Commission of Inquiry into the Terrorist Attack on Christchurch Mosques on 15 March 2019 .R�Wǀ�WƗWRX�NƗLQJD�
WƝQHL�5HSRUW�RI� WKH�5R\DO�&RPPLVVLRQ�RI� ,QTXLU\� LQWR� WKH�7HUURULVW�$WWDFN�RQ�&KULVWFKXUFK�0RVTXHV�RQ����0DUFK�
2019��9ROXPH����3DUW����SXEOLVKHG����1RYHPEHU���������KWWSV���FKULVWFKXUFKDWWDFN�UR\DOFRPPLVVLRQ�Q]�WKH�UHSRUW�
GRZQORDG�UHSRUW�GRZQORDG�WKH�UHSRUW�!�DW����

��� Sonia Cardenas &KDLQV�RI�-XVWLFH��7KH�*OREDO�5LVH�RI�6WDWH�,QVWLWXWLRQV�IRU�+XPDQ�5LJKWV�(University of Pennsylvania 

3UHVV��������DW����
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Three leading New Zealand human rights scholar-practitioners describe the predecessor of the 

Human Rights Act as “primarily an anti-discrimination statute”.17

The earlier legislation to which the authors refer has now been greatly improved but, in my 

view, the amendments did not alter the DNA of the Human Rights Commission which continues to 

lean towards non-discrimination.

I am being critical of neither my predecessors, nor my fellow commissioners, nor Commission 

VWD൵��,�DP�VLPSO\�SRLQWLQJ�RXW�DQ�LQVWLWXWLRQDO�ELDV�WKDW�LV�URRWHG�LQ�OHJLVODWLRQ�

X. :ඁඈ�3ൺඒඌ�ඍඁൾ�3ංඉൾඋ�&ൺඅඅඌ�ඍඁൾ�7ඎඇൾ"

The perennial problem facing all national human rights institutions across the globe is how to 

ensure their independence from Government. So far as I am aware, no country has solved this 

problem.

The New Zealand Government has done well to put in place several safeguards to ensure 

WKH�&RPPLVVLRQ¶V� LQGHSHQGHQFH�� IRU� H[DPSOH�� DQ� independent panel advises on Commissioner 

DSSRLQWPHQWV�� DOO� SROLWLFDO� SDUWLHV� DUH� WKHQ� FRQVXOWHG�� DQG� WKH� ¿QDO� GHFLVLRQ� LV� PDGH� E\� WKH�
Governor-General, following advice from the Government.

As Chief Commissioner, I have never been subjected to any inappropriate pressure and I have 

made decisions without fear or favour. On one occasion, I took a position which deeply angered a 

KLJK�UDQNLQJ�SROLWLFDO�¿JXUH��/DWHU�,�GLVFXVVHG�WKLV�ZLWK�D�0LQLVWHU��+H�EUXVKHG�LW�R൵�ZLWK�³3DXO��
you were doing your job”.

6RPHWLPHV� GL൶FXOW� TXHVWLRQV� DULVH�� DQG� ,� QHHG� D� ZLGH� UDQJH� RI� YLHZV�� LQFOXGLQJ� IURP�
JRYHUQPHQW��7KH�JRYHUQPHQW¶V�YLHZV�ZLOO�QRW�EH�GHWHUPLQDWLYH��EXW� ,�QHHG� WR�NQRZ�ZKDW� WKH\�
DUH�� ,Q� WKLV� VLWXDWLRQ�� R൶FLDOV�ZLOO� VRPHWLPHV�GHFOLQH� WR� JLYH� D� YLHZ�RQ� WKH�JURXQGV� WKDW� ,� DP�
LQGHSHQGHQW��,�RIWHQ�¿QG�P\VHOI�VD\LQJ��³,�NQRZ�,�DP�LQGHSHQGHQW��QRQHWKHOHVV�,�ZRXOG�YHU\�PXFK�
welcome your views, and I reserve the right not to adopt them.”

'HVSLWH�WKH�GHYLFHV�SXW�LQ�SODFH�WR�VDIHJXDUG�WKH�&RPPLVVLRQ¶V�LQGHSHQGHQFH��DW�WKH�HQG�RI�WKH�
day the Commission, as an independent Crown Entity, reports to, and is funded by, Government. 

There is no perfect alternative but there is a better alternative.

$�UHFHQW�0LQLVWHULDO�5HYLHZ�IDYRXUHG�FRQVLGHUDWLRQ�RI�WKH�&RPPLVVLRQHUV�EHFRPLQJ�2൶FHUV�
of Parliament, like the Ombudsman, Auditor-General, and Parliamentary Commissioner for the 

Environment.18

In my opinion, this option should be considered, in light of Te Tiriti o Waitangi, art 1 

�NƗZDQDWDQJD���DUW����UDQJDWLUDWDQJD��DQG�DUW����XQGHUVWRRG�DV�D�SOHGJH�RI�HTXDOLW\�DQG�EDODQFH��

17 Judy McGregor, Sylvia Bell and Margaret Wilson +XPDQ�5LJKWV� LQ�1HZ�=HDODQG��(PHUJLQJ�)DXOWOLQHV (Bridget 

:LOOLDPV�%RRNV��������DW�����+XPDQ�5LJKWV�$FW�������V������VHWV�RXW�WKH�&RPPLVVLRQ¶V�³SULPDU\�IXQFWLRQV´�ZKLFK�
are weighted towards non-discrimination, see ss 5(1)(c), (d) and (e). Parts 1A (discrimination by Government), pt 2 

(unlawful discrimination), pt 3 (resolution of disputes about compliance with pts 1A and 2), and pt 4 (establishing 

the Human Rights Review Tribunal) are primarily about non-discrimination. The Human Rights Act 1993 requires 

WKH�&RPPLVVLRQ�WR�SURYLGH�WZR�IUHH�SXEOLF�VHUYLFHV��RQH�LV�IRU�PHGLDWLRQ�GLVSXWH�UHVROXWLRQ��WKH�RWKHU�LV�OHJDO�DGYLFH�
YLD� WKH�2൶FH�RI�+XPDQ�5LJKWV�3URFHHGLQJV��%RWK�RI� WKHVH� LPPHQVHO\�YDOXDEOH�IUHH�SXEOLF�VHUYLFHV�DUH�SULPDULO\�
about non-discrimination. In other words, the label on the tin says “human rights” but inside is primarily one (very 

important) component of human rights: non-discrimination. 

18 Judge Coral Shaw Ministerial Review of the Human Rights Commission in relation to the internal handling of 
sexual harassment claims and its organisational culture��0D\��������ZZZ�EHHKLYH�JRYW�Q]�VLWHV�GHIDXOW�¿OHV������
����������+5&�5HYLHZ�SGI!�DW���
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XI. 8ඇංඏൾඋඌൺඅ�'ൾർඅൺඋൺඍංඈඇ�ඈൿ�+ඎආൺඇ�5ංඁඍඌ

The Universal Declaration of Human Rights, adopted by the UN in 1948, is one of the most 

important documents of the 20th century. It provides the foundation for all international human 

ULJKWV��)RU�WKH�¿UVW�WLPH�LQ�KXPDQ�KLVWRU\��RYHU����QDWLRQV�DJUHHG�D�FRGH�RI�FRQGXFW�IRU�KRZ�6WDWHV�
must treat everyone within their territory.

The Declaration sets out what States must not do (e.g., no torture) and what they must do (e.g., 

ensure that everyone has access to a fair trial, food, a decent home, and healthcare and health 

protection.) By any stretch, this is remarkable.

Of course, the Declaration is a very easy target. For example, the State drafters were not 

remotely representative of the people of the world and many of their States were dreadful human 

ULJKWV�DEXVHUV��$OVR��WKH�'HFODUDWLRQ�UHÀHFWV�D�KLJKO\�LQGLYLGXDOLVWLF�ZRUOGYLHZ��%XW�LW�LV�VLPSOLVWLF�
to dismiss the Declaration – and international human rights law that was built on it – as western.

,Q�������6WHYHQ�-HQVHQ�ZURWH�D�¿QH�ERRN�FDOOHG�The making of international human rights: the 
1960s, decolonization, and the reconstruction of global values.19 Following a meticulous study of 

the archives, he concludes that the Global South – in particular Jamaica, Ghana, the Philippines 

DQG�/LEHULD�±�ZHUH�LQ�WKH�YDQJXDUG�RI�KXPDQ�ULJKWV�XQLYHUVDOLVP�GXULQJ�WKH�����V��+H�DUJXHV�WKDW�
these countries “brokered the breakthrough of international human rights law and laid foundations 

IRU�ZKDW�KDV�EHHQ�FDOOHG�µWKH�KXPDQ�ULJKWV�UHYROXWLRQ¶�LQ�WKH�����V´�20 He says that, in the 1970s, 

the West took over the human rights baton from the Global South. Jensen teasingly concludes, “the 

Global South civilized the West”.21

I spent about 20 years working on human rights at the global level and during that time I heard 

a lot of criticism of human rights. Some States complained that human rights are western. But non-

governmental organisations (NGOs) complained that human rights are too weak. It was rare for 

DQ\�1*2��IURP�DQ\�UHJLRQ�RI�WKH�ZRUOG��WR�FRPSODLQ�WKDW�KXPDQ�ULJKWV�DUH�ZHVWHUQ��7RGD\��,�GRQ¶W�
hear protestors in Myanmar dismissing human rights as a western construct.

Dismissing the Universal Declaration of Human Rights – and international human rights 

generally – plays into the hands of those in power and diminishes individuals and communities.

But should our understanding, and implementation, of the Declaration be refreshed for our time 

and place? Absolutely. 

XII. &ඈඇർඅඎඌංඈඇ

Over the last year or so, the New Zealand Human Rights Commission has joined forces with 

the National Iwi Chairs Forum, and an NGO called Community Housing Aotearoa, and prepared 

)UDPHZRUN�*XLGHOLQHV�RQ�WKH�ULJKW�WR�D�GHFHQW�KRPH�LQ�$RWHDURD.22

The *XLGHOLQHV aim to bring home to Aotearoa New Zealand the right to a decent home grounded 

RQ� 7H� 7LULWL� R�:DLWDQJL�� 7KH\� WDNH� LQWR� DFFRXQW� 1HZ� =HDODQG¶V� XQLTXH� VRFLDO�� GHPRJUDSKLF��
historical and legal context, including settler colonisation and Te Tiriti. 

19 Jensen, above n 9.

20 At 277.

21 At 279.

22 )UDPHZRUN�*XLGHOLQHV, above n 1.
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The *XLGHOLQHV�DLP�WR�UDLVH�WKH�SUR¿OH�RI�WKH�ULJKW�WR�D�GHFHQW�KRPH�DPRQJ�ORFDO�DQG�QDWLRQDO�
JRYHUQPHQW��DQG�DPRQJ�LQGLYLGXDOV��FRPPXQLWLHV��KDSǌ�DQG�LZL��$GRSWHG�E\�WKH�&RPPLVVLRQ¶V�
Board, the *XLGHOLQHV were publicly launched in August 2021.

More recently, the Commission has established a housing inquiry in accordance with its powers 

under the Human Rights Act 1993.23�,Q�'HFHPEHU�������WKH�LQTXLU\�SXEOLVKHG�LWV�¿UVW�UHSRUW�ZKLFK�
is called Strengthening Accountability and Participation in the Housing System.24 The inquiry 

applies the *XLGHOLQHV to the housing and human rights crisis confronting Aotearoa New Zealand.

It is hoped the *XLGHOLQHV, together with the housing inquiry, will help policy makers strengthen 

WKHLU�H൵RUWV�DQG�KHOS�ULJKWV�KROGHUV�KROG�ORFDO�JRYHUQPHQW��FHQWUDO�JRYHUQPHQW��DQG�WKH�SULYDWH�
sector to account for their human rights responsibilities.

This is one way of refreshing human rights for our time and place. It may be summarised like 

this:

x� Convey that human rights embody important and dynamic values.

x� Emphasise they are for everyone, not just some people, while giving careful attention to 

disadvantaged individuals and communities.

x� %ULQJ�KXPDQ�ULJKWV�KRPH�� IRU�H[DPSOH��FRQWH[XDOLVH� WKHP�ZLWKLQ�$RWHDURD�1HZ�=HDODQG¶V�
KLVWRU\�RI�FRORQLVDWLRQ�DQG�WKH�FRXQWU\¶V�IRXQGDWLRQDO�GRFXPHQW��7H�7LULWL�R�:DLWDQJL�

x� Place human rights at the disposal of communities.

x� Make them as operational as possible.

x� Insert them in policies and other initiatives.

x� Insist that human rights are not just about “me”, they are also about “us” i.e. belonging and 

community.

x� They are not just about entitlements, they are also about responsibilities and building 

harmonious relationships.

x� Hold duty-bearers accountable for human rights promises, but not necessarily accountable 

before the courts.

x� Maintain the wide vision of human rights set out in the Universal Declaration of Human 

5LJKWV��1RW� MXVW� QRQ�GLVFULPLQDWLRQ� DQG� FLYLO� DQG� SROLWLFDO� ULJKWV�� EXW� DOVR�ZRUNHUV¶� ULJKWV��
VRFLDO�ULJKWV��FXOWXUDO�ULJKWV��LQGLJHQRXV�SHRSOHV¶�ULJKWV��DQG�WKH�IDVW�HYROYLQJ�KXPDQ�ULJKW�WR�
a healthy environment.

x� All underpinned and reinforced by Te Tiriti o Waitangi.

23 +XPDQ�5LJKWV�$FW�������VSHFL¿FDOO\�DUW������K��
24 New Zealand Human Rights Commission +RXVLQJ� ,QTXLU\� )LUVW� 5HSRUW�� 6WUHQJWKHQLQJ� $FFRXQWDELOLW\� DQG�

Participation in the Housing System� �'HFHPEHU�� ������ �ZZZ�KUF�FR�Q]�¿OHV����������������+RXVLQJB,QTXLU\B
6WUHQJWKHQLQJB$FFRXQWDELOLW\BDQGB3DUWLFLSDWLRQB),1$/�FRPSUHVVHG�SGI!�
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I. ,ඇඍඋඈൽඎർඍංඈඇ

In February 2017, an “anti-gay purge” was unleashed by Chechnya.1 At least 150 persons, targeted 

due to their homosexuality were arrested and subjected to sexual violence, torture and extrajudicial 

killing.2�9LFWLPV¶�ZHUH�WDNHQ�E\�SROLFH�ZKR�QRWHG�³>\@RX�ZHUH�EURXJKW�KHUH�EHFDXVH�\RX�DUH�IDJJRWV��
<RX�EULQJ�VKDPH�«�\RX�VKRXOGQ¶W�H[LVW�´3 The latter part of this quote demonstrates the purpose 

of this campaign; the regional erasure of homosexuals. The victims were held for weeks without 

access to their families and legal counsel.4 Left without food and water, they were electrocuted and 

beaten.5�6RPH�VXUYLYHG��RWKHUV�VXFFXPEHG�WR�WKH�IDWDO�H൵HFWV�RI�WRUWXUH�RU�RQFH�UHOHDVHG��KRQRXU�
killings by families.� The persecution of queer and trans persons is a trend of history. From Roman 

FRGHV�SUHVFULELQJ�H[HFXWLRQ��WR�1D]L�*HUPDQ\¶V�H[WHUPLQDWLRQ�RI�KRPRVH[XDOV��TXHHU�DQG�WUDQV�
persons have been persecuted since the beginning of ancient civilisation through to present.7 It is 

incontestable that persecutory harm has been done to the queer and trans community. However, 

what is subject to debate is if international criminal law provides accountability for this harm. This 

paper will consider this SUREOHPDWLTXH and answer the question: can queer and trans persons be 

considered a “protected group” under art 7(1)(h) of the Rome Statute?

� //%��)LUVW�&ODVV�+RQRXUV�� ��%6RF6FL��8QLYHUVLW\�RI�:DLNDWR��&R�)RXQGHU��$GKLNDDU�$RWHDURD��7KH�DXWKRU�ZRXOG�
like to thank Senior Lecturer Dr Anna Marie Brennan for her indefatigable support, supervision and encouragement.

1 .DW\�6WHLQPHW]�³$�9LFWLP�RI�WKH�$QWL�*D\�3XUJH�LQ�&KHFKQ\D�6SHDNV�2XW��µ7KH�7UXWK�([LVWV¶´�����-XO\�������7LPH�
0DJD]LQH��KWWSV���WLPH�FRP���������DQWL�JD\�SXUJH�FKHFKQ\D�YLFWLP�!�

2 3KLOLS�2OWHUPDQQ�³*HUPDQ�1*2�¿OHV�OHJDO�FDVH�DJDLQVW�&KHFKHQ�R൶FLDOV�RYHU�DQWL�JD\�SXUJHV´�����$SULO�������7KH�
*XDUGLDQ� �ZZZ�WKHJXDUGLDQ�FRP�ZRUOG������DSU����JHUPDQ�QJR�¿OHV�OHJDO�FDVH�DJDLQVW�FKHFKHQ�R൶FLDOV�RYHU�
anti-gay-purges>.

3 Wolfgang Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations 
and Impunity in the Chechen Republic of the Russian Federation� �26&(��2',+5�*$/�������&RUU����'HFHPEHU�
2018) at 8.

4 At 13.

5 At 8.

�� At 12.

7 Theodosian Code 9.8.3; Rüdiger Lautmann, Erhard Vismar and Jack Nusan Porter Sexual Politics in the Third Reich: 
The Persecution of the Homosexuals During the Holocaust (Spencer Press, Newton MA, 1991).
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3HUVHFXWLRQ�LV�GH¿QHG�E\�WKH�Rome Statute as the intentional deprivation of human rights due 

to membership in a collectivity.8 The substantive nature of this crime is beyond the purview of this 

SDSHU��WKLV�SDSHU�ZLOO�FRQVLGHU�WKH�GH¿QLWLRQDO�FKDUDFWHULVWLFV�RI�DUW������K���7KLV�DUWLFOH�SRVLWV�WKDW�
SHUVHFXWLRQ�PXVW�RFFXU�³DJDLQVW�DQ\�LGHQWL¿DEOH�JURXS�RU�FROOHFWLYLW\�RQ�>«@�JHQGHU�>���@�RU�RWKHU�
grounds that are universally recognised as impermissible under international law.”9 This paper 

ZRUNV� IURP� WKH� WKHVLV� WKDW� DFFRXQWDELOLW\�FDQ�EH�D൵RUGHG� WR�TXHHU�DQG� WUDQV�SHUVRQV�XQGHU� WKH�
grounds of “gender” and “universally recognised as impermissible under international law.”10 As 

such, a conception of international criminal law that promulgates equality can be realised. This is 

in the collective interest that humanity has in expanding the reach of international criminal law, 

under the enduring and universal threat that “politics will turn cancerous and the indispensable 

institutions of organised political life will destroy us.”11

This matter is topical and as such, many are exploring the ambit of art 7(1)(h).12�7KLV�SDSHU�R൵HUV�
a contribution. The gender and international law grounds provides the option of accountability to 

queer and trans persons. Such an argument is not new. However, the gender ground has been 

strengthened by recent jurisprudence that synergises sexuality and gender expression.13 Furthermore, 

UHFHQW�GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�D൵DLUV�RSHUDWLRQDOLVH�WR�QHFHVVLWDWH�D�FRQWHPSRUDU\�DVVHVVPHQW�
of the protection international law provides to queer and trans persons.14 This paper intends to draw 

upon this new knowledge to propel this argument.

II. 6ඍඈඋංൾඌ�ඈൿ�+ൺඋආ�±�3ൾඋඌൾർඎඍංඈඇ�ඈൿ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ

A. Introduction

International criminal law is concerned with punishing those who perpetrate the most heinous of 

crimes. It aims to protect the “peace, security and the well-being the world …” and historically, 

has provided redress to those victims who have endured the worst of humanity.15 In spite of these 

principles, international criminal law has allowed persecution against queer and trans persons to go 

XQDGGUHVVHG��7KLV�VWDWH�RI�D൵DLUV�PDWHULDOLVHV�QRWZLWKVWDQGLQJ�WKH�QXPHURXV�FDOOV�IRU�UHGUHVV�IURP�
victims. This chapter notes that an expansive interpretation of art 7(1)(h) of the Rome Statute is 

necessary in light of the regulatory gap that allows impunity for perpetrators of persecution against 

queer and trans persons. This chapter will provide the contextual framework of queer and trans 

8 Rome Statute of the International Criminal Court 2187 UNTS 3 (opened for signature 17 July 1998, entered into force 

1 July 2002), art 7(2)(g). Also see Leila Nadya Sadat “Crimes Against Humanity in the Modern Age” (2013) 107 

American Journal of International Law 334 at 352.

9 Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).

10 Now referred to as the “gender” and “international law” grounds.

11 David Luban “A Theory of Crimes Against Humanity” (2004) 29 Yale J Int Law 85 at 91.

12 Valerie Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court” 

����������,QWHUQDWLRQDO�)HPLQLVW�-RXUQDO�RI�3ROLWLFV�����
13 %RVWRFN�Y�&OD\WRQ�&RXQW\�����86�BBB��������
14 6DPDU�+DELE�³$UDE�UHJLPHV¶�V\PSDWK\�RYHU�WKH�2UODQGR�PDVVDFUH�PD\�VHHP�K\SRFULWLFDO��%XW�LW¶V�D�VWDUW�´�����-XQH�

������7KH�:DVKLQJWRQ�3RVW��ZZZ�ZDVKLQJWRQSRVW�FRP�QHZV�PRQNH\�FDJH�ZS������������DUDE�UHJLPHV�V\PSDWK\�
RYHU�WKH�RUODQGR�PDVVDFUH�PD\�VHHP�K\SRFULWLFDO�EXW�LWV�D�VWDUW�!�

15 Rome Statute of the International Criminal Court, above n 8, preamble. Also see Gerhard Werle and Florian Jeßberger 

Principles of International Criminal Law (4th ed, Oxford University Press, Oxford, 2020) at 45.
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persecution and a theoretical anchor on persecution; it contains purely contextual analysis that will 

support later legal analysis. As Desmond Tutu notes, “[e]xamining the painful past, acknowledging 

it and understanding it, and above all transcending it together, is the best way to guarantee that it 

does not-and cannot-happen again.”�� One cannot transcend the harm of persecution until redress 

is achieved; international criminal law can provide this.

B. Persecution: A Brief Legal Framework

3HUVHFXWLRQ�ZDV�¿UVW�LGHQWL¿HG�DV�DQ�LQWHUQDWLRQDO�FULPH�DIWHU�WKH�$UPHQLDQ�*HQRFLGH�RI������17 It 

belongs to the “crimes against humanity” subset of international crimes in that it damages the innate 

humanity of individuals. Crimes against humanity inarguably form part of customary international 

law.18 As the International Criminal Tribunal for the Former Yugoslavia noted, it is the “concept 

of humanity as victim, which essentially characterizes crimes against humanity […] because of 

their heinousness and magnitude they constitute an egregious attack on human dignity, on […] 

humaneness …”19�3HUVHFXWLRQ�ZDV�RQO\�FRGL¿HG�LQ�WKH�ZDNH�RI�:RUOG�:DU�,,�20 The International 

Military Tribunal noted persecution was “a record of consistent and systematic inhumanity on the 

greatest scale …”21 However, it was not until the crimes of the former Yugoslavia that the substantive 

elements of persecution were enumerated.22 The actus reus of the crime “consists of an underlying 

act which discriminates in fact and must deny a fundamental human right …”23 The mens rea of 

persecution is discrimination on the basis of prohibited grounds.24 An act is discriminatory “when 

D�YLFWLP�LV�WDUJHWHG�EHFDXVH�RI�WKH�YLFWLP¶V�PHPEHUVKLS�LQ�D�JURXS�GH¿QHG�E\�WKH�SHUSHWUDWRU�RQ�
VSHFL¿F�JURXQGV�«´25 It is important to note that an act is also discriminatory if it discriminates 

against those that the perpetrator perceives as carrying the identity it wants to target.��

The Rome Statute notes that persecution is “the intentional and severe deprivation of fundamental 

rights contrary to international law by reason of the identity of the group or collectivity…”27 

However, the Statute is reductive in applicability as it notes the particular groups within its ambit.28 

As scholar Andrew Hagopian provides, persecution within the Rome Statute intends to redress “the 

��� 'DYLG�%ORRP¿HOG��7HUHVD�%DUQHV�DQG�/XF�+X\VH�5HFRQFLOLDWLRQ�$IWHU�9LROHQW�&RQÀLFW��$�+DQGERRN�(International 

Institute for Democracy and Electoral Assistance, Stockholm, 2003) at foreword.

17 )DXVWR�3RFDU�³3HUVHFXWLRQ�DV�D�&ULPH�8QGHU�,QWHUQDWLRQDO�&ULPLQDO�/DZ´����������1DWO�6HFXU�/DZ�-�����DW�����
18 Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and in the Judgment of the 

Tribunal [1950] vol 2 YILC 190 at [40].

19 3URVHFXWRU�Y�(UGHPRYLü��-XGJHPHQW��,&7<�$SSHDOV�&KDPEHU�,7�������$����2FWREHU�������DW�>��@�
20 Caroline Fournet and Clotilde Pegorier “Only One Step Away from Genocide: The Crime of Persecution in 

International Criminal Law” (2010) 10 Int Crim Law Rev 713 at 713.

21 3URFHHGLQJV�RI� WKH� ,QWHUQDWLRQDO�0LOLWDU\�7ULEXQDO� VLWWLQJ�DW�1XUHPEHUJ��*HUPDQ\��3DUW�;;,,� ����$XJXVW������ WR�
���$XJXVW����������6HSWHPEHU������DQG���2FWREHU�������DW�>���@�

22 .HQ�5REHUWV�³6WULYLQJ�IRU�'H¿QLWLRQ��7KH�/DZ�RI�3HUVHFXWLRQ�IURP�LWV�2ULJLQV� WR� WKH�,&7<´�LQ�+LUDG�$EWDKL�DQG�
Gideon Boas (eds) The Dynamics of International Criminal Justice (BRILL Publishers, Leiden, 2005).

23 Pocar “Persecution as a Crime Under International Criminal Law,” above n 17, at 358.

24 3URVHFXWRU�Y�.UQRMHODF��-XGJHPHQW� ICTY Appeals Chamber ICTY-95-25-A, 17 September 2003 at [185].

25 3URVHFXWRU�Y�.DLQJ�*XHN�(DY�DOLDV�'XFK� �-XGJHPHQW��(&&&�7ULDO�&KDPEHU����������������(&&&�7&�����-XO\�
2010) at [377].

��� 3URVHFXWRU�Y�1DOHWLOLF�DQG�0DUWLQRYLF��-XGJHPHQW��,&7<�7ULDO�&KDPEHU�,7�����������0DUFK�������DW�>���@�
27 Rome Statute of the International Criminal Court, above n 8.

28 See Introduction.
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VSHFL¿F�KDUP�WKDW�LV�FDXVHG�ZKHQ�LQGLYLGXDOV�DUH�WDUJHWHG�IRU�WKH�VLPSOH�IDFW�RI�WKHLU�PHPEHUVKLS�
within a group.”29

1. +LVWRULFDO�SHUVHFXWLRQ�DQG�LPSXQLW\��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�1D]L�5HJLPH
The Nazi regime represented a modern iteration of persecution against queer and trans persons.30 

In 1935, the regime decreed the “compulsory sterilisation […] of homosexuals along with […] 

RWKHU�µGHJHQHUDWHV�¶´31 Utilising Paragraph 175 of the German Criminal Code, which criminalised 

FRQVHQVXDO�PDOH�VDPH�VH[�UHODWLRQV��WKH�1D]L¶V�UDPSHG�XS�WKHLU�SHUVHFXWLRQ�DQG�VHQWHQFLQJ�RI�JD\�
men.32�,Q�������WKH�1D]L¶V�LQVWLWXWHG�WKH�GHDWK�SHQDOW\�33 Between 1933 and 1945, at least 100,000 

gay men were arrested. Many of these men spent time in regular prisons, however, an estimated 

5,000-15,000 men were incarcerated in concentration camps.34 The death rate for gay men in such 

FDPSV�ZDV�DV�KLJK�DV����SHU�FHQW�35 The persecution that gay men faced was particularly brutal. In 

RQH�FDVH��¿YH�KRPRVH[XDO�SULVRQHUV�DW�6DFKVHQKDXVHQ�&RQFHQWUDWLRQ�&DPS�ZHUH�URXQGHG�XS�DQG�
LPPRELOLVHG�E\�JXDUGV��7KH�JXDUGV�SURFHHGHG�WR�SXW�ZDWHU�KRVHV�GRZQ�WKH�YLFWLPV¶�WKURDWV�DQG�
turned the tap on full; the victims drowned.�� They were then turned upside down and had their 

throats slit to drain the water.

,QVWHDG�RI�UHGUHVV�IRU�WKH�YLFWLPV��WKHUH�ZDV�DQ�H൵DFHPHQW�RI�WKHLU�VX൵HULQJ��7KH�1XUHPEXUJ�
Tribunal did not charge Nazi generals for their crimes against homosexuals; “[t]his omission, 

LQ� H൵HFW�� VLOHQWO\� OHJLWLPL]HG� WKHVH� FULPHV�´37� 7KH� ODFN� RI� MXVWLFH� ³VHUYHG� WR� FRQWLQXH� YLFWLPV¶�
silence and humiliation”.38 The harm committed against and queer and trans community was left 

unaddressed; justice can never be achieved when victims are window-picked for redress. It was 

RQO\�LQ����������\HDUV�DIWHU�WKH�HQG�RI�WKH�1D]L�UHJLPH��WKDW�WKH�(XURSHDQ�3DUOLDPHQW�DFNQRZOHGJHG�
the atrocities committed towards the homosexual community.39 When impunity reigns, deterrence 

is not realised and persecution is more likely to be repeated. The Nuremburg omission tacitly sent 

a message: queer and trans persons did not possess humanity worth providing accountability for. In 

29 Andrew Sumner Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the 

5RPH�6WDWXWH´����������62$6�/-����DW����
30 The author notes that although the main reference of Nazi persecution is to “gay men,” lesbians, transgender 

persons and gender-nonconforming folx were also subject to persecution. This paper recognises that gay men were 

the predominant victims, however it does not intend to reproduce the erasure that the gay community was initially 

LQÀLFWHG�ZLWK��VHH�&OD\WRQ�:KLVQDQW�4XHHU�,GHQWLWLHV�DQG�3ROLWLFV�LQ�*HUPDQ\��$�+LVWRU\������±���� (Harrington 

3DUN�3UHVV��1HZ�<RUN��������
31 Heinz Heger 7KH�0HQ�ZLWK� WKH�3LQN�7ULDQJOH��7KH�7UXH�/LIH�DQG�'HDWK�6WRU\�RI�+RPRVH[XDOV� LQ� WKH�1D]L�'HDWK�

Camps (Alyson Books, New York City, 1994) at 12.

32 German Criminal Code §175 StGB.

33 $O\FLD�7�)HLQGHO�³5HFRQFLOLQJ�6H[XDO�2ULHQWDWLRQ��&UHDWLQJ�D�'H¿QLWLRQ�RI�*HQRFLGH�WKDW�,QFOXGHV�6H[XDO�2ULHQWDWLRQ´�
(2005) 13 Mich State J Int Law 197.

34 Erwin J Haeberle “Swastika, Pink Triangle and Yellow Star – The Destruction of Sexology and the Persecution of 

Homosexuals in Nazi Germany” (1981) 17 J Sex Res 270.

35 Lautmann, Vismar and Porter Sexual Politics in the Third Reich: The Persecution of the Homosexuals During the 
Holocaust, above n 7.

��� *HR൵UH\�-�*LOHV�:K\�%RWKHU�$ERXW�+RPRVH[XDOV"�+RPRSKRELD�DQG�6H[XDO�3ROLWLFV�LQ�1D]L�*HUPDQ\�(United States 

Holocaust Memorial Museum, Washington D.C., 2001) at 3.

37 At 198.

38 At 198.

39 European Parliament resolution on homophobia in Europe�3��7$�����������DW�>��@�
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a world hostile towards the will of queer and trans persons to live authentically, letting perpetrators 

of persecution have impunity adds the last touch to their work. Therein lies the necessity of an 

expansive interpretation of art 7(1)(h); ensuring those most vulnerable have recourse to justice.

2. &RQWHPSRUDU\�SHUVHFXWLRQ�DQG�D�PLVVHG�RSSRUWXQLW\��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�,6,6�
Regime

$UPHG�ZLWK�GLJLWDO�VDYYLQHVV�DQG�LQÀXHQFHG�E\�DQ�DQDFKURQLVWLF�LQWHUSUHWDWLRQ�RI�UHOLJLRQ��,6,6��D�
terrorist group based in Syria, had a special hatred of queer and trans persons. The group situates 

itself in opposition to “America and Western Europe,” which they characterise by “bestiality, 

transgenderism, sodomy, pornography, feminism, and other evils.”40 According to the group, 

“sodomites” represent sexual perversion and are consequently worthy of death.41

,6,6¶�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�SHUVRQV�LV�IRXQGHG�LQ�WKHLU�FRQÀDWLRQ�RI�JHQGHU�H[SUHVVLRQ�
with sexuality; “LGBT persons or those perceived as such […] those […] perceived as stepping 

outside of traditional gender roles were targeted …”42 For example, wearing skinny jeans or tight 

clothing, attires attributed with homosexuality was criminalised.43 Furthermore, the group forbid 

PHQ�VKDYLQJ� WKHLU�EHDUGV�EHFDXVH� ³QR�RQH�GRHV� WKLV� H[FHSW�PHQ�ZKR�DUH� H൵HPLQDWH�´44 In any 

case, real or perceived homosexuality for females and males was punished via execution.45 On 

���$SULO�������WKH�JURXS�WKUHZ�D�EOLQGIROGHG�YLFWLP�R൵�D�EXLOGLQJ�GXH�WR�DOOHJHG�KRPRVH[XDOLW\��� 
2QH�PRQWK�ODWHU��,6,6�DUUHVWHG��UDSHG�DQG�H[HFXWHG�WKUHH�XQGHU����\HDU�ROGV�E\�LPPRODWLRQ��RQ�
“charges” of homosexuality.47 Later, the group put four men into a “rectangular hole […] and tied 

[them] to each other with metal chains. They then put benzene on them and burned them.”48

7KHUH�LV�QR�ODFXQD�RI�HYLGHQFH�WR�GLVSURYH�,6,6¶�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�SHUVRQV��,Q�VSLWH�
of this, there has been no redress. Furthermore, while the Prosecutor of the ICC, Fatou Bensouda 

noted that “[t]he atrocities allegedly committed by ISIS undoubtedly constitute serious crimes of 

concern to the international community …” the Court has been inert, reproducing the same erasure 

40 “The Fitrah of Mankind and the Near-Extinction of the Western Woman” 'DELT 15 (ISIS-occupied Syria) at 20.

41 At 20.

42 9LROHQFH�DQG�'LVFULPLQDWLRQ�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�*HQGHU�,GHQWLW\�LQ�,UDT��$�VXEPLVVLRQ�WR�WKH�8QLWHG�
1DWLRQV�+XPDQ�5LJKWV�&RXQFLO�IRU�WKH�8QLYHUVDO�3HULRGLF�5HYLHZ�RI�,5$4��7KLUW\�IRXUWK�6HVVLRQ�RI�WKH�835�:RUNLQJ�
*URXS�RI�WKH�+XPDQ�5LJKWV�&RXQFLO (IraQueer, MADRE and OutRight Action International, March 2019) at [17].

43 Morgan Winsor “ISIS Bans Skinny Jeans: Islamic State Arrests Men Caught Wearing Tight Pants in Raqqa” (4 March 

������ ,QWHUQDWLRQDO� %XVLQHVV� 7LPHV� �ZZZ�LEWLPHV�FRP�LVLV�EDQV�VNLQQ\�MHDQV�LVODPLF�VWDWH�DUUHVWV�PHQ�FDXJKW�
ZHDULQJ�WLJKW�SDQWV�UDTTD��������!�

44 -RKQOHH� 9DUJKHVH� ³,VLV� %DQV� 0HQ� IURP� 6KDYLQJ�� 6D\V� 7KRVH� :LWKRXW� %HDUG� DUH� (൵HPLQDWH´� ���� $SULO� ������
,QWHUQDWLRQDO� %XVLQHVV� 7LPHV� �ZZZ�LEWLPHV�FR�LQ�LUDT�LVLV�EDQV�PHQ�VKDYLQJ�EHDUG�PRVXO�VD\V�WKRVH�ZKR�GR�VR�
DUH�H൵HPLQDWH�������!�

45 0LFKDHO�/DYHUV�³5HSRUW��,VODPLF�6WDWH�([HFXWHV�7HHQDJHU�IRU�¶+RPRVH[XDOLW\¶´����-DQXDU\�������:DVKLQJWRQ�%ODGH�
�ZZZ�ZDVKLQJWRQEODGH�FRP������������UHSRUW�LVODPLF�VWDWH�H[HFXWHV�WHHQDJHU�IRU�KRPRVH[XDOLW\�!�

��� ³7LPHOLQH� RI�3XEOLFL]HG�([HFXWLRQV� IRU�$OOHJHG�6RGRP\�E\� WKH� ,VODPLF�6WDWH�0LOLWLDV´� �-XQH� ��� ������2XW5LJKW�
,QWHUQDWLRQDO��KWWSV���RXWULJKWLQWHUQDWLRQDO�RUJ�FRQWHQW�WLPHOLQH�SXEOLFL]HG�H[HFXWLRQV�DOOHJHG�VRGRP\�LVODPLF�VWDWH�
militias>.

47 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT (CUNY School of Law, MADRE and 

OWFI, 2017) at 29.

48 At 30.
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49 2൶FH�RI�WKH�3URVHFXWRU�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�Statement of the Prosecutor of the International Criminal 
Court, Fatou Bensouda, on the alleged crimes committed by ISIS (Statement, 8 April 2015).

50 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT, above n 47, at 3.

51 Dominic Scicchitano “The “Real” Chechen Man: Conceptions of Religion, Nature, and Gender and the Persecution of 

6H[XDO�0LQRULWLHV�LQ�3RVWZDU�&KHFKQ\D´�����������-�+RPRVH[������
52 James Longman “Nightline: Am I Next? Gay and Targeted in Chechnya” ABC News (24 October 2019).

53 2OWHUPDQQ�³*HUPDQ�1*2�¿OHV�OHJDO�FDVH�DJDLQVW�&KHFKHQ�R൶FLDOV�RYHU�DQWL�JD\�SXUJHV�´�DERYH�Q���
54 ³&KHFKQ\D� DFFXVHG� RI� µJD\� JHQRFLGH¶� LQ� ,&&� FRPSODLQW´� ���� 0D\� ������ %%&� �ZZZ�EEF�FRP�QHZV�ZRUOG�

europe-39937107>.

55 Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations and Impunity 
in the Chechen Republic of the Russian Federation, above n 3, at 14.

��� 0DVKD�*HVVHQ�³7KH�<HDU�5XVVLDQ�/�*�%�7�3HUVHFXWLRQ�'H¿HG�%HOLHI´�����'HFHPEHU�������7KH�1HZ�<RUNHU��ZZZ�
QHZ\RUNHU�FRP�FXOWXUH������LQ�UHYLHZ�WKH�\HDU�UXVVLDQ�OJEW�SHUVHFXWLRQ�GH¿HG�EHOLHI!�

57 Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations and Impunity 
in the Chechen Republic of the Russian Federation, above n 3, at 14.

RI�VX൵HULQJ�WKDW�1XUHPEHUJ�GLG�49 This paper appreciates the challenges to prosecuting ISIS, namely 

issues of collective responsibility, however, “[t]he complete lack of criminal accountability sends 

a clear message to ISIS forces that there will be no repercussions for the widespread, directed, and 

documented commission of barbarous acts…”50 The non-prosecution of ISIS members is a missed 

opportunity to expand the ambit of the Rome Statute. The inaction of the ICC calls into question 

WKH�H൵HFWLYHQHVV�RI�WKH�LQVWLWXWLRQ�DV�DQ�HQWHUSULVH�RI�LQWHUQDWLRQDO�MXVWLFH�

3. 2QJRLQJ�SHUVHFXWLRQ�DQG�D�FKDQFH�IRU�UHGUHVV��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�&KHFKQ\DQ�
regime

Chechnya has been highlighted for their vicious persecution of queer and trans persons. Since 

the 15th century, the region has been irredentist. Masculinity exhibited through brute force has 

been instrumental in securing the region; to not be masculine is to not be Chechen. As such, 

hypermasculinity is the prescribed form of patriotism.51 As the Chechen head of police notes, “[a]s 

D�SHRSOH��ZH�GRQ¶W�OLNH�VRIWQHVV�>«@�LW�LV�D�UHDOO\�WHUULEOH�GLVJUDFH�´52�7KH�R൶FLDO�SRVLWV�WKDW�WR�EH�
gay is to be “soft” and this is opposition to the hypermasculinity that is prescribed.

The persecution of queer and trans persons in Chechnya has been state practice since 2017. 

In February of that year, reports came out of the region noting “persecution, unlawful arrests, 

torture, sexual violence and incitement to murder …” had been perpetrated against at least 150 

queer and trans folx.53 The police tortured victims via electric shocks and beatings. Some survived 

while other succumbed to their injuries. Those who did survive were taken to their families, some 

of whom, committed “honour killings” at the behest of the state; a 17-year-old gay teenager was 

IDWDOO\�WKURZQ�E\�KLV�XQFOH�IURP�D�QLQWK�VWRU\�ZLQGRZ�WR�³VDOYDJH�WKH�IDPLO\¶V�KRQRXU�´54 In the 

words of one witness, the message of the police was clear: “[e]ither you kill your kid or we will do 

it for you.”55 The centrality of media focus on gay men is due to the fact that “they had the ability 

DQG�IUHHGRP�WR�OHDYH�WKH�FRXQWU\�WKDW�WKH�ZRPHQ�DUH�QRW�D൵RUGHG´��� There are many reports that 

state forces raped and killed lesbians in the country, however, “the main punishment seems to have 

been” male family members raping the victims in the hope that they would become heterosexual.57 

Such persecution is ongoing and extraterritorial. In April of 2021, Chechnyan agents kidnapped 

two gay men who escaped to a safehouse in central Russia. In a concerning twist, Chechnya has 
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granted the two men “state protection,” rather ironically considering the threat comes from the 

state.58

In 2017, the ICC received communications from NGOs asking the Court try state leaders for 

their role in the persecution.59 There has been no action, however the opportunity for redress still 

exists; negating impunity is imperative. Considering the ongoing nature of such persecution, only 

more evidence will be yielded. All that is required for action to be taken, is for the prosecutor to 

uptake a case based upon the legal assessments that will be provided in subsequent chapters.

C. Conclusion

Judge Posner of the US District Court for the District of Massachusetts held “persecution of LGBTI 

people constitutes a crime against humanity...”�� The temerity of the Court in pronouncing this is not 

UHÀHFWHG�LQ�WKH�LQWHUQDWLRQDO�DUHQD��7KH�IDLOXUH�WR�DOORZ�DFFRXQWDELOLW\�IRU�TXHHU�DQG�WUDQV�SHUVRQV�
under art 7(1)(h) provides “disparate protection to victims of massive human rights violations on 

arbitrary grounds.”�� If international criminal law wants to provide a “free pass merely because the 

group [persecuted] consists of gays […] rather than Jews or Tutsis…” then that calls into question 

whether or not the world should be looking to the ICC as an avenue of international justice.��

III. $ർർඈඎඇඍൺൻංඅංඍඒ�ൿඈඋ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ�8ඇൽൾඋ�³*ൾඇൽൾඋ´

A. Introduction

Article 7(1)(h) of the Rome Statute�SURYLGHV�WKDW�³JHQGHU´�LV�DQ�³LGHQWL¿DEOH�JURXS�RU�FROOHFWLYLW\´�
that international criminal law enables accountability for.�� This chapter proposes gender, as 

GH¿QHG�E\�DUW������RI�WKH�Rome Statute, can encompass gender and sexual minorities.�� In doing so, 

LW�DUJXHV�WKDW�TXHHU�DQG�WUDQV�SHUVRQV��FXUUHQWO\�D൷LFWHG�E\�D�ODFN�RI�DFFRXQWDELOLW\�PHFKDQLVPV��
ZLOO�EH�D൵RUGHG�RQH��7KH�FKDSWHU�UHOLHV�XSRQ�WKH�QRWLRQ�WKDW�DUW������LV�D�UHVXOW�RI�³FRQVWUXFWLYH�
ambiguity” and as such, alternative meanings can be posited and accepted by the ICC. Furthermore, 

the chapter uses knowledge from gender studies to make the argument that to persecute on the basis 

RI�TXHHUQHVV�RU�EHLQJ�WUDQVJHQGHU��RQH�PXVW�¿UVW�SHUVHFXWH�RQ�WKH�EDVLV�RI�JHQGHU��7KH�UHVXOW�RI�
VXFK�DQ�DUJXPHQW�LV�JHQGHU�DQG�VH[XDO�PLQRULWLHV�EHLQJ�VXEVXPHG�XQGHU�DUW������K��DQG�D൵RUGHG�
accountability.

58 ³&KHFKQ\D�*UDQWV�6WDWH�3URWHFWLRQ�WR�µ.LGQDSSHG¶�*D\�0HQ�±�5HSRUWV´�����$SULO�������7KH�0RVFRZ�7LPHV��ZZZ�
WKHPRVFRZWLPHV�FRP������������FKHFKQ\D�JUDQWV�VWDWH�SURWHFWLRQ�WR�NLGQDSSHG�JD\�PHQ�UHSRUWV�D�����!�

59 ³&KHFKQ\D�DFFXVHG�RI�µJD\�JHQRFLGH¶�LQ�,&&�FRPSODLQW�´�DERYH�Q����
��� 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\�����)��G������'�0DVV�������
��� %HWK�9DQ�6FKDDFN�³7KH�&ULPH�RI�3ROLWLFDO�*HQRFLGH��5HSDLULQJ�WKH�*HQRFLGH�&RQYHQWLRQ¶V�%OLQG�6SRW´������������

<DOH�/-������DW������
��� /XEDQ�³$�7KHRU\�RI�&ULPHV�$JDLQVW�+XPDQLW\�´�DERYH�Q�����DW�����
��� Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).

��� Rome Statute of the International Criminal Court, above n 8, art 7(3): “[f]or the purpose of this Statute, it is understood 

that the term “gender” refers to the two sexes, male and female, within the context of society. The term “gender” does 

QRW�LQGLFDWH�DQ\�PHDQLQJ�GL൵HUHQW�IURP�WKH�DERYH�´�
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B. $FFRXQWDELOLW\�IRU�4XHHU�DQG�7UDQV�)RO[�8QGHU�³*HQGHU�´�7KH�$UJXPHQW

The argument that “gender” includes sexual and gender minorities is not without debate. One 

VFKRODU�QRWHV�WKDW�³>G@HEDWHV�LQ�5RPH�UHVXOWHG�LQ�>WKH�DGRSWLRQ�RI@�D�OLPLW>HG@�GH¿QLWLRQ�´�� Another 

VFKRODU� QRWHV� WKLV� GH¿QLWLRQ� PHDQV� ³KRPRVH[XDO� SURYLVLRQV� DUH� H[FOXGHG�´�� In the opposite, 

DQRWKHU�QRWHV�WKDW�WKH�GH¿QLWLRQ�GRHV�QRW�³LPSOLFLWO\�SUHFOXGH�³JHQGHU´�IURP�HQFRPSDVVLQJ�VH[XDO�
orientation” a nod to the ejusdem generis nature of art 7(1)(h).�� The scholarly disagreement 

regarding the meaning of “gender” is in line with the negotiating strategy adopted by states during 

the drafting of the Rome Statute that scholar Valerie Oosterveld terms “constructive ambiguity.�� 

Such a tactic refers to the use of “compromise[d] language [which is] crafted to appease two 

LUUHFRQFLODEOH�SRLQWV�RI�YLHZ��ERWK� VLGHV�PD\�DVVHUW� WKDW� WKH�GH¿QLWLRQ�DV� DGRSWHG� UHÀHFWV� WKHLU�
understanding of the term.”�� As is the case with any international agreement, drafting is a process 

of appeasing both liberal and conservative states. The drafting of the Rome Statute�ZDV�QR�GL൵HUHQW�
ZLWK�³LQGH¿QLWH� ODQJXDJH�XVHG�WR�UHVROYH�GLVSDUDWH�SRLQWV�RI�YLHZ�´70 The Vatican, several Arab 

states and conservative NGOs attempted to remove “gender” totally during drafting.71 The concern 

here was that the term “gender” would be used to encompass sexual orientation and that the term 

³HYRNHG�WKRXJKWV�RI�JHQGHU�UROHV�DQG�HDFK�JHQGHUV¶�SODFH�LQ�VRFLHW\´�72 These were considerations 

that conservatives wished to exclude from the Rome Statute.73�,Q�WKH�HQG��DUW�����¶V�UHIHUHQFH�WR�
“the two sexes, male and female” was a compromise intended to placate conservative states while 

the reference to gender “within the context of society” was a concession to feminist groups who 

wanted “gender” to include sociological considerations.74 The result of this ambiguity is that “the 

issue remains under the purview of the Court” and as such, the Court has the power to subscribe to 

the reasoning proposed below.75

��� Stephanie Farrior “The Rights of Women in International Human Rights Law Textbooks: Segregation, Integration, or 

Omission?” (2003) 12 CJGL 587 at 589.

��� Rana Lehr-Lehnardt “One Small Step for Women: Female-Friendly Provisions in the Rome Statute of the International 

&ULPLQDO�&RXUW´�����������%<8�-�3XE�/�����DW�����DQG�����
��� 9DOHULH�2RVWHUYHOG� ³7KH�'H¿QLWLRQ�RI� ³*HQGHU´� LQ� WKH�5RPH�6WDWXWH� RI� WKH� ,QWHUQDWLRQDO�&ULPLQDO�&RXUW��$�6WHS�

Forward or Back for International Criminal Justice?” (2005) 18 Harv Hum Rights J 55 at 77.

��� Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court,” above n 12.

��� Leila Nayda Sadat The International Criminal Court and the Transformation of International Law: Justice for the 
New Millennium��0DUWLQXV�1LMKR൵�3XEOLVKHUV��/HLGHQ��������DW�����

70 Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court,” above n 12, 

DW�����
71 Joydeep Sengupta “How the UN Can Advance Gay Rights” (2002) Nov–Dec Gay & Lesbian Rev at 32.

72 Charles Barrera Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues 

for Protecting the LGBT Population under Article 7 of the Rome Statute of the International Criminal Court” (2017) 

101 Minn L Rev 1987 at 1290-1291.

73 Rhonda Copelon “Gender Crimes as War Crimes: Integrating Crimes Against Women into International Criminal 

/DZ´�����������0F*LOO�/DZ�-�����DW�����
74 Brian Kritz “The Global Transgender Population and the International Criminal Court” (2014) 17 Yale HR & Dev LJ 

��DW����
75 Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the Rome Statute,” 

DERYH�Q�����DW�IQ����
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*HQGHU�DV�GH¿QHG�E\�DUW������RI�WKH�Rome Statute is described as “stunningly narrow,”�� while 

RWKHUV�KDYH�DUJXHG� WKDW� LW� HUURQHRXVO\� ³HOLGHV� WKH�QRWLRQV�RI� µJHQGHU¶� DQG� µVH[�¶´77 There is no 

agreed-upon meaning. This presents an opportunity to provide an alternative explanation. The 

SURSRVLWLRQ�RI�WKLV�FKDSWHU�LV�VLPSOH��WKDW�JHQGHU��DV�SHU�DUW������FDQ�EH�FRQÀDWHG�ZLWK�EHLQJ�TXHHU�
DQG�RU�WUDQV��,Q�HVVHQFH��EHLQJ�SHUVHFXWHG�DJDLQVW�EDVHG�XSRQ�EHLQJ�TXHHU�DQG�RU�WUDQVJHQGHU��LV�
to be persecuted against based upon transgressing normative gender expectations. Therefore, a 

persecutor inadvertently persecutes on the basis of gender and thus, the ambit of the Rome Statute 
is extended.

It is contended that the alternative meaning opined above is given credence by its elucidation in 

the case of Bostock v Clayton County decided by the United States Supreme Court.78 Justice Neil 

Gorsuch, regarding whether federal anti-discrimination laws apply to transgender and homosexual 

SHUVRQV��XWLOLVHV�VXFK�UHDVRQLQJ��³>D@Q�HPSOR\HU�ZKR�¿UHV�DQ�LQGLYLGXDO�IRU�EHLQJ�KRPRVH[XDO�RU�
WUDQVJHQGHU�¿UHV� WKDW�SHUVRQ�IRU� WUDLWV�RU�DFWLRQV�LW�ZRXOG�QRW�KDYH�TXHVWLRQHG�LQ�PHPEHUV�RI�D�
GL൵HUHQW�VH[�´79 Such a rationale speaks to the link that homosexuality or being transgender has 

with ascribed gender roles and modalities of gender expression. To persecute against someone 

EDVHG�XSRQ� WKHP�EHLQJ�KRPRVH[XDO� DQG�RU� WUDQVJHQGHU��¿UVW�� RQH�PXVW�PDNH�DQ�DVVHVVPHQW�RI�
WKHLU�YLFWLP¶V�JHQGHU�H[SUHVVLRQ�DQG�UROH��,I�WKH\�DUH�WUDQVJUHVVLQJ�VXFK�H[SUHVVLRQ�DQG�WKHLU�JHQGHU�
UROH�� E\� IRU� H[DPSOH��ZHDULQJ� WLJKW� FORWKHV�RU� VSHDNLQJ�H൵HPLQDWHO\�� FKDUDFWHULVWLFV� FRPPRQO\�
VWHUHRW\SHG� WR� TXHHUQHVV� RU� EHLQJ� WUDQVJHQGHU�� WKH\� ZRXOG� EH� FRQVLGHUHG� KRPRVH[XDO� DQG�RU�
transgender (even if they are not) and subjected to persecution. To elucidate further, one must 

interrogate gender roles. For example, “in most if not all societies, the role of women is primarily 

based on their ascribed functions as wives and mothers.”80 Women who diverge from this ascribed 

role often face prejudice; this is gender-based discrimination. The same rationale is applied to 

TXHHU� DQG� WUDQV� IRO[�� 7KH� NH\� FRQVLGHUDWLRQ� DURXQG� ZKHWKHU� RQH� LV� TXHHU� DQG�RU� WUDQVJHQGHU�
comes from if the person commits a “gender role violation,” in essence, acting beyond what is 

expected of their gender identity. The result of this is categorisation, either correct or not, as a 

homosexual or transgender individual; “[w]hen people violate certain social role norms, they 

risk […] categorization into a stigmatized group.”81 For clarity, it is submitted by this paper that 

ZKHQ�RQH�FRPPLWV�D�³JHQGHU�UROH�YLRODWLRQ�´�WKH\�WKHQ�DUH�LGHQWL¿HG�DV�TXHHU�DQG�RU�WUDQVJHQGHU�
DQG�VXEMHFWHG�WR�SHUVHFXWLRQ��$QWKURSRORJLVW�*HR൵UH\�*RUHU�QRWHV�³>D@Q\�LQWHUHVW�RU�SXUVXLW�ZKLFK�
LV� LGHQWL¿HG� DV� >«@� IHPLQLQH� >«@� EHFRPHV� GHHSO\� VXVSHFW� IRU� D�PDQ�´82 In Nazi Germany, in 

ISIS-occupied territory and in Chechnya, such a pursuit, was and is not just suspect, but causative 

RI�SHUVHFXWLRQ��*HQGHU�PXVW�EH�FRQVLGHUHG�ZKHQ�RQH�SHUVHFXWHV�TXHHU�DQG�RU�WUDQVJHQGHU�SHUVRQV��
As this argument was promulgated by the United States Supreme Court it needs to be considered 

by the ICC with the highest deference. This is especially so considering the “infant nature of the 

��� Brenda Cossman “Gender Performance, Sexual Subjects and International Law” (2002) 15 Can JL & Jur 281 at 283.

77 Hilary Charlesworth “Feminist Methods in International Law” (1999) 93 Am J Int Law 379 at 394.

78 Bostock v Clayton County, above n 13.

79 At 2.

80 %DUEDUD�%HGRQW�³*HQGHU�6SHFL¿F�3URYLVLRQV�LQ�WKH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW´�LQ�)DYOLD�/DWWDQ]L�DQG�
William Schabas (eds) Essays on the Rome Statute (il Sirente, Ripa di Fagnano Alto, 1999) 183 at 187–188.

81 Jennifer K Bosson, Jenel N Taylor and Jennifer L Prewitt-Freilino “Gender Role Violations and Identity 

0LVFODVVL¿FDWLRQ��7KH�5ROHV�RI�$XGLHQFH�DQG�$FWRU�9DULDEOHV´�����������6H[�5ROHV����DW����
82 *HR൵UH\�*RUHU�The American People: A Study in National Character (Norton, New York, 1948) at 129.
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ICC” necessitating it to “look to human rights courts that have encountered cases involving … the 

LGBT community.”83

The applicability of such reasoning lies in its application to circumstances of persecution against 

TXHHU�DQG�WUDQV�SHUVRQV��$V�QRWHG�LQ�FKDSWHU�RQH��,6,6¶V�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�IRO[�ZDV�
based upon their eddying of gender expression with sexuality and gender identity. For example, 

those who wore skinny jeans, adorned western haircuts and who did not or could not grow their 

EHDUGV��ZHUH�FRQVLGHUHG�WR�EH�KRPRVH[XDO�DQG�SHUVHFXWHG��&DUGLQDO�LQ�,6,6¶V�SHUVHFXWLRQ�RI�TXHHU�
and trans persons were rigid standards of prescribed gender expression and expectations. It is the 

WUDQVJUHVVLRQ�RI�VXFK�VWDQGDUGV� WKDW� WULJJHUHG�WKH�JURXS¶V�SHUVHFXWLRQ�RI�D�TXHHU�RU� WUDQVJHQGHU�
individual.84�7KLV�UHDVRQLQJ�LV�DOVR�DSSOLFDEOH�WR�&KHFKQ\D¶V�RQJRLQJ�SHUVHFXWLRQ�RI�KRPRVH[XDOV��
As one victim of persecution in the region notes, “[t]hey have to be warriors, straight, sportsmen. 

Being gay is just not acceptable for them.”85�,PSOLFLW�LQ�&KHFKQ\D¶V�SHUVHFXWLRQ�RI�KRPRVH[XDOV�LV�
WKH�WUDQVJUHVVLRQ�RI�PDVFXOLQLW\�DV�GH¿QHG�E\�ZDUULRUVKLS�DQG�KHWHURVH[XDOLVP��'HURJDWLRQ�IURP�
this masculinity speaks to possible homosexual tendencies in the mind of persecutors; persecution 

of queer and trans persons, is persecution on the basis of gender.

C. Realising the Argument: Ameliorating Challenges and Recognising Strengths

While “gender” can provide accountability for queer and trans persons, such an assessment 

would be incomplete without ameliorating the challenges to this assertation and recognising its 

strengths. First, the drafting history of the Rome Statute will be assessed. Article 32 of the Vienna 
Convention on the Law of Treaties notes that if interpretation renders the meaning of a passage 

ambiguous then the drafting history can be used as a supplementary means of interpretation.�� 

The drafting history of art 7(3) is indicative of the strategy of “constructive ambiguity” noted 

above. Some states argued that the Rome Statute should have adopted the United Nations (UN) 

GH¿QLWLRQ�RI�JHQGHU�87�7KLV�GH¿QLWLRQ�KDV�WKUHH�FKDUDFWHULVWLFV�����JHQGHU�LV�VRFLDOO\�FRQVWUXFWHG��
���LW�LV�LQÀXHQFHG�E\�FXOWXUH�DQG�JHQGHU�UROHV��DQG����JHQGHU�YDULHV�WHPSRUDOO\�DQG�JHRJUDSKLFDOO\�88 

However, conservative states opposed such a move as “they feared it could be interpreted to mean 

that laws outlawing homosexuality would be criminal.”89 Beyond this consternation, conservative 

VWDWHV� KDG� UHVHUYDWLRQV� UHJDUGLQJ� WKH� GH¿QLWLRQ� WKDW�ZDV� DJUHHG� XSRQ��7KH�$]HUEDLMDQ� GHOHJDWH�
was concerned about “the use of the word “gender”” and asked if it “impl[ied] that a conviction 

83 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting the 

LGBT Population under Article 7 of the Rome Statute of the International Criminal Court,” above n 72, at 1290–1291.

84 9LROHQFH�DQG�'LVFULPLQDWLRQ�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�*HQGHU�,GHQWLW\�LQ�,UDT��$�VXEPLVVLRQ�WR�WKH�8QLWHG�
1DWLRQV�+XPDQ�5LJKWV�&RXQFLO�IRU�WKH�8QLYHUVDO�3HULRGLF�5HYLHZ�RI�,5$4��7KLUW\�IRXUWK�6HVVLRQ�RI�WKH�835�:RUNLQJ�
*URXS�RI�WKH�+XPDQ�5LJKWV�&RXQFLO, above n 42, at [17].

85 ³&KHFKQ\D� JD\� ULJKWV�� 3XWLQ� EDFNV� LQTXLU\� LQWR� KDWH� FULPHV´� ��� 0D\� ������ %%&� �ZZZ�EEF�FRP�QHZV�ZRUOG�
europe-39823237>.

��� Vienna Convention on the Law of Treaties������8176������RSHQHG�IRU�VLJQDWXUH����0D\�������HQWHUHG�LQWR�IRUFH�
27 January 1980), art 32.

87 Sadat The International Criminal Court and the Transformation of International Law: Justice for the New Millennium, 

DERYH�Q����
88 2RVWHUYHOG��³7KH�'H¿QLWLRQ�RI�³*HQGHU´�LQ�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��$�6WHS�)RUZDUG�RU�

%DFN�IRU�,QWHUQDWLRQDO�&ULPLQDO�-XVWLFH"´��DERYH�Q�����DW���±���
89 Sadat The International Criminal Court and the Transformation of International Law: Justice for the New Millennium, 

DERYH�Q�����DW�����
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by a national court for homosexual acts might be regarded as persecution and thus fall within the 

jurisdiction of the Court as a crime against humanity?”90�,Q�WKH�YLHZ�RI�4DWDU¶V�GHOHJDWH��³JHQGHU´�
referred to “both males and females” and excluded any abstraction of queer and trans persons.91 

These conservative states were apprehensive towards the use of “gender,” however, the reference 

to the “two sexes” placated them. The drafting history of the Rome Statute�R൵HUV�QR�FKDOOHQJH�WR�
the assertion that “gender” can encompass sexual and gender minorities. In fact, it supports the 

notion that “constructive ambiguity” was the result. As such, alternative meanings can be founded 

DQG�,&&�MXGJHV�FDQ�GHWHUPLQH�WKH�TXDJPLUH�DW�D�ODWHU�VWDJH��³WKH�GUDIWLQJ�KLVWRU\�GRHV�QRW�R൵HU�
DQ\�¿QGLQJV´�92

International legal positivists assert that as the Rome Statute does not explicitly note queer and 

trans persons within art 7(1)(h), that they are to be excluded from its reach.93 Such an assertion 

is incorrect. There is precedent for non-enumerated categories to be brought into the purview of 

criminal tribunals. The Trial Chamber of the International Criminal Tribunal for Rwanda noted that 

rape and sexual violence constituted genocide, despite these two concepts not being enumerated in 

the relevant instrument.94 What the Chamber noted was necessary, was a nexus between the harm 

DQG�WKH�VSHFL¿F�LQWHQW��D�NH\�FKDUDFWHULVWLF�RI�WKH�FULPH�RI�JHQRFLGH��7KLV�UDWLRQDOH�FDQ�EH�DSSOLHG�
here. Take the circumstance of persecution of homosexuals in Chechnya. The harm against them, 

inclusive of torture and summary execution, has a direct nexus with the key characteristic of the 

crime of persecution, the denial of fundamental human rights due to membership within a group. 

The nexus between the two is evident and as such, the same rationale applied in Akayesu can be 

applied here.

7R� SURYLGH� FUHGHQFH� WR� WKH� ³JHQGHU´� DUJXPHQW�� RQH� PXVW� ORRN� WR� KRZ� WKH� 2൶FH� RI� WKH�
3URVHFXWRU�FRQVLGHUV�VH[XDO�RULHQWDWLRQ�LQ�WKH�2൶FH¶V�3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV. 
)LUVW�RI�DOO��LW�LV�LPSRUWDQW�WR�QRWH�WKDW�WKH�2൶FH�YLHZV�JHQGHU�LQ�WKH�VDPH�ZD\�WKDW�WKH�DUJXPHQW�
proposes; inclusive of sociological considerations. They note gender as per art 7(3) “acknowledges 

the social construction of gender, and the accompanying roles, behaviours, activities, and attributes 

assigned to women and men”.95 This holistic view of gender enables the transgression of gender 

UROHV��LQ�OLHX�RI�VH[XDOLW\��WR�EH�FRQVLGHUHG��7KH�2൶FH�SURYLGHV�IXUWKHU�GHIHUHQFH�WR�WKLV�DUJXPHQW�
when noting that “gender-based crimes are those committed against persons, whether male or 

IHPDOH��EHFDXVH�RI�WKHLU�VH[�DQG�RU�VRFLDOO\�FRQVWUXFWHG�JHQGHU�UROHV�´�� Evident in this statement 

is that gender-based crimes, which are included in the ambit of art 7(3), can be used as guise 

90 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal 
Court: Summary records of the plenary meetings and of the meetings of the Committee of the Whole�$�&21)��������
����-XQH�±���-XO\�������DW�>��@�

91 At [84].

92 Valérie V Suhr “Rainbow Jurisdiction of the International Criminal Court? Gender-based Persecution of Gays, 

%LVH[XDOV�DQG�/HVELDQV�DV�D�&ULPH�$JDLQVW�+XPDQLW\´�����0DUFK�������9|ONHUUHFKWVEORJ��KWWSV���YRHONHUUHFKWVEORJ�
RUJ�GH�UDLQERZ�MXULVGLFWLRQ�RI�WKH�LQWHUQDWLRQDO�FULPLQDO�FRXUW�!�

93 6H[XDO� 2ULHQWDWLRQ�� *HQGHU� ,GHQWLW\� DQG� ,QWHUQDWLRQDO� +XPDQ� 5LJKWV� /DZ (International Commission of Jurists, 

Practitioners Guide No. 4, 2009) at 29.

94 3URVHFXWRU�Y�-HDQ�3DXO�$ND\HVX��-XGJHPHQW��,&75�7ULDO�&KDPEHU�,�,&75������7����6HSWHPEHU�������DW�>���@�
95 7KH� 2൶FH� RI� WKH� 3URVHFXWRU� RI� WKH� ,QWHUQDWLRQDO� &ULPLQDO� &RXUW� 3DSHU� RQ� 6H[XDO� DQG� *HQGHU�%DVHG� &ULPHV�

(International Criminal Court, June 2014) at 3.

��� At 3.
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when prosecuting those who persecute on the basis of “socially constructed gender roles.”97 By 

FRQVLGHULQJ�JHQGHU�EH\RQG�WKH�ELQDU\�RI�PDOH�DQG�IHPDOH��WKH�2൶FH�RI�WKH�3URVHFXWRU�RSHQV�XS�
the possibility to prosecute the likes of Chechnya where the main impediment is considered to be 

D�ODFN�RI�MXULVGLFWLRQ��7KH�2൶FH�DOVR�SRVLWV�WKDW�WKH�3URVHFXWRU�PXVW�XQGHUVWDQG�³WKH�LQWHUVHFWLRQ�
of factors such as gender … sexual orientation, and other status or identities which may give rise 

to multiple forms of discrimination and social inequalities”.98�7KH�2൶FH¶V�VXSSRUW�RI�JHQGHU�DV�
including sociological considerations gives credence to the argument. While the Paper on Sexual 
DQG�*HQGHU�%DVHG�&ULPHV�RQO\�JXLGHV�WKH�3URVHFXWRU��LW�GRHV�VKRZ�WKH�XQGHUVWDQGLQJ�RI�WKH�2൶FH�
regarding gender and this is of scholarly use.99

A substantial barrier to the gender argument is the nullum crimen sine lege principle as 

prescribed by art 22. Saliently for the purposes of this paper, it prohibits unwritten criminal 

provisions by extension by analogy. It may be considered that gender encompassing queerness and 

being transgender is extension by analogy and therefore, would be prohibited. This paper does not 

argue for persecution to be prosecuted on the basis of queerness or being transgender; these are 

groups not within the ambit of the Rome Statute and the Prosecutor would be acting ultra vires if 

these were the grounds of prosecution. Article 22 would prevent this also. What this paper argues 

is that persecution against sexual and gender minorities involves the transgressing of normative 

gender roles. As such, prosecution would occur on the basis of gender and therefore, analogy is not 

required; “[t]he prohibition of analogy poses no problem where crimes committed based on sexual 

orientation will be prosecuted as gender-based persecution.”100

,W�LV�LPSRUWDQW�WR�WHDVH�RXW�WKH�VLJQL¿FDQFH�RI�WKLV�DUJXPHQW�WR�WKRVH�ZKR�DUH�RI�OHVVHU�NQRZQ�
sexual and gender minorities such as non-binary, agender or intersex persons. Scholars note that 

as art 7(3) explicitly refers to “the two sexes” that only those sexual and gender minorities that 

LGHQWLI\�ZLWKLQ�WKH�ELQDU\�DUH�D൵RUGHG�D�PHFKDQLVP�RI�DFFRXQWDELOLW\��8QGHU�VXFK�D�FRQFHSWLRQ��
KRPRVH[XDOV��OHVELDQV�DQG�WUDQVJHQGHU�SHUVRQV�DUH�D൵RUGHG�VXFK�D�PHFKDQLVP��KRZHYHU�ZKR�³GR�
QRW� KDYH� D� JHQGHU� LGHQWLW\� RU� UHIXVH� WR� EH� FODVVL¿HG� DV�PDOH� RU� IHPDOH´� DUH� QRW�101 This paper 

disagrees with this assertion. First and foremost, if a strategy for queer and trans persons is to 

be conceptualised, scholars must endeavour to be as inclusive as possible. The same academic 

exercise of attempting to expand accountability for queer and trans persons from art 7(1)(h) should 

not have to occur again for lesser-known identities. It is contended that considering the lack of 

understanding that such lesser-known identities possess in society, “[t]o be transgender or gender 

QRQ�ELQDU\� LV� WR�EH� µJD\¶�´102 Obviously, counsel must ascertain from the persecutor, the target 

group of persecution, however, the eddying of non-binary identities with queerness presents 

an opportunity to such groups to fall within the ambit of the Rome Statute. For the purposes of 

97 At 3.

98 At [27].

99 Valerie Oosterveld “The ICC Policy Paper on Sexual and Gender-Based Crimes: A Crucial Step for International 

&ULPLQDO�/DZ´�����������:P�	�0DU\�-�:RPHQ�	�/�����DW�����
100 Suhr “Rainbow Jurisdiction of the International Criminal Court? Gender-based Persecution of Gays, Bisexuals and 

Lesbians as a Crime Against Humanity,” above n 92.

101 .ULW]�³7KH�*OREDO�7UDQVJHQGHU�3RSXODWLRQ�DQG�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´�DERYH�Q�����DW����
102 Chloe Schwenke “A Transgender Perspective on Human Rights: The Case of the World Bank and the United States 

Agency for International Development” in J Michael Ryan (Ed) 7UDQV�/LYHV�LQ�D�*OREDOL]LQJ�:RUOG��5LJKWV��,GHQWLWLHV��
and Politics (Routledge, Abingdon-on-Thames, 2020) 128 at 133.
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LQWHUQDWLRQDO�FULPLQDO�ODZ��LW� LV�WKH�SHUSHWUDWRU�ZKR�GH¿QHV�WKHLU�YLFWLP¶V�VWDWXV�DV�D�PHPEHU�RI�
a certain collectivity. As the ICC noted in the Kenya Situation, attacks on ethnic groups based 

RQ�WKHLU�³DVVXPHG�SROLWLFDO�DOOHJLDQFH�����GRHV�QRW�GLPLQLVK�WKH�IDFW�WKDW�WKH�LGHQWL¿FDWLRQ�RI�WKH�
targeted population was essentially on political grounds.”103 As such, it is contended that, based 

XSRQ�WKH�SURYLVR�WKDW�D�SHUVHFXWRU�KDV�GH¿QHG�D�QRQ�ELQDU\�SHUVRQ�DV�JD\��OHVELDQ�RU�WUDQVJHQGHU��
WKDW�DQ�DFFRXQWDELOLW\�PHFKDQLVP�FDQ�EH�D൵RUGHG�WR�WKHP��6XFK�DQ�DUJXPHQW�LV�TXDOL¿HG��KRZHYHU��
LW�ZRUNV�WR�¿OO�WKH�ODFXQD�WKDW�FXUUHQWO\�H[LVWV�

D. Conclusion

$V�RQH� VFKRODU� QRWHV�� ³>Z@LWKRXW� DFWLRQ� IURP� WKH�2൶FH� RI� WKH�3URVHFXWRU«� LW� LV� XQOLNHO\� WKDW�
any case will be brought in front of the ICC seeking to prosecute persecutors of the LGBT 

community …”104�7KLV�UHSUHVHQWV�DQ�D൵URQW�WR�WKH�VX൵HULQJ�RI�TXHHU�DQG�WUDQV�SHUVRQV��+RZHYHU��
DFWLRQ� IURP� WKH�2൶FH� RI� WKH� 3URVHFXWRU�ZLOO� HQDEOH� YLFWLPV� WR� DFKLHYH� D� VHQVH� RI� MXVWLFH��$V�
RXWOLQHG�DERYH��LW�LV�ZHOO�ZLWKLQ�WKH�SRZHUV�RI�WKH�3URVHFXWRU�WR�FRQÀDWH�JHQGHU�ZLWK�TXHHUQHVV�
and being transgender, and expand the ambit of art 7(1)(h). It is important to note that this is only 

a stepping stone; a remedial measure to ameliorate impunity. Using gender as a guise to provide 

justice to queer and trans folx is an insult to their true identities and reproduces the erasure they 

KDYH� DOUHDG\� EHHQ� VXEMHFWHG� WR�� )XUWKHUPRUH�� FRQÀDWLQJ� JHQGHU� H[SUHVVLRQ� DQG� VH[XDO� LGHQWLW\�
does nothing to assist those who wish to express their gender in non-normative ways but who still 

identify as heterosexual. This solution is a band-aid; longer lasting reform that appreciates the true 

identities of victims is needed.

IV. $ർർඈඎඇඍൺൻංඅංඍඒ�ൿඈඋ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ� 
8ඇൽൾඋ�³,ඇඍൾඋඇൺඍංඈඇൺඅ�/ൺඐ´

A. Introduction

Article 7(1)(h) of the Rome Statute QRWHV� WKDW� DQ� ³LGHQWL¿DEOH� JURXS� RU� FROOHFWLYLW\´� LV� ³RWKHU�
grounds that are universally recognized as impermissible under international law.”105 Essentially, 

this enables other non-listed collectivities to fall within the ambit of the Rome Statute – if the 

collectivity falls within the protectory ambit of international law. This chapter proposes that queer 

DQG�WUDQV�SHUVRQV�DUH�D�FROOHFWLYLW\�WKDW� LQWHUQDWLRQDO� ODZ��KDV�D൵RUGHG�SURWHFWLRQ��$V�VXFK�� WKLV�
collectivity will be covered by art 7(1)(h) of the Rome Statute and validate the central thesis of this 

SDSHU��TXHHU�DQG�WUDQV�SHUVRQV�FDQ�EH�D൵RUGHG�DFFRXQWDELOLW\�E\�LQWHUQDWLRQDO�FULPLQDO�ODZ�

103 3URVHFXWRU�Y�8KXUX�0XLJDL�.HQ\DWWD��'HFLVLRQ�RQ�WKH�&RQ¿UPDWLRQ�RI�&KDUJHV�3XUVXDQW�WR�$UWLFOH�������D��DQG��E��
RI�WKH�5RPH�6WDWXWH��,&&�3UH�7ULDO�&KDPEHU�,,�,&&�����������������5HG�����-DQXDU\�������DW�>���@�

104 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting 

the LGBT Population under Article 7 of the Rome Statute of the International Criminal Court,” above n 72, at 1289.

105 Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).
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B. $FFRXQWDELOLW\�IRU�4XHHU�DQG�7UDQV�)RO[�XQGHU�³,QWHUQDWLRQDO�/DZ�´�7KH�$UJXPHQW�

As the International Commission of Jurists notes “[t]here is a radical positivist assertion that no 

protection of “sexual orientation” or “gender identity” exists in international human rights law”.��� 

Such an argument would have had credence in the nascent stages of international law. However, 

LQWHUQDWLRQDO�ODZ�KDV�GHYHORSHG�DQG�SURWHFWLRQ�KDV�EHHQ�D൵RUGHG�WR�TXHHU�DQG�WUDQV�SHUVRQV��,W�LV�
D�GRPHVWLF�FRXUW�WKDW�SURYLGHV�WKH�FOHDU�DQG�H[SOLFLW�QRWLQJ�RI�WKLV��5HIHUULQJ�WR�DQ�HYDQJHOLFDO¶V�
³DFWLRQV�LQ�DLGLQJ�DQG�DEHWWLQJ�H൵RUWV�WR�GHPRQL]H��LQWLPLGDWH��DQG�LQMXUH�/*%7,�SHRSOH�´�-XGJH�
Posner in 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\, poses a rhetorical statement of whether 

such actions “constitute violations of international law.” He answers, “[t]hey do.”107 It is in the 

HVSULW� RI� -XGJH�3RVQHU¶V� DVVHUWLRQ� WKDW� LQWHUQDWLRQDO� ODZ�SURYLGHV�SURWHFWLRQ� WR�TXHHU� DQG� WUDQV�
persons that this paper argues upon.

It must be noted that in conjunction with art 7(1)(h), the Rome Statute itself, is “friendly” 

towards international law. Essentially what this means is that interpretation of articles in the Statute 

should concur with the general principles of international law. Provisions of the Statute note this. 

For example, art 21(1)(b) provides that after the Rome Statute and its corresponding documents, 

“applicable treaties and the principles and rules of international law” are to be applicable to the 

Court.108 Furthermore, art 21(3) provides that interpretation of the Statute in congruence with 

“internationally recognised human rights” and without “adverse distinction” to a variety of 

categories, saliently “gender … or other status,” must occur.109 As has been shown, the Rome Statute 

relies heavily upon international law and non-discrimination; this reliance provides credence to the 

argument. The explicit mention of arts 21(1)(b) and 21(3) synergise to instruct judges of the ICC 

to ensure international law, human rights and the principle of non-discrimination are instruments 

RI�VWDWXWRU\�LQWHUSUHWDWLRQ�DQG�FRQVWUXFWLRQ��7KLV�VWDUWLQJ�SRLQW�D൶UPV�DUW������K��DQG�SURYLGHV�WKDW�
if international law, human rights and the principle of non-discrimination protect queer and trans 

persons, so does the Rome Statute.

Numerous scholars have argued that international refugee law is a body of law that is most 

applicable to questions relating to art 7(1)(h).110 This is in light of the fact that persecution is 

often a key cause of refugee movements. As such, international refugee law has considered 

ZKHWKHU�SHUVHFXWLRQ�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV��FRPHV�ZLWKLQ�LWV�SURWHFWRU\�DPELW��
International refugee law is clear; it does. The United Nations High Commissioner for Refugees 

(UNCHR) Gender Guidelines notes that persecution on the basis of sexual orientation necessarily 

is persecution on the basis of gender.111 As such, the UNCHR noted that those persons persecuted 

GXH�WR�WKHLU�VH[XDO�RULHQWDWLRQ�FDQ�EH�D൵RUGHG�SURWHFWLRQ�XQGHU�LQWHUQDWLRQDO�UHIXJHH�ODZ��,Q�������
the UNCHR expanded this protection to trans persons, noting that persecution against them can 

���� 6H[XDO�2ULHQWDWLRQ��*HQGHU�,GHQWLW\�DQG�,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ, above n 93, at 29.

107 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\�����)��G������'�0DVV�������
108 Rome Statute of the International Criminal Court, above n 8, art 21(1)(b).

109 Rome Statute of the International Criminal Court, above n 8, art 21(3).

110 9DOHULH�2RVWHUYHOG� ³*HQGHU�� 3HUVHFXWLRQ�� DQG� WKH� ,QWHUQDWLRQDO� &ULPLQDO� &RXUW�� 5HIXJHH� /DZ¶V� 5HOHYDQFH� WR� WKH�
&ULPH�$JDLQVW�+XPDQLW\�RI�*HQGHU�%DVHG�3HUVHFXWLRQ´�����������'-&,/����

111 81+&5�*XLGHOLQHV�RQ�,QWHUQDWLRQDO�3URWHFWLRQ��*HQGHU�5HODWHG�3HUVHFXWLRQ�ZLWKLQ�WKH�&RQWH[W�RI�$UWLFOH��$����RI�
WKH������&RQYHQWLRQ�DQG�RU�LWV������3URWRFRO�5HODWLQJ�WR�WKH�6WDWXWHV�RI�5HIXJHHV�+&5�*,3����������0D\�������
DW�>��@�
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occur because they challenge normative expectations of their sex.113 Hence, international refugee 

law has enabled queer and trans persons to be protected. If the ICC does not take the same 

interpretation, it would be in violation of the Rome Statute¶V� H[SOLFLW� UHOLDQFH� RQ� SULQFLSOHV� RI�
LQWHUQDWLRQDO�ODZ�DQG�SURYLGLQJ�GLVSDUDWH�DFFRXQWDELOLW\��7KRVH�ZKR�DUH�ÀHHLQJ�WKHLU�FRXQWULHV�GXH�
WR�SHUVHFXWLRQ�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV�DUH�D൵RUGHG�UHGUHVV�LQ�WKH�IRUP�RI�EHLQJ�
accepted refugees. However, those same people would not be able to claim against the persecutors 

RQ�WKH�YHU\�VDPH�JURXQG�WKDW�HQDEOHG�WKHP�IUHHGRP�LQ�WKH�¿UVW�SODFH��6XFK�D�FRQFHSWLRQ�LV�QRQ�
VHQVLFDO��,W�LV�FRQWHQGHG�WKDW�WKLV�LQWHUSUHWDWLRQ�LV�DFFHSWHG�E\�WKH�2൶FH�RI�WKH�3URVHFXWRU�ZKR��LQ�
their 3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV made explicit reference to the UNHCR and its 

interpretation of “persecutions on the basis of gender in refugee law.”113

5HIHUHQFH�WR�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�DOVR�DPSOL¿HV�WKH�DUJXPHQW��)LUVWO\��WKH�,QWHUQDWLRQDO�
Covenant on Civil and Political Rights (ICCPR) provides that the laws of countries must be 

applied in line with the principle of non-discrimination.114 While there is no explicit mention of 

queer and trans persons, the Human Rights Committee decided in Toonen v Australia that “other 

VWDWXV´�LQ�DUWV������DQG����RI�WKH�WUHDW\�LQFOXGHV�VH[XDO�RULHQWDWLRQ�115 Furthermore, the principle 

RI�QRQ�GLVFULPLQDWLRQ�D൵RUGV�SURWHFWLRQ�WR�TXHHU�DQG�WUDQV�SHUVRQV��7KLV�SULQFLSOH�LV�RQH�WKDW�LV�
non-derogable.��� As the Committee on Civil and Political Rights notes “[n]on-discrimination, 

together with equality before the law and equal protection of the law without any discrimination, 

constitute a basic and general principle relating to the protection of human rights.”117 To decide 

WKDW�TXHHU�DQG�WUDQV�SHUVRQV�FDQQRW�EH�D൵RUGHG�DFFRXQWDELOLW\�EXW�RWKHUV�FDQ��YLRODWHV�QRW�RQO\�
substantive provisions of international law (namely international human rights law and the principle 

of non-discrimination), but also the Rome Statute reliance on international law. This would make a 

mockery of the will of states as expressed via arts 21(1)(b) and 21(3).

Many instruments have been promulgated that provide credence to the assertion that international 

law provides protection to queer and trans persons. The Committee on Economic, Social and 

Cultural Rights (CESCR) has noted sexual orientation and gender identity as a prohibited ground 

of discrimination.118 This interpretation is shared by other bodies such as the Committee on the 

Elimination of Discrimination against Women that found that states “must legally recognize and 

SURKLELW�VXFK�LQWHUVHFWLQJ�IRUPV�RI�GLVFULPLQDWLRQ�´�UHIHUULQJ�WR�JHQGHU¶V�LQWHUVHFWLRQ�ZLWK�VH[XDO�

112 81+&5�*XLGHOLQHV�RQ�,QWHUQDWLRQDO�3URWHFWLRQ�1R�����&ODLPV�WR�5HIXJHH�6WDWXV�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�
RU�*HQGHU�,GHQWLW\�ZLWKLQ�WKH�FRQWH[W�RI�$UWLFOH��$����RI�WKH������&RQYHQWLRQ�DQG�RU�LWV������3URWRFRO�UHODWLQJ�WR�WKH�
Status of Refugees�+&5�*,3�����������2FWREHU�������

113 7KH�2൶FH�RI�WKH�3URVHFXWRU�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV, above 

n 95, at [33].

114 International Covenant on Civil and Political Rights�����8176������RSHQHG�IRU�VLJQDWXUH����'HFHPEHU�������HQWHUHG�
LQWR�IRUFH����0DUFK��������DUW������DQG�DUW����

115 7RRQHQ�Y�$XVWUDOLD��-XGJHPHQW���������81�'RF�&&35�&����'����������
���� CCPR *HQHUDO�&RPPHQW�1R� ����$UWLFOH� ���'HURJDWLRQV� GXULQJ� D� 6WDWH� RI� (PHUJHQF\� &&35�&����5HY���$GG����

(31 August 2001) at [8].

117 CCPR *HQHUDO�&RPPHQW�1R�����1RQ�GLVFULPLQDWLRQ (10 November 1989) at [1].

118 CESCR *HQHUDO�&RPPHQW�1R����RQ�WKH�ULJKW�WR�VH[XDO�DQG�UHSURGXFWLYH�KHDOWK��$UWLFOH�����(�&����*&�������0D\�
������DW�>�@��>��@�DQG�>��@�DQG�&(6&5�*HQHUDO�&RPPHQW�1R�����1RQ�GLVFULPLQDWLRQ�LQ�HFRQRPLF��VRFLDO�DQG�FXOWXUDO�
rights��DUW����SDUD����(�&����*&�������-XO\�������DW�>��@�
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orientation.119 Furthermore, the Committees on the Rights of the Child and the Rights of Persons 

with Disabilities also situate gender identity and sexual orientation within prohibited grounds of 

discrimination.120 The fact that majority of the UN committees protect sexual and gender minorities 

speaks to the growing apprehension of non-discrimination within international human rights law. 

7KLV� XQGHUVWDQGLQJ� H[SDQGV� WKH� DPELW� RI� DUW� �����K��� 7KH� FLWHG� WUHDWLHV� KDYH� EHHQ� UDWL¿HG� E\�
83 per cent to 99 per cent of all UN Member States thus evidencing state practice and behaviour.121 

State practice contributes towards an understanding of customary international law. The ICC must 

have reference to such law as expressed via art 21(1)(b).

7KH� +XPDQ� 5LJKWV� &RXQFLO�� LQ� ����� SDVVHG� 5HVROXWLRQ� ������ WKDW� QRWHG� WKH� 81� KDV� DQ�
obligation to “promote universal respect for the protection of all human rights and fundamental 

freedoms for all, without distinction of any kind and in a fair and equal manner.”122 The UN General 

Assembly has also noted that sexual orientation is a protected class against summary executions.123 

Furthermore, the Special Rapporteur for Sexual Orientation and Gender Identity has noted that 

NLOOLQJV�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV�DUH�YLRODWLRQV�RI�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�124 

While the aforementioned is highly descriptive, it serves to prove the central test of art 7(1)(h), 

whether international law protects queer and trans persons. It does. Of saliency to this paper, the 

UN General Assembly has asserted that killings on the basis of queerness or being transgender 

“may under certain circumstances amount to genocide, crimes against humanity or war crimes, as 

GH¿QHG�LQ�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�LQ�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´125 

The killings noted in chapter one, in the opinion of the UN, have the character of being able to be 

WULHG�E\�WKH�,&&��7KLV�LV�D�VLJQL¿FDQW�DVVHUWLRQ�WKDW�IXUWKHU�VXSSRUWV�WKH�DUJXPHQW�
Measures such as the Yogyakarta Principles also support the assertion that sexual orientation 

and gender identity are encompassed by international human rights law.��� Principle two of the 

Yogyakarta Principles notes that the rights of equality and non-discrimination apply universally to 

queer and trans folx.127 While by themselves, the Principles may seem like an academic folly, they 

119 CEDAW *HQHUDO�UHFRPPHQGDWLRQ�1R����RQ�WKH�FRUH�REOLJDWLRQV�RI�6WDWHV�SDUWLHV�XQGHU�DUWLFOH���&('$:�&�*&����
����'HFHPEHU�������DW�>��@�

120 CRC *HQHUDO�&RPPHQW�1R����RQ�WKH�ULJKW�RI�WKH�FKLOG�WR�WKH�HQMR\PHQW�RI�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK�
�DUW�����&5&�&�*&��������$SULO�������DW�>�@�DQG�&53'�*HQHUDO�FRPPHQW�1R����������RQ�ZRPHQ�DQG�JLUOV�ZLWK�
disabilities�&53'�&�*&�������1RYHPEHU�������DW�>�@�

121 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT, above n 47, at 40.

122 Human rights, sexual orientation and gender identity�81�'RF�$�+5&�5(6�����������-XO\�������
123 Extrajudicial, summary or arbitrary executions�*$�5HV������������)HEUXDU\�������DW�>�@�
124 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender sensitive approach 

to arbitrary killings�81�'RF�$�+5&����������-XQH�������DW�>��@�DQG�>���@�
125 Extrajudicial, summary or arbitrary executions�*$�5HV������������'HFHPEHU��������SUHDPEOH�
���� Kelly Kollman and Matthew Waites “The global politics of lesbian, gay, bisexual and transgender human rights: an 

introduction” (2009) 15 Contemporary Politics 1 at 5.

127 Yogyakarta Principles - principles on the application of international human rights law in relation to sexual orientation 

DQG� JHQGHU� LGHQWLW\� �,QWHUQDWLRQDO� &RPPLVVLRQ� RI� -XULVWV��0DUFK� ������� SULQFLSOH� WZR� �ZZZ�LFM�RUJ�\RJ\DNDUWD�
SULQFLSOHV�!�
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have been successfully invoked in courts in countries such as Nepal.128 Furthermore, they have been 

FLWHG�E\�WKH�6XSUHPH�&RXUW�RI�,QGLD��WKH�VXSUHPH�OHJDO�ERG\�RI�WKH�ZRUOG¶V�ODUJHVW�GHPRFUDF\�129 

The invocation by such countries speaks to the growing movement towards what international law 

has already noted, human rights frameworks apply to sexual and gender minorities. 

Domestic jurisdictions also recognise the human rights of queer and trans persons. The Lobatse 

High Court in Botswana have allowed updates of gender markers for trans people while the 

Colombian Constitutional Court has enabled trans persons to self-identify on documents.130 The 

*XL\DQJ�,QWHUPHGLDWH�3HRSOH¶V�&RXUW�LQ�&KLQD�KHOG�WKDW�ZRUNHUV�PXVW�QRW�IDFH�GLVFULPLQDWLRQ�GXH�
to their gender identity while the Mombasa Court of Appeal in Kenya noted that anal examinations 

�D� IRUP�RI� KRPRVH[XDO� ³FRQ¿UPDWLRQ´��ZHUH� XQFRQVWLWXWLRQDO�131 Judiciaries are making strides 

for queer and trans folx; this indicates state practice and as such, contributes to the argument. 

Furthermore, this movement has occurred across both time and geographic region which also 

contributes to the notion that queer and trans persons are “universally recognisable” as being 

deserving of protection from international law.

,QWHUQDWLRQDO�FDVH�ODZ�DOVR�D൶UPV�WKH�KXPDQ�ULJKWV�RI�TXHHU�DQG�WUDQV�SHUVRQV��,Q�FRQMXQFWLRQ�
with Toonen��WKH�+XPDQ�5LJKWV�&RPPLWWHH�KDV�QRWHG�WKDW�GL൵HUHQWLDO�WUHDWPHQW�IRU�WKH�DZDUGLQJ�RI�
pensions on the basis of sexual orientation was discrimination for the purposes of the ICCPR.132 The 

European Court of Human Rights has found in favour of applicants who have been discriminated 

against on the basis of their sexual orientation.133 The European Court of Justice have found in 

favour of a transexual employee; the Court noted that to tolerate discrimination would be “a failure 

to respect the dignity and freedom to which he or she is entitled and which the Court has a duty 

to safeguard.”134 It is contended the ICC has the same duty for queer and trans folx. Furthermore, 

the African Commission protects sexual and gender minorities through its Resolution 275 which 

urges states to “prevent and prosecute violence committed on the basis of real or perceived sexual 

orientation or gender identity.”135

While all of the aforementioned domestic and international case law is convincing enough, the 

Inter-American Court of Human Rights provides the most avid assertion of the argument:���

This principle (equality and non-discrimination) forms part of general international law. At the 

existing stage of the development of international law, the fundamental principle of equality and 

non-discrimination has entered the realm of jus cogens.

128 $QLUEDQ�5R\� ³6&� GLUHFWV�*RYW� WR� VDIHJXDUG� JD\� ULJKWV´� ����'HFHPEHU� ������+LQGXVWDQ�7LPHV� �KWWSV���ZLGJHWV�
KLQGXVWDQWLPHV�FRP�ZRUOG�VF�GLUHFWV�JRYW�WR�VDIHJXDUG�JD\�ULJKWV�VWRU\�681�*7IT]G:ZR\GHO6Q(�-�KWPO!

129 National Legal Services Authority v Union of India [2014] WP (Civil) No 400 of 2012 (India) at 18-28.

130 Report of the Independent Expert on protection against violence and discrimination based on sexual orientation and 
gender identity�81�'RF�$�+5&�����������0D\�������DW�>��@�

131 At [83].

132 <RXQJ�Y�$XVWUDOLD��-XGJHPHQW���������81�'RF�&&35�&����'����������DW�>��@�
133 X v Turkey�(&+5�������������2FWREHU������DQG�Kozak v Poland�(&+5��������������0DUFK������
134 &DVH�&�������P v S and Cornwall County Council�>����@�(&5�,�������DW�>��@�>��@�
135 Resolution on the Protection against Violence and other Human Rights Violations against Persons on the basis of 

WKHLU�UHDO�RU�LPSXWHG�6H[XDO�2ULHQWDWLRQ�RI�*HQGHU�,GHQWLW\�$&+35�5HV�����/9����������$SULO�WR����0D\�������
���� ,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV��$GYLVRU\�2SLQLRQ�2&�������³-XULGLFDO�&RQGLWLRQ�DQG�5LJKWV�RI�8QGRFXPHQWHG�

Migrants” (17 September 2003) at [101].
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This judgement builds upon international legal and diplomatic developments that note international 

human rights includes queer and trans persons. Non-discrimination being considered jus cogens, 

makes it universally applicable, non-derogable and creates obligations erga omnes meaning that 

all states have the right to enforce them in the event of non-compliance. It would be an awfully 

circumscribed position for the Court to be in to act against the principle. It would be a violation of 

jus cogens for the Court not to expand art 7(1)(h) to include sexual and gender minorities and such 

a circumstance is one that an international court could not in good conscience, be in. If the Court 

acts against this jus cogens, it calls into question its competence when dealing with such matters.

C. Realising the Argument: Ameliorating Challenges and Recognising Strengths

The argument that international law provides protection to queer and trans folx is not without 

FKDOOHQJHV�� +RZHYHU�� LW� ZRXOG� EH� ³GL൶FXOW� IRU� D� FRXUW� WR� KROG� WKDW� VXFK� DQ� HJUHJLRXV� FULPH�
[persecution] is permissible under international law”137 especially when considering the “object and 

purpose” of the Rome Statute.138�7KH�¿UVW�FKDOOHQJH�WR�WKLV�DUJXPHQW�SUHVHQWV�LWVHOI�LQ�WKH�ZRUGLQJ�
of art 7(1)(h) in that the group deserving accountability must be “universally recognized… under 

international law.”139�7KLV�LV�D�QDUURZ�FDWHJRU\�DQG�SODFHV�D�VLJQL¿FDQWO\�KLJKHU�EXUGHQ�FRPSDUHG�
to the alternative “internationally recognized” category.140 The phrase “internationally recognized” 

is utilised elsewhere in the Rome Statute and therefore, the language used in art 7(1)(h) suggests 

a higher threshold.141 Scholars have contended that this universal standard was used to avoid an 

interpretation that could violate the principle of legality.142 If this “universally recognized” standard 

is the proper reading of art 7(1)(h) it is likely that queer and trans persons would not fall within the 

SURWHFWRU\�DPELW�RI�LQWHUQDWLRQDO�ODZ��7KLV�LV�HVSHFLDOO\�WKH�FDVH�FRQVLGHULQJ�WKDW����81�PHPEHU�
states criminalise consensual same-sex conduct and 10 institute the death penalty for this “crime;” 

hardly universal recognition.143

It is submitted that the “universal” standard is not to be read in a literal sense; “the standard 

LWVHOI� LV�SUREDEO\� LQÀXHQFHG�E\�D�FRPELQDWLRQ�RI�SRVLWLYH� ODZ��FXVWRPDU\� ODZ�DQG� LQWHUQDWLRQDO�
norms.”144 A reading in this light would more accurately represent political realities. It is contended 

that for matters of sexual orientation and gender identity, there will always be opposition because 

“political homophobia is […] used as a means for constructing national identity against a 

permissive Western other.”145 Queer and trans persons should not pay the price because of such 

malevolent national identity-building strategies; this is the exact harm that international law was 

137 3DP�6SHHV�³:RPHQ¶V�$GYRFDF\�LQ� WKH�&UHDWLRQ�RI� WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��&KDQJLQJ�WKH�/DQGVFDSHV�RI�
Justice and Power” (2003) 28 Signs 1233 at 245.

138 Vienna Convention on the Law of Treaties��DERYH�Q�����DUW�������
139 Rome Statute of the International Criminal Court, above n 8, art (7)(1)(h).

140 George E Edwards “International Human Rights Law Challenges to the New International Criminal Court: The Search 

DQG�6HL]XUH�5LJKW�WR�3ULYDF\´�����������<DOH�-�,QW��/DZ�����DW�����
141 Rome Statute of the International Criminal Court��DERYH�Q����DUWV�������F���������DQG�������
142 'DUU\O�5RELQVRQ�³'H¿QLQJ�³&ULPHV�$JDLQVW�+XPDQLW\´�DW�WKH�5RPH�&RQIHUHQFH´��������$P�-�,QW�/DZ����DW����
143 6WDWH�6SRQVRUHG�+RPRSKRELD��*OREDO�/HJLVODWLRQ�2YHUYLHZ�8SGDWH (ILGA, 2020) at 25.

144 Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the Rome Statute,” 

DERYH�Q�����DW���±���
145 Dennis Altman and Jonathan Symons “International Norm Polarization: Sexuality as a Subject of Human Rights 

3URWHFWLRQ´����������,QWHUQDWLRQDO�7KHRU\����DW����
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conceptualised to protect against. Furthermore, considering the jus cogens nature and therefore, 

universal applicability of non-discrimination, the “universal” standard is of lesser concern. 

Scholars also note that the lack of enforcement of antigay laws evidences that persecution of 

queer and trans persons is impermissible.��� While the author of this paper understands the impetus 

behind such an assertion, it cannot be used as a defence. In Norris v Ireland, the European Court 

of Human Rights noted that antigay laws rendered the applicant, a homosexual, a victim, despite 

the law not being enforced; a law “even though […] not enforced in a particular class of cases for 

a considerable time, may be applied again in such cases at any time”.147 The implication of this 

judgement means that the lack of enforcement of anti-gay laws, unfortunately, do not speak to the 

assertion that persecution of queer and trans persons is impermissible. Another defence must be 

found.

A key defence against the charge of queer and trans persons not being “universally recognized” 

XQGHU�LQWHUQDWLRQDO�ODZ�FRPHV�IURP�WKH�WUDJLF�HYHQWV�RI�WKH������2UODQGR�WHUURU�DWWDFNV��,Q�UHVSRQVH�
WR�WKH�DWWDFNV��GLSORPDWLF�DQG�LQWHUQDWLRQDO�OHJDO�H൵RUWV�ZHUH�JDOYDQLVHG�DQG�WKH�8QLWHG�6WDWHV�OHG�
WKH�81�6HFXULW\�&RXQFLO�WR�R൵HU�D�VWDWHPHQW�WKDW�FRQGHPQHG�WKH�DWWDFN�IRU�³WDUJHWLQJ�SHUVRQV�DV�D�
result of their sexual orientation.”148 This statement was joined by Russia and Egypt, countries not 

known for their friendliness to queer and trans persons.149 Furthermore, diplomatic statements were 

released by the main bloc of countries who typically promote opposition to queer and trans rights. 

Saudi Arabia noted that they “pray for the recovery and the healing of all those injured in the attack 

[and] condemn in the strongest terms the attack on innocent people in Orlando.”150 The United Arab 

Emirates promulgated that “such criminal acts that target innocent civilians contradict all moral 

principles and human values.”151�4DWDU�DQG�(J\SW�R൵HUHG�XS�VLPLODU�VWDWHPHQWV�152 It is the words 

of Saad Hariri, the Prime Minister of Lebanon that, for the purposes of this paper, speak the most 

YROXPH��+H�GHVFULEHG�WKH�DWWDFN�DV�³D�VLJQL¿FDQW�FULPH�DJDLQVW�KXPDQLW\�´153 This paper agrees. 

These promulgations demonstrate sexual and gender minorities as people with the right to life 

and the right not to be targeted due to their membership within a collectivity. They also recognise 

that acts of harm against sexual and gender minorities are, at a minimum, wrong. This is all that 

is required for the “universally recognised” standard to be met. While such countries still have 

DQWLJD\�ODZV�RQ�WKHLU�VWDWXWH�ERRNV��WKHVH�VWDWHPHQWV�DQG�GLSORPDWLF�DFWLRQV�³GH¿QH�WKH�YLFWLPV�RI�
the Orlando massacre as people deserving of life” and the injured victims as “innocent civilians.”154 

���� Josh Scheinert “Is Criminalization Criminal?: Antisodomy Laws and the Crime Against Humanity of Persecution” 

(2005) 24 Law & Sexuality: A Review of Lesbian, Gay, Bisexual & Transgender Legal Issues 99 at 130.

147 1RUULV�Y�,UHODQG�(&+5��������������2FWREHU������
148 6RPLQL�6HQJXSWD�³$IWHU�2UODQGR��*D\�5LJKWV�0RYHV�R൵�'LSORPDWLF�%DFN�%XUQHU´�����-XQH�������1HZ�<RUN�7LPHV�

�ZZZ�Q\WLPHV�FRP������������ZRUOG�XQLWHG�QDWLRQV�JD\�ULJKWV�GLSORPDF\�KWPO!�
149 Sengupta, n 148.

150 David Pollock and Mahamed Abdelaziz “Arab Government and Media Reactions to the Orlando Attack” (15 June 

������7KH�:DVKLQJWRQ�,QVWLWXWH�IRU�1HDU�(DVW�3ROLF\��ZZZ�ZDVKLQJWRQLQVWLWXWH�RUJ�SROLF\�DQDO\VLV�DUDE�JRYHUQPHQW�
and-media-reactions-orlando-attack>.

151 Pollock, above n 150.

152 Pollock, above n 150.

153 Pollock, above n 150.

154 Pollock, above n 150.
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Considering these states constitute the main bloc of opposition to queer and trans persons, these 

statements speak to the growing universality of the protection of queer and trans persons. This 

diplomatic and international legal U-turn cannot be explained away; it is contended that it can be 

used to support the argument.

A further challenge to this argument lies in the opinion that “[t]he LGBT community itself has 

not received recognition to the level that their protection can be considered a jus cogens norm,” 

DQG� WKHUHIRUH� QRW� D൵RUGHG� SURWHFWLRQ� LQ� OLJKW� RI� WKH� ³XQLYHUVDOO\� UHFRJQL]HG´� VWDQGDUG�155 It is 

submitted that such an opinion is an erring of international law. It is generally accepted that there 

is a jus cogens prohibition on torture.��� This assertion is supported by international case law.157 

Furthermore, there is a jus cogens prohibition on crimes against humanity; “the perpetration of that 

act on a widespread or systematic basis amounting to crimes against humanity would also have 

the character of jus cogens.”158 Hence, it is indisputable that crimes against humanity (including 

persecution) and torture, both of which queer and trans persons have been subjected to as noted in 

chapter one, are of a jus cogens character. Jus cogens apply to everyone; there is no circumventing 

their universality just because some states do not accept queer and trans persons. As the Inter-

American Court of Human Rights notes jus cogens “have a universal vocation in being applicable 

in all and any circumstances, conforming an imperative law… and bringing about obligations erga 
omnes of protection.”159 Hence, the assertion that “the LGBT community itself has not received 

recognition to the level that their protection can be considered a jus cogens norm” is incorrect. Jus 

cogens apply to an act; they do not exclude anyone from their protectory ambit.

The ICC has also cited sexual orientation as a prohibited ground of adverse distinction. It noted 

that “[u]nder Article 21(3) of the Statute, reparations shall be granted to victims without adverse 

distinction on the grounds of gender [and…] sexual orientation…”��� The Court did not explain 

why sexual orientation was included in their reasoning, however, they cited principle 25 of the UN 

Basic Principles of Reparations which notes that reparations must be “consistent with international 

human rights law” and be “without any discrimination of any kind or on any ground, without 

exception.”��� It is important to note that principle 25 does not explicitly note sexual orientation as 

D�JURXQGV�RI�DGYHUVH�GLVWLQFWLRQ��7KHUHIRUH��LW�LV�WKH�&RXUW¶V�LQWHUSUHWDWLRQ�WKDW�VH[XDO�RULHQWDWLRQ�

155 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting 

WKH�/*%7�3RSXODWLRQ�XQGHU�$UWLFOH���RI�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´�DERYH�Q�����DW������
���� 0DKPRXG�&KHULI�%DVVLRXQL�³,QWHUQDWLRQDO�&ULPHV��µ-XV�&RJHQV¶�DQG�µ2EOLJDWLR�(UJD�2PQHV¶´�����������/DZ�DQG�

&RQWHPSRUDU\�3UREOHPV����DW����
157 3URVHFXWRU�Y�)XUXQGåLMD��-XGJHPHQW��,&7<�7ULDO�&KDPEHU�,7���������7�����'HFHPEHU�������DW�>���@�
158 4XHVWLRQV�5HODWLQJ�WR�WKH�2EOLJDWLRQ�WR�3URVHFXWH�RU�([WUDGLWH��%HOJLXP�Y�6HQHJDO���-XGJHPHQW��[2012] ICJ Rep 2012 

at [99].

159 3XHEOR�%HOOR�0DVVDFUH�Y�&RORPELD��-XGJHPHQW�±�0HULWV��5HSDUDWLRQV�DQG�&RVWV��,$&+5�6HULHV�&�QR�����>����@�
,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV�DW�>��@�

���� Situation in the Democratic Republic of the Congo in the Case of The Prosecutor v Thomas Lubanga Dylio (Decision 
HVWDEOLVKLQJ�WKH�SULQFLSOHV�DQG�SURFHGXUHV�WR�EH�DSSOLHG�WR�UHSDUDWLRQV��,&&�7ULDO�&KDPEHU�,�,&&����������������
August 2012) at [191].

���� %DVLF� 3ULQFLSOHV� DQG� *XLGHOLQHV� RQ� WKH� 5LJKW� WR� D� 5HPHG\� DQG� 5HSDUDWLRQ� IRU� 9LFWLPV� RI� *URVV� 9LRODWLRQV� RI�
International Human Rights Law and Serious Violations of International Humanitarian Law�*$�5HV����������������
principle 25.
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is encompassed by art 21(3).��� The judges of the ICC posit that international law protects queer 

and trans persons. All that is needed is action from the Prosecutor to initiate a case based upon this 

assessment.

D. Conclusion

William Schabas, a leading scholar of international criminal law has previously suggested that 

noting the “relatively primitive stage of international law in the area” it is likely that queer and 

trans persons are not a “universally recognized” group.��� He elaborates further; “the situation 

will undoubtedly change with the progressive development of international human rights law.”��� 

There are numerous international instruments that both explicitly and tacitly provide protection to 

queer and trans persons, even more so after the Orlando terror attacks. Domestic and international 

case law also support this assertion. Even the judges of the ICC have cited sexual orientation as 

a prohibited ground of adverse distinction. As such, this strategy is the best chance to enable full 

and fair justice to be achieved and redress for the queer and trans victims to be gained. As Schabas 

notes above, the progressive development of international human rights law will lead to a time 

where queer and trans persons are protected by international law. That time is now.

V. &ඈඇർඅඎඌංඈඇ��0ඈඏංඇ�)ඈඋඐൺඋൽ�ൺඇൽ�(ඇൽංඇ�,ආඉඎඇංඍඒ

In the same year his country began their vicious persecution of queer and trans persons, Ramzan 

Kadyrov stated “[t]hey are devils. They are not people.”��� These views create and proliferate 

actions of persecution and they are not going away anytime soon. Right-wing populist leaders 

use queer and trans persons as an easy scapegoat, a diversionary tactic to orientate public opinion 

away from their shortcomings. In light of this growing threat and the impunity that has marked 

the persecution of queer and trans persons, a mechanism of accountability needs to be provided. 

As one scholar notes, “international criminal law need[s] to provide an answer to the failure of 

traditional mechanism for protecting human rights.”���� 3DUW� ,,� D൶UPV� WKLV� QRWLRQ� E\� SURYLGLQJ�
examples of impunity and demonstrating the necessity of an expansive interpretation of art 7(1)(h).

3DUW�,,,�DUJXHG�WKH�¿UVW�WKHVLV�RI�WKLV�SDSHU��WKDW�³JHQGHU´�DV�GH¿QHG�LQ�DUW������FDQ�EH�FRQÀDWHG�
with sexual orientation and gender identity. As such, sexual and gender minorities will be brought 

into the ambit of the Rome Statute�DQG�DQ�DFFRXQWDELOLW\�PHFKDQLVP�D൵RUGHG�WR�WKHP��7KLV�FKDSWHU�
relied upon the notion of “constructive ambiguity” that enabled alternative meanings to be drawn. 

Furthermore, the challenges to the “gender” ground were overcome to allow this ground more 

credence in its push for application.

���� Rosemary Grey “Hate Crime Against Humanity? Persecution on the Grounds of Sexual Orientation under the Rome 

6WDWXWH´� ���� )HEUXDU\� ������ %H\RQG� WKH� +DJXH� �KWWSV���EH\RQGWKHKDJXH�FRP������������KDWH�FULPH�DJDLQVW�
KXPDQLW\�SHUVHFXWLRQ�RQ�WKH�JURXQGV�RI�VH[XDO�RULHQWDWLRQ�XQGHU�WKH�URPH�VWDWXWH�!�

���� William Schabas The International Criminal Court: A Commentary on the Rome Statute (1st ed, Oxford University 

Press, Oxford, 2010) at 177.

���� At 171, fn 309.

���� 1HDO�%URYHUPDQ�³&KHFKHQ�3UHVLGHQW�RQ�*D\V��µ7KH\�$UH�'HYLOV��7KH\�$UH�1RW�3HRSOH¶´�����-XO\�������$GYRFDWH�
�ZZZ�DGYRFDWH�FRP�ZRUOG�����������FKHFKHQ�SUHVLGHQW�JD\V�WKH\�DUH�GHYLOV�WKH\�DUH�QRW�SHRSOH!�

���� 1HYHQND�ĈXULü�DQG�RWKHUV�³/HJDO�3URWHFWLRQ�RI�6H[XDO�0LQRULWLHV�LQ�,QWHUQDWLRQDO�&ULPLQDO�/DZ´����������5XVVLDQ�
Law Journal 28 at 31.
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Part IV argued the second thesis of this paper, that international law “universally recognises” 

DQG�D൵RUGV�SURWHFWLRQ�WR�TXHHU�DQG�WUDQV�SHUVRQV��$V�VXFK��WKH\�ZLOO�EH�EURXJKW�LQWR�WKH�PHDQLQJ�RI�
art 7(1)(h). This chapter relied upon numerous instruments and case law to support the proposition 

that international law protects queer and trans persons. Furthermore, the challenges to this ground 

were overcome, namely the notion that queer and trans persons need to be and are not “universally 

recognised.” It was contended that developments after the Orlando terror attacks made this the 

case.

This paper appreciates that the arguments above do nothing to validate the true identities of 

those who are subjected to persecution. By using gender and international law as a guise for sexual 

and gender minorities, this paper is merely buying into the notion of providing “tolerance” rather 

than “justice.”��� However, the law has to start somewhere. It is better to have legal propositions 

that enable accountability for queer and trans persons, than not. With that being said, this paper is 

QRW�FRQFHUQHG�ZLWK�PHUH�WROHUDQFH��/HJDO�UHIRUP�WKDW�HQDEOHV�D൶UPDWLRQ�RI�WKH�WUXH�LGHQWLWLHV�RI�
victims is what is needed. The arguments provided above are just band-aids; temporary solutions 

to impunity. The fact that scholars need to look for loopholes in an instrument intended to end 

impunity just to gain accountability for queer and trans persons, is inane. Reliance on art 7(1)(h) 

speaks to the innate weakness of the Rome Statute when it comes to providing accountability for 

queer and trans persons. Reliance on this article is not enough. Queer and trans individuals could 

be targets of genocide but because they are not mentioned within the prohibited groups, redress 

for them is left to the imagination.��� It is expected that the international community should work 

together to explicitly mention queer and trans identities within art 7(1)(h) and all other relevant 

substantive articles of the Rome Statute��,Q�WKH�PHDQWLPH��WKH�2൶FH�RI�WKH�3URVHFXWRU�QHHGV�WR�
bring a case or numerous cases on the basis of the legal arguments above. It is within their power to 

do so; they can end impunity.��� Furthermore, it is contended that art 7(1)(k) should be given further 

VFKRODUO\�DWWHQWLRQ�WR�¿OO�WKH�UHJXODWRU\�JDS�
Queer and trans persons are brought up in a world that tells them from the very outset, that they 

DUH�DEQRUPDO�DQG�WR�VRPH�GHJUHH��GHVHUYLQJ�RI�WKH�KDUP�VRFLHW\�D൷LFWV�XSRQ�WKHP��7KH\�LQWHUQDOLVH�
it. They believe it. When the world lets crimes of the greatest magnitudes against queer and trans 

persons go unaddressed, they believe it a little more. For the queer and trans persons subjected 

WR�SHUVHFXWLRQ��LW�LV�QRW�MXVW�WKH�WKRXJKW�RI�DEQRUPDOLW\�WKDW�D൷LFWV�WKHP��,W�LV�WRUWXUH��LW�LV�UDSH��LW�
is extra-judicial killing and it is state-sponsored criminalisation of their very being. As such, the 

promises of equality and accountability are a fallacy. It does not have to be this way. With action 

from the International Criminal Court, the impunity that has been perennial in such circumstances 

can begin to disappear. Queer and trans persons can start to believe they are deserving of a world 

that values them and importantly for those subjected to persecution, a world that provides justice. 

This is what international criminal law was conceptualised for.

���� Jasbir Puar Terrorist Assemblages: Homonationalism in Queer Times (Duke University Press, Durham, 2007).

���� Rome Statute of the International Criminal Court��DERYH�Q����DUW���
���� Allison Marston Danner “Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the International 

Criminal Court” (2013) 97 Am J Int Law 510.



$ඊඎංൿൾඋ�0ൺඇൺൾආൾඇඍ�ൺඇൽ�ඍඁൾ�/ൺඐ�� 
$ඇ�$ඉඉඅංർൺඍංඈඇ�ඈൿ�0ൺඌඅඈඐ¶ඌ�+ංൾඋൺඋർඁඒ�ඈൿ�1ൾൾൽඌ� 

ൺඇൽ�6ඎඌඍൺංඇൺൻඅൾ�'ൾඏൾඅඈඉආൾඇඍ�*ඈൺඅ�6ංඑ

%ඒ�'ൺඇඇංൾඅඅൾ�*උൺඁൺආ

I. ,ඇඍඋඈൽඎർඍංඈඇ

7KH�+DYHORFN�1RUWK�GULQNLQJ�ZDWHU�FDPS\OREDFWHULRVLV�LQFLGHQW�LQ������KLJKOLJKWHG�YDULRXV�LVVXHV�
in relation to aquifer management in New Zealand. The report of the Havelock North Drinking 

:DWHU�,QTXLU\�IRXQG�WKDW�WKH�FDPS\OREDFWHULRVLV�DPRQJ�WKH�D൵HFWHG�+DYHORFN�1RUWK�UHVLGHQWV�ZDV�
caused by their drinking water being contaminated with campylobacter bacterium.1 The Report 

stated that the likely source of the campylobacter bacterium was sheep faeces.2 Ultimately, sheep 

IDHFHV�KDG�FRQWDPLQDWHG�WKH�ZDWHU�VXSSO\�DW�%URRNYDOH�5RDG¶V�ERUH���DQG���3
The Report found that there were no criticism to be attributed to the farmers who had sheep 

grazing in the paddocks near these neighbouring contaminated bores.4 This was because having 

their sheep grazing in this area was a permitted activity and therefore did not require a resource 

consent.5�(VVHQWLDOO\��WKLV�¿QGLQJ�KLJKOLJKWV�WKH�LVVXH�RI�FODVVLI\LQJ�WKH�ODQG�XVH�DFWLYLW\�RI�VKHHS�
grazing in paddocks in close proximity to groundwater used for drinking water supply as a permitted 

DFWLYLW\��7KLV�ZLOO�EH�WHUPHG�WKH�³¿UVW�LVVXH´��7KLV�¿UVW�LVVXH�UDLVHV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�ODQG�
use activity of sheep grazing should be something other than a permitted activity, when there is 

SRWHQWLDO� IRU� WKH�DFWLYLW\� WR�DGYHUVHO\�D൵HFW� WKH�TXDOLW\�RI�JURXQGZDWHU�XVHG�IRU�GULQNLQJ�ZDWHU�
purposes in near proximity. 

The Report further stated that the Te Mata aquifer, where the contaminated drinking water was 

drawn from, was not a “source of aged water”.� It was noted that this can indicate that pathogens 

are entering into the aquifer through surface water.7�7KLV�¿QGLQJ�KLJKOLJKWV�WKH�LVVXH�RI�DEVWUDFWLQJ�
groundwater that is not a source of aged water for drinking water purposes. This will be referred to 

as the “second issue”. This second issue raises the question of whether groundwater that is young 

in age should be used for drinking water sources at all. 

� LLB Hons, University of Waikato.

1 Government Inquiry into Havelock North Drinking Water +DYHORFN� 1RUWK� 'ULQNLQJ� :DWHU� ,QTXLU\�� 6WDJH� ��
�'HSDUWPHQW�RI�,QWHUQDO�$൵DLUV��0D\�������DW�>��@��

2 Government Inquiry into Havelock North Drinking Water, above n 1, at [10].

3 At [33].

4 At [221].

5 At [221].

�� At [17].

7 Government Inquiry into Havelock North Drinking Water +DYHORFN� 1RUWK� 'ULQNLQJ� :DWHU� ,QTXLU\�� 6WDJH� ��
�'HSDUWPHQW�RI�,QWHUQDO�$൵DLUV��'HFHPEHU�������DW�>���@�
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3DXO�:KLWH� KDV� VXJJHVWHG� WKDW�0DVORZ¶V� +LHUDUFK\� RI� 1HHGV� FRXOG� SRWHQWLDOO\� EH� XVHG� WR�
improve aquifer management legislation frameworks and policies in New Zealand.8 This is an 

LQWHUHVWLQJ�SURSRVLWLRQ�LQ�OLJKW�RI�WKH�WZR�LGHQWL¿HG�LVVXHV�UHODWLQJ�WR�DTXLIHU�PDQDJHPHQW��,Q�YLHZ�
RI�WKHVH�WZR�LVVXHV�DQG�:KLWH¶V�WKHVLV��WKLV�DUWLFOH�ZLOO�H[SORUH�KRZ�0DVORZ¶V�+LHUDUFK\�RI�1HHGV�
can be used as a lens to identify aquifer management issues and gaps within current law and policy.

7KHUH�DUH�VL[�VXEVWDQWLYH�SDUWV��3DUW�,,�ZLOO�H[SODLQ�0DVORZ¶V�+LHUDUFK\�RI�1HHGV��0DVORZ¶V�
+21���,W�ZLOO�SURYLGH�D�EULHI�RYHUYLHZ�RI�WKH�GL൵HUHQW�QHHGV�HQFRPSDVVHG�ZLWKLQ�WKH�KLHUDUFK\�
including the physiological, safety, love, esteem and self-actualisation needs. Part III will discuss 

6XVWDLQDEOH� 'HYHORSPHQW� *RDO� 6L[� �6'*��� 7KH� JRDO¶V� WDUJHWV� DQG� LWV� UHOHYDQFH� WR� DTXLIHU�
PDQDJHPHQW�ZLOO�EH�H[DPLQHG� LQ� WKLV� VHFWLRQ��3DUW� ,9�ZLOO� H[SORUH� WKH� VWDWH�RI�1HZ�=HDODQG¶V�
groundwater and aquifers. It is submitted in this section that New Zealand is arguably not meeting 

WKHLU�JRDOV�LQ�6'*��ZLWK�UHVSHFW�WR�JURXQGZDWHU��3DUW�9�ZLOO�LGHQWLI\�WKH�UHOHYDQW�ODZ�DQG�SROLF\�
DVVRFLDWHG�ZLWK�WKH�WZR�VSHFL¿HG�LVVXHV��3DUW�9,�ZLOO�XWLOLVH�0DVORZ¶V�+21�DQG�6'*��DV�D�OHQV�WR�
LGHQWLI\�WKH�JDSV�ZLWKLQ�ODZ�DQG�SROLF\�DVVRFLDWHG�ZLWK�WKH�WZR�VSHFL¿HG�LVVXHV��,Q�WKLV�VHFWLRQ�LW�
is suggested that there are various gaps within law and policy that need to be addressed in relation 

to the two issues. Part VII will discuss what the law ought to look like in regard to addressing the 

LVVXHV�DQG�JDSV� LGHQWL¿HG�DV�D�UHVXOW�RI�XVLQJ�6'*��DQG�0DVORZ¶V�+21�DV�D� OHQV�� ,Q�HVVHQFH��
this section proposes that sheep should not be allowed in paddocks that are in close proximity to 

underground aquifer sources used for drinking water, or alternatively, the activity should require 

a resource consent, rather than be a permitted activity. Furthermore, it is recommended that the 

abstraction of young groundwater used for drinking water purposes should not be allowed. Lastly, 

WKLV�VHFWLRQ�UHFRPPHQGV�WKDW�0DVORZ¶V�+21�DQG�6'*��EH�LQWHJUDWHG�LQWR�1HZ�=HDODQG�ODZ�DQG�
policy associated with aquifer management, particularly in terms of the management of drinking 

ZDWHU�VRXUFHV��7KLV�VXSSRUWV�:KLWH¶V�WKHVLV�LQ�WHUPV�RI�0DVORZ¶V�+21�
7KH�¿QGLQJV� WKDW� DUH�PDGH� DUH� VLJQL¿FDQW� EHFDXVH� WKH\� LGHQWLI\�ZKHUH� ODZ� DQG� SROLF\� FDQ�

EH�LPSURYHG�LQ�WHUPV�RI�DGGUHVVLQJ�WKH�WZR�VSHFL¿HG�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�\RXQJ�
JURXQGZDWHU�DEVWUDFWLRQ��8OWLPDWHO\��WKH�¿QGLQJV�FDQ�KHOS�HQVXUH�WKDW�0DVORZ¶V�+21�DUH�PHW��DQG�
WKDW�6'*��LV�DFKLHYHG�LQ�WHUPV�RI�DTXLIHU�PDQDJHPHQW�

II. 0ൺඌඅඈඐ¶ඌ�+ංൾඋൺඋർඁඒ�ඈൿ�1ൾൾൽඌ

,Q�UHODWLRQ�WR�:KLWH¶V�WKHVLV��LW�LV�VXEPLWWHG�WKDW�0DVORZ¶V�+LHUDUFK\�RI�1HHGV�FDQ�EH�UHODWHG�WR�
aquifer management law and policy. How it can be used to address aquifer management legislation 

DQG�SROLF\�JDSV�DQG�LVVXHV�ZLOO�EH�H[SORUHG�DW�D�ODWHU�VWDJH��$�EULHI�RYHUYLHZ�RI�0DVORZ¶V�+21�
will now be presented.

Abraham Maslow proposed a theory of human motivation in 1943.9 In his positive theory, he 

DUJXHG�WKDW�WKHUH�DUH�¿YH�VHWV�RI�EDVLF�QHHGV��QDPHO\��SK\VLRORJLFDO��VDIHW\��ORYH��HVWHHP��DQG�VHOI�
actualisation needs, which are ordered in a prepotency hierarchy.10 The prepotency aspect of the 

hierarchy means that the most prepotent needs, such as physiological needs, must be “fairly well 

VDWLV¿HG´�EHIRUH�RWKHU�QHHGV�ZLOO�HPHUJH�DQG�³GRPLQDWH�WKH�FRQVFLRXV�OLIH´�11 This concept has also 

8 3DXO�:KLWH�³0DVORZ¶V�+LHUDUFK\�RI�1HHGV�DQG�ZDWHU�PDQDJHPHQW´��������������-RXUQDO�RI�+\GURORJ\���
9 Abraham Maslow “A Theory of Human Motivation” (1943) 50 Psychological Review 370. 

10 At 394.

11 At 395.
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been referred to, by Maslow, as the “principle of relative potency”.12 It is important to mention that 

the emergence of these other needs is not always sudden, and the satisfaction of the most prepotent 

needs may be taking place at the same time as the satisfaction of other needs, demonstrating that 

partial satisfaction of all the basic needs can sometimes occur simultaneously.13�7KHVH�¿YH�EDVLF�
needs are not necessarily determinants of behaviour, however, humans may be motivated to want 

the “most prepotent needs” in the hierarchical framework, rather than other needs when deprived 

of all needs.14�7KLV�WKHRU\�LV�UHIHUUHG�WR�DV�0DVORZ¶V�+LHUDUFK\�RI�1HHGV��(DFK�VHW�RI�EDVLF�QHHGV�
will now be considered in turn starting with physiological needs. 

Maslow proposed that physiological needs are the “most prepotent needs” of all human needs 

and they are a major motivator in comparison to other needs.15 The list of physiological needs is not 

exhaustive.�� Physiological needs are not necessarily homeostatic.17 They fall under the category of 

“lower” needs as opposed to “higher” needs.18 An example of a physiological need is food.19 This is 

because no other interests exist but food when a man is extremely hungry, according to Maslow.20

$IWHU�WKH�SK\VLRORJLFDO�QHHGV�KDYH�EHHQ�VDWLV¿HG�WR�DQ�H[WHQW��VDIHW\�QHHGV�EHFRPH�UHOHYDQW��
According to Maslow, depending on the circumstances, safety needs may be more important than 

SK\VLRORJLFDO�QHHGV�RQFH�SK\VLRORJLFDO�QHHGV�KDYH�EHHQ� VDWLV¿HG�21 The need for safety can be 

GHPRQVWUDWHG�WKURXJK�DQ�REVHUYDWLRQ�RI�FKLOGUHQ¶V�RU�LQIDQWV¶�EHKDYLRXU�22�)RU�H[DPSOH��LQIDQW¶V�
DQG�FKLOGUHQ¶V�QHHG�IRU�VDIHW\�LV�HYLGHQW�WKURXJK�WKHLU�UHDFWLRQ�ZKHQ�WKH\�IHHO�HQGDQJHUHG�GXH�WR�
reasons such as “rough handling” or “inadequate support”.23 In regard to adults, the need for safety 

can be drawn from the general preference for “familiar rather than unfamiliar things”.24 Safety 

QHHGV� LQ� DGXOWV� FDQ�EH� VDWLV¿HG� WKURXJK� WKH�DYDLODELOLW\�RI� D� VRFLHW\� WKDW� LV�SHDFHIXO�� JRRG�DQG�
running smoothly.25

/RYH�QHHGV�DUH�FRQFHUQHG�ZLWK�ORYH��D൵HFWLRQ�DQG�EHORQJLQJQHVV��� After the lower physiological 

DQG� VDIHW\� QHHGV� KDYH� EHHQ� JUDWL¿HG� LQ� VRPH� UHJDUG�� D� SHUVRQ� ZLOO� H[SHULHQFH� D� ³KXQJHU� IRU�
D൵HFWLRQDWH�UHODWLRQV�ZLWK�SHRSOH�LQ�JHQHUDO´�27 Maslow proposed that to have a place in this world 

is something that a person wants more than anything else at this love needs level.28

12 $EUDKDP�0DVORZ�³µ+LJKHU¶�DQG�¶/RZHU¶�1HHGV´�����������7KH�-RXUQDO�RI�3V\FKRORJ\�����DW������
13 Maslow, above n 9, at 388.

14 At 387.

15 At 373.

��� At 372.

17 At 372.

18 Paul White, above n 8, at 2.

19 Maslow, above n 9, at 373.

20 At 375.

21 $W�����
22 $W�����
23 $W�����
24 At 379.

25 At 378–379.

��� At 380.

27 At 381.

28 At 381.
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In relation to esteem needs, in order to avoid the production of weakness, inferiority, and 

helplessness feelings, people generally have a need for self-respect and a “high evaluation of 

WKHPVHOYHV´�RQFH�RWKHU�QHHGV�KDYH�EHHQ�VRPHZKDW�VDWLV¿VHG�29 These esteem needs can be achieved 

WKURXJK�WKH�JUDWL¿FDWLRQ�RI�WKH�DFKLHYHPHQW��VWUHQJWK��FRQ¿GHQFH��IUHHGRP��LQGHSHQGHQFH��SUHVWLJH��
and reputation desires.30

7KH�¿QDO�QHHG�IRU�VHOI�DFWXDOLVDWLRQ�UHODWHV�WR�WKH�LQGLYLGXDO¶V�QHHG�WR�GR�³ZKDW�KH�LV�¿WWHG�IRU´��
DQG� WKH�GHVLUH� WR�EH�VHOI�IXO¿OOHG�31 This need arises out of the development of “discontent and 

UHVWOHVVQHVV´�DIWHU�WKH�RWKHU�QHHGV�KDYH�EHHQ�VDWLV¿HG�32 The need for self-actualisation is a “higher” 

need.33 People who have achieved a self-actualisation level of living are the ones who most love 

mankind.34

III. 6ඎඌඍൺංඇൺൻඅൾ�'ൾඏൾඅඈඉආൾඇඍ�*ඈൺඅ�6ංඑ

It is submitted that no examination of aquifer management would be complete without considering 

WKH�8QLWHG�1DWLRQV¶�6XVWDLQDEOH�'HYHORSPHQW�*RDOV��7KLV�LV�EHFDXVH�WKH�1HZ�=HDODQG�*RYHUQPHQW�
KDV�FRPPLWWHG�WR�WKH�6XVWDLQDEOH�'HYHORSPHQW�*RDOV��LQFOXGLQJ�6XVWDLQDEOH�'HYHORSPHQW�*RDO���
�6'*���FRQFHUQHG�ZLWK�FOHDQ�ZDWHU�DQG�VDQLWDWLRQ�35 In 2015, the United Nations General Assembly 

adopted the 2030 Agenda for Sustainable Development.�� Within this Agenda is a list of seventeen 

Sustainable Development Goals.37 The goals and targets set out in the Agenda aim to build on and 

achieve what the Millennium Development Goals did not accomplish.38 The former Millennium 

'HYHORSPHQW�*RDO�6HYHQ�UHODWLQJ�WR�HQYLURQPHQWDO�VXVWDLQDELOLW\�ZDV�PRGL¿HG�LQWR�6'*��LQ�WKH�
2015 Agenda.39�6'*��LV�H[SOLFLWO\�UHODWHG�WR�WR�DTXLIHU�PDQDJHPHQW�ODZ�DQG�SROLF\��$Q�RYHUYLHZ�
RI�6'*��DQG�WKH�UHOHYDQW�WDUJHWV�ZLWKLQ�WKLV�JRDO�ZLOO�QRZ�EH�JLYHQ��,W�ZLOO�EH�GHPRQVWUDWHG�ZK\�
WKHVH�WDUJHWV�DUH�UHOHYDQW��WKXV�EULHÀ\�KLJKOLJKWLQJ�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�WDUJHW�DQG�DTXLIHU�
management. 

7KH� RYHUDOO� JRDO� RI� 6'*�� LV� WR� ³HQVXUH� DYDLODELOLW\� DQG� VXVWDLQDEOH�PDQDJHPHQW� RI� ZDWHU�
and sanitation for all”.40 Within this overarching goal are certain targets which are aiming to be 

DFKLHYHG�ZLWKLQ�VSHFL¿F� WLPH�IUDPHV��7DUJHW����� LV�DLPHG�DW�DFKLHYLQJ�³XQLYHUVDO�DQG�HTXLWDEOH�
DFFHVV�WR�VDIH�DQG�D൵RUGDEOH�GULQNLQJ�ZDWHU�IRU�DOO´�E\������41 This target is relevant to aquifer 

management because underground aquifers are often a source of drinking water for populations, as 

29 At 381–382.

30 At 381–382.

31 At 382.

32 At 382.

33 Maslow, above n 12, at 434.

34 $W�����
35 8QLWHG�1DWLRQV�³*RDO��´��KWWSV���VGJV�XQ�RUJ!�
��� Transforming our world: the 2030 Agenda for Sustainable Development�*$�5HV��������������
37 $W�������
38 At Preamble.

39 Sukanya Som and Bimal Prasanna Mohanty “The road from Millennium Development Goals to Sustainable 

Development Goals: A Transition in Need Hierarchy” (2018) II RDWU Bulletin of Science 24 at 33. 

40 Transforming our world: the 2030 Agenda for Sustainable Development�*$�5HV�������������DW�������
41 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
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GHPRQVWUDWHG�LQ�WKH�+DYHORFN�1RUWK�FDVH�H[DPSOH��7DUJHW�����LV�FRQFHUQHG�ZLWK�LPSURYLQJ�ZDWHU�
TXDOLW\�WKURXJK�VSHFL¿F�PHWKRGV�E\������42 These methods include “reducing pollution, eliminating 

dumping and minimizing release of hazardous chemicals and materials, halving the proportion of 

untreated wastewater and substantially increasing recycling and safe reuse globally”.43 This target 

is relevant to the quality of water embodied within a underground aquifer, like the Te Mata aquifer. 

7DUJHW� ���� UHODWHV� WR� LQFUHDVLQJ� H൶FLHQF\� LQ� ZDWHU�XVH� DQG� ZRUNLQJ� WRZDUGV� WKH� UHGXFWLRQ� RI�
SHRSOH�VX൵HULQJ�IURP�ZDWHU�VFDUFLW\�E\������44 This target is relevant to underground aquifer water 

XVDJH�DQG�DOORFDWLRQ��7DUJHW�����LV�DLPHG�DW�ZDWHU�UHODWHG�HFRV\VWHPV¶�SURWHFWLRQ�DQG�UHVWRUDWLRQ�45 

This includes “mountains, forests, wetlands, rivers, aquifers and lakes”.�� This target has a direct 

UHODWLRQVKLS�ZLWK� WKH� SURWHFWLRQ� DQG� UHVWRUDWLRQ�RI� XQGHUJURXQG� DTXLIHUV��7DUJHW� ��D� IRFXVHV� RQ�
developing countries in regard to the expansion of international cooperation and capacity building 

support.47 This target is relevant to aquifer management in the sense that the need for coordinated 

DQG�MRLQHG�XS�JRYHUQPHQW�DW�DOO�OHYHOV�LV�HVVHQWLDO��7DUJHW���E�DLPV�DW�LPSURYLQJ�VDQLWDWLRQ�DQG�ZDWHU�
management through the participation of local communities in sanitation and water management 

being supported and strengthened. This target is relevant to the new freshwater planning process 

DQG�OLPLWHG�DSSHDO�ULJKWV�LQ�1HZ�=HDODQG��$FFRUGLQJO\��6'*��LV�UHOHYDQW�WR�DTXLIHU�PDQDJHPHQW�
in a variety of ways.

It should be noted that governments individually decide on how their national strategies, policies, 

planning and processes will incorporate the targets in relation to the Sustainable Development 

Goals.48 In 2019, the New Zealand Government released a report detailing their progress towards 

the Sustainable Development Goals.49�:LWK� UHIHUHQFH� WR� 6'*��� WKH� UHSRUW� VWDWHG� WKDW� D� FOHDU�
priority for New Zealand was the “sustainable development of freshwater” and freshwater quality 

improvement.50�6SHFL¿F�NH\�JRDOV�RI�WKH�1HZ�=HDODQG�*RYHUQPHQW��LQ�UHJDUG�WR�6'*���ZHUH�WR�
“reduce key sources of pollution” from urban land use and farming in relation to water ecosystems, 

and to create a system which facilitated the meaningful engagement of well-informed communities 

in “integrated catchment planning” and the “management of water services”.51 The report also 

LGHQWL¿HG�WKDW�WKH�1HZ�=HDODQG�*RYHUQPHQW�KDG�DOUHDG\�LPSOHPHQWHG�YDULRXV�LQLWLDWLYHV�LQ�RUGHU�WR�
DGGUHVV�WKH�WDUJHWV�XQGHU�6'*���)RU�H[DPSOH��LQLWLDWLYHV�LQFOXGHG�WKH�³UHYLHZ�RI�WKH�7KUHH�:DWHUV�
service regulation”, the creation of a policy development taskforce, the “Essential Freshwater 

Policy Programme”, and the “Freshwater Improvement Fund” and more.52 These initiatives and 

WKHLU�H൵HFWLYHQHVV�LQ�UHODWLRQ�WR�WKH�WZR�LVVXHV�ZLOO�EH�FRQVLGHUHG�DW�D�ODWHU�VWDJH�

42 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
43 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
44 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
45 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
��� 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
47 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
48 Transforming our world: the 2030 Agenda for Sustainable Development, above n 40, at [55].

49 New Zealand Government +H�ZDND�HNH�QRD�7RZDUGV�D�EHWWHU�IXWXUH��WRJHWKHU��1HZ�=HDODQG¶V�SURJUHVV�WRZDUGV�WKH�
6'*V�±����� (July 2019).

50 New Zealand Government, above n 49, at 49–53.

51 At 49.

52 At 51–52.
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IV. $ඊඎංൿൾඋඌ�ൺඇൽ�*උඈඎඇൽඐൺඍൾඋ

,W�LV�EULHÀ\�ZRUWK�GLVFXVVLQJ�DTXLIHUV�DQG�JURXQGZDWHU��7KLV�LV�EHFDXVH�DFFRUGLQJ�WR�5DHZ\Q�3HDUW�
“there is a poor understanding of groundwater resources” in New Zealand, and this is despite the 

reliance on groundwater resources for drinking water purposes by a third of the people living in 

New Zealand.53 In essence, basement or sedimentary aquifers are where groundwater is primarily 

sourced from.54 Groundwater around the world is under threat from climate change, contamination 

and human development.55 This is concerning because approximately half of all drinking water 

globally is sourced from groundwater.��

,Q�1HZ�=HDODQG��WKH�0LQLVWU\�IRU�WKH�(QYLURQPHQW�KDV�LGHQWL¿HG�LQ�WKH�Our Freshwater 2020 
report that many groundwater aquifers around New Zealand are polluted with “unnaturally high 

levels of nutrients, chemicals, disease-causing pathogens, and sediment”.57 However, it should be 

noted that the results regarding groundwater quality are mixed.58 The Ministry for the Environment 

KDV�VWDWHG�WKDW�WKHUH�FDQQRW�EH�DQ�HVWLPDWLRQ�RQ�WKH�³VSHFL¿F�H൵HFWV�RI�ODQG�XVH�RQ�JURXQGZDWHU�
quality”, however, there is an indication that groundwater in certain monitored locations had been 

³LQÀXHQFHG�E\�LQGXVWULDOLVHG�DJULFXOWXUH´�59�7KLV�¿QGLQJ�LV�VXSSRUWHG�E\�&RQQLH�%ROOHQ�ZKR�IRXQG�
that groundwater in the Waikato region of New Zealand is “subject to higher levels of nutrients 

than what would normally occur” due to the 3000 dairy herds in the region creating “as much waste 

as 5 million people”.�� The Ministry for the Environment has submitted that groundwater pollution 

“comes from the mosaic of cities, farms, and plantation forests” thus not attributing blame for 

groundwater pollution and contamination to one single land use activity.�� Ultimately, the current 

JURXQGZDWHU�TXDOLW\�¿QGLQJV�E\�WKH�0LQLVWU\�IRU�WKH�(QYLURQPHQW�LQGLFDWH�WKDW�1HZ�=HDODQG�KDV�
QRW�DFKLHYHG�LWV�JRDOV�\HW�LQ�WHUPV�RI�PHHWLQJ�6'*���GXH�WR�DQ�DUUD\�RI�UHDVRQV�

V. 5ൾඅൾඏൺඇඍ�/ൺඐ

The current relevant law administered by local authorities in the context of the two issues will now 

EH�LGHQWL¿HG��7KH�UHOHYDQW� ODZ�ZLOO� WKHQ�EH�DSSOLHG�WR�WKH�WZR�LVVXHV��7KH�+DZNH¶V�%D\�UHJLRQ�
will be used as a case example to demonstrate the relevant law in a practical context. Overall, this 

53 Raewyn Peart “Innovative approaches to water resource management: A comparison of the New Zealand and South 

African approaches” (2001) 5 New Zealand Journal of Environmental Law 127 at 149.

54 Chihurumnanya Belema Nwankwo and others “Groundwater Constituents and Trace Elements in the Basement 

Aquifers of Africa and Sedimentary Aquifers of Asia: Medical Hydrogeology of Drinking Water Minerals and 

7R[LFDQWV´����������(DUWK�6\VWHPV�DQG�(QYLURQPHQW�����DW�����
55 8SPDQX�/DOO�� /DXUHOLQH� -RVVHW� DQG�7HVV�5XVVR� ³$�6QDSVKRW� RI� WKH�:RUOG¶V�*URXQGZDWHU�&KDOOHQJHV´� ������� ���

Annual Review of Environment and Resources 171 at 171.

��� 'DQLHO�6PLWK�DQG�RWKHUV�³$�PXOWL�DSSURDFK�DVVHVVPHQW�RI�ODQG�XVH�H൵HFWV�RQ�JURXQGZDWHU�TXDOLW\�LQ�D�NDUVWLF�DTXLIHU´�
���������+HOL\RQ���DW���

57 Ministry for the Environment Our Freshwater 2020 (April 2020) at 29.

58 At 39.

59 At 39.

��� &RQQLH� %ROOHQ� ³0DQDJLQJ� WKH�$GYHUVH� (൵HFWV� RI� ,QWHQVLYH� )DUPLQJ� RQ�:DWHUZD\V� LQ� 1HZ� =HDODQG� ±� 5HJLRQDO�
Approaches to the Management of Non-point Source Pollution” (2015) 19 New Zealand Journal of Environmental 

Law 207 at 211.

��� Ministry for the Environment, above n 57, at 29.
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section will consider a variety of pieces of legislation and policy, beginning with the Resource 

Management Act 1991.

A. Resource Management Act 1991

Section 9 of the Resource Management Act 1991 (RMA) is a good starting point in terms of 

the relevant law because it sets out certain restrictions in relation to the use of land.�� Taking 

into account s 9, provided that a person does not contravene a national environmental standard, 

regional rule or district rule in relation to the use of land, essentially “any use of land is allowed” in 

accordance with the RMA.�� However, a resource consent may expressly allow a person to use land 

in a manner that contravenes a national environmental standard, regional rule or district rule.�� A 

resource consent is not required for activities described as “permitted” in Acts, regulations, national 

environmental standards, plans or proposed plans.�� A resource consent is required for activities 

described as “controlled”, “restricted discretionary”, “discretionary” or “non-complying”.�� When 

an activity is described as “prohibited”, no resource consent can be granted.�� In relation to the 

information required in an application for a resource consent, s 88 and sch 4 of the RMA sets out 

WKDW�DQ�³DVVHVVPHQW�RI�WKH�DFWLYLW\¶V�H൵HFWV�RQ�WKH�HQYLURQPHQW´�LV�UHTXLUHG��� These aspects of the 

50$�FDQ�EH�DSSOLHG�WR�WKH�¿UVW� LVVXH�EHFDXVH��LI�VKHHS�JUD]LQJ�LQ�D�SDGGRFN�QHDU�JURXQGZDWHU�
is categorised as a permitted activity, like what happened in the Havelock North incident, then 

HVVHQWLDOO\�WKH�DFWLYLW\�LV�DOORZHG�DQG�QR�DVVHVVPHQW�RI�HQYLURQPHQWDO�H൵HFWV�RU�UHVRXUFH�FRQVHQW�
application is required under s 88 and sch 4 of the RMA. This arguably leaves groundwater in near 

SUR[LPLW\�RSHQ�WR�EHLQJ�DGYHUVHO\�D൵HFWHG�E\�WKH�FRQVHTXHQFHV�DVVRFLDWHG�ZLWK�VKHHS�JUD]LQJ��
Sections 30 and 31 of the RMA are worth considering in terms of relevant law because they 

set out the jurisdiction of regional councils and territorial authorities in relation to land use, among 

other things.�� Under s 30 of the RMA, regional councils have “limited responsibility for land 

use”.70 Essentially, s 30 stipulates that regional councils have the function of controlling the use of 

ODQG�IRU�WKH�SXUSRVHV�VHW�RXW�LQ�V�������F��RI�WKH�50$�LQ�UHODWLRQ�WR�WKH�³SXUSRVH�RI�JLYLQJ�H൵HFW�
WR´�WKH�50$�LQ�LWV�RZQ�VSHFL¿F�UHJLRQ�71 Regional councils can “control the use of land” for the 

purpose of “the maintenance and enhancement of the quality of water in water bodies”72 and “the 

maintenance of the quantity of water in water bodies”.73 These functions relate to groundwater 

DQG� DTXLIHUV� EHFDXVH� WKH�50$�GH¿QHV� ³ZDWHU� ERG\´� DV� ³IUHVK�ZDWHU� RU� JHRWKHUPDO�ZDWHU� LQ� D�
river, lake, stream, pond, wetland, or aquifer, or any part thereof, that is not located within the 

��� Resource Management Act 1991, s 9.

��� Derek Nolan (ed) Environmental and Resource Management Law (online ed, LexisNexis) at [4.2].

��� 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@��5HVRXUFH�0DQDJHPHQW�$FW�������V���
��� Resource Management Act 1991, s 87A.

��� Section 87A.

��� 6HFWLRQ���$����
��� Schedule 4.

��� Section 30; Section 31.

70 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@�
71 Resource Management Act 1991, s 30.

72 Section 30(c)(ii).

73 Section 30(c)(iii).
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coastal marine area”.74 Therefore, this function includes aquifers. In the Government Inquiry into 

the Havelock North drinking water incident, it was recommended, that within s 30 of the RMA, 

WKHUH�VKRXOG�EH�D�VSHFL¿F�IXQFWLRQ�RI�UHJLRQDO�FRXQFLOV�WR�SURWHFW�DQG�PDQDJH�VRXUFHV�RI�GULQNLQJ�
water.75�7KLV� UHFRPPHQGDWLRQ�KDV�QRW�EHHQ� LPSOHPHQWHG��6HFWLRQ����FDQ�EH�DSSOLHG� WR� WKH�¿UVW�
issue because in terms of the maintenance and enhancement of groundwater quality, as per s 30, 

Regional councils can control the use of land. This means that Regional councils can control the 

land on which sheep graze, in order to maintain and enhance the groundwater in the area, as per 

s 30 by including rules in regional plans.

Under s 31 of the RMA, territorial authorities have the function of “the control of any actual 

RU� SRWHQWLDO� H൵HFWV� RI� WKH� XVH�� GHYHORSPHQW�� RU� SURWHFWLRQ� RI� ODQG´��� Essentially, territorial 

authorities are “responsible within their respective districts for land use”.77 Evidently, there is some 

overlap regarding the jurisdiction of land use between regional councils and territorial authorities. 

8OWLPDWHO\��WKLV�VHFWLRQ�UHODWHV�WR�WKH�¿UVW�LVVXH�LQ�WHUPV�RI�ODQG�XVH�DQG�VKHHS�JUD]LQJ�
Section 15 of the RMA deals with discharges of contaminants into the environment.78 Under this 

section, no person is allowed to discharge contaminants into the environment unless the discharge 

is expressly allowed by resource consents, rules in regional plans or national environmental 

standards or regulations.79�7KLV�VHFWLRQ�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�WKHUH�PD\�EH�GL൵XVH�
GLVFKDUJHV��OLNH�DQLPDO�ZDVWH��WKDW�UHVXOW�IURP�VKHHS�JUD]LQJ�LQ�SDGGRFNV��7KHVH�GL൵XVH�GLVFKDUJHV�
PD\�WKHQ�HQWHU�JURXQGZDWHU�DQG�DGYHUVHO\�D൵HFW�LWV�TXDOLW\��7KLV�UDLVHV�WKH�TXHVWLRQ�RI�ZKHWKHU�V����
DGHTXDWHO\�GHDOV�ZLWK�WKH�¿UVW�LVVXH�LQ�WHUPV�RI�GLVFKDUJHV�RI�DQLPDO�ZDVWH�LQWR�WKH�HQYLURQPHQW�
absent rule making or enforcement by regional councils.

The RMA additionally sets out the requirements regarding the preparation of regional plans, 

DQG�WKH�UXOHV�ZLWKLQ�WKH�UHJLRQDO�SODQV��7KLV�H[SOLFLWO\�UHODWHV�WR�UHJLRQDO�FRXQFLOV��6HFWLRQV���������
�������DQG����DUH�UHOHYDQW�VHFWLRQV�UHODWLQJ�WR�UHJLRQDO�SODQV��,Q�WHUPV�RI�V�����WKLV�VHFWLRQ�RXWOLQHV�
that a regional plan must be prepared and changed by a regional council “in accordance with 

its functions under section 30”.80 This includes the previously mentioned s 30 functions relating 

WR� ODQG�XVH�DQG�JURXQGZDWHU��6HFWLRQ����VSHFL¿HV� WKDW�ZKHQ�D�UHJLRQDO�FRXQFLO�PDNHV�D�UXOH� LQ�
D� UHJLRQDO�SODQ�� WKH\�³VKDOO�KDYH� UHJDUG� WR� WKH� DFWXDO�RU�SRWHQWLDO� H൵HFW�RQ� WKH� HQYLURQPHQW�RI�
DFWLYLWLHV�� LQFOXGLQJ��LQ�SDUWLFXODU��DQ\�DGYHUVH�H൵HFW´�81�6HFWLRQ���RI�WKH�50$�GH¿QHV�ZKDW�WKH�
PHDQLQJ�RI�³H൵HFW´�LV�82�7KH�VFRSH�RI�³H൵HFW´�LQFOXGHV�DQ\�³SRVLWLYH´��³DGYHUVH´��³WHPSRUDU\´��
³SHUPDQHQW´��³SDVW´��³SUHVHQW´��³IXWXUH´��DQG�³FXPXODWLYH´�H൵HFW��DORQJ�ZLWK�DQ\�³SRWHQWLDO�H൵HFW�
RI�KLJK�SUREDELOLW\´�DQG�³SRWHQWLDO�H൵HFW�RI�ORZ�SUREDELOLW\�ZKLFK�KDV�D�KLJK�SRWHQWLDO�LPSDFW´�83 

)XUWKHUPRUH��V����VWLSXODWHV�UHTXLUHPHQWV�DURXQG�UHJLRQDO�UXOHV�UHODWLQJ�WR�ZDWHU�TXDOLW\�84 These 

74 Section 2(1).

75 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
��� Resource Management Act 1991, s 31(1)(b).

77 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@�
78 Resource Management Act 1991, s 15.

79 Section 15.

80 6HFWLRQ�������
81 6HFWLRQ�������
82 Section 3.

83 Section 3.

84 6HFWLRQ����
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VHFWLRQV�RI�WKH�50$�DUH�UHOHYDQW�WR�WKH�¿UVW�LVVXH�EHFDXVH�WKH�UHJLRQDO�FRXQFLO�FRXOG�KDYH�UHJDUG�
to these sections to justify including the rules regarding sheep grazing in paddocks in their plan. 

Likewise for the second issue.

The RMA additionally deals with water takes and abstraction, which relates to the second 

issue being young groundwater abstraction for drinking water purposes. Section 14 of the RMA 

is relevant.85 The basic position under the RMA is that prior consent is required unless one of 

the s 14(3) exceptions apply or the take is permitted by a plan rule or regulation.�� In light of 

this section of the RMA, questions should be raised. For example, why either consent is granted 

for young groundwater abstraction, or why young groundwater abstraction is permitted by plan 

rules or regulations, as was demonstrated in the Havelock North incident, especially since young 

groundwater can be an indication of contamination of the groundwater source. Ultimately, s 14 can 

be applied to the second issue because it sets out parameters regarding water abstraction that can 

be regulated by (inter alia) regional plan rules.

B. Health Act 1956

7KH�+HDOWK�$FW� ����� �+$�� LV� UHOHYDQW� WR� ORFDO� DXWKRULWLHV� LQ� UHODWLRQ� WR� WKHLU� UROH� DV� VXSSOLHUV�
of drinking water.87� ,Q�SDUWLFXODU��SW��$�RI� WKH�+$�LV� UHOHYDQW�EHFDXVH� LW�GHDOV� VSHFL¿FDOO\�ZLWK�
drinking water and drinking-water suppliers.88�8QGHU���$����F��RI� WKH�+$��WKHUH�DUH�D�UDQJH�RI�
duties imposed on drinking water suppliers, including the duty to “take all practicable steps to 

comply with the drinking-water standards”.89 The provisions set out in pt 2A of the HA can be 

DSSOLHG�WR�WKH�LGHQWL¿HG�LVVXHV�EHFDXVH�WKHVH�SURYLVLRQV�UHODWH�WR�WKH�VDIHW\�RI�GULQNLQJ�ZDWHU�DQG�
XOWLPDWHO\�ERWK�WKH�¿UVW�DQG�VHFRQG�LVVXH�SRVH�D�ULVN�WR�WKH�VDIHW\�RI�GULQNLQJ�ZDWHU��,W�VKRXOG�EH�
noted that the Water Services Act 2021 (WSA) was enacted on 4 October 2021, and therefore 

will change the law relating to drinking water and drinking-water suppliers. The WSA and its 

applicability to the two overall issues will now be examined.

C. Water Services Act 2021

The WSA has a purpose of ensuring that safe drinking water is provided by drinking water 

suppliers to consumers under s 3.90 The WSA therefore imposes an array of obligations and duties 

RQ�GULQNLQJ�ZDWHU�VXSSOLHUV�LQ�UHODWLRQ�WR�GULQNLQJ�ZDWHU��$�IHZ�QRWDEOH�GL൵HUHQFHV�EHWZHHQ�WKH�
HA and the WSA are as follows. The WSA under s 22 imposes a duty on drinking water suppliers 

to comply with the drinking water standards, whereas the HA merely imposes a requirement that 

WKH�GULQNLQJ�ZDWHU�VXSSOLHUV�WDNH�DOO�SUDFWLFDEOH�VWHSV�WR�FRPSO\�XQGHU�V���$�91 The WSA imposes 

a duty on drinking water suppliers to prepare and implement source water risk management plans 

under s 43 as part of their overall drinking water safety plan, whereas the HA did not impose this 

85 Section 14.

��� Section 14(3).

87 +HDOWK�$FW������
88 +HDOWK�$FW�������SW��$�
89 +HDOWK�$FW�������V���$����F��LL��
90 Water Services Act 2021, s 3.

91 Water Services Act 2021, s 21.



2021 $TXLIHU�0DQDJHPHQW�DQG�WKH�/DZ��0DVORZ¶V�+LHUDUFK\�RI�1HHGV�DQG�6'*� 101

duty.92�7KH�:6$�DOVR�UHTXLUHV�UHJLRQDO�FRXQFLOV�WR�SXEOLVK�VRXUFH�ZDWHU�LQIRUPDWLRQ�XQGHU�V�����
whereas the HA did not.93 Overall, the statutory duties and water planning requirements imposed 

RQ�ZDWHU�VXSSOLHUV�DQG�UHJLRQDO�FRXQFLOV�FRXOG�D൵HFW�WKH�FXUUHQW�VLWXDWLRQ�UHODWLQJ�WR�GULQNLQJ�ZDWHU�
in a variety of ways. However, arguably, the WSA imposes more stringent requirements on local 

authorities in relation to drinking water safety, and thus more resources may need to be allocated 

in this area. Like the HA, the WSA can be applied to the two overall issues because it deals with 

drinking water safety, and therefore is relevant to the management of the two issues.

D. Essential Freshwater Package

$V�PHQWLRQHG��LQLWLDWLYHV�WKDW�WKH�*RYHUQPHQW�KDYH�XQGHUWDNHQ�DV�SDUW�RI�6'*��LQFOXGH�WKH�UHYLHZ�
of the Three Waters service regulation, and the Essential Freshwater Policy Programme.94 Included 

within the Essential Freshwater package are new rules and regulations, such as the National Policy 

Statement for Freshwater Management 2020,95 Resource Management (National Environmental 

Standards for Freshwater) Regulations 2020,�� Resource Management (Measurement and Reporting 

of Water Takes) Amendment Regulations 2020,97 and the Resource Management (Stock Exclusion) 

Regulations 2020.98�7KHVH�SROLFLHV�DQG�UHJXODWLRQV�FDQ�EH�DSSOLHG�WR�WKH�LGHQWL¿HG�LVVXHV�EHFDXVH�
they are associated with freshwater, and some groundwater is freshwater.

In relation to the National Policy Statement for Freshwater Management 2020 (“NPSFM”), 

this policy statement is applicable to groundwater.99 Under pt 3 of the NPSFM, local authorities 

DUH�VXSSOLHG�ZLWK�D�³QRQ�H[KDXVWLYH�OLVW�RI�WKLQJV´�WKDW�WKH\�PXVW�GR�LQ�RUGHU�³WR�JLYH�H൵HFW�WR�WKH�
objective and policies in Part 2” of the national policy statement.100 A notable requirement of local 

authorities under paragraph 3.5 of the NPSFM is for local authorities to manage freshwater and 

land use in an “integrated and sustainable way” and this is for the purpose of avoiding, remedying 

RU�PLWLJDWLQJ�³DGYHUVH�H൵HFWV´�RQ�ZDWHU�ERGLHV¶�³KHDOWK�DQG�ZHOO�EHLQJ´�101 Taking into account 

WKLV�UHTXLUHPHQW��WKH�136)0�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�HVVHQWLDOO\�WKH�136)0�WULHV�
WR�GHDO�ZLWK�WKLV�¿UVW�LVVXH�WKURXJK�ORFDO�DXWKRULWLHV�LQ�DQ�³LQWHJUDWHG�DQG�VXVWDLQDEOH�ZD\´��DV�SHU�
paragraph 3.5. Under pt 4 of the NPSFM, as soon as reasonably practicable, every local authority 

PXVW�JLYH�H൵HFW�WR�WKH�136)0�102

In terms of the Resource Management (National Environmental Standards for Freshwater) 

5HJXODWLRQV�������WKHVH�UHJXODWLRQV�DUH�DVVRFLDWHG�ZLWK�WKH�DOUHDG\�VSHFL¿HG�IXQFWLRQV�RI�UHJLRQDO�
councils under s 30 of the RMA.103 These regulations do not refer to groundwater aquifers 

92 Water Services Act 2021, s 43.

93 :DWHU�6HUYLFHV�$FW�������V����
94 New Zealand Government, above n 49, at 51–52.

95 National Policy Statement for Freshwater Management 2020.

��� Resource Management (National Environmental Standards for Freshwater) Regulations 2020.

97 Resource Management (Measurement and Reporting of Water Takes) Amendment Regulations 2020.

98 Resource Management (Stock Exclusion) Regulations 2020.

99 National Policy Statement for Freshwater Management 2020 at [1.5].

100 At [3.1].

101 At [3.5].

102 At [4.1].

103 Resource Management (National Environmental Standards for Freshwater) Regulations 2020, reg 5.
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VSHFL¿FDOO\��GHVSLWH�UHIHUULQJ�WR�RWKHU�NLQGV�RI�IUHVKZDWHU�ERGLHV��VXFK�DV�ULYHUV��7KLV�LV�DUJXDEO\�
a gap within the law. However, they do refer to discharges of contaminants onto land and then 

into water from feedlots under reg 9.104 This could include groundwater. Unfortunately reg 9 deals 

with cattle feedlots and not sheep feedlots, so these regulations as part of the Essential Freshwater 

3DFNDJH� GR� QRW� DGGUHVV� WKH� ¿UVW� LVVXH� UHJDUGLQJ� VKHHS� JUD]LQJ� LQ� SDGGRFNV� QHDU� JURXQGZDWHU�
aquifers.

The Resource Management (Stock Exclusion) Regulations 2020 deal with stock exclusion from 

various water bodies including lakes, wide rivers, and natural wetlands.105 They do not deal with 

the exclusion of sheep from land near groundwater, and therefore are prima facie not applicable 

WR�WKH�WZR�LGHQWL¿HG�LVVXHV��7KLV�LV�RVWHQVLEO\�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ��+RZHYHU��WKH\�SURYLGH�
an analogy in favour of exclusion of sheep from freshwater bodies and land near groundwater 

aquifers. Essentially, the regulations impose a three-metre setback of stock from lakes and rivers 

under reg 8.���

Overall, after considering various components of the Essential Freshwater Package, it is argued 

that the package does not adequately address the two issues relating to sheep grazing and young 

groundwater abstraction. Recommendations will be made at a later stage.

E. Resource Management (National Environmental Standards for Sources of Human 
'ULQNLQJ�:DWHU��5HJXODWLRQV�����

The Resource Management (National Environmental Standards for Sources of Human Drinking 

:DWHU��5HJXODWLRQV������DUH�DSSOLFDEOH�WR�WKH�LGHQWL¿HG�LVVXHV��7KHVH�UHJXODWLRQV�GHDO�ZLWK�ZDWHU�
permits, discharge permits and permitted activity rules in relation to “activities with potential 

WR�D൵HFW�FHUWDLQ�GULQNLQJ�ZDWHU�VXSSOLHV´�107�7KLV�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�
JUD]LQJ�EHFDXVH�WKLV�DFWLYLW\�KDV�WKH�SRWHQWLDO�WR�D൵HFW�JURXQGZDWHU�GULQNLQJ�ZDWHU�VXSSOLHV�

Regulation 10 stipulates that a regional council must not include in its regional plan “a rule 

or amend a rule” that allows a permitted activity which is “upstream of an abstraction point” 

under ss 9, 13, 14 or 15 of the RMA.108 In terms of aquifers and groundwater, “upstream of an 

abstraction point” means “up-gradient of the abstraction point”.109 They must not include these 

UXOHV� XQOHVV� WKH� UHJLRQDO� FRXQFLO� FDQ� EH� ³VDWLV¿HG´� WKDW� WKH� SHUPLWWHG� DFWLYLW\� LV� QRW� OLNHO\� ³WR�
introduce or increase the concentration of any determinands in the drinking water” and in which 

results in the drinking water not meeting the “health quality criteria” after “existing treatment”.110 

7KLV�UHJXODWLRQ�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�VKHHS�FDQ�H[FUHWH�GHWHUPLQDQGV�RQWR�ODQG�
that are then introduced into drinking water, as demonstrated in the Havelock North drinking water 

incident. If the sheep grazing is up-gradient of the groundwater abstraction point, this regulation 

could apply.

104 Regulation 9.

105 Resource Management (Stock Exclusion) Regulations 2020.

���� Regulation 8.

107 Resource Management (National Environmental Standards for Sources of Human Drinking Water) Regulations 2007. 

108 Regulation 10.

109 Regulation 3.

110 Regulation 10.
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F. 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�����

The DWS 2005 were revised in 2018.111�$V�SHU�V���$�RI�WKH�+$��GULQNLQJ�ZDWHU�VWDQGDUGV�FDQ�EH�
issued or adopted by the Minister of Health.112 The DWS 2005 operate on a ”secure” and ”non-

VHFXUH´� FODVVL¿FDWLRQ� V\VWHP�ZKHQ� LW� FRPHV� WR� WKH� WUHDWPHQW� RI� JURXQGZDWHU� LQ� ERUHV� XVHG� IRU�
drinking water purposes.113� ,I� ERUH�ZDWHU� VXSSOLHV� DUH� FODVVL¿HG� DV� ´VHFXUH´�� WKHQ� QR� WUHDWPHQW�
is required.114�(VVHQWLDOO\��ERUH�ZDWHU�VXSSOLHV�DUH�FODVVL¿HG�DV�´VHFXUH´�ZKHQ�WKH�³ERUH�ZDWHU�LV�
QRW�GLUHFWO\�D൵HFWHG�E\�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´�DQG�WKHUHIRUH��³LW�FDQ�EH�GHPRQVWUDWHG�WKDW�
contamination by pathogenic organisms is unlikely”.115�8OWLPDWHO\��WKLV�VHFXUH�FODVVL¿FDWLRQ�V\VWHP�
UHODWHV�WR�ERWK�FRQ¿QHG�DQG�XQFRQ¿QHG�DTXLIHUV�LQ�WKH�VHQVH�WKDW�LQWHULP�ERUH�ZDWHU�VHFXULW\�LV�
DSSOLFDEOH� WR� FRQ¿QHG�DTXLIHUV� DQG�XQFRQ¿QHG�DTXLIHUV�PRUH� WKDQ����PHWUHV�GHHS� IRU� WKH�¿UVW�
12 months of operation.����(VVHQWLDOO\��ERWK�FRQ¿QHG�DQG�XQFRQ¿QHG�DTXLIHUV�FDQ�EH�FODVVL¿HG�DV�
secure, provided that certain conditions are met.

The DWS 2005 sets out three criteria that must be met in order to demonstrate that a groundwater 

ERUH�ZDWHU�VXSSO\�LV�VHFXUH��,Q�HVVHQFH��WKH�¿UVW�FULWHULRQ�PDQGDWHV�WKDW�LQ�RUGHU�WR�GHPRQVWUDWH�WKDW�
³ERUH�ZDWHU�LV�QRW�GLUHFWO\�D൵HFWHG�E\�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´��LW�PXVW�EH�VKRZQ�WKDW�³ZDWHU�
\RXQJHU�WKDQ�RQH�\HDU´�LV�QRW�GHWHFWDEOH�ZLWKLQ�WKH�DTXLIHU�RU�³WKH�ODFN�RI�VLJQL¿FDQW�YDULDELOLW\�
LQ� GHWHUPLQDQGV� WKDW� DUH� OLQNHG� WR� VXUIDFH� H൵HFWV´�117 The second criterion stipulates that there 

must be satisfactory protection provided to the bore head.118 A point to note is that under this 

category, “animals must be excluded from within 5 m of the bore head”.119 The third criterion is that 

“Escherichia coli must be absent from bore water”.120 The DWS 2005 sets out “ongoing monitoring 

compliance requirements” for secure bore water sources.121� ,I�ERUH�ZDWHU�VXSSOLHV�DUH�FODVVL¿HG�
as ”non-secure” then treatment is required because, according to the DWS 2005, it is likely that 

micro-organisms have contaminated the water.122 It is worth noting that the Government Inquiry 

into the Havelock North drinking water incident found that “the concept of a “secure” supply of 

drinking water was “unsafe and unsound” and further concluded that in relation to drinking water, 

“universal treatment is necessary”.123�7KH�':6������LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�LW�VHWV�
out a small exclusion zone of sheep from the bore head in order to impose ”secure” status of the 

water extracted from the bore. This relates to regulating land use around the groundwater bore 

head. The DWS 2005 relates to the abstraction of young groundwater for drinking water purposes, 

111 Ministry of Health 'ULQNLQJ�ZDWHU�6WDQGDUGV� IRU�1HZ�=HDODQG�������5HYLVHG������ (19 December 2018) <www.

health.govt.nz>.

112 +HDOWK�$FW�������V���$����E��
113 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111.

114 At [10.3.2.2].

115 At [4.4.1].

���� At 115.

117 At [4.4.2].

118 At [4.4.3].

119 At [4.4.3].

120 At [4.4.4].

121 At [4.4.1].

122 At [10.3.2.2].

123 Government Inquiry into Havelock North Drinking Water, above n 78, at [145].
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being the second issue, because it allows the abstraction of young groundwater provided that there 

LV�D�³ODFN�RI�VLJQL¿FDQW�YDULDELOLW\�LQ�GHWHUPLQDQGV�WKDW�DUH�OLQNHG�WR�VXUIDFH�H൵HFWV´�XQGHU�WKH�¿UVW�
criterion.124

*�� Reforms to the RMA

It should be mentioned that in June 2020, the Resource Management Review panel, chaired by 

Hon Tony Randerson QC, published the report titled New Directions for Resource Management in 
1HZ�=HDODQG.125 Based on this review, the Government has made the decision to repeal and replace 

the Resource Management Act 1991.��� The three proposed new pieces of legislation arising out 

of the reform are the Natural and Built Environments Act, Strategic Planning Act and the Climate 

Change Adaptation Act.127 These reforms are applicable to the two issues because ultimately the 

QHZ�OHJLVODWLRQ�PD\�LQÀXHQFH�ZKHWKHU�RU�QRW�WKHVH�LVVXHV�DUH�DGGUHVVHG��7KH�New Directions for 
5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG report did not recommend many changes to the consenting 

and approval process, which indicates that these issues may not be addressed despite the RMA 

reforms.128

H.  Case Example: Hawke’s Bay

7KH�+DZNH¶V�%D\�UHJLRQ�ZLOO�QRZ�EH�XVHG�DV�D�FDVH�H[DPSOH�WR�GHPRQVWUDWH�KRZ�ORFDO�DXWKRULWLHV�
within a region of New Zealand have or have not integrated the relevant law into regional and 

district plans in order to address the two issues. For this case example, the local authorities of the 

+DZNH¶V�%D\�5HJLRQDO�&RXQFLO��+%5&��DQG�WKH�+DVWLQJV�'LVWULFW�&RXQFLO��+'&��ZLOO�EH�XWLOLVHG�

1. HBRC regional plan

,Q�WHUPV�RI�UHVRXUFH�SODQQLQJ�GRFXPHQWV�XQGHU�WKH�50$�IRU�WKH�+DZNH¶V�%D\�UHJLRQ��WKH�5HJLRQDO�
Resource Management Plan (RRMP) is the “most extensive resource planning document”.129 It 

EHFDPH� RSHUDWLYH� RQ� ���$XJXVW� �����130 In relation to groundwater, the RRMP stipulates that 

groundwater is relied upon “as a dependable and safe supply for domestic” purposes.131 The RRMP 

QRWHV� DW�SDUDJUDSK������� WKDW�JURXQGZDWHU�ZLWKLQ� WKH� UHJLRQ� LV� ³DW� ULVN� IURP�YDULRXV�DFWLYLWLHV´�
including “intensive primary production” among other activities.132

A rule in the RRMP prevails over a standard if it is more stringent than a standard.133 In regard 

to land use activity rules under the RRMP, there are certain rules that relate to groundwater, 

contamination and aquifers. For example, under r 5 of the RRMP, the use of land for feedlots is 

124 At [4.4.2].

125 Resource Management Review Panel 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG (June 2020). 

���� New Zealand Government “RMA to be repealed and replaced” (10 February 2032) <www.beehive.govt.nz>.

127 Ministry for the Environment Overview of the resource management reforms (June 2021) <www.environment.

govt.nz>.

128 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG, above n 125, at 292.

129 +DZNH¶V�%D\�5HJLRQDO�&RXQFLO�³$ERXW�SROLFLHV��SODQV�DQG�VWUDWHJLHV´��ZZZ�KEUF�JRYW�Q]!�
130 +DZNH¶V�%D\�5HJLRQDO�&RXQFLO�Regional Resource Management Plan (14 August 2021) <www.hbrc.govt.nz>. 

131 $W�>�������@�
132 $W�>�������@�
133 At 119.
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a permitted activity if it meets the condition of being “managed in a manner that prevents any 

seepage of contaminants into groundwater”.134�,I�WKH�IHHGORW�GRHV�QRW�FRPSO\�ZLWK�U����XQGHU�U���
it is a restricted discretionary activity.135�7KH�5503�GH¿QHV� D� ³IHHGORW´� DV� DQ� ³DQ� DUHD�RI� ODQG�
upon which animals are kept and fed, for more than 15 days in any 30 day period” and “where the 

stocking density or feedlot structure (e.g. a concrete pad) precludes the maintenance of pasture or 

ground cover”.����'UDZLQJ�RQ�WKLV�GH¿QLWLRQ��LW�FDQ�EH�LQIHUUHG�WKDW�VRPH�SDGGRFNV�FDQ�¿W�ZLWKLQ�
WKH�GH¿QLWLRQ�RI� IHHGORW�DQG� WKXV�FDQ�EH�FRQVLGHUHG�DV� IHHGORWV� IRU� VKHHS��(VVHQWLDOO\�� WKLV� UXOH�
ZRXOG�WKHQ�EH�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�UHJDUGLQJ�VKHHS�LQ�SDGGRFNV�FORVH�WR�JURXQGZDWHU�XVHG�
IRU�GULQNLQJ�ZDWHU�VRXUFHV��LI�WKH�DUHD�ZDV�FRQVLVWHQW�ZLWK�WKH�GH¿QLWLRQ�RI�IHHGORW�LQ�WKH�5503��
$UJXDEO\��WKH�UXOH�ZRXOG�ZRUN�WRZDUGV�DGGUHVVLQJ�WKH�LVVXH��,W�VKRXOG�EH�QRWHG�WKDW�WKH�GH¿QLWLRQ�
of “feedlot” is not consistent across regional council plans in New Zealand.137

There are seemingly no other rules that explicitly restrict land use in close proximity to aquifers, 

VXFK�DV�UHVWULFWLQJ�VKHHS�JUD]LQJ�LQ�SDGGRFNV�RWKHU�WKDQ�IHHGORWV��7KHUHIRUH��LW�VHHPV�WKDW�WKH�¿UVW�
issue is not comprehensively addressed in the RRMP rules. However, footnote 23 of the RRMP 

does state that the “discharge of contaminants associated with the operation of a feedlot” such as 

³WKH�UXQR൵�RI�PDQXUH�GXULQJ�KHDY\�UDLQIDOO´�LV�FRYHUHG�XQGHU�³5XOHV�LQ�6HFWLRQV�����DQG����´�RI�
the RRMP.138 These sections regulate discharges to air, land and water and relevant will now be 

considered. 

In relation to the discharge rules under the RRMP, some rules are associated with groundwater, 

FRQWDPLQDWLRQ�DQG�DTXLIHUV��2QH�QRWDEOH�UXOH�LV�U����GHDOLQJ�ZLWK�DQLPDO�H൷XHQW�139 Whilst this rule 

RQO\�GHDOV�ZLWK�DQLPDO�H൷XHQW��EHLQJ�DQLPDO�H[FUHWD��WKDW�LV�FROOHFWHG�DQG�PDQDJHG�E\�KXPDQV��LW�
is considered a controlled activity, and there is a stipulated condition that there “be no discharge 

within 30 m of any bore or well”.140 This rule deals with point source regulation, but in terms of 

WKH�¿UVW�LVVXH��WKLV�LV�WR�GR�ZLWK�GL൵XVH�GLVFKDUJH��VR�WKLV�UXOH�LV�QRW�H[WUHPHO\�DSSOLFDEOH�WR�WKH�
¿UVW�LVVXH�

7KH� GLVFKDUJH� RI� DQLPDO� H൷XHQW� WKDW� LV� FROOHFWHG� DQG� PDQDJHG� E\� KXPDQV� LQWR� VHQVLWLYH�
FDWFKPHQWV� VXFK�DV� WKH�+HUHWDXQJD�3ODLQV�XQFRQ¿QHG�DTXLIHU� LV�FDSWXUHG�XQGHU� U�����+HUH�� WKH�
discharge is a discretionary activity.141� 7KLV� UXOH� FDWHJRULVHV� WKH� +HUHWDXQJD� 3ODLQV� XQFRQ¿QHG�
aquifer as a sensitive catchment. The Te Mata aquifer is not captured under this rule as a sensitive 

FDWFKPHQW��8OWLPDWHO\��LW�LV�TXHVWLRQDEOH�ZKHWKHU�WKLV�UXOH�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�
Another notable rule relating to discharges is r 49. This rule deals with discharges to land that 

may enter water.142 This is a permitted activity, however, there are certain conditions associated with 

groundwater aquifers in the rule. One condition is that “there shall be no discharge within 30 m 

RI�DQ\�ERUH�GUDZLQJ�JURXQGZDWHU�IURP�DQ�XQFRQ¿QHG�DTXLIHU� LQWR�ZKLFK�DQ\�FRQWDPLQDQW�PD\�

134 At 124.

135 At 124.

���� At 124.

137 Jesse Brennan )HHGORWV�DQG�,QWHQVLYH�:LQWHU�*UD]LQJ (Horizons Regional Council, 2017) at 2.

138 At 124.

139 At 133.

140 At 133.

141 At 134.

142 At 173.
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enter as a result of the discharge”.143�,W�LV�XQIRUWXQDWH�WKDW�WKLV�FRQGLWLRQ�LV�UHVWULFWHG�WR�XQFRQ¿QHG�
aquifers, however the rule does state that “for other aquifers, the discharge shall not cause or 

FRQWULEXWH�WR�D�EUHDFK´�RI�WKH�':6�������7KLV�UXOH�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�LW�FRXOG�
be associated with the discharges and contaminants released from sheep grazing in paddocks near 

groundwater bores, as the rule is located under the “generic discharges” section. 

In regard to water takes and uses of water rules under the RRMP, minor takes and uses of 

groundwater are covered under r 53.144 They are a permitted activity.145 Under this rule, the minor 

WDNH� FDQQRW� H[FHHG� ³��� O�V´����� ,Q� UHJDUG� WR� WDNH� YROXPHV�� LW�ZDV� GL൶FXOW� WR� ORFDWH� WKH� FXUUHQW�
statistics regarding takes for Havelock North, and so it cannot be stated whether the Havelock 

North incident take was minor, and under this permitted category. Other takes of groundwater are 

FRYHUHG�XQGHU�U����DQG�DUH�FODVVL¿HG�DV�D�GLVFUHWLRQDU\�DFWLYLW\�147 Rule 55 does not specify any 

restrictions, conditions or terms relating to the abstraction of young groundwater. These rules are 

applicable to the second issue regarding groundwater abstraction because they deal with what type 

of consent may be required for groundwater abstraction, dependent on take volume.

2. HDC District Plan

7KH�+DVWLQJV�'LVWULFW�&RXQFLO¶V�'LVWULFW� 3ODQ� �'&'3�� LV� SDUWO\� RSHUDWLYH�148 Within the DCDP, 

it states that the purpose of the DCDP is to guide and control “how land is used, developed or 

SURWHFWHG�LQ�RUGHU�WR�DYRLG�RU�OHVVHQ�WKH�LPSDFW�RI�DQ\�DGYHUVH�H൵HFWV´�149 In relation to land use 

activities and the aquifer zone, the DCDP provides seemingly limited information on this topic, 

for example, the DCDP does discuss riparian land management rules, but this is more related to 

surface water.150

It is worth noting that the DCDP does discuss hazardous substances rules in areas other than 

ZLWKLQ�WKH�+HUHWDXQJD�3ODLQV�XQFRQ¿QHG�DTXLIHU�XQGHU�UXOH�+6��151 For example, rule HS1 states 

that “The Storage, Handling or Use of Hazardous Substances in areas other than within the 

+HUHWDXQJD�3ODLQV�8QFRQ¿QHG�$TXLIHU�2YHUOD\´� LV� D� SHUPLWWHG� DFWLYLW\�152 However, this is not 

necessarily relevant to the two issues because it is associated with the “storage, handling and use” 

RI�VXEVWDQFHV�ZKLFK�DUH�FODVVL¿HG�DV�KD]DUGRXV��DQG�QRW�QHFHVVDULO\�WKH�GLVFKDUJH�RI�VKHHS�IDHFHV�LQ�
paddocks. It is additionally seemingly vague whether “hazardous substances” could include sheep 

faeces within this rule anyway because under the plan “hazardous substances” can include “organic 

matter which contains animal waste” but only where the provision relates to the Heretaunga Plains 

8QFRQ¿QHG�$TXLIHU�153 Therefore, arguably this rule does not address the two issues.

143 At 173.

144 $W�����
145 $W�����
���� $W�����
147 At 178.

148 Hastings District Council “2003 Hastings District Plan” <www.hastingsdc.govt.nz>.

149 Hastings District Council Hastings District Plan (March 2020) at [1.1.1].

150 At [19.1.5].

151 At [29.1.5].

152 At [29.1.5].

153 At [33.1.2].
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Overall, no DCDP rules relating to regulating land use around the aquifer zone in the context of 

WKH�¿UVW�LVVXH�FRXOG�EH�LGHQWL¿HG��7KHUHIRUH��VLQFH�WKHUH�DUH�VHHPLQJO\�QR�UHOHYDQW�UXOHV��LW�VHHPV�
that sheep grazing in paddocks in close proximity to groundwater used for drinking water supply 

is a permitted activity, and no consent is required under the DCDP, taking into account s 9 of the 

50$��1R�'&'3�UXOHV�UHODWLQJ�WR�\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ�FRXOG�EH�LGHQWL¿HG�

I. Concluded View of Relevant Law

Under existing relevant law, it seems that there are currently limited legal restrictions placed on 

sheep grazing in paddocks in close proximity to groundwater used for drinking water supply, and 

WKH�DEVWUDFWLRQ�RI�\RXQJ�JURXQGZDWHU�IRU�GULQNLQJ�ZDWHU�SXUSRVHV��,Q�WHUPV�RI�WKH�+DZNH¶V�%D\�
FDVH�H[DPSOH��XQGHU�WKH�5503�LW�ZDV�LGHQWL¿HG�WKDW�FRQVHQW�LV�RQO\�UHTXLUHG�LQ�WHUPV�RI�ODQG�XVH��
discharges, and water takes in limited circumstances. Furthermore, under the DCDP it seemed 

WKDW� WKLV� SODQ�ZDV� VLOHQW� LQ� WHUPV� RI� DGGUHVVLQJ� WKH� WZR� LVVXHV��(YLGHQWO\�� LQ� WKH�+DZNH¶V�%D\�
area, under existing law, it is likely that generally consent is not required for sheep grazing in 

paddocks in close proximity to groundwater used for drinking water supply. It is also likely that 

the abstraction of young groundwater for drinking water purposes is a permitted activity in certain 

circumstances, such as if the take is minor under r 53 of the RRMP.154 In relation to the Havelock 

1RUWK�LQFLGHQW��SHUKDSV�D�GL൵HUHQW�RXWFRPH�PD\�KDYH�UHVXOWHG�LI�FRQVHQW�ZDV�UHTXLUHG�LQ�UHODWLRQ�
to the sheep grazing in the paddocks close to the contaminated bores, and consent was required 

or conditions were imposed in regard to the abstraction of the young groundwater. Ultimately, the 

UHOHYDQW�ODZ�DV�LW�FXUUHQWO\�VWDQGV�GRHV�QRW�UHDOO\�DGGUHVV�WKH�WZR�LVVXHV�H൵HFWLYHO\��*DSV�ZLWKLQ�
the law in the context of the two issues will now be explored.

VI. $ඇൺඅඒඌංඌ

,Q� WKLV� VHFWLRQ�� WKHUH�ZLOO� EH� DQ� DQDO\VLV� RI� WKH� FXUUHQW� JDSV�ZLWKLQ� WKH� LGHQWL¿HG� UHOHYDQW� ODZ�
UHODWLQJ� WR� WKH� WZR� VSHFL¿HG� LVVXHV��$V� PHQWLRQHG� SUHYLRXVO\��0DVORZ¶V� +21� DQG� 6'*�� DUH�
arguably related to to aquifer management law and policy. Therefore, these two concepts will be 

utilised as a lens to assess where the gaps and issues are located within the current law and policy 

LQ�WKH�FRQWH[W�RI�WKH�WZR�VSHFL¿HG�LVVXHV�

A. 5HVRXUFH�&RQVHQW�*DS

Resource consents may not be required for sheep grazing in paddocks in close proximity to 

groundwater used for drinking water supply, and the abstraction of young groundwater for drinking 

water purposes. This is because they may be considered permitted activities under the RMA and 

ORFDO�DXWKRULW\�SODQV��7DNLQJ�LQWR�DFFRXQW�WKH�VDIHW\�QHHGV�ZLWKLQ�0DVORZ¶V�+21�DQG�7DUJHW�����RI�
6'*���WKH�ODFN�RI�UHVRXUFH�FRQVHQWV�UHTXLUHG�LV�DUJXDEO\�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ�EHFDXVH�WKHVH�
WZR�LVVXHV�ERWK�FRXOG�DGYHUVHO\�D൵HFW�WKH�TXDOLW\�DQG�VDIHW\�RI�GULQNLQJ�ZDWHU�WKDW�LV�FRQVXPHG�
by people. It has been submitted by Rob Collins and others that “grazing livestock are considered 

WR�EH�WKH�GRPLQDQW�VRXUFH�RI�IDHFDO�FRQWDPLQDWLRQ�WR�1HZ�=HDODQG¶V�IUHVKZDWHUV´��DQG�WKHUHIRUH�

154 Regional Resource Management Plan��DERYH�Q������DW�����
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WKLV�VSHFL¿F�LVVXH�LV�YHU\�FRQFHUQLQJ�155 Not requiring resource consents for these activities could 

HVVHQWLDOO\�SRVH�D�WKUHDW�WR�WKH�VDWLVIDFWLRQ�RI�WKH�VDIHW\�QHHGV�ZLWKLQ�0DVORZ¶V�+21��5HTXLULQJ�
UHVRXUFH�FRQVHQWV�ZRXOG�HQVXUH�WKDW�DQ�DVVHVVPHQW�RI�WKH�DFWLYLW\¶V�H൵HFWV�RQ�WKH�HQYLURQPHQW�LV�
XQGHUWDNHQ��ZKLFK�ZRXOG�PHDQ�WKDW�WKH�GLVFKDUJHV�RI�FRQWDPLQDQWV�DVVRFLDWHG�ZLWK�WKH�¿UVW�LVVXH��
and its relationship with groundwater, are considered. Additionally, requiring resource consents or 

permits in relation to young water abstraction would ensure that there is more regulation in place 

to ensure safety. Interestingly in other jurisdictions, such as India, the courts have held that it is a 

violation of the right to life for the state to fail to provide safe drinking water.��� Since there can be 

HLWKHU�QHJDWLYH�RU�SRVLWLYH�ULJKWV�XQGHU�ODZ��WKLV�FRXOG�H[SODLQ�WKH�GL൵HUHQFHV�LQ�DSSURDFKHV�157 To 

VXPPDULVH��FRQVHQW�UHTXLUHPHQWV�FRXOG�KHOS�WR�HQVXUH�WKDW�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�+21�DUH�
met, and that the issues are addressed. 

B. 50$�*DS

In 2012, Ezekiel Hudspith submitted that in New Zealand “land use has not been adequately managed 

LQ�RUGHU�WR�DFFRXQW�IRU�LWV�H൵HFW�RQ�DGMDFHQW�ZDWHU�ERGLHV´�158 Hudspith dealt with surface water, but 

an analogy can be drawn for groundwater due to the statistics provided by Stats NZ in relation to 

JURXQGZDWHU�TXDOLW\��$FFRUGLQJ�WR�6WDWV�1=��LQ�UHODWLRQ�WR�WKH�SHULRG�RI�����±�����³���SHUFHQW�RI�
����VLWHV�IDLOHG�WR�PHHW�WKH�(�FROL�GULQNLQJ�ZDWHU�VWDQGDUGV´�LQ�UHJDUG�WR�JURXQGZDWHU�TXDOLW\�159 In 

terms of the period of 2009-2018, 50 percent of sites had worsening trends in relation to E.coli.��� 

Taking into account these statistics, an argument can be made that E.coli in groundwater sources, 

such as underground aquifers used for drinking water purposes, is still a current, and ongoing issue 

in New Zealand. When E.coli is detected in samples of groundwater, this indicates “a connection 

with a nearby surface environment that is contaminated with animal faeces”.��� These statistics 

raise the question regarding whether land use is currently being adequately managed in terms of the 

functions of local authorities under the RMA. Perhaps the functions under the RMA are in need of 

UHIRUP��DQG�QHHG�WR�EH�PRUH�H[SOLFLW�LQ�WHUPV�RI�ODQG�XVH�H൵HFWV�RQ�JURXQGZDWHU�TXDOLW\��VXFK�DV�WKH�
H൵HFWV�IURP�DQLPDO�GLVFKDUJHV��$GHTXDWH�PDQDJHPHQW�RI�ODQG�ZLWK�UHVSHFW�WR�H൵HFWV�RQ�DGMDFHQW�
ZDWHU�ERGLHV�ZRXOG�EH�EHQH¿FLDO�IRU�ERWK�WKH�SK\VLRORJLFDO�DQG�VDIHW\�QHHGV�XQGHU�0DVORZ¶V�+21�
DQG�7DUJHWV�����DQG�����LQ�6'*��

155 Rob Collins and others “Best management practices to mitigate faecal contamination by livestock of New Zealand 

ZDWHUV´�����������1HZ�=HDODQG�-RXUQDO�RI�$JULFXOWXUDO�5HVHDUFK�����DW�����
���� Phillipe Cullet “Groundwater law in India: Towards a framework for ensuring equitable access and aquifer protection” 

����������-RXUQDO�RI�(QYLURQPHQWDO�/DZ����DW����
157 Paul Rishworth “Human rights: The background” (June 2012) Te Ara – the Encyclopaedia of New Zealand <www.

TeAra.govt.nz>.

158 (]HNLHO�+XGVSLWK�³)UHVKZDWHU�PDQDJHPHQW�LQ�1HZ�=HDODQG��$�FKDOOHQJH�IRU�HFRORJ\��HTXLW\��DQG�HFRQRPLF�H൶FLHQF\´�
����������1HZ�=HDODQG�-RXUQDO�RI�(QYLURQPHQWDO�/DZ�����DW�����

159 6WDWV�1=�³*URXQGZDWHU�TXDOLW\´�����$SULO��������ZZZ�VWDWV�JRYW�Q]!�
���� Stats NZ, above n 159.

���� 3)�&DOODQGHU��&�6WH൵DQV��1�7KRPDV��6�'RQDOGVRQ�DQG�0�(QJODQG�(�&ROL�FRQWDPLQDWLRQ�LQ�³VHFXUH´�JURXQGZDWHU�
sourced drinking water supplies (Water New Zealand, September 2014) at [3.3].
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C. 6'*��*DS

It was submitted that certain government initiatives have not been successful in addressing the 

WZR� LVVXHV� UHODWLQJ� WR� VKHHS�JUD]LQJ� DQG�\RXQJ�ZDWHU� DEVWUDFWLRQ��7KH�¿UVW� LVVXH� UHODWHV� WR� WKH�
TXDOLW\� RI� JURXQGZDWHU� HPEHGGHG�ZLWKLQ� DQ� DTXLIHU��8VLQJ�6'*��DV� D� OHQV�� HVVHQWLDOO\� E\� QRW�
DGGUHVVLQJ�WKLV�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�JUD]LQJ��7DUJHWV�ZLWKLQ�6'*��DUH�QRW�EHLQJ�PHW��)RU�
H[DPSOH��WKH�¿UVW�LVVXH�FDQ�SRWHQWLDOO\�OHDG�WR�FRQWDPLQDQWV�HQWHULQJ�LQWR�JURXQGZDWHU��DQG�WKLV�
PHDQV�WKDW�7DUJHW�����UHODWLQJ�WR�DFFHVV�WR�VDIH�GULQNLQJ�ZDWHU��DQG�7DUJHW�����UHODWLQJ�WR�LPSURYLQJ�
water quality are not being reached. Furthermore, by not addressing the second issue relating to 

\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ��7DUJHW�����UHODWLQJ�WR�DFFHVV�WR�VDIH�GULQNLQJ�ZDWHU�LV�QRW�EHLQJ�
met because young groundwater may indicate that pathogens are entering into the aquifer through 

surface water, therefore not making the drinking water safe to drink. Consequently, not taking 

DFWLRQ�WR�DGGUHVV�WKHVH�LVVXHV�XQGHU�6'*��DOVR�WLHV�LQ�ZLWK�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�+21��%\�
DLPLQJ�WR�LPSOHPHQW�LQLWLDWLYHV�XQGHU�WKH�6'*��ZLWK�D�IRFXV�RQ�ERWK�RI�WKH�WZR�LVVXHV��SURJUHVV�
FDQ�EH�PDGH�WR�HQVXUH�WKDW�WKH�7DUJHWV�ZLWKLQ�6'*��DUH�DFKLHYHG��DQG�WKH�LVVXHV�DUH�DGGUHVVHG�

D. +HDOWK�*DS

:KHQ�XVLQJ�0DVORZ¶V�+21�DV�D�OHQV��RQH�LGHQWL¿HG�KHDOWK�JDS�LV�WKDW�XQGHU�V���$����F��LL��RI�WKH�
HA, drinking-water suppliers only have a duty of taking “all practicable steps to comply with the 

drinking-water standards”.��� Essentially, it is not mandatory for drinking-water suppliers to comply 

with the drinking-water standards; they merely have to demonstrate that they took “all practicable 

steps” to do so.��� The relationship between practicability and knowledge is questionable. Although 

the WSA imposes a more stringent requirement regarding compliance with the DWS 2005, the 

FXUUHQW�V���$����F��LL��RI�WKH�+$�LV�VWLOO�RI�FRQFHUQ��7KLV�LV�EHFDXVH�WKH�':6������SURYLGH�IRU�
the “minimum quality standards for drinking-water in New Zealand”.��� Additionally, when pairing 

this duty with the current Stats NZ data on groundwater quality, the compliance standard seems 

HYHQ�PRUH�RI�D�FRQFHUQ��8OWLPDWHO\��V���$����F��LL��RI�WKH�+$�LV�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ�DQG�LV�
D�ULVN�WR�WKH�VDIHW\�QHHGV��ZKHQ�XVLQJ�0DVORZ¶V�+21�DV�D�OHQV�WR�DVVHVV�WKLV�VHFWLRQ�

E. ':6������*DS

In relation to the current drinking water standards, it is important to note that the DWS 2005 sets 

RXW�WKDW�LQ�RUGHU�IRU�ERUH�JURXQGZDWHU�WR�EH�FODVVL¿HG�DV�³VHFXUH´�WKDW�WKHUH�PXVW�EH�DQ�H[FOXVLRQ�RI�
animals “from within 5 m of the bore head”.��� The question should be raised around whether this 

5 metre exclusion of animals from a groundwater bore head is enough to ensure that groundwater for 

drinking water purposes is “secure” from potential contaminants derived from animal discharges in 

FORVH�SUR[LPLW\�WR�WKH�ERUH�KHDG��7KLV�LV�UHOHYDQW�LQ�OLJKW�RI�WKH�5503�ZKHUH�LW�VSHFL¿HV�WKDW�³WKHUH�
VKDOO�EH�QR�GLVFKDUJH�ZLWKLQ����P�RI�DQ\�ERUH�GUDZLQJ�JURXQGZDWHU�IURP�DQ�XQFRQ¿QHG�DTXLIHU�LQWR�
which any contaminant may enter as a result of the discharge” under r 49.��� In order to gain more 

���� +HDOWK�$FW�������V���$����F��LL��
���� +HDOWK�$FW�������V���$����F��LL��
���� 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [1.1.1].

���� 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at 38.

���� Regional Resource Management Plan, above n 130, at 173.
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consistency in relation to the distance of the exclusion of animals, and their associated discharges 

IURP�JURXQGZDWHU�ERUH�KHDGV��LW�ZRXOG�SHUKDSV�EH�ZLVH�WR�LQFOXGH�RQH�VSHFL¿F�H[FOXVLRQ�GLVWDQFH�
ZLWKLQ�QDWLRQDO�OHJLVODWLRQ��DQG�DOO�VXEVLGLDU\�LQVWUXPHQWV��ZKLFK�LV�EDVHG�RQ�VFLHQWL¿F�HYLGHQFH��
7KLV�FRXOG�EH�WLHG�LQ�ZLWK�WKH�UHTXLUHPHQW�IRU�FRQVHQWV��7KLV�ZRXOG�KHOS�WR�HQVXUH�WKDW�0DVORZ¶V�
safety needs are met, and the targets within SDG are achieved because it would be a preventative 

measure regarding contaminants entering into groundwater. 

F. 7DXPDWD�$URZDL�*DS

8QGHU�V����RI�WKH�:6$��7DXPDWD�$URZDL�PD\�LVVXH�³DFFHSWDEOH�VROXWLRQV�RU�YHUL¿FDWLRQ�PHWKRGV�
for drinking water”.��� In September 2021, Taumata Arowai released a working draft titled 

Drinking Water Acceptable Solution for Spring and Bore Drinking Water Supplies.��� In relation 

to bore sources for drinking water supplies, this working draft stipulates that “farm animals must 

be excluded (e.g. with a fence) from within 5 metres of the headworks” and furthermore, “the 

KHDGZRUNV�PXVW�EH�FRQVWUXFWHG�VR�ZDWHU�FDQQRW�ÀRZ�WRZDUGV�WKH�ERUH�FDVLQJ�RU�SRQG�DURXQG�D�
spring”.����$UJXDEO\��WKLV�LV�D�VOLJKWO\�PRUH�VWULQJHQW�UHTXLUHPHQW�WKDQ�ZKDW�LV�EULHÀ\�VHW�RXW�LQ�WKH�
':6�������KRZHYHU��LW�VWLOO�FRQWLQXHV�ZLWK�WKH�¿YH�PHWUH�VWDQGDUG��DQG�LV�DUJXDEO\�QRW�FRQVLVWHQW�
with r 49 in the RRMP. If the recommendation mentioned above was implemented, it could provide 

more consistency in relation to Taumata Arowai acceptable solutions as well. 

*�� $JH�RI�*URXQGZDWHU�*DS

Currently, the DWS 2005 provides guidance in terms of the age of water that should be drawn 

from “secure” bore water supplies. Under security criterion 1, there is an option for demonstrating 

WKDW�WKHUH�LV�D�³ODFN�RI�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´�RQ�VHFXUH�JURXQGZDWHU�170 Essentially, proving 

that “water younger than one year” is not detectable in an aquifer is optional in order to establish 

secure bore water supplies under the DWS 2005.171 It is argued that this should not be an optional 

standard, and that it should be possibly be mandatory that young groundwater is not abstracted 

from an aquifer for drinking water purposes. This is because, as demonstrated by the Havelock 

North drinking water incident report, young groundwater in an aquifer indicates that there is a risk 

of contamination from surface water.172 Furthermore, under the DWS 2005, water abstracted from 

“secure” bore water supplies does not require treatment, so this could potentially pose a risk to 

public safety if young groundwater is in fact contaminated and consumed.173�:KHQ�XVLQJ�0DVORZ¶V�
HON as a lens, this optional standard is ultimately a threat to the safety needs in the hierarchy. 

Ultimately, this is arguably a gap with current law and policy.

Interestingly, it has been submitted by Uwe Morgenstern and Christopher J Daughney that 

there are issues with monitoring groundwater quality using age techniques in wells within 

���� Water Services Act, s 50.

���� Taumata Arowai Drinking Water Acceptable Solution for Spring and Bore Drinking Water Supplies (September 2021). 

���� 7DXPDWD�$URZDL��DERYH�Q������DW�>���@�
170 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [4.4.2].

171 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [4.4.2].

172 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU, above n 7, at [221].

173 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [3.1].
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agricultural areas.174�7KLV�LV�EHFDXVH�WKH�PRQLWRUHG�³ZHOO�ZRXOG�QRW�\HW�UHÀHFW�LPSDFWV�IURP�ODWHU�
ODQG�XVH�DFWLYLWLHV´�DQG�WKHUH�FRXOG�EH�³VLJQL¿FDQW�IUDFWLRQV�RI�ROG�ZDWHU�WKDW�ZDV�UHFKDUJHG�EHIRUH�
ODQG�XVH�LQWHQVL¿FDWLRQ´�175 In light of this argument, the question should be asked why there is so 

much reliance placed on the age of groundwater within the DWS 2005 in order to determine secure 

bore water status. This area of law could be reviewed.

H. &ODVVL¿FDWLRQ�*DS

7KH�':6������FXUUHQWO\�RSHUDWHV�RQ�D�´VHFXUH´�DQG�´QRQ�VHFXUH´�FODVVL¿FDWLRQ�V\VWHP�LQ�UHODWLRQ�
to treating groundwater for drinking water purposes. In the Government Inquiry into the Havelock 

North drinking water incident it was found that this system should be abolished.��� This was on the 

grounds that this system is “inherently unsafe”.177 It is submitted that this argument is important in 

LQ�OLJKW�RI�WKH�VDIHW\�OHYHO�LQ�0DVORZ¶V�+21�DQG�7DUJHW�����RI�6'*���$UJXDEO\��WKHUH�DUH�FXUUHQWO\�
JDSV�ZLWKLQ�FXUUHQW�ODZ�DQG�SROLF\�LI�DQ�R൶FLDO�*RYHUQPHQW�,QTXLU\�GHHPV�WKLV�V\VWHP�³XQVDIH´�
and yet it still operates. The Government Inquiry suggested that universal treatment be given to all 

networked drinking water supplies.178�7KLV�ZRXOG�EH�EHQH¿FLDO�DV�LW�ZRXOG�HQVXUH�WKDW�WKH�VDIHW\�
OHYHO�RI�0DVORZ¶V�+21� LV�PHW�� DQG�DOVR� WKDW�6'*�� LV� DFKLHYHG�ZLWK� UHVSHFW� WR� DFFHVV� WR� VDIH�
drinking water. 

I. 136)0�*DS

As mentioned above, under the current NPSFM, cl 3.5 stipulates that local authorities are to 

manage freshwater and land use in an “integrated and sustainable way” and this is for the purpose 

RI�DYRLGLQJ��UHPHG\LQJ�RU�PLWLJDWLQJ�³DGYHUVH�H൵HFWV´�RQ�ZDWHU�ERGLHV¶�³KHDOWK�DQG�ZHOO�EHLQJ´�179 

The question should be asked whether local authorities are currently managing groundwater and 

the land use activity of sheep grazing in an “integrated and sustainable way” under clause 3.5 

because as demonstrated by the Stats NZ statistics, many groundwater sites have failed to meet 

E.coli drinking water standards, and animal waste is a common source of E.coli.180 It has been 

proposed by Abraham J Melloul and Martin L Collin that the planning of groundwater management 

and land-use can help maintain the sustainability of resources, and so if groundwater and land use can 

be managed in this “integrated and sustainable way”, as per the NPSFM, then the self-actualisation 

OHYHO�RI�0DVORZ¶V�+21�PD\EH�DFKLHYHG�181 This is because water resource sustainability sits at the 

WRS�RI�0DVORZ¶V�+21��DFFRUGLQJ�WR�0HOORXO�DQG�&ROOLQ�182

174 8ZH�0RUJHQVWHUQ�DQG�&KULVWRSKHU�-�'DXJKQH\�³*URXQGZDWHU�DJH�IRU�LQWHQVL¿FDWLRQ�RI�EDVHOLQH�JURXQGZDWHU�TXDOLW\�
DQG�LPSDFWV�RI�ODQG�XVH�LQWHQVL¿FDWLRQ�±�7KH�QDWLRQDO�JURXQGZDWHU�PRQLWRULQJ�SURJUDPPH�RI�1HZ�=HDODQG´��������
��������-RXUQDO�RI�+\GURORJ\����DW����

175 At 80.

���� *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
177 $W�>���@�
178 At [158].

179 At [3.5].

180 Land Air Water Aotearoa “Factsheet: Faecal Indicators” (September 2021) <www.lawa.org.nz>.

181 Abraham J Melloul and Martin L Collin “Prioritization of sustainable groundwater management needs: the case of 

,VUDHO¶V�VWUHVVHG�FRDVWDO�DTXLIHU´����������(QYLURQPHQW��'HYHORSPHQW�DQG�6XVWDLQDELOLW\�����DW�����
182 At 353.
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J. &KDQJHV�LQ�1HZ�=HDODQG

Water reforms in New Zealand are moving the management of drinking water to four new regional 

entities.183 There have been an array of concerns presented in relation to this change.184 Ultimately, 

LW�LV�XQOLNHO\�WKDW�WKLV�UHIRUP�ZLOO�PDNH�D�GL൵HUHQFH�LQ�WHUPV�RI�WKH�WZR�VSHFL¿HG�LVVXHV��$UJXDEO\��LW�
ZLOO�QRW�PDNH�WRR�PXFK�RI�D�GL൵HUHQFH�ZKR�WKH�UHJXODWRU�LV��5DWKHU��DPHQGPHQW�RI�WKH�UHOHYDQW�
VXEVWDQWLYH�ODZ�DQG�SROLF\�LV�D�EHWWHU�VROXWLRQ�WR�WKH�LGHQWL¿HG�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�
\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ��/DZ�DPHQGPHQW�ZLOO�KHOS�DGGUHVV�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�
+21� DORQJ�ZLWK� 6'*��� DQG� VR� WKH� IRFXV� VKRXOG� EH� RQ� WKLV�� UDWKHU� WKDQ� RQ�ZKR� WKH� UHJXODWRU�
may be.

K. RMA Reform

There are aspects of the RMA that could be reviewed and amended in order to address the two 

VSHFL¿HG� LVVXHV��$V�PHQWLRQHG�� WKH� 50$� LV� XQGHUJRLQJ� UHIRUP�� ,QWHUHVWLQJO\�� WKH� 5HSRUW�New 
'LUHFWLRQV� IRU�5HVRXUFH�0DQDJHPHQW� LQ�1HZ�=HDODQG, leaves the subject of groundwater fairly 

much alone.185�,Q�IDFW��LW�RQO\�PHQWLRQV�JURXQGZDWHU�RQFH�DQG�WKLV�LV�LQ�UHODWLRQ�WR�1HZ�=HDODQG¶V�
heavily reliance on the resource.��� Further research could be pursued in regard to the place of 

groundwater within the RMA reforms, and how the reforms could address the two issues relating 

to sheep grazing and young groundwater abstraction.

L. Concluded View

$FFRUGLQJO\��ZKHQ�XVLQJ�0DVORZ¶V�+21�DQG�6'*��DV�D� OHQV��YDULRXV�JDSV�ZLWKLQ�FXUUHQW� ODZ�
DQG�SROLF\�FDQ�EH�LGHQWL¿HG�LQ�WKH�FRQWH[W�RI�WKH�WZR�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�\RXQJ�
groundwater abstraction. Amendments to both law and policy are required in order to address both 

LVVXHV��DQG�HQVXUH�FRQVLVWHQF\�ZLWK�0DVORZ¶V�+21�DQG�6'*��7DUJHWV��5HFRPPHQGDWLRQV�WR�ODZ�
DQG�SROLF\�DUH�PDGH�EHORZ�ZLWK�UHVSHFW�WR�WKH�JDSV�LGHQWL¿HG�

VII. �5ൾർඈආආൾඇൽൺඍංඈඇඌ

This section will discuss what the law ought to look like, in regard to addressing the issues and 

JDSV�LGHQWL¿HG�E\�XVLQJ�6'*��DQG�0DVORZ¶V�+21�DV�D�OHQV��9DULRXV�UHFRPPHQGDWLRQV�ZLOO�QRZ�
be explored.

7KH�¿UVW�RYHUDOO�UHFRPPHQGDWLRQ�LV�SHUKDSV�TXLWH�REYLRXV��,Q�HVVHQFH��WKH�UHFRPPHQGDWLRQ�LV�
to not allow sheep to be in paddocks that are in close proximity to underground aquifer sources 

used for drinking water. Alternatively, if sheep are allowed in paddocks in close proximity, it 

should be a land use activity that requires a resource consent, rather than merely be a permitted 

activity. This recommendation could mitigate the potential for contaminants from sheep faeces to 

make its way into underground aquifer water sources used for drinking water. Logically, if sheep 

are not in close proximity to underground aquifer sources used for drinking water then there is 

183 Russell Palmer “Three waters: what you need to know” (4 October 2021) Radio New Zealand <www.rnz.co.nz>. 

184 &KULVWRSKHU�/X[RQ�³7KUHH�ZDWHUV��IRXU�HQWLWLHV��VHYHUDO�SUREOHPV´�����6HSWHPEHU�������6WX൵�1=��ZZZ�VWX൵�FR�Q]!�
185 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG, above n 125.

���� At 15.
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limited opportunity for contamination to occur as a result of sheep faeces. If the activity is allowed 

EXW�UHTXLUHV�D�UHVRXUFH�FRQVHQW��WKHQ�WKH�H൵HFWV�RI�WKH�VKHHS�EHLQJ�LQ�WKH�SDGGRFN�RQ�JURXQGZDWHU�
FDQ�EH�FRQWUROOHG��$UJXDEO\��WKLV�UHFRPPHQGDWLRQ�FRXOG�DGGUHVV�WKH�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�
grazing. 

The second overall recommendation is to not allow the abstraction of young groundwater 

for drinking water purposes. This would eliminate the potential for sickness due to consuming 

contaminated non-aged drinking water, like in the Havelock North incident. It is submitted that this 

recommendation could address the second issue. 

In relation to law change in general, the following is recommended. First, regulations like 

the Resource Management (Stock Exclusion) Regulations 2020 could be implemented to control 

sheep grazing in paddocks in near proximity to aquifers used for drinking water sources. This is 

EHFDXVH� DUJXDEO\�� V� ����RI� WKH�50$� UHJXODWLRQV� DUH�PRUH� DSSURSULDWH� WKDQ�XVLQJ� WKH�1DWLRQDO�
Environmental Standard route for all nationally directed regulation. Second, amendment could be 

made regarding the Resource Management (National Environmental Standards for Freshwater) 

Regulations 2020 in order to incorporate standards for farming activities that involve sheep 

grazing in paddocks in near proximity to aquifers used for drinking water sources. Third, further 

LQLWLDWLYHV� LQ�UHODWLRQ� WR�6'*��FRXOG�EH� LPSOHPHQWHG� LQ�RUGHU� WR�HQVXUH� WKDW� WKH� WZR�LVVXHV�DUH�
DGGUHVVHG�� DQG�1HZ�=HDODQG� LV� RQ� WUDFN� WR� DFKLHYLQJ� WKH� WDUJHWV�ZLWKLQ�6'*�� LQ� WKH� VSHFL¿HG�
WLPHIUDPH��)RXUWK��RQH�H[FOXVLRQ�GLVWDQFH�ZLWKLQ�QDWLRQDO�OHJLVODWLRQ�ZKLFK�LV�EDVHG�RQ�VFLHQWL¿F�
evidence could be included to ensure consistency across the board with respect to sheep grazing in 

paddocks near aquifers used for drinking water sources and their associated discharges. Fifth, the 

´VHFXUH´�DQG�´QRQ�VHFXUH´�FODVVL¿FDWLRQ�V\VWHP�LQ�UHODWLRQ�WR�WUHDWLQJ�JURXQGZDWHU�IRU�GULQNLQJ�
water purposes could be abolished as it has been found that this system is “inherently unsafe”.187 

Last, there should be a focus on addressing the issues in substantive legislation and policy, rather 

than changing who the regulator may be. 

,W�KDV�EHHQ�GHPRQVWUDWHG�WKDW�0DVORZ¶V�+21�DQG�6'*��DUH�UHOHYDQW�DQG�FDQ�EH�XVHG�DV�D�OHQV�
WR�DVVHVV�FXUUHQW�ODZ�DQG�SROLF\�UHODWLQJ�WR�DTXLIHU�PDQDJHPHQW��,Q�YLHZ�RI�WKLV�¿QGLQJ��WKH�¿QDO�
UHFRPPHQGDWLRQ�LV�WKDW�0DVORZ¶V�+21�DQG�6'*��EH�LQWHJUDWHG�LQWR�1HZ�=HDODQG�ODZ�DQG�SROLF\�
associated with aquifer management, particularly in terms of the management of drinking water 

VRXUFHV��%RWK�0DVORZ¶V�+21�DQG�6'*��DQG�WKHLU�OLQN�WR�ZDWHU�PDQDJHPHQW�KDYH�EHHQ�H[DPLQHG�
within academic literature.188�7KHUHIRUH�� LW�ZRXOG� EH�ZRUWK� H[SORULQJ� KRZ�0DVORZ¶V�+21�DQG�
6'*��FRXOG�EH�XVHG�DV�WRROV�ZLWKLQ�ODZ�DQG�SROLF\�WR�HQVXUH�WKDW�1HZ�=HDODQG�LV�ERWK�PHHWLQJ�
WKHLU�REOLJDWLRQV�ZLWK�UHJDUGV�WR�6'*���DQG�HQVXULQJ�WKDW�0DVORZ¶V�+21�LV�PHW�

187 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
188 See Abraham J Melloul and Martin L Collin “A hierarchy of groundwater management, land-use, and social needs 

integrated for sustainable resource development” (2001) 3 Environment, Development, Sustainability 45; Abraham J 

0HOORXO�DQG�0DUWLQ�/�&ROOLQ�³$�SURSRVDO�IRU�VXVWDLQDEOH�JURXQGZDWHU�PDQDJHPHQW�DV�LQÀXHQFHG�E\�D�S\UDPLG�RI�
VRFLDO�QHHGV��WKH�FDVH�RI�,VUDHO¶V�FRDVWDO�DTXLIHU´�����������:DWHU�6FLHQFH�DQG�7HFKQRORJ\������$EUDKDP�-�0HOORXO�
and Martin L Collin “Harmonizing water management and social needs: a necessary condition for sustainable 

GHYHORSPHQW´�����������-RXUQDO�RI�(QYLURQPHQWDO�0DQDJHPHQW������DQG�$EUDKDP�-�0HOORXO�DQG�0DUWLQ�/�&ROOLQ�
³3ULRULWL]DWLRQ�RI�VXVWDLQDEOH�JURXQGZDWHU�PDQDJHPHQW�QHHGV��WKH�FDVH�RI�,VUDHO¶V�VWUHVVHG�FRDVWDO�DTXLIHU´����������
Environment, Development and Sustainability 347.
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VIII. &ඈඇർඅඎඌංඈඇ

:KHQ�XVLQJ�0DVORZ¶V�+21�DQG�6'*��DV�D� OHQV�� LW� LV�SURSRVHG� WKDW� ODZ�DQG�SROLF\� UHJDUGLQJ�
aquifer management in its current form is inadequate in terms of addressing the issues associated 

with sheep grazing in paddocks near aquifers used for drinking water sources and the abstraction 

of young groundwater for drinking water purposes. It is submitted that there are various gaps in 

ODZ�DQG�SROLF\�UHODWLQJ�WR�UHVRXUFH�FRQVHQWV��WKH�50$��6'*���KHDOWK�OHJLVODWLRQ��WKH�':6�������
7DXPDWD�$URZDL��WKH�136)0�LQ�WHUPV�RI�DGGUHVVLQJ�WKH�WZR�LVVXHV�DQG�PHHWLQJ�0DVORZ¶V�+21�
DQG�6'*���,W�LV�VXJJHVWHG�WKDW�ODZ�DQG�SROLF\�EH�DPHQGHG�LQ�RUGHU�WR�DGGUHVV�WKH�WZR�LVVXHV��7KH�
¿UVW�RYHUDOO�UHFRPPHQGDWLRQ�LV�WR�QRW�DOORZ�VKHHS�WR�EH�LQ�SDGGRFNV�WKDW�DUH�LQ�FORVH�SUR[LPLW\�
to aquifer sources used for drinking water and alternatively, if sheep are allowed in paddocks in 

close proximity, to make the activity one that requires a resource consent. The second overall 

recommendation, is to not allow the abstraction of young groundwater for drinking water purposes 

as this would eliminate the potential for sickness due to consuming contaminated non-aged 

GULQNLQJ�ZDWHU��/DVWO\�� LW� LV� UHFRPPHQGHG� WKDW�0DVORZ¶V�+21�DQG�6'*��VKRXOG�EH� LQWHJUDWHG�
into New Zealand law and policy associated with aquifer management, particularly in terms of the 

management of drinking water sources and groundwater quality.



&ൺඅඅඌ�)ඈඋ�7උൺඇඌൿඈඋආൺඍංඏൾ�&ඁൺඇൾ� 
ൺඇൽ�ඍඁൾ�'ංඌඍඋංർඍ�&ඈඎඋඍ�5ൾඌඉඈඇඌൾ

%ඒ�&ඁංൾൿ�-ඎൽൾ�+ൾൾආං�7ൺඎආൺඎඇඎ

«�PDL�WH�Sǀ�NL�WH�DR�PƗUDPD�«�
… the transition from night to the enlightened world … 

I. ,ඇඍඋඈൽඎർඍංඈඇ

(�DNX�QXL��H�DNX�UDKL��H�DNX�ZKDNDWDPDUDKL�NL�WH�UDQJL��WƝQƗ�NRXWRX�NDWRD�
Towards the end of the 19th century, in the later years of his life, after he had experienced arrest 

ZLWKRXW�FKDUJH��LPSULVRQPHQW��DUPHG�FRQÀLFW�ZLWK�WKH�&URZQ��DQ�R൶FLDO�SDUGRQ�DQG�WKH�IRUPDWLRQ�
RI�WKH�5LQJDWǌ�UHOLJLRQ��7H�.ǀWL�$ULNLUDQJL�XWWHUHG�WKHVH�IDPRXV�H[SUHVVLRQV�

.R�WH�ZDND�KHL�KRHKRHQJD�PƗ�NRXWRX�KHL�PXUL�L�DX��NR�WH�WXUH��
0Ɨ�WH�WXUH�DQǀ�WH�WXUH�H�DNL�±�

The canoe for you to paddle after me is the law. 
Only the law can be set against the law.

He also said:1

.D�NXKX�DX�NL�WH�WXUH��KHL�PDWXD�Pǀ�WH�SDQL�±�
I seek refuge in the law as a parent for the oppressed.

These powerful words continue to resonate and provide a relevant historical context for the 

modern-day vision of the District Court. That vision is simply expressed. The District Court should 

� His Honour Judge Heemi Taumaunu was appointed Chief District Court Judge in September 2019, and leads a bench 

of 172 permanent judges, 39 acting warranted judges, and 18 community magistrates. Born in Gisborne, he is the 

¿UVW�0ƗRUL� WR�EH�DSSRLQWHG�WR� WKH�UROH�DQG�LV�D�ÀXHQW� WH�UHR�0ƗRUL�VSHDNHU��+LV� WULEDO�D൶OLDWLRQV�DUH�1JƗWL�3ǀURX��
1JƗWL�.RQRKL��DQG�1JƗL�7DKX�
He was appointed a District Court Judge in 2004 after practising law mainly in Gisborne and a previous career in 

the New Zealand Army. He studied law at Victoria University, where he was awarded the Quentin Baxter Memorial 

6FKRODUVKLS�DQG�WKH�1JƗ�5DQJDWDKL�7RD�6FKRODUVKLS��$V�D�EDUULVWHU��KH�JDLQHG�H[SHULHQFH�DV�FRXQVHO�LQ�MXU\�WULDOV��DV�D�
Youth Advocate in the Youth Court and as a lawyer for child and counsel to assist in the Family Court.

Through various leadership roles in the District Court, Judge Taumaunu has encouraged a wider appreciation for the 

value of culturally responsive justice. He led development of the Rangatahi Courts, and his leadership was recognised 

internationally in 2017 when he received the Veillard-Cybulski Award. 

Chief Judge Taumaunu has also served as a Judge of the Court Martial of New Zealand since 2012, and currently 

serves as the Deputy Judge Advocate General and Deputy Chief Judge of the Court Martial of New Zealand.

1 Judith Binney Redemption Songs: A Life of Te Kooti Arikirangi Te Turuki��%ULGJHW�:LOOLDPV�%RRNV��:HOOLQJWRQ��������
at 337. 



��� Waikato Law Review Vol 29

be a place where all people can come to seek justice, no matter what their means or ability and 

regardless of their culture or ethnicity, who they are or where they are from.

7KH� WLWOH� RI� WKLV� DGGUHVV� WRXFKHV� RQ� WKUHH� UHODWHG� WRSLFV�� 7KH� ¿UVW� WRSLF� FRQFHUQV� D�0ƗRUL�
ZRUOGYLHZ�DERXW�7H�$R�0ƗUDPD�WKDW�KDV�KHOSHG�WR�VKDSH�WKLV�YLVLRQ�IRU�WKH�'LVWULFW�&RXUW��7KH�
second topic touches on the multiple calls for transformative change that have been directed towards 

our Court. The third topic relates to the District Court response in terms of what we have done so 

far and what we propose to do in the future. In this regard, I intend to discuss the District Court 

JHQHUDOO\�DQG�,�DOVR�LQWHQG�WR�VSHFL¿FDOO\�DGGUHVV�WKH�+DPLOWRQ�'LVWULFW�&RXUW�DQG�WKH�$OFRKRO�DQG�
Other Drug Treatment (AODT) Court that is to be established there in 2021. 

In doing so, I make it clear that the pathway forward is one that is intended to include all 

1HZ�=HDODQGHUV�ZKR�DUH�D൵HFWHG�E\�WKH�EXVLQHVV�RI�RXU�&RXUW��,W�LV�D�SDWKZD\�WKDW�ZLOO�UHVSHFW�
WKH�LQGHSHQGHQFH�RI�MXGLFLDO�R൶FHUV�ZKR�ZLOO�FRQWLQXH�WR�GHFLGH�FDVHV�RQ�WKHLU�LQGLYLGXDO�PHULWV��
Our ultimate intention will be to ensure to the maximum extent possible that the best available 

information is presented to our judges and other triers of fact to assist them to make well-informed 

decisions about the people who appear before them.

These remarks are framed within the applicable constitutional framework. Criminal justice 

policy and legislation reform in the criminal justice system are matters for the executive and the 

legislature. Examples that come to mind are the legislation that established the Youth Court in 1989 

and in more recent times the Government funding that has been allocated for specialist services to 

support the AODT Court. 

As Chief District Court Judge I have a statutory responsibility to ensure the orderly and 

H൶FLHQW� FRQGXFW�RI� WKH�EXVLQHVV�RI� WKH�&RXUW��7KLV� LQFOXGHV�GXWLHV� DURXQG� URVWHULQJ�RI� MXGJHV��
scheduling of work, setting standards for best practice in the District Court and to oversee and 

promote the professional development and education of judges. Nothing discussed in this address 

will necessarily require legislative change. Clearly, both the judiciary and the executive have a role 

to play in the important task of transforming the courts – and both branches of government have 

to respect the prerogatives and constitutional boundaries of the other. I look forward to working in 

DQ�DSSURSULDWH�DQG�FDUHIXO�SDUWQHUVKLS�ZLWK�WKH�H[HFXWLYH�±�ERWK�0LQLVWHUV�DQG�R൶FLDOV�±�DV�WKLV�
important work continues to be progressed. 

II. 7ඁൾ�³7ൾ�$ඈ�0ඵඋൺආൺ�0ඈൽൾඅ́

The District Court response to the calls for transformative change has been shaped by reference 

WR�WKH�FRQFHSW�RI�7H�$R�0ƗUDPD��ZKLFK�PHDQV�³WKH�ZRUOG�RI�OLJKW´�RU��IRU�WKH�SXUSRVHV�RI�WKLV�
DGGUHVV�³WKH�HQOLJKWHQHG�ZRUOG´���7KH�WLWOH�RI�WKLV�DGGUHVV��³0DL�WH�Sǀ�NL�WH�DR�PƗUDPD´��OLWHUDOO\�
means “from the night to the world of light (the enlightened world)”. This concept draws on several 

GL൵HUHQW�0ƗRUL�ZRUOGYLHZ�WKUHDGV�LQFOXGLQJ�WKH�ZHOO�NQRZQ�H[SUHVVLRQ��

.D�Sǀ��ND�Sǀ��ND�DR��ND�DZDWHD��
7ƯKHL�PDXUL�RUD�NL�WH�ZKHL�DR��

7ƯKHL�PDXUL�RUD�NL�WH�DR�PƗUDPD�
7KH�¿UVW�UD\V�RI�GDZQ�KHUDOG�WKH�WUDQVLWLRQ�IURP�QLJKW�WR�GD\�

Behold it is the living environment!

Behold it is the world of light!
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7KH�H[SUHVVLRQ�³«�PDL�WH�Sǀ�NL�WH�DR�PƗUDPD�«´�LV�DOVR�D�UHIHUHQFH�WR�WKH�0ƗRUL�FUHDWLRQ�P\WK��
In the beginning of creation, Ranginui, the Sky Father and Papatuanuku, the Earth Mother, were 

ERXQG�WRJHWKHU�LQ�DQ�HWHUQDO�HPEUDFH��$�VWDWH�RI�SHUSHWXDO�DQG�LQWHQVH�GDUNQHVV��³WH�Sǀ´��H[LVWHG�LQ�
the space between the two parents. The children of Ranginui and Papatuanuku lived in that space. 

,Q�WKDW�VWDWH�RI�SHUSHWXDO�GDUNQHVV�WKH�FKLOGUHQ�ZHUH�XQDEOH�WR�IXO¿O�WKHLU�SRWHQWLDO��7DQH�0DKXWD��
the god of the forest, eventually separated his parents by pushing them apart. This created the world 

RI�OLJKW��³WH�DR�PƗUDPD´��DQG�DOORZHG�WKH�FKLOGUHQ�WR�PRYH�³PDL�WH�Sǀ�NL�WH�DR�PƗUDPD´��IURP�
the darkness to the enlightened world. The children then commenced their tasks creating forests, 

RFHDQV��¿VK��DQLPDOV��DQG�SHRSOH�2
Although the general theme of moving from “the darkness of night to the world of light (or to the 

enlightened world)” is a universal and easy to understand pan-cultural concept, the theme provides 

D�UHOHYDQW�0ƗRUL�FXOWXUDO�OHQV�WKDW�FDQ�EH�XVHG�WR�FRQVLGHU�WKH�SDVW��SUHVHQW�DQG�IXWXUH�GHYHORSPHQW�
for all people and cultures of our nation, Aotearoa New Zealand, and more particularly for the 

purposes of this address, the future direction of the District Court of New Zealand. 

When my paternal great, great, great grandfather, Rangiuia, signed the Treaty of Waitangi at 

Tolaga Bay in May 1840, I do not know exactly what his thoughts were at the time. On an objective 

assessment, the promises exchanged between the parties to the Treaty, at least on their face, created 

a vision of hope for the future. On one view of it, the Treaty imagined the creation of an enlightened 

ZRUOG��WH�DR�PƗUDPD��ZKHUH�0ƗRUL�DQG�3ƗNHKƗ�FRXOG�OLYH�SHDFHIXOO\�DORQJVLGH�RQH�DQRWKHU�DQG�
both parties could have opportunities to prosper. 

:KHQ�7ǌWD�1LKRQLKR��RQH�RI�WKH�OHDGLQJ�FKLHIV�RI�P\�WULEH��1JƗWL�3ǀURX��FRPSRVHG�KLV�IDPRXV�
KDND��7H�.LULQJXWX��LQ�WKH�����V��KH�ZDV�IXULRXV�WKDW�ODUJH�WUDFWV�RI�0ƗRUL�ODQG�ZHUH�EHLQJ�VROG�WR�
3ƗNHKƗ�VHWWOHUV�DQG�KH�ZDV�FRQFHUQHG�DERXW�WKH�IXWXUH�SUREOHPV�WKLV�ZRXOG�FDXVH�IRU�0ƗRUL�SHRSOH��
The haka begins with the opening verse:

3ǀ�QJƗ�UƗ��L�Sǀ�QJƗ�UƗ
.D�WDWDNL�PDL�WH�ZKDUH�R�QJƗ�WXUH�

Ka whiria 

7H�0ƗRUL��ND�ZKLULD�UƗ
1JDX�QHL�ǀQƗ�WƗNH

1JDX�QHL�ǀQƗ�UHLWL��ƗKDKD
Te taea te ueue! …

A shadow (the law) has descended upon the land

This has been caused by the chattering in Parliament (the house that makes the laws)

7KH�0ƗRUL�SHRSOH�KDYH�EHHQ�ERXQG�DQG�WLHG�GRZQ�E\�WKH�ODZ
They have been bitten by taxes and rates

Alas, there is no escape! …

By the time my maternal great, great, great grandfather, Te Maiharoa, had reached an advanced stage 

LQ�OLIH�LQ�WKH�PLG�����V��KH�KDG�EHHQ�GHHSO\�D൵HFWHG�E\�WZR�GHFDGHV�RI�0ƗRUL�ODQG�JULHYDQFHV�DQG�
SHUFHLYHG�LQMXVWLFH��+H�ZDV�D�SURPLQHQW�1JƗL�7DKX�WRKXQJD�DQG�UDQJDWLUD�DQG�OLYHG�LQ�$URZKHQXD��

2 See: B Mikaere Te Maiharoa and the Promised Land��+HLQHPDQQ�3XEOLVKHUV��$XFNODQG��������DW����
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a village located just south of Temuka. In 1877, when he was 77 years old, Te Maiharoa led more 

WKDQ�����RI�KLV�IROORZHUV�RQ�D�PLJUDWLRQ�IURP�$URZKHQXD�WR�7H�$R�0ƗUDPD��
7H�$R�0ƗUDPD�LV�ORFDWHG�LQ�WKH�0DF.HQ]LH�%DVLQ�DQG�LV�QRZ�NQRZQ�E\�WKH�QDPH�2PDUDPD��

7H�0DLKDURD�DQG�KLV�IROORZHUV�SHDFHIXOO\�RFFXSLHG�WKH�ODQG�DQG�OLYHG�LQ�DFFRUGDQFH�ZLWK�0ƗRUL�
custom and protocol for two years. This was the version of the enlightened world that he envisaged 

IRU�KLV�SHRSOH��(YHQWXDOO\�7H�0DLKDURD�DQG�KLV�IROORZHUV�ZHUH�DUUHVWHG�DQG�WKURZQ�R൵�WKH�ODQG��
When my Hopkinson, Sherborne, and Ferguson ancestors travelled to this country in the 1800s 

they were seeking a better life for themselves and their families. They settled in the South Island 

DQG�DW�YDULRXV�WLPHV�PDUULHG�P\�1JƗL�7DKX�DQFHVWRUV��7KH\�FDPH�IURP�(QJODQG�DQG�6FRWODQG�DQG�
in similar fashion were in pursuit of a more enlightened world. The search for a more enlightened 

ZRUOG��WH�DR�PƗUDPD��KDV�EHHQ�D�FRQVLVWHQW�WKHPH�WKURXJKRXW�VXFFHVVLYH�JHQHUDWLRQV��IURP�WKH�WLPH�
RI�.XSH¶V�¿UVW�YR\DJH�RI�GLVFRYHU\�IURP�WKH�P\WKLFDO�+DZDLNL�WR�$RWHDURD�1HZ�=HDODQG��WKURXJK�
until the present-day arrival of immigrants from the many and diverse cultures seeking a new life 

in our country.

I suggest that the calls for transformative change as they relate to the District Court could be 

translated as a concerted call to move towards a more enlightened world, to move towards te ao 

PƗUDPD��QRW�MXVW�IRU�0ƗRUL��EXW�IRU�DOO�SHRSOH�RI�DOO�HWKQLFLWLHV�DQG�IURP�DOO�FXOWXUHV�ZKR�DUH�D൵HFWHG�
by the business of our Court. This is because modern day Aotearoa New Zealand is a multi-cultural 

and vibrant society with two founding cultures bound together by the principle of partnership 

based on the Treaty of Waitangi. In modern thinking, the vision of hope that is expressed in the 

7UHDW\�UHODWLRQVKLS�QRZ�H[WHQGV�WR�LQFOXGH�DOO�0ƗRUL�DQG�QRQ�0ƗRUL�1HZ�=HDODQGHUV�UHJDUGOHVV�
of culture or ethnicity. Hence the all-inclusive nature of the vision for the District Court as a place 

where all people can come to seek justice, no matter what their means or ability and regardless of 

their ethnicity or culture, who they are or where they are from.

The District Court response to the calls for transformative change will be known as the “Te Ao 

0ƗUDPD�PRGHO´��,QVSLUHG�E\�D�VLPSOH�LGHD��LQ�HVVHQFH��WKH�7H�$R�0ƗUDPD�PRGHO�VLJQDOV�D�GHOLEHUDWH�
intention on the part of the District Court to move “towards a more enlightened world” for the 

EHQH¿W�RI�DOO�SHRSOH�RI�DOO�HWKQLFLWLHV�DQG�FXOWXUHV�ZKR�DUH�D൵HFWHG�E\�WKH�EXVLQHVV�RI�RXU�&RXUW�
7KLV�YLVLRQ�DQG�PRYH�E\�WKH�'LVWULFW�&RXUW�ZLOO��RI�FRXUVH��VWLOO�PHDQ�WKDW�R൵HQGHUV�ZLOO�EH�KHOG�

accountable and responsible, that the Sentencing Act 2002 will continue to be applied, and that 

principled and lawful sentences, including imprisonment, are imposed. But we hope that this occur 

in an environment where more well-informed decisions can be consistently made, based on better 

information, with better informed participants, and better understood processes. 

Thus far, I have painted a backdrop for this address which is a blend of legend and the historical 

UHFRUG��$W�WKLV�SRLQW�,�ZLOO�ORRN�PRUH�VSHFL¿FDOO\�DW�KLVWRU\�DV�LW�D൵HFWV�FULPLQDO�MXVWLFH�DQG�WKH�
District Court. This relates in particular to the repeated calls for transformative change made over 

WKH�ODVW�IRXU�GHFDGHV��DQG�±�E\�ZD\�RI�UHVSRQVH�WR�WKRVH�FDOOV�²WKH�VROXWLRQ�IRFXVHG�DSSURDFK�WKDW�
District Court judges have developed, most notably through a series of specialist courts.3

7KHVH�KDYH�D�GLUHFW�EHDULQJ�RQ�WKH�SURSRVHG�'LVWULFW�&RXUW�UHVSRQVH�DQG�WKH�7H�$R�0ƗUDPD�
model.

3 I am indebted to the judicial clerks (Oliver Fredrickson, Stephen Woodwark, Katherine Werry and Zahra Zavahir), and 

to Marie McNicholas and Renee Smith who all work in my chambers for their research and assistance in preparing 

this paper.
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III. &ൺඅඅඌ�ൿඈඋ�7උൺඇඌൿඈඋආൺඍංඏൾ�&ඁൺඇൾ

Calls for transformative change to the justice system have been passed down through successive 

generations. They are not a modern phenomenon, nor just another worthy contemporary cause. 

They come from all corners of our society and have relevance not just for the founding cultures but 

also all other cultures in modern Aotearoa. 

7KH�VHQVH�RI�KXUW�DQG�XQIDLUQHVV�GULYLQJ�WKH�FDOOV�IRU�FKDQJH�LV�GHHSO\�IHOW�DPRQJVW�0ƗRUL��,Q�
WKH���WK�FHQWXU\�� WKHVH�FDOOV�ZHUH�SULPDULO\�GLUHFWHG� WRZDUGV�0ƗRUL� ODQG�DOLHQDWLRQ�DQG� UHODWHG�
issues.4�:KHQ�WKH�7UHDW\�RI�:DLWDQJL�ZDV�VLJQHG�LQ�������0ƗRUL�RZQHG�DOPRVW�DOO�RI�WKH�ODQG�LQ�
Aotearoa New Zealand. By 1892, it was little more than a third, and a quarter of that was leased 

WR�3ƗNHKƗ�5� ,Q� WKH� VSDFH�RI� D�JHQHUDWLRQ��0ƗRUL�ZHUH� WUDQVIRUPHG� LQWR�ZDJH� ODERXUHUV�ZLWK�QR�
FDSLWDO�EDVH��'XULQJ�WKLV�SHULRG��0ƗRUL�ZHUH�H[FOXGHG�IURP�WKH�HFRQRPLF�RSSRUWXQLWLHV�RI�WKH�QHZ�
FRORQLDO�VRFLHW\�DQG�ZLWQHVVHG�WKH�JUDGXDO�RYHUWXUQLQJ�RI�PDQD�0ƗRUL�EL�VHWWOHU�DXWKRULW\��

$V� D� UHVXOW� RI� D� FRPELQDWLRQ� RI� IDFWRUV� LQFOXGLQJ� DUPHG� FRQÀLFW�ZLWK� WKH�&URZQ�� UHVXOWLQJ�
ODQG�FRQ¿VFDWLRQV�DQG�WKH�GHYDVWDWLQJ�H൵HFWV�RI�GLVHDVH�RQ�WKH�0ƗRUL�SRSXODWLRQ��E\�WKH�WXUQ�RI�
WKH���WK�FHQWXU\�0ƗRUL�ZHUH�FRQVLGHUHG�WR�EH�D�G\LQJ�UDFH�7�7KH�0ƗRUL�ODQJXDJH�ZDV�EDQQHG�LQ�
schools.8 Certain tikanga practices were banned by statute.9�2൶FLDO�JRYHUQPHQW�SROLFLHV�H൵HFWLYHO\�
SURPRWHG�WKH�DVVLPLODWLRQ�RI�0ƗRUL�SHRSOH�LQWR�WKH�GRPLQDQW�FRORQLDO�VHWWOHU�FXOWXUH�

,Q�WKH�PLG���WK�FHQWXU\��WKH�0ƗRUL�SRSXODWLRQ�EHJDQ�PLJUDWLQJ�LQWR�ODUJHU�XUEDQ�DUHDV��8QWLO�
WKLV�WLPH��WKH�UDWH�RI�0ƗRUL�LPSULVRQPHQW�ZDV�JHQHUDOO\�SURSRUWLRQDWH�ZLWK�WKH�0ƗRUL�SRSXODWLRQ�
SHUFHQWDJH�� +RZHYHU�� WKH� JHQHUDWLRQ� RI� 0ƗRUL� ZKR� ZHUH� SDUW� RI� WKH� ³XUEDQ� GULIW´� EHFDPH� D�
YLVLEOH�DQG�FRQVFLRXV�PLQRULW\�DQG�IDFHG�IXUWKHU�R൶FLDO�JRYHUQPHQW�SROLFLHV�WKDW�UHTXLUHG�0ƗRUL�
to assimilate into the “mainstream”.10�7KLV�XUEDQ�VKLIW��DQG� WKH�VRFLDO�DQG�HFRQRPLF�GL൶FXOWLHV�
WKDW�IROORZHG��FRQWULEXWHG�WR�D�GUDPDWLF� LQFUHDVH�LQ�0ƗRUL�UHSUHVHQWDWLRQ�LQ� WKH�FULPLQDO� MXVWLFH�
V\VWHP��%HWZHHQ������DQG�������WKH�QXPEHU�RI�0ƗRUL�SULVRQHUV�UHFHLYHG�LQWR�SULVRQV��UHODWLYH�WR�
all prisoners, doubled.11

As the statistics continued in this direction, the justice system became the target for calls for 

transformative change. Most notable were the seminal reports�3XDR�WH�$WD�WX, He Whaipaanga 
Hou, and Te Ara Hou drafted by John Rangihau, Dr Moana Jackson, and Sir Clinton Roper 

4 See: PG McHugh Aboriginal Title: The Modern Jurisprudence of Tribal Land Rights (Oxford University Press, 

Oxford, 2011); Mark Hickford Lords of the Land: Indigenous Property Rights and the Jurisprudence of Empire 
�2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG���������53�%RDVW�³7KH�1DWLYH�/DQG�&RXUW�DW�&DPEULGJH��0ƗRUL�/DQG�$OLHQDWLRQ�
DQG�WKH�3ULYDWH�6HFWRU´�����������:DLNDWR�/DZ�5HYLHZ����

5 Ministry of Culture and Heritage “Native Land Court” (September 2020) New Zealand History <nzhistory.govt.nz>.

�� Sir Joesph Williams, Justice of the New Zealand Supreme Court “Build a Bridge and Get Over It: The Role of 

&RORQLDO�'LVSRVVHVVLRQ�LQ�&RQWHPSRUDU\�,QGLJHQRXV�2൵HQGLQJ�DQG�:KDW�:H�6KRXOG�'R�$ERXW�,W´��6LU�5RELQ�&RRNH�
Lecture 2019, Victoria University, Wellington, 4 December 2019).

7 -DQH�6WD൵RUG�DQG�0DUN�:LOOLDPV�Maoriland: Literature 1872–1914� �9LFWRULD�8QLYHUVLW\�3UHVV��:HOOLQJWRQ��������
at 110.

8 Waitangi Tribunal 5HSRUW�RI�7KH�:DLWDQJL�RQ�7KH�7H�5HR�0ƗRUL�&ODLP (Wai 11, 1993) at 3.2.8.

9 See: Tohunga Suppression Act 1907.

10 5LFKDUG�+LOO�³0ƗRUL�8UEDQ�0LJUDWLRQ�DQG�WKH�$VVHUWLRQ�RI�,QGLJHQHLW\�LQ�$RWHDURD�1HZ�=HDODQG������±����´��������
�����,QWHUYHQWLRQV�����DW�����

11 Greg Newbold 7KH�SUREOHP�RI�SULVRQV��FRUUHFWLRQV�UHIRUP�LQ�1HZ�=HDODQG�VLQFH����� (Dunmore, Wellington, 2007) 

DW���±���
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respectively.12 Although these reports were released more than 30 years ago, calls for transformative 

changed have continued. During this period, a persistent wave of reports, papers, and articles have 

continued to criticise our justice system.

Surveying this material, one can immediately see common themes in the issues raised in the 

1980s and those raised today, including within reports recently commissioned by the Government. 

In ,QƗLD�7RQX�1HL��UHOHDVHG�LQ�������WKH�KXL�PHPEHUV�QRWHG�WKDW�WKH�³WUXH�HVVHQFH�DQG�NǀUHUR�RI�
these reports published more than 30 years ago have not been fully understood or accepted by those 

in power”.13 On the whole, contemporary commentary suggests that these calls for transformative 

change have largely been left unanswered.14 

The depth and breadth of the issues raised over these years is considerable, spanning across 

all jurisdictions of the District Court. The underlying message is that our courts are failing to 

XQGHUVWDQG�RU�SURWHFW�WKRVH�ZKR�DSSHDU�EHIRUH�LW�RU�ZKR�DUH�D൵HFWHG�E\�WKH�EXVLQHVV�RI�WKH�&RXUW��
In essence, defendants, whƗnau, and victims are leaving the current system feeling unheard and 

unappreciated.15 This is most pronounced in the criminal justice system.

Criminal justice policy and legislation are matters for the executive and legislature to address. 

I am aware the Government has commissioned numerous important reports over time that have 

helped shape our understanding of the issues that need to be addressed. Many of these reports 

make the point that our criminal justice system over-emphasises punishment at the expense of 

rehabilitation.�� They argue that for many communities, prioritising punishment over rehabilitation 

does not make them safer.17�,Q�IDFW��LW�RIWHQ�KDV�WKH�RSSRVLWH�H൵HFW��EULQJLQJ�PRUH�LQGLYLGXDOV�LQWR�
WKH�IRUPDO�FULPLQDO�MXVWLFH�V\VWHP�ZKLFK�FDQ�KDYH�D�ODVWLQJ�H൵HFW�RQ�WKHP�DQG�WKHLU�ZKƗnau.18 

$� SXQLVKPHQW�¿UVW� IRFXV� LV� IDXOWHG� DV� SDUWLFXODUO\� LQH൵HFWLYH� ZKHUH� WKH� XQGHUO\LQJ� GULYHU�
RI� WKH� R൵HQGLQJ� LV� DFWXDOO\� DGGLFWLRQ��PHQWDO� RU� SK\VLFDO� KHDOWK� LVVXHV�� KRPHOHVVQHVV��ZKƗQDX�

12 John Rangihau 3XDR�WH�$WD�WX�� 7KH� 5HSRUW� RI� WKH� 0LQLVWHULDO� $GYLVRU\� &RPPLWWHH� RQ� D� 0ƗRUL� 3HUVSHFWLYH� IRU�
the Department of Social Welfare��0ƗRUL�$GYLVRU\�&RPPLWWHH��6HSWHPEHU��������0RDQD�-DFNVRQ�7KH�0ƗRUL�DQG�WKH�
Criminal Justice System A New Perspective: He Whaipaanga Hou (Department of Justice, Study Series 18, November 

1988); Clinton Roper Te Ara Hou: The New Way (Ministerial Committee of Inquiry into Prisons System, 1989).

13 +XL�0ƗRUL�3DUWLFLSDQWV�,QƗLD�7RQX�1HL��7H�8HSǌ�+ƗSDL�,�WH�2UD�±�7KH�6DIH�DQG�(൵HFWLYH�-XVWLFH�$GYLVRU\�*URXS��
July 2019) at 9.

14 See: Charlotte Williams 7KH�7RR�+DUG�%DVNHW��0ƗRUL�DQG�&ULPLQDO�-XVWLFH�6LQFH����� (Victoria University Press, 

Wellington, 2001) at 95; JustSpeak 0ƗRUL�DQG�WKH�&ULPLQDO�-XVWLFH�6\VWHP��$�<RXWK�3HUVSHFWLYH (JustSpeak, Position 

Paper, March 2012) at 8; Kim Workman “From a Search for Rangatiratanga to a Struggle for Survival – Criminal 

-XVWLFH��WKH�6WDWH�DQG�0ƗRUL�������WR�����´��������1=6���-RXUQDO�RI�1HZ�=HDODQG�6WXGLHV����DW�����:DLWDQJL�7ULEXQDO�
7X�0DL� 7H� 5DQJL�� 5HSRUW� RQ� WKH�&URZQ� DQG�'LVSURSRUWLRQDWH� 5HRৼHQGLQJ�5DWHV (Wai 2540, 2017) at 97; Craig 

/LQNKRUQ�³+H�:DND�5RLPDWD�±�WUDQVIRUPLQJ�RXU�FULPLQDO�MXVWLFH´�-XQH������0ƗRUL�/DZ�5HYLHZ�
15 7H�8HSǌ�+ƗSDL�,�WH�2UD�±�7KH�6DIH�DQG�(൵HFWLYH�-XVWLFH�$GYLVRU\�*URXS�He Waka Roimata (First Report, June 2019) 

DW�����7H�8HSǌ�+ƗSDL� ,� WH�2UD�±�7KH�6DIH�DQG�(൵HFWLYH�-XVWLFH�$GYLVRU\�*URXS�Turuki! Turuki! (Second Report, 

December 2019) at 3.

��� &OLQWRQ�5RSHU��DERYH�Q�����DW�����±�����DQG����±�����0ƗRUL�+XL�3DUWLFLSDQWV��,QƗLD�7RQX�1HL���DERYH�Q�����DW�����
7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����DQG���±����7H�8HSǌ�+ƗSDL�,�WH�2UD��7XUXNL��7XUXNL����
DERYH�Q�����DW��������������DQG�����7H�8HSǌ�+ƗSDL�,�WH�2UD�Summit Playbook (September 2018) at 13.

17 Clinton Roper, above n 12, at 2.3–2.4; Sian Elias, Chief Justice of New Zealand “Blameless Babes” (Annual Shirley 

6PLWK�$GGUHVV��9LFWRULD�8QLYHUVLW\��:HOOLQJWRQ�� �� -XO\� ������ DW� >��@�� FLWLQJ� 6KLUOH\� 6PLWK� ³&ULPH� DQG� MDLO´�The 
Dominion �:HOOLQJWRQ����)HEUXDU\�������HG����DW�����7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����

18 7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q����
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imprisonment, unemployment, cultural dislocation, or past trauma.19 In such cases, there is often 

D�³FRFNWDLO�RI�GLVDELOLWLHV´�WKDW�PD\�XQGHUSLQ�WKH�R൵HQGLQJ�20 It is acknowledged that for people in 

these circumstances, wrap-around support services are needed to properly address the underlying 

FDXVHV� RI� R൵HQGLQJ�21 Presently, local communities, government agencies, and NGOs do this. 

However, these reports tell us that they are poorly coordinated with the Court (and with each 

other), which causes gaps in provision.22�'HIHQGDQWV��YLFWLPV��DQG�ZKƗQDX�DUH�OHIW�WR�QDYLJDWH�WKH�
confusing and often intimidating court process without support. As a result, they are unlikely to 

fully engage with the process and will often leave feeling unheard.23

The reports also remind us that a failure to adequately coordinate community support services 

SUHYHQWV� MXGJHV� IURP� UHFHLYLQJ� LPSRUWDQW� LQIRUPDWLRQ� DERXW� WKH� R൵HQGHU�24 Most relevantly, 

LQIRUPDWLRQ�DERXW�WKH�GHIHQGDQW¶V�FXOWXUDO�DQG�ZKƗQDX�EDFNJURXQG��PHQWDO�DQG�SK\VLFDO�KHDOWK��
DQG�HGXFDWLRQDO�KLVWRU\��:LWKRXW�WKLV�LQIRUPDWLRQ��LW�PDNHV�LW�PRUH�GL൶FXOW�IRU�MXGJHV�WR�H൵HFWLYHO\�
engage with the individual defendant and their circumstances.25

These shortcomings are said to have contributed, at least in part, to the disproportionate over-

UHSUHVHQWDWLRQ�RI�0ƗRUL�LQ�WKH�FULPLQDO�MXVWLFH�V\VWHP��0ƗRUL�DUH�ERWK�PRUH OLNHO\�WR�R൵HQG�DQG�
more likely to be victimised.���$V�RI�-XQH������WKHUH�ZHUH�������SULVRQHUV�LQ�$RWHDURD��������RI�
WKHVH�ZHUH�0ƗRUL�������SHUFHQW��GHVSLWH�0ƗRUL�PDNLQJ�XS�MXVW��� percent of the population.27

These reports impress on us that our current system continues the oppression from colonisation 

E\�LPSRVLQJ�%ULWLVK�LQVWLWXWLRQV��ODZV��SURFHVVHV��DQG�YDOXHV�RQWR�0ƗRUL�28 This created what Dr 

Jackson called “monocultural myopia”, whereby the New Zealand legal system has adopted almost 

all aspects of the British system and almost entirely ignored the other founding culture of Aotearoa 

New Zealand.29 As a result of this myopia, many facets of our justice system are inconsistent with 

te ao�0ƗRUL�DQG�WLNDQJD�0ƗRUL�SULQFLSOHV�30�7KLV�ODFN�RI�UHFRJQLWLRQ�IRU�WLNDQJD�0ƗRUL�SULQFLSOHV�

19 Sian Elias, above n 17, at [20] and [28]; Andrew Becroft, Principal Youth Court Judge, “Playing to Win – Youth 

2൵HQGHUV�2XW�RI�&RXUW��$QG�6RPHWLPHV�,Q���5HVWRUDWLYH�3UDFWLFHV�LQ�WKH�1HZ�=HDODQG�<RXWK�-XVWLFH�6\VWHP´��SDSHU�
presented to Queensland Youth Justice Forum, Brisbane, Australia, July 2015) at 10; John Walker, Principal Youth 

&RXUW�-XGJH�³:KHQ�WKH�9XOQHUDEOH�R൵HQG�±�ZKR�IDXOW�LV�LW"´��DGGUHVV�JLYHQ�WR�1RUWKHUQ�7HUULWRU\�&RXQFLO�RI�6RFLDO�
6HUYLFHV�&RQIHUHQFH��'DUZLQ�����6HSWHPEHU��������7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����

20 0HJKDQ�/DZUHQFH�³µ&RFNWDLO�RI�GLVDELOLWLHV¶��-XGJHV�WR�GHYHORS�QHZ�PRGHO�IRU�\RXWK�R൵HQGHUV´�1HZ�=HDODQG�+HUDOG�
�RQOLQH�HG��$XFNODQG�����$XJXVW��������FLWLQJ�D�SUHVV�UHOHDVH�E\�WKH�&KLHI�'LVWULFW�&RXUW�-XGJH�DQG�3ULQFLSDO�<RXWK�
Court Judge: see Jan-Marie Doogue and John Walker “District Court responds to high incidence of disabilities” (press 

UHOHDVH�����$XJXVW�������
21 0ƗRUL�+XL�3DUWLFLSDQWV��,QƗLD�7RQX�1HL���DERYH�Q�����DW����
22 7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����DQG�����7H�8HSǌ�+ƗSDL�,�WH�2UD��7XUXNL��7XUXNL����

above n 15, at 9 and 39–40.

23 7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����
24 At 40.

25 7H�8HSǌ�+ƗSDL�,�WH�2UD��7XUXNL��7XUXNL����DERYH�Q�����DW����
��� Chief Victims Advisor Te Tangi o te Manawanui �7H�8HSǌ�+ƗSDL�,�WH�2UD�±�7KH�6DIH�DQG�(൵HFWLYH�-XVWLFH�$GYLVRU\�

Group, December 2019) at 2.

27 Department of Corrections “Prison Facts and Statistics – June 2020” <www.corrections.govt.nz>.

28 &KLHI�9LFWLPV�$GYLVRU��DERYH�Q�����DW����7H�8HSǌ�+ƗSDL�,�WH�2UD��6XPPLW�3OD\ERRN���DERYH�Q�����DW����
29 Moana Jackson, above n 12, at 35.

30 0RDQD�-DFNVRQ��DERYH�Q�����DW�����&KLHI�9LFWLPV�$GYLVRU��DERYH�Q�����DW����7H�8HSǌ�+ƗSDL�,�WH�2UD��7XUXNL��7XUXNL����
above n 15, at 25.
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VWLOO�FDXVHV�PDQ\�0ƗRUL�WR�IHHO�WKDW�WKH�MXVWLFH�V\VWHP�LV�D�IRUHLJQ�HQWLW\�DQG�KDYH�³OLWWOH�HPSDWK\´�
for it.31

2QH�RI�WKH�PRVW�QRWDEOH�ZD\V�WKDW�RXU�V\VWHP�LV�LQFRQVLVWHQW�ZLWK�WLNDQJD�0ƗRUL�LV�WKH�OLPLWHG�
UROH� WKDW�ZKƗQDX�DQG�YLFWLPV�SOD\� LQ�FULPLQDO�SURFHHGLQJV�32 Unless called as a witness or as a 

V����VSHDNHU��ZKƗQDX�PHPEHUV�KDYH�QR�VXEVWDQWLYH�UROH�LQ�WKH�FULPLQDO�MXVWLFH�SURFHVV��$OWKRXJK�
victims can give evidence, provide victim impact statements and participate in restorative justice 

processes, their role is also relatively limited. The imported British system is penal-focused and 

UHYROYHV�DURXQG�WKH�R൵HQGHU��7KLV�IDLOV�WR�UHÀHFW�WLNDQJD�0ƗRUL�SULQFLSOHV��ZKHUH�ERWK�ZKƗQDX and 

victims play a pivotal role in providing support to the person harmed and to the person who has 

caused the harm, and to be part of the solution.33

These reports also tell us that the justice system fails to support and protect victims.34 Victims 

say that they feel isolated and unsupported during their own trial and are often left chasing the few 

support services that are available to them.35

7KH�LQFUHDVLQJ�GHOD\V�DVVRFLDWHG�ZLWK�FULPLQDO�WULDOV�RIWHQ�IRUFH�YLFWLPV�DQG�WKHLU�ZKƗQDX�WR�
SXW�WKHLU�OLYHV�RQ�KROG�DQG�UHWDLQ�WKH�WUDXPDWLF�GHWDLOV�RI�WKH�R൵HQGLQJ�XQWLO�WKH�WULDO��7KHVH�GHOD\V��
especially on the day of the trial, prevent victims from healing.�� During the trial, many victims feel 

unprepared, as there is often a paucity of information about the process and what can be expected 

at each stage.37

IV. 'ංඌඍඋංർඍ�&ඈඎඋඍ�5ൾඌඉඈඇඌൾ�ඍඈ�'ൺඍൾ

A. Judicial Education and Other Initiatives

The District Court is well aware that it is one of the primary targets of the many calls for 

WUDQVIRUPDWLYH� FKDQJH�� ,Q� UHVSRQVH�� WKH� &RXUW� KDV� LQFUHPHQWDOO\� GHYHORSHG� VHYHUDO� GL൵HUHQW�
initiatives over the past three decades. 

,Q�������IRUPHU�'LVWULFW�&RXUW�-XGJH��-LP�5RWD��DQG�WKH�,QVWLWXWH�RI�-XGLFLDO�6WXGLHV��³,-6´��
FRPPHQFHG�D�QDWLRQZLGH�PDUDH�YLVLW�SURJUDPPH�GHVLJQHG�WR�H[SRVH�MXGJHV�WR�WKH�0ƗRUL�ZRUOG�
and increase cultural competency amongst the judiciary. This extremely valuable programme 

continues to operate annually and is now organised by Judge Louis Bidois and Judge Denise Clark 

in conjunction with the IJS. Attendance at the annual marae visit is now compulsory for all newly 

appointed District Court judges.

31 0RDQD�-DFNVRQ��DERYH�Q�����7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����7H�8HSǌ�+ƗSDL�,�WH�2UD�
(Turuki! Turuki!), above n 15, at 25.

32 7H�8HSǌ�+ƗSDL�,�WH�2UD��+H�:DND�5RLPDWD���DERYH�Q�����DW����
33 7H�8HSǌ�+ƗSDL�,�WH�2UD��6XPPLW�3OD\ERRN���DERYH�Q�����DW����
34 &KLHI�9LFWLPV�$GYLVRU��DERYH�Q�����DW��±��
35 $W����������DQG����
��� At 13.

37 At 13.
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,Q�������WKH�WKHQ�&KLHI�-XGJH�RI�WKH�0ƗRUL�/DQG�&RXUW��QRZ�-XVWLFH�-RH�:LOOLDPV��DQG�WKH�,-6�
FRPPHQFHG�D�PDUDH�EDVHG�0ƗRUL�ODQJXDJH�FRXUVH�IRU�MXGJHV�RI�WKH�0ƗRUL�/DQG�&RXUW�EHQFK��7KLV�
programme was then extended to include District Court Judges. For well over a decade, an annual 

PDUDH�EDVHG�0ƗRUL�ODQJXDJH�FRXUVH�ZDV�KHOG�DW�7H�+HUHQJD�:DND�PDUDH�DW�9LFWRULD�8QLYHUVLW\�RI�
Wellington. This course was primarily attended by District Court judges. 

2Q���2FWREHU�������-XGJH�'HQLVH�&ODUN��RI�1JƗ�3XKL�GHVFHQW��ZDV�WKH�¿UVW�SHUVRQ�WR�EH�VZRUQ�LQ�
as a District Court Judge during a ceremony held on a marae. Since that time, many District Court 

MXGJHV�RI�0ƗRUL�GHVFHQW�KDYH�FKRVHQ�WKHLU�RZQ�PDUDH�DV�WKH�YHQXH�IRU�WKHLU�VZHDULQJ�LQ�FHUHPRQLHV�
In 2008, the former Chief District Court Judge, the late Russell Johnson, formed a judicial 

committee designed to address kaupapa�0ƗRUL� LVVXHV��That committee, known as the Kaupapa 

0ƗRUL�$GYLVRU\�*URXS��ZDV�LQVWUXPHQWDO�LQ�WKH�GHVLJQ�DQG�LPSOHPHQWDWLRQ�RI�WKH�5DQJDWDKL�&RXUW��
the Matariki Court and other kaupapa�0ƗRUL�LQLWLDWLYHV�LQ�WKH�'LVWULFW�&RXUW��

,Q�-XO\�������WR�FRLQFLGH�ZLWK�0ƗRUL�/DQJXDJH�:HHN��FRXUW�DQQRXQFHPHQWV�LQ�ERWK�WKH�(QJOLVK�
DQG�0ƗRUL�ODQJXDJHV�ZHUH�FRPPHQFHG�LQ�WKH�'LVWULFW�&RXUW��7KLV�GHYHORSPHQW�ZDV�WKH�UHVXOW�RI�
an initial proposal made by Judge Ema Aitken to the then Chief District Court Judge, now Justice 

-DQ�0DULH�'RRJXH��7KH�0LQLVWU\�RI�-XVWLFH�DQG�WKH�.DXSDSD�0ƗRUL�$GYLVRU\�*URXS�ZHUH�KHDYLO\�
involved in the design and implementation of this initiative.

Since 2013, all swearing-in ceremonies for District Court Judges now commence with a mihi 

ZKDNDWDX��D�IRUPDO�0ƗRUL�ZHOFRPH��7KLV�DSSOLHV�UHJDUGOHVV�RI�ZKHWKHU�WKH�QHZ�MXGJH�KDSSHQV�WR�
EH�RI�0ƗRUL�GHVFHQW�DQG�LV�LQWHQGHG�WR�UHFRJQLVH�WKH�FRPPLWPHQW�RI�WKH�'LVWULFW�&RXUW�WR�KRQRXU�WKH�
RWKHU�IRXQGLQJ�FXOWXUH�LQ�WKH�VSLULW�RI�SDUWQHUVKLS�XQGHU�WKH�7UHDW\��7KH�.DXSDSD�0ƗRUL�$GYLVRU\�
Group has been instrumental in designing and arranging the processes that are followed during the 

mihi whakatau.

,Q�������-XVWLFH�-RH�:LOOLDPV�DQG�WKH�,-6�GHVLJQHG�DQG�FRPPHQFHG�D�WLNDQJD�0ƗRUL�SURJUDPPH�
for the judiciary. Attendance at the tikanga programme is now compulsory for all newly appointed 

District Court judges. 

6LQFH�������WKH�,QVWLWXWH�RI�-XGLFLDO�6WXGLHV�KDV�DOVR�GHYHORSHG�D�PXOWL�OHYHO�0ƗRUL�ODQJXDJH�
SURJUDPPH� WKDW� FDWHUV� IRU� MXGJHV� ZLWK� GL൵HUHQW� OHYHOV� RI� FRPSHWHQFH��$WWHQGDQFH� DW� D� OHYHO�
appropriate�0ƗRUL� ODQJXDJH� FRXUVH� LV� QRZ� FRPSXOVRU\� IRU� DOO� QHZO\� DSSRLQted District Court 

judges. 

In addition to those courses outlined above, the Institute of Judicial Studies delivers many other 

programmes as part of the judicial education curriculum. As can be seen, education programmes 

for the judiciary and judge-led initiatives outside of the courtroom have formed an important part 

of the overall District Court response to the calls for transformative change. 

Over the past two decades, District Court judges across Aotearoa have also sought to address 

some of these calls for change within the existing legal framework inside the courtroom. Often 

these initiatives are entirely judge-led and designed in response to perceived community needs. 

There has been a natural development of solution-focused judging as part of this response, but 

there is also extensive academic and jurisprudential theory underpinning this approach. It is not a 

mere trend or fad. It is both evidence-based and legally sound.

B. 6ROXWLRQ�)RFXVHG�-XGJLQJ

Solution-focused judging is a well-known concept both in Aotearoa New Zealand and abroad. I 

VKDOO�EULHÀ\�WUDYHUVH�WKH�RULJLQV�DQG�SULQFLSOHV�RI�WKH�FRQFHSW��ZKLFK�DUH�UHÀHFWHG�LQ�WKH�H[LVWLQJ�
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judge-led initiatives currently operating within the District Court. Typically, these initiatives 

have not relied explicitly on academic thought. However, it is important to recognise that a 

solution-focused approach has, at its foundations, the weight of evidence and jurisprudence.

Courts long approached criminal law on the assumption that people make rational choices; that 

LV�WR�VD\��WKDW�SHRSOH�FDQ�REMHFWLYHO\�ZHLJK�WKH�FRVWV�DQG�EHQH¿WV�EHIRUH�FKRRVLQJ�KRZ�WR�DFW�38 

Against this backdrop, judges are then seen as neutral arbiters, dispassionately determining the 

facts and applying the law.39�8QGHUVWDQGLQJ�WKH�R൵HQGHU�DQG�WKHLU�VLWXDWLRQ�KDV�UDUHO\�EHHQ�SDUW�RI�
WKLV�DVVHVVPHQW��RXWVLGH�ZKDW�LV�QHFHVVDU\�WR�PDNH�GHFLVLRQV�UHJDUGLQJ�WKH�R൵HQFH�

7KHUDSHXWLF� MXULVSUXGHQFH� WDNHV�D�GL൵HUHQW�YLHZ�� ,W� FRQWHQGV� WKDW� WKH� OHJDO�SURFHVV�� DQG� WKH�
actors within it, can be therapeutic or anti-therapeutic. Originally developed in the 1980s in 

response to concerns of mental health law, therapeutic jurisprudence is now a wider discipline that 

encompasses all aspects of law.40

Solution focused judging rests on these same principles. It is, in many ways, similar to another 

widely used term: problem-solving courts.41�7KH�GL൵HUHQFH�LV�RQH�RI�HPSKDVLV�DQG�IUDPLQJ��8VLQJ�
the term “problem-solving courts” implies that it is the court taking the lead role in resolving the 

SDUWLFLSDQW¶V�LVVXHV��,Q�FRQWUDVW��VROXWLRQ�IRFXVHG�MXGJLQJ�SURPRWHV�SDUWLFLSDQW�DXWRQRP\��,W�VHHNV�
WR�HPSRZHU�WKH�LQGLYLGXDO�WR�UHVROYH�WKH�FDXVHV�RI�WKHLU�R൵HQGLQJ�EHKDYLRXU�EXW�ZLWK�VXSSRUW�DQG�
guidance of the court and associated services.42�,QVWHDG�RI�WKH�FRXUW¶V�UROH�EHLQJ�FRQ¿QHG�WR�WKDW�RI�
decision maker, it also plays the role of facilitator.

Victims also play a central role in solution focused judging. Research shows that victims wish 

to have a criminal justice system where they are able to participate in their cases, they are treated 

respectfully and fairly, they receive more information about the processing and outcome of their 

cases, and they are engaged in a less formal process where their views count.43�7KLV�LV�DOVR�UHÀHFWHG�
in the calls for change heard in Aotearoa. The key tenets of solution-focused judging aim to achieve 

these objectives for victims.

6ROXWLRQ�IRFXVHG�FRXUWV�VHHN�WR�DGGUHVV�WKH�ZLGH�UDQJLQJ�QHHGV�RI�ERWK�YLFWLPV�DQG�R൵HQGHUV�
to avoid a recurrence of the problem that brought these parties to court.44 Victims are actively 

assisted to engage in the process. Features of solution focused judging, including consistent 

judicial personnel and toning down formalities, aim to make the courtroom a comfortable and 

XQLQWLPLGDWLQJ�SODFH�ZKHUH� WKH�YLFWLP�IHHOV�DEOH� WR�SDUWLFLSDWH�� ,W� LV� WKH�VSHFL¿F�DLP�RI� VHYHUDO�

38 Richard Wiener and Eve Brank “Social Psychology and Problem-Solving Courts: Judicial Roles and Decision 

Making” in Richard Wiener and Leah Georges (eds) Problem Solving Courts: Social Science and Legal Perspectives 
(Springer, New York, 2013) 1 at 5.

39 Susan Goldberg -XGJLQJ�IRU�WKH���VW�&HQWXU\��$�3UREOHP�VROYLQJ�$SSURDFK (National Judicial Institute, Ottawa, 2005) 

at 5.

40 Bruce Winick “Problem Solving Courts: Therapeutic Jurisprudence in Practice” in Richard Wiener and Eve Brank 

(eds) Problem Solving Courts: Social Science and Legal Perspectives (Springer, New York, 2013) 211 at 219.

41 Bruce Winick “Problem Solving Courts”, above n 40.

42 Michael King 6ROXWLRQ�)RFXVHG�-XGJLQJ�%HQFK�%RRN (Australian Institute of Judicial Administration Incorporated, 

2009) at 3–4.

43 Heather Strang “The Victim in Criminal Justice” in Heather Strang Repair or Revenge: Victims and Restorative 
Justice �&ODUHQGRQ�3UHVV��2[IRUG��������DW��±����&KLHI�9LFWLPV�$GYLVRU��DERYH�Q�����DW��±���

44 0LFKDHO�.LQJ��DERYH�Q�����DW�����
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problem-solving courts to provide support to victims of crime and enhance the rights and place of 

victims in the sentencing process.45

The centrality of victims in solution-focused judging is best illustrated through local examples. 

In the Young Adult List Court in Porirua, emphasis is placed on avoiding legal jargon and using 

plain language to ensure that the process is conducted in a way that all participants in the courtroom 

can understand. Crucially, this assists victims to engage as much as it does defendants. The focus 

RQ� XVLQJ� ODQJXDJH� WKDW� LV� FOHDU� DQG� HDV\� WR� XQGHUVWDQG� KDV� WKH� H൵HFW� RI� HQDEOLQJ� QRW� RQO\� WKH�
GHIHQGDQW��EXW�DOVR�YLFWLPV�DQG�WKHLU�VXSSRUW�SHRSOH��WR�H൵HFWLYHO\�SDUWLFLSDWH�LQ�SURFHHGLQJV�WKDW�
DUH�D൵HFWLQJ�WKHP��

$W�WKH�0ƗWDDWXD�5DQJDWDKL�&RXUW�LQ�:KDNDWƗQH��D�WDEOH�LV�FRYHUHG�ZLWK�D�ZKƗULNL��FHUHPRQLDO�
mat) woven by the local iwi, to represent the victim. There is a permanent place set at this table for 

the victim, whether or not a victim chooses to attend the court proceedings. A similar process is 

IROORZHG�DW�WKH�3DVL¿ND�FRXUWV��ZKHUH�FRORXUIXO�FORWKV�DGRUQ�DOO�WKH�WDEOHV��LQFOXGLQJ�D�VSHFLDO�FORWK�
designated for the table where the victim sits, should they be in attendance. 

,Q�VLPSOH�WHUPV��VROXWLRQ�IRFXVHG�MXGJLQJ�VHHNV�WR�LGHQWLI\�WKH�GULYHUV�RI�R൵HQGLQJ�DQG�WKHQ�
address them by facilitating the provision of services and community support required.�� The 

development of solution-focused judging in Aotearoa has included a number of ambitious and 

successful judge-led initiatives that have been implemented by the District Court. We have come 

to call these initiatives “specialist courts”. These initiatives are all essentially examples of solution 

focused judging in Aotearoa. They light the path ahead.

C. Specialist Courts in Aotearoa

To plot the history of specialist courts in the District Court, we must go back to the 1980s. The 

late Judge Mick Brown was a resident judge of the then Henderson District Court (now Waitakere 

District Court). As the story was orally relayed to me by Sir Pita Sharples, on one occasion, Judge 

%URZQ�SKRQHG�6LU�3LWD�DQG�WROG�KLP�DERXW�D�SDUWLFXODUO\�GL൶FXOW�0ƗRUL�PDQ�WKH�MXGJH�KDG�EHHQ�
GHDOLQJ�ZLWK�DQG�UHTXHVWHG�WKDW�6LU�3LWD�ZRUN�ZLWK�KLP�DQG�WKH�PDQ¶V�ZKƗQDX�DW�WKH�+RDQL�:DLWLWL�
PDUDH��6LU�3LWD�DJUHHG�WR�GR�VR�DQG�ZLWK�WKH�PDUDH¶V�DVVLVWDQFH�WKH\�HQJDJHG�LQ�D�KLJKO\�HPRWLRQDO�
ZKƗQDX�PHHWLQJ� WKDW� UHVXOWHG� LQ�D� VXFFHVVIXO� UHVROXWLRQ�RI� WKH�FDVH�� ,WV� VXFFHVV� VSRNH�YROXPHV�
about the healing power of community involvement. This then led to the establishment of the 

:KƗQDX�$ZKLQD�'LYHUVLRQ�SURJUDPPH�WKDW�FRQWLQXHV�WR�RSHUDWH�DW�:DLWDNHUH�'LVWULFW�&RXUW��
-XGJH�%URZQ��ZKR�ODWHU�EHFDPH�WKH�¿UVW�3ULQFLSDO�<RXWK�&RXUW�-XGJH���ZLWK�WKH�*RYHUQPHQW�

of the day, was also instrumental in the development of the empowering legislation (the Children, 

Young Persons and their Families Act 1989) that led to the creation of the Youth Court of 

New Zealand in 1989. The youth justice principles contained in that legislation were, and still are, 

world-leading, and have formed the basis for the solution focused judging approach for all of the 

specialist courts that have followed.

1. Family Violence Courts

7KH� H[WHQW� RI� IDPLO\� YLROHQFH� LQ�$RWHDURD� KDV� ORQJ� EHHQ� FRQVLGHUHG� D� VLJQL¿FDQW� VRFLDO� LVVXH��
,Q�������WKH�¿UVW�)DPLO\�9LROHQFH�&RXUW�ZDV�HVWDEOLVKHG�DW�:DLWDNHUH�E\�WKH�ODWH�&KLHI�'LVWULFW�

45 See, for example: Michael S King “Judging, judicial values and judicial conduct in problem-solving courts, Indigenous 

sentencing courts and mainstream courts” (2010) 19 JJA 133 at 139–140.

��� %UXFH�-�:LQLFN�³7KHUDSHXWLF�-XULVSUXGHQFH��DQG�3UREOHP�6ROYLQJ�&RXUWV´�����������)RUGKDP�8UE�/-������DW������
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Court Judge Russell Johnson and Judge Coral Shaw. Family Violence Courts were subsequently 

expanded to other locations across the country in the following years.47

The original purpose of establishing the Family Violence Courts was to address concerns about 

systemic delays in responding to the high number of family violence cases. Over time, a solution 

focused approach has been adopted. Through these courts, family violence cases are aggregated to 

a single list and heard at dedicated sessions, where appropriate services and access to programmes 

DUH�RQ�KDQG��,W�KDV�SURYHQ�WR�EH�PRUH�H൶FLHQW�DQG�PRUH�H൵HFWLYH�48

2. Youth Drug Court

While young people are vulnerable by virtue of age alone, the Youth Drug Court established in 

&KULVWFKXUFK�LQ������DGGUHVVHV�WKH�SDUWLFXODU�LVVXHV�RI�\RXWK�R൵HQGLQJ�DQG�LWV�OLQNV�ZLWK�DOFRKRO�
and other drug dependency.49 The Youth Drug Court aims to identify these issues early and monitor 

WKH�\RXQJ�SHUVRQ¶V�SURFHVV�WKURXJK�WUHDWPHQW��3DUWLFLSDQWV�LQ�WKH�<RXWK�'UXJ�&RXUW�KDYH�WKH�VDPH�
judge each time they appear, helping to foster enhanced engagement with both the Court and 

WKH�SURFHVV��:KHUH�SRWHQWLDO�GUXJ�GHSHQGHQF\�KDV�EHHQ�LGHQWL¿HG�LQ�D�UHFLGLYLVW�\RXWK�R൵HQGHU��
a clinical screening tool is used, following which a decision will be made to transfer the young 

person to the Drug Court. A multidisciplinary and interagency team meets before the Court sits to 

review cases. 

The Youth Drug Court was originally established by Principal Youth Court Judge John Walker. 

Judge Jane McMeeken now presides over the Court.

3. Rangatahi Court

0DQ\�RI�WKH�'LVWULFW�&RXUW¶V�VROXWLRQ�IRFXVHG�LQLWLDWLYHV�ZHUH�HVWDEOLVKHG�LQ�UHVSRQVH�WR�WKH�QHHGV�
RI�\RXQJ�SHRSOH��GRLQJ�VR�LQ�D�ZD\�WKDW�EULQJV�0ƗRUL�DQG�3DVL¿ND�SHUVSHFWLYHV�WR�WKH�IRUH�

Beginning in Gisborne over a decade ago, the Rangatahi Court is held on marae to support 

\RXQJ�0ƗRUL�R൵HQGHUV�DQG�WKHLU�ZKƗQDX�HQJDJH�LQ�WKH�\RXWK�MXVWLFH�V\VWHP�50 The Rangatahi Court 

is part of the overall Youth Court and is therefore overseen by Judge John Walker as Principal Youth 

Court Judge and also by Judge Louis Bidois, as National Liaison Judge for Rangatahi Courts.

7KH�5DQJDWDKL�&RXUW�URXWH�R൵HUV�WKH�RSWLRQ�IRU�WKH�PRQLWRULQJ�RI�D�)DPLO\�*URXS�&RQIHUHQFH�
SODQ� WR� WDNH�SODFH� LQ�FXOWXUDOO\� IDPLOLDU�VXUURXQGLQJV��ZLWK�VLJQL¿FDQW�JXLGDQFH�IURP�NDXPDWXD�
DQG�NXLD��DQG�WKH�LQWHJUDWLRQ�RI�WLNDQJD�0ƗRUL�LQWR�WKH�FRXUW�SURFHVV��5DQJDWDKL��\RXQJ�SHRSOH��
gain a better sense of who they are and where they are from, and this encourages greater respect 

for themselves, their heritage, and for others. These specialist courts operate within the same legal 

IUDPHZRUN�DV�DOO�RXU�FRXUWV��EXW�WKH�SURFHVVHV�DUH�LQIRUPHG�E\�WLNDQJD�DQG�WKH�0ƗRUL�ZRUOG�YLHZ�
7KH����5DQJDWDKL�&RXUWV�QRZ�LQ�RSHUDWLRQ�GHPRQVWUDWH�KRZ�D�0ƗRUL�FHQWUHG�SURFHVV�FDQ�OHDG�

WR�HQKDQFHG�HQJDJHPHQW�ZLWK�WKH�\RXQJ�SHRSOH�ZKR�DUH�EHIRUH�WKH�&RXUW��WKHLU�ZKƗQDX�DQG�DOVR�
victims who may choose to attend court sittings.51 It is an example of the community actively 

participating in the court for these purposes in the meeting house of the marae.

47 Trish Knaggs, Felicity Leahy and Nataliya Soboleva The Manukau Family Violence Court: An Evaluation of the 
Family Violence Court Process (Ministry of Justice, August 2008).

48 $W���±���
49 Sue Carswell Process Evaluation of the Christchurch Youth Drug Court Pilot (Ministry of Justice, November 2004).

50 Heemi Taumaunu 7H�.ǀWL�5DQJDWDKL��%DFNJURXQG�DQG�2SHUDWLQJ�3URWRFROV (1 July 2015) <www.napierlibrary.co.nz>.

51 Lisa Davies and John Whaanga (YDOXDWLRQ�RI� WKH�(DUO\�2XWFRPHV�RI�1JƗ�.RRWL�5DQJDWDKL (Kaipuke Consultants 

Limited, December 2012).
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4. Matariki Court

6KRUWO\�DIWHU�WKH�¿UVW�5DQJDWDKL�&RXUW�ZDV�HVWDEOLVKHG��WKH�ODWH�&KLHI�'LVWULFW�&RXUW�-XGJH�5XVVHOO�
Johnson took steps to initiate a specialist court in Kaikohe which shares key features of the 

Rangatahi Court approach. This Court was formed with the intention of increasing the use of s 27 of 

WKH�6HQWHQFLQJ�$FW������ZKLFK�HQDEOHV�VHQWHQFLQJ�MXGJHV�WR�EH�EHWWHU�LQIRUPHG�DERXW�DQ�R൵HQGHU¶V�
background.52 Former District Court Judge Jim Rota was involved in extensive consultation and 

GLVFXVVLRQV�ZLWK�ORFDO�LZL�EHIRUH�WKH�PRGHO�IRU�WKH�&RXUW�ZDV�¿QDOLVHG��-XGJH�*UHJ�'DYLV�LV�QRZ�
the lead judge for the Matariki Court at Kaikohe.

7KH�0DWDULNL�&RXUW�EULQJV�WKH�R൵HQGHU¶V�LZL��KDSǌ�DQG�ZKƗQDX�WR�WKH�IRUHIURQW�RI�WKH�SURFHVV��
7KURXJK�WKH�V����SURYLVLRQV��D�FKRVHQ�FXOWXUDO�VSHDNHU�PD\�LQIRUP�WKH�&RXUW�DERXW�WKH�R൵HQGHU¶V�
FRPPXQLW\� DQG� FXOWXUDO� EDFNJURXQG�� DV� LW� UHODWHV� WR� WKH� R൵HQGLQJ� DQG� DYDLODEOH� UHKDELOLWDWLRQ�
VXSSRUW��,Q�WKLV�ZD\��FXOWXUDO�UHSRUWV�R൵HU�VHQWHQFLQJ�MXGJHV�D�IXOOHU�SLFWXUH�RI�DOO�WKH�FLUFXPVWDQFHV�
D൵HFWLQJ� DQ� R൵HQGHU�� ,Q� RUGHU� WR� HQWHU� WKH�0DWDULNL� &RXUW�� DQ� R൵HQGHU�PXVW� SOHDG� JXLOW\� DQG�
GHPRQVWUDWH�D�FRPPLWPHQW�WR�DGGUHVVLQJ�WKH�GULYHUV�RI�WKHLU�R൵HQGLQJ�

5. 3DVL¿ND�&RXUWV
2SHUDWLQJ�LQ�D�VLPLODU�ZD\��WKH�3DVL¿ND�&RXUWV�DUH�KHOG�LQ�3DVL¿ND�FRPPXQLW\�FHQWUHV�LQ�$XFNODQG�53 

3DVL¿ND�HOGHUV�DUH�LQYROYHG�LQ�WKH�SURFHVV��DORQJVLGH�WKH�SUHVLGLQJ�MXGJH��UHFRQQHFWLQJ�WKH�\RXQJ�
person with their cultural heritage. The Court adopts traditional cultural practices to create an 

HQYLURQPHQW� WKDW�EHWWHU� UHÀHFWV� WKH�QHHGV�RI� WKH�\RXQJ�SHUVRQ�DQG� WKHLU�FRPPXQLW\�� -XGJH� ,GD�
0DORVL�KDV�EHHQ�LQVWUXPHQWDO�LQ�WKH�HVWDEOLVKPHQW�RI�WKH�3DVL¿ND�&RXUWV�

6. Te Kooti Timatanga Hou – New Beginnings Court

Judge Tony FitzGerald launched Te Kooti Timatanga Hou, the New Beginnings Court, in 2010. 

Based in Auckland, it is a solution-focused court established in response to the prevalence of 

KRPHOHVVQHVV��PHQWDO�LPSDLUPHQW��DQG�GUXJ�GHSHQGHQF\�DPRQJVW�R൵HQGHUV�54 The Court aims to 

FRQQHFW�R൵HQGHUV�WR�VRFLDO�DQG�KHDOWK�VXSSRUWV�WR�DGGUHVV�WKH�XQGHUO\LQJ�FDXVHV�RI�KRPHOHVVQHVV�
DQG�R൵HQGLQJ��ZKLOH�DOVR�GHOLYHULQJ�DFFRXQWDELOLW\�DQG�HQVXULQJ�YLFWLPV¶�QHHGV�DUH�PHW��(YDOXDWLRQV�
RI�WKH�&RXUW�KDYH�LQGLFDWHG�WKDW�WKH�&RXUW�VLJQL¿FDQWO\�UHGXFHV�UHR൵HQGLQJ�UDWHV�DQG�SULVRQ�WLPH�55

7. Special Circumstances Court

2I�FRXUVH��WKH�QHHGV�RI�PDQ\�ORZ�OHYHO�R൵HQGHUV�DV�VHHQ�LQ�WKH�1HZ�%HJLQQLQJV�&RXUW�DUH�QRW�
limited to Auckland. In 2012, now-Chief High Court Judge, Justice Susan Thomas developed the 

Special Circumstances Court in Wellington as a result of concerns about the frequency of court 

DSSHDUDQFHV�E\�UHSHDW�R൵HQGHUV�FRPPLWWLQJ�ORZ�OHYHO�FULPH����7KLV�R൵HQGLQJ�ZDV�RIWHQ�IXHOOHG�E\�

52 Dr Valmaine Toki “Measuring the success of Te Kooti Rangatahi and Te Kooti Matariki: If recidivism rates are a 

µEOXQW�LQVWUXPHQW¶�±�FDQ�WKH�XVH�RI�WLNDQJD�DV�FRPPRQ�ODZ�KHDO�RXU�FRPPXQLWLHV�LQWULQVLFDOO\�UHGXFLQJ�R൵HQGLQJ�±�DQG�
should the jurisdiction be extended?” (University of Waikato, 2018).

53 /DJL�7XLPDYDYH�³7KH�3DVL¿ND�<RXWK�&RXUW��$�'LVFXVVLRQ�RI�7KH�)HDWXUHV�DQG�:KHWKHU�7KH\�&DQ�%H�7UDQVIHUUHG´�
(LLM, Victoria University of Wellington, 2017). 

54 Alex Woodley A Report on The Progress of Te Kooti o Timatanga Hou – The Court of New Beginnings (Point 

Research, 25 September 2012).

55 At 17.

��� /HH�(GQH\�³$�FRXUW�ZLWK�D�GL൵HUHQFH��$�IUHVK�DSSURDFK�WR�VXSSRUWLQJ�WKH�KRPHOHVV� LQ�:HOOLQJWRQ´����0D\�������
<www.salvationarmy.org,nz>.
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the challenges posed or exacerbated by having no stable accommodation and often accompanied 

by a drug dependency and mental health problems.

The Special Circumstances Court was established with no additional funding or allocated judge 

time. Instead it relies on the goodwill of those involved and relationships with community agencies.

8. Te Whare Whakapiki Wairua – The Alcohol and Other Drug Treatment Court

While the majority of specialist courts have been almost exclusively judge-led, the AODT Court 

was established in 2012 as a joint initiative between the government and the judiciary.57 It has 

received dedicated multi-agency funding. In December 2019, the government announced that 

the pilot was to be made permanent.58 Additional funding to establish a new AODT Court in the 

Waikato was also announced, and as I have already signalled, work on that is underway. The 

FXUUHQW�/DERXU�*RYHUQPHQW¶V�PDQLIHVWR�DOVR�SURSRVHV�HVWDEOLVKLQJ�D�IXUWKHU�$2'7�&RXUW�LQ�WKH�
+DZNH¶V�%D\�

7KH�$2'7�&RXUW�WDUJHWV�R൵HQGHUV�ZKR�ZRXOG�RWKHUZLVH�EH�LPSULVRQHG��EXW�ZKRVH�R൵HQGLQJ�LV�
being fuelled by unresolved addiction or dependency. The candidates are those for whom previous 

sentences and court orders have not changed their situation, and typically they have been punished, 

RQO\�WR�R൵HQG�DJDLQ�
As an alternative to prison, the Court applies evidence-based best practices in case management, 

treatment, drug testing, monitoring and mentoring. Sentencing is deferred while participants go 

through a rigorous programme under judicial monitoring that may take up to two years to complete. 

1RWDEO\�WKLV�&RXUW�KDV�D�VWURQJ�WLNDQJD�0ƗRUL�HWKRV��DQG�IHDWXUHV�D�3RX�2UDQJD��D�SHUVRQ�ZLWK�D�
OLYHG�H[SHULHQFH�RI�UHFRYHU\��WUHDWPHQW�DQG�VRXQG�NQRZOHGJH�RI�WH�UHR�DQG�WLNDQJD�0ƗRUL��-XGJH�
Ema Aitken and Judge Lisa Tremewan have led the development of AODT Courts in Aotearoa.

9. Sexual Violence Pilot Court

:H�NQRZ�IURP�FDOOV�IRU�FKDQJH�WKDW�YLFWLPV��DV�ZHOO�DV�R൵HQGHUV��FDQ�EH�DGYHUVHO\�D൵HFWHG�E\�WKHLU�
experiences in our courts. In 2015, the Law Commission recommended improving the way the 

justice system responds to victims of sexual violence, and the District Court took heed.59

,Q�ODWH������WKH�6H[XDO�9LROHQFH�3LORW�&RXUW�ZDV�LQWURGXFHG�LQ�:KƗQJƗUHL�DQG�$XFNODQG��-XGJH�
'XQFDQ�+DUYH\� LQ�:KƗQJƗUHL� DQG� -XGJH�(GGLH�3DXO� LQ�$XFNODQG�DUH�FXUUHQWO\� WKH� OHDG� MXGJHV�
for those two courts. The aims were to reduce pre-trial delays and to improve the experience of 

participants. These courts feature intensive and proactive pre-trial case management by judges, 

extra judicial training, judge-designed best-practice guidelines and various practical measures in 

an attempt to reduce further trauma for complainants and vulnerable witnesses.

$Q�LQGHSHQGHQW�HYDOXDWLRQ�IRXQG� WKH�SLORW¶V�DSSURDFKHV�KDG�FRQVLGHUDEO\�UHGXFHG� WULDO�ZDLW�
times and that most complainants reported the way trials were managed did not cause them to feel 

retraumatised by the process.�� That pilot has since been made permanent in those two centres.

57 Lisa Gregg and Alison Chetwin Formative Evaluation for the Alcohol and other Drug Treatment Court Pilot (Ministry 

of Justice, 31 March 2014).

58 &DELQHW�3DSHU�³)XWXUH�RI�WKH�$OFRKRO�DQG�2WKHU�'UXJ�7UHDWPHQW�&RXUW´��2൶FH�RI�WKH�0LQLVWHU�RI�-XVWLFH�����$XJXVW�
2019).

59 Law Commission Te Aka Matua O Te Ture The Justice Response to Victims of Sexual Violence: Criminal Trials and 
Alternative Processes��1=/&�5�����������

��� Sue Allison and Tania Boyer Evaluation of the Sexual Violence Court Pilot (Ministry of Justice, June 2019).
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10. Intervention Court

More recently, in 2018, family violence cases were placed at the centre of the Intervention Court in 

Gisborne by Judge Haamiora Raumati.�� This Court originated from a proposal by local agencies 

focused on responding to family violence. Participants are required to address the underlying causes 

RI�WKHLU�R൵HQGLQJ��7KH�&RXUW¶V�UHVSRQVHV�DUH�GLUHFWHG�WRZDUGV�GHIHQGDQWV�DFFHVVLQJ�DSSURSULDWH�
programmes at the earliest stage and supporting the family.

Scheduling the family violence cases together in the Court allows agencies to be aware of when 

they are required to be present in Court. A lead agency will provide the Court with an individualised 

plan and progress will be taken into account at sentencing.

11. Personal Individual Needs Court

Close to Wellington and established by Judge Barbara Morris, the Personal Individual Needs 

&RXUW� �3,1&��ZDV� VHW�XS� LQ�0DVWHUWRQ� LQ� UHVSRQVH� WR� UHFLGLYLVW�� ORZ�OHYHO�R൵HQGLQJ��� As with 

many specialist courts, the PINC encourages cooperation between agencies and stakeholders to 

arrange for required support to be provided. A lead agency will coordinate provision of the required 

DVVLVWDQFH�DQG�WKH�&RXUW�ZLOO�PRQLWRU�HDFK�GHIHQGDQW¶V�SURJUHVV�

12. &ULPLQDO�3URFHGXUH��0HQWDOO\�,PSDLUHG�3HUVRQV��&RXUW
It will be evident that these specialist courts have developed in response to the needs of particularly 

YXOQHUDEOH�SDUWLFLSDQWV��'HIHQGDQWV� VX൵HULQJ�XQGHU�PHQWDO�KHDOWK� LVVXHV� DUH�KLJKO\� UHSUHVHQWHG�
in the courts.�� The CP(MIP) Court started on 18 March this year, led by Judges Pippa Sinclair 

and Claire Ryan, and is designed to reduce the time the Criminal Procedure (Mentally Impaired 

Persons) Act 2003 (CP(MIP)) process takes and avoid people being unnecessarily subjected to 

psychiatric reports.��

This Court has seen early successes. The streamlined approach reduces the time the CP(MIP) 

process takes and the number of adjournments. Unnecessary delay is an impediment to accessing 

justice, and the new approach will continue to reduce that delay for some of the most vulnerable 

people who come before the District Court.

13. Young Adult List Court – Porirua

Principal Youth Court Judge, John Walker, has led the recent creation of a Young Adult List Court 

in Porirua.�� The Young Adult List Court separates 18–25-year-olds from the ordinary criminal list. 

7KLV�LQLWLDWLYH�UHSUHVHQWV�D�¿UVW�VWHS�WRZDUGV�D�PRGHO�WKDW�FDQ�EH�DGRSWHG�DFURVV�WKH�ZKROH�RI�WKH�
District Court in Aotearoa. 

The Young Adult List Court began in March of this year and was subsequently gifted a name by 

ORFDO�LZL�1JƗWL�7RD��,WL�UHDUHD�NDKLNDWHD�WHLWHL�ND�WDHD��7KH�QDPH�V\PEROLVHV�RYHUFRPLQJ�FKDOOHQJHV�

��� “Violence intervention” *LVERUQH�+HUDOG (Gisborne, 11 July 2018).

��� Barbara Morris “Problem solving court: a community approach that works” 7KH�'LVWULFW�&RXUW�RI�1HZ�=HDODQG (2019) 

<www.districtcourts.govt.nz>.

��� Ian Lambie :KDW�ZHUH�WKH\�WKLQNLQJ"�$�GLVFXVVLRQ�SDSHU�RQ�EUDLQ�DQG�EHKDYLRXU�LQ�UHODWLRQ�WR�WKH�MXVWLFH�V\VWHP�LQ�
1HZ�=HDODQG��2൶FH�RI�WKH�3ULPH�0LQLVWHU¶V�&KLHI�6FLHQFH�$GYLVRU�����-DQXDU\�������

��� Chief District Court Judge “Auckland District Court to streamline court processes for mentally impaired” (press 

UHOHDVH����0DUFK��������ZZZ�GLVWULFWFRXUWV�JRYW�Q]!�
��� 3ULQFLSDO�<RXWK�&RXUW�-XGJH�³7ULDO�RI�<RXQJ�$GXOW�/LVW�FRXUW�R൶FLDOO\�ODXQFKHG�LQ�3RULUXD´��SUHVV�UHOHDVH�����-XO\�

2020) <www.districtcourts.govt.nz>.
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by applying the same determination as the little bellbird that can scale the tallest tree in the forest, 

the kahikatea tree (white pine).

Aotearoa has a pioneering youth justice system, which has seen the numbers of children 

and young people entering our courts reduce considerably over recent decades. However, the 

GL൵HUHQFH�LQ�DSSURDFK�D൵RUGHG�E\�WKH�<RXWK�&RXUW�HQGV�DEUXSWO\�ZKHQ�D�\RXQJ�SHUVRQ�DWWDLQV�WKH�
age of 18 (or 17 in some cases). There is a considerable volume of evidence to suggest that the 

brain continues to develop up until the mid-twenties, making this age group at increased risk of 

engaging in anti-social behaviour.���,Q�DGGLWLRQ��D�VLJQL¿FDQW�QXPEHU�RI�WKHVH�\RXQJ�SHRSOH�FDUU\�
with them disabilities, such as foetal alcohol spectrum disorder or traumatic brain injury, that they 

have attained from birth or during their childhood.��

These features of the young adult cohort require special and continued recognition by the Court. 

The Young Adult List Court focuses on engaging the young person in the process and upholding 

procedural fairness.�� In practice the aim is to:��

1. ensure that the process is conducted in a way that the participants can understand;

2. ensure that the young person is aware of what the outcome of a hearing means for them, (such 

as what bail conditions have been imposed); and

3. provide services at court so that the young adult can access the interventions necessary to 

DGGUHVV�WKHLU�R൵HQGLQJ�
The Young Adult List Court provides extra support where required to those aged 18–25 appearing 

before the Court, adapting the approach used in the Youth Court. Services providers are present 

within the courtroom. Participation of police, lawyers and other stakeholders is vital to this success.

Crucially, this list court is cost neutral. Existing resources in the Court and in the community 

are repurposed to provide the necessary support. An evaluation is soon to commence. It is highly 

likely that the approach taken in the Young Adult List Court will inform aspects of the Te Ao 

0ƗUDPD�PRGHO�

V. 7ඁൾ�7ൾ�$ඈ�0ඵඋൺආൺ�0ඈൽൾඅ�²� 
0ൺංඇඌඍඋൾൺආංඇ�6ඉൾർංൺඅංඌඍ�&ඈඎඋඍ�%ൾඌඍ�3උൺർඍංർൾඌ

,�KDYH�WDONHG�DERXW�WKH�FDOOV�IRU�FKDQJH��,�KDYH�GLVFXVVHG�WKH�'LVWULFW�&RXUW¶V�UHVSRQVH�WKXV�IDU��DQG�
I have outlined what solution-focused judging means and its various manifestations. So where to 

now? Do we continue to support specialist courts that deal with discrete issues, dotted unevenly 

about the country, and representing a small percentage of the approximately 37,000 active cases 

that make up the criminal caseload of the District Court? Or do we take a broader, more integrated 

approach? My answer is that we must do both. 

��� See: Claire Bryan-Hancock and Sharon Casey “Young People and the Justice System: Consideration of Maturity in 

&ULPLQDO�5HVSRQVLELOLW\´�����������3V\FKLDWU\��3V\FKRORJ\�DQG�/DZ����DW����DQG�*Z\QHWK�%RVZHOO�³<RXQJ�SHRSOH�
and violence: balancing public protection with meeting needs” in Maggie Blyth, Enver Solomon and Kerry Baker 

(eds) Young people and ‘risk’ (The Policy Press, Bristol, 2007) 39.

��� 6HH��,DQ�/DPELH��DERYH�Q����
��� Chief District Court Judge and Principal Youth Court Judge Proposal for a trial of Young Adult List in Porirua District 

Court: Procedural Fairness for the Young and the Vulnerable (District Court of New Zealand) <www.districtcourts.

govt.nz>.

��� At 1.
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Specialist courts have their place as centres for excellence for best practice. They will continue 

to be supported and, where appropriate, they will continue to be developed and extended. However, 

LW�KDV�EHFRPH�LQFUHDVLQJO\�FOHDU�WKDW�WKH�ZD\�DKHDG�LV�WR�ORRN�WR�EXLOG�WKH�7H�$R�0ƗUDPD�PRGHO�
on the foundation provided by specialist courts. This will allow us to integrate, comprehensively 

throughout the District Court, the lessons and skills specialist courts have taught us. I see it as a 

common-sense next step and indeed a natural extension of the work that has already been developed 

by the specialist courts of the District Court. 

+RZHYHU��WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�EH�XQLTXH��,W�ZLOO�EH�GHVLJQHG�LQ�SDUWQHUVKLS�ZLWK�LZL�
and other local communities. This partnership framework will allow each court to design the model 

WKDW�VXLWV�WKHLU�VSHFL¿F�ORFDWLRQ��,W�ZLOO�DOVR�VHHN�WR�LQYLWH�ORFDO�LZL�DQG�ORFDO�FRPPXQLWLHV�WR�VKDUH�
LQ�WKH�GHVLJQ�RI�WKH�PRGHO�WR�HQVXUH�WKDW�LW�EHVW�UHÀHFWV�WKH�QHHGV�DQG�VSHFLDO�FKDUDFWHULVWLFV�RI�HDFK�
community. 

So, what are these best practices that have enabled our specialist courts to succeed? 

A. Best Practices from Specialist Courts

5HÀHFWLQJ�RQ�WKHVH�VSHFLDOLVW�FRXUWV��RQH�FDQ�LGHQWLI\�VHYHUDO�LPSRUWDQW�SUDFWLFHV�WKDW�DPRXQW�WR��
or promote, best practice. These practices help enhance procedural and substantive fairness and 

improve access to justice. Where possible, these practices should be universally applied. 

1. ,QIXVLQJ�WH�UHR�DQG�WLNDQJD�0ƗRUL
7H�UHR�DQG�WLNDQJD�0ƗRUL�UHSUHVHQW�RQH�HOHPHQW�RI�EHVW�SUDFWLFH��7KH�5DQJDWDKL��0DWDULNL��DQG�$2'7�
&RXUWV�LQIXVH�WKHLU�SURFHVVHV�ZLWK�WH�UHR�DQG�WLNDQJD�0ƗRUL��$W�D�IXQGDPHQWDO�OHYHO��LQFRUSRUDWLQJ�
WKHVH�DVSHFWV�UHFRJQLVHV�WKH�SDUWQHUVKLS�EHWZHHQ�RXU�WZR�IRXQGLQJ�FXOWXUHV��$OORZLQJ�0ƗRUL�XVHUV�
RI�WKH�FRXUW�WR�HQJDJH�LQ�0ƗRUL�FXOWXUH�HQVXUHV�WKDW�WKH\�DUH�EHWWHU�DEOH�WR�HQJDJH�DQG�SDUWLFLSDWH�LQ�
WKH�SURFHVV��DOORZLQJ�WKHP�WR�EH�KHDUG�DQG�XQGHUVWRRG�PRUH�H൵HFWLYHO\��7KHVH�EHQH¿WV�RI�HQKDQFHG�
engagement would likely extend to include, in appropriate cases, other ethnicities.

2. Improving information available to judges

Improving the detail and scope of information available is vital to ensure that judges understand 

each individual who is appearing before them, including their background and their particular 

QHHGV�� %\� HQKDQFLQJ� WKH� UROH� RI� ZKƗQDX�� WKH� FRPPXQLW\�� DQG� ZUDS�DURXQG� VHUYLFH� SURYLGHUV��
MXGJHV�LQ�RXU�VSHFLDOLVW�FRXUWV�KDYH�DFFHVV�WR�LQIRUPDWLRQ�DERXW�DGGLFWLRQ��PHQWDO�KHDOWK��¿QDQFLDO��
VRFLDO��RU�FXOWXUDO�LVVXHV�WKDW�WKH�R൵HQGHU�PD\�IDFH��+DYLQJ�DFFHVV�WR�EHWWHU�LQIRUPDWLRQ�WKDW�SDLQWV�
a fuller picture of the defendant allows the court to tailor both the process and outcomes in a way 

that best serves the interest of all those involved.

3. Active and involved judging

-XGJHV� DFURVV� FRPPRQ� ODZ� MXULVGLFWLRQV� KDYH� WUDGLWLRQDOO\� WDNHQ� D� KDQGV�R൵� DSSURDFK� WR� WKHLU�
role as a “neutral umpire” in court. Solution-focused judging, however, necessarily encourages 

judges to take a more active role in the case, ensuring that all parties are engaged in the process.70 

,QWHUQDWLRQDO�OLWHUDWXUH�FRQ¿UPV�WKDW�WHFKQLTXHV�LQFOXGLQJ�UHSKUDVLQJ�DQ�R൵HQGHU¶V�VWDWHPHQW�EDFN�
WR�WKHP��EHLQJ�DZDUH�RI�ERG\�ODQJXDJH��DQG�HYHQ�VLPSO\�HQVXULQJ�DQ�R൵HQGHU�LV�DOZD\V�UHIHUUHG�

70 Christopher Salvatore, Venezia Michalsen and Caitlin Taylor “Reentry court judges: the key to the court” (2020) 59 

-�2൵HQGHU�5HKDELO�����
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to by their name can lead to more engagement. Better engagement from participants then leads to 

more robust outcomes.71

4. Toning down formalities

,Q�OLQH�ZLWK�WKH�KDQGV�R൵�DSSURDFK��FRXUWURRPV�DUH�WUDGLWLRQDOO\�SODFHV�RI�VLJQL¿FDQW�DQG�VRPHWLPHV�
solemn formality. This applies to both demeanour and court procedure. To the uninitiated, courts 

have a language all of their own. Proceedings may be incomprehensible to many participants, 

UHVXOWLQJ�LQ�WKHLU�GLVHQJDJHPHQW�IURP�WKH�SURFHVV��5HGXFLQJ�IRUPDOLWLHV�±�EHLQJ�OHVV�VWX൵\��D�OLWWOH�
more human using ordinary or familiar language, and speaking like normal people do – provides an 

RSSRUWXQLW\�IRU�DOO�LQ�WKH�FRXUWURRP�WR�SDUWLFLSDWH�LQ�FDVHV�ZKLFK�D൵HFW�WKHP��7KLV�FDQ�EH�DFKLHYHG�
while still retaining the mana, solemnity and purpose of the court.

5. Community involvement

Communities have the knowledge and resources that the courts draw upon to address the needs 

of those coming to court. Unless there is a real presence of community – a community voice 

and community input – courtrooms risk appearing to be mere public spaces where an elite group 

of professionals conduct business about the fate of disengaged and alienated third parties. One 

of the key aspects of our specialist courts is how they bring the community, who usually know 

WKH�SDUWLHV�EHVW��LQWR�WKH�FRXUW�SURFHVV��WR�WKH�EHQH¿W�RI�DOO��7KHUH�DUH��RI�FRXUVH��PDQ\�GL൵HUHQW�
ethnic communities in modern Aotearoa New Zealand that the courts serve. Improving community 

engagement can ensure that the voice and perspective of these communities is present and 

recognised in the District Court. 

6. Interagency coordination

&RRSHUDWLRQ�EHWZHHQ�FRXUW�VWDNHKROGHUV�LV�DQRWKHU�NH\�FRPSRQHQW�RI�WKH�VSHFLDOLVW�FRXUWV¶�VXFFHVV��
Having all participants from the community and various justice services and social agencies 

LQYROYHG�DOORZV� WKH�FRXUW�SURFHVV� WR�IXQFWLRQ�PRUH�H൶FLHQWO\�DQG�H൵HFWLYHO\�DQG� LPSURYHV� WKH�
quality of information reaching the judicial decision-maker.

7. )RFXV�RQ�DGGUHVVLQJ�³GULYHUV´
7KH� IRFXV� RI� QHDUO\� DOO� VSHFLDOLVW� FRXUWV� LV� WR� XQGHUVWDQG� DQG� DGGUHVV� WKH� FDXVHV� RI� R൵HQGLQJ�
EHKDYLRXU��:KLOH� WKHUH�PD\�EH� VXEWOH�GL൵HUHQFH� LQ� IRFXV�� DOO� VSHFLDOLVW� FRXUWV� DGGUHVV� FULPLQDO�
behaviour in a more holistic way, because this is what promotes and improves rehabilitation. This 

UHTXLUHV�DFFHVV�WR�SURJUDPPHV�DQG�VHUYLFHV�WDLORUHG�WR�WKH�SDUWLFXODU�R൵HQGHU��&UXFLDOO\��DJHQFLHV�
DQG� VHUYLFH� SURYLGHUV� RIWHQ� DWWHQG� VSHFLDOLVW� FRXUWV� WR� R൵HU� SDUWLFLSDQWV� RQ�WKH�VSRW� DFFHVV� WR�
support and advice. 

8. Consistency of personnel

0DQ\�RI�WKHVH�VSHFLDOLVW�FRXUWV�HQVXUH�WKDW�WKH�VDPH�MXGJH�LV�SUHVLGLQJ�WKURXJKRXW�WKH�R൵HQGHU¶V�
WLPH�LQ�WKH�FRXUW�V\VWHP��7KLV�DOORZV�WKH�R൵HQGHU�WR�GHYHORS�D�SRVLWLYH�UDSSRUW�ZLWK�WKH�MXGJH�DQG�
SURSHUO\�HQJDJH�ZLWK�WKH�SURFHVV��,Q�FHUWDLQ�FDVHV�LW�LV�DOVR�EHQH¿FLDO�WR�KDYH�D�SUHVLGLQJ�MXGJH�ZLWK�
expertise in the particular issues before the court. 

71 2OLYLD�.OLQNXP�³7DNLQJ�1HZ�=HDODQG¶V�6SHFLDOLVW�&ULPLQDO�&RXUWV�µ7R�6FDOH¶�)RU�%HWWHU�&ULPLQDO�-XVWLFH�2XWFRPHV´�
[2019] New Zealand Criminal Law Review at 19 citing Michael S King, “The therapeutic dimension of judging: the 

H[DPSOH�RI�VHQWHQFLQJ´�����������--$����DW����
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B. The Hamilton District Court

These are many components to harmonise if we are to incorporate these approaches into the 

PDLQVWUHDP�'LVWULFW�&RXUW�±�1HZ�=HDODQG¶V�ELJJHVW�DQG�EXVLHVW�FRXUW�±�ZKHUH�YROXPHV�DUH�KLJK��
UHVRXUFHV�DUH�VWUHWFKHG��DQG�WLPH�LV�DOZD\V�RI�WKH�HVVHQFH��%XW�WKH�'LVWULFW�&RXUW�FXUUHQWO\�¿QGV�
itself presented with an opportunity – perhaps a once in a generation opportunity. It comes in the 

IRUP�RI�WKH�QHZ�$2'7�&RXUW�LQ�+DPLOWRQ��7KH�JRYHUQPHQW¶V�FRPPLWPHQW�WR�WKLV�&RXUW�LV�EDVHG�
on the success of AODT Courts in Auckland and Waitakere, and is warmly welcomed. It will make 

D�VLJQL¿FDQW�GL൵HUHQFH�WR�WKH�+DPLOWRQ�FRPPXQLW\��ZKLFK�KDV�EHHQ�VHHNLQJ�DQ�DGGLFWLRQ�WUHDWPHQW�
court for a long time.

The proposed roll out of this new AODT Court has provoked discussion and exploration within 

the judiciary about the sustainability and future direction of specialist courts generally. We have 

EHHQ�LQVSLUHG�E\�WKH�FRQFHSW�RI�PRYLQJ�WKH�'LVWULFW�&RXUW�WRZDUGV�7H�$R�0ƗUDPD��$QG�WKURXJKRXW��
we have endeavoured to keep paramount the aim to bring to life the shared vision for the District 

Court as a place where all those coming to court (whether as defendants, complainants, victims, 

SDUWLHV�RU�ZKƗQDX���FDQ�VHHN�MXVWLFH�DQG�ZLOO�OHDYH�IHHOLQJ�WKH\�KDYH�EHHQ�KHDUG�DQG�XQGHUVWRRG��
We have determined that the next advance of the approach developed in the specialist courts 

ZLOO� EH� IDU�UHDFKLQJ�� 6LJQL¿FDQWO\�� WKH� +DPLOWRQ�$2'7� &RXUW� PRGHO� ZLOO� LQFOXGH� QRW� RQO\� D�
criminal stream but will also extend to include a care and protection stream from the Family Court 

jurisdiction. 

1. Dual AODT Streams: Criminal and Care and Protection

In Hamilton there will be an AODT stream in the criminal jurisdiction based on the current model 

in Auckland and Waitakere. Additionally, there will be a distinct Care and Protection AODT stream, 

focusing on young mothers with addictions who have or are at risk of having a child removed from 

their care and so have come within the sphere of the Family Court. Notably, this means the AODT 

&RXUW�ZLOO�IRU�WKH�¿UVW�WLPH�LQFOXGH�SDUWLFLSDQWV�IURP�ERWK�WKH�FULPLQDO�DQG�IDPLO\�MXULVGLFWLRQV�±�
though on separate and discrete tracks. 

This expansion of the AODT Court is primarily about the best interests and welfare of children, 

required by the paramountcy principle outlined in ss 4A and 5 of the Oranga Tamariki Act 1989 

(OTA). When exercising powers under the OTA, it is essential that the child is encouraged to 

SDUWLFLSDWH�DQG�WKDW�WKHLU�YLHZV�EH�WDNHQ�LQWR�DFFRXQW�LQ�PDNLQJ�GHFLVLRQV�D൵HFWLQJ�WKHP�72 The 

FKLOG¶V�ZHOOEHLQJ�PXVW�DOVR�VLW�DW�WKH�FHQWUH�RI�GHFLVLRQ�PDNLQJ�WKDW�D൵HFWV�WKHP�DQG�WKHLU�IDPLO\�
ZKƗQDX�� KDSǌ�� LZL�� DQG� FRPPXQLW\� VKRXOG� EH� UHFRJQLVHG�73 In such cases involving care and 

protection, there is an additional focus on recognising and promoting mana tamaiti, the whakapapa 

RI�WKH�FKLOG��DQG�WKH�UHOHYDQW�ZKDQDXQJDWDQJD�ULJKWV�DQG�UHVSRQVLELOLWLHV�RI�WKHLU�IDPLO\�ZKƗQDX��
KDSǌ��DQG�LZL�74

%HIRUH�GLVFXVVLQJ�WKH�$2'7�&DUH�DQG�3URWHFWLRQ�VWUHDP��LW� LV�QHFHVVDU\�WR�¿UVW�FDQYDVV�WKH�
legislative scheme underpinning care and protection issues. Where there are care and protection 

72 Oranga Tamariki Act 1989, s 5(1)(a).

73 Section 5(1)(b).

74 Section 13.
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concerns for a child,75 which are shared by Oranga Tamariki,�� the parties can be referred to a 

Family Group Conference (“FGC”) which must be held prior to any care and protection order 

being made.77 If the care and protection concerns cannot be remedied at the FGC, and it is still 

determined that the child is in need of care and protection, an application for a Care and Protection 

2UGHU�FDQ�EH�¿OHG�E\�2UDQJD�7DPDULNL�LQ�WKH�)DPLO\�&RXUW��,I�WKHUH�LV�D�KLJK�ULVN�RI�KDUP�WR�WKH�
child, an interim custody order may be made.78 If the application for the Care and Protection Order 

is unopposed, a judge will determine whether the order should be made, and if so, the matter is 

DGMRXUQHG�IRU�¿OLQJ�RI�SODQV��D�UHSRUW��DQG�DQ\�RUGHUV�VRXJKW�DUH�LGHQWL¿HG��,I�WKH�DSSOLFDWLRQ�LV�
opposed, either mediation can be directed where an agreement or plan may be developed to deal 

with the concerns,79 or a hearing can be directed where a judge will decide if an order is appropriate. 

The Care and Protection AODT stream will be a valuable new tool for the Family Court. This 

comes at a time when the Family Court is forging new community partnerships for retaining 

ZKƗQDX��KDSǌ�DQG�LZL�FRQQHFWLRQV�DQG�EXLOGLQJ�FRQ¿GHQFH�LQ�ERWK�DFKLHYLQJ�WKH�VDIH�UHWXUQ�RI�
YXOQHUDEOH�EDELHV�DQG�FKLOGUHQ�WR�WKHLU�ZKƗQDX��DQG�OHVVHQLQJ�WKH�QHHG�WR�UHVRUW�WR�VHSDUDWLRQ�LQ�
WKH�¿UVW�SODFH��7KLV�LV�DQ�HVVHQWLDO�VWHS�LQ�HQVXULQJ�WKDW�WKH�)DPLO\�&RXUW�LV�FRPSO\LQJ�ZLWK�WKH�
s 5 principles of the OTA, in particular, ensuring that the well-being of the child is at the centre of 

GHFLVLRQ�PDNLQJ�WKDW�D൵HFWV�WKHP��
It is envisioned that the Care and Protection Stream of the AODT Court should enable mothers 

to retain care of their children, with the wraparound support that is required to ensure this is 

SODXVLEOH��7KH�VDG�IDFW�LV�WKDW�PDQ\�RI�WKH�FKLOGUHQ�ZKR�FRPH�WR�WKH�VWDWH¶V�DWWHQWLRQ�GR�VR�LQ�WKH�
)DPLO\�&RXUW�¿UVW�80 There is more than enough evidence that children who end up in state care go 

on to have vastly higher incarceration rates.81 Yet children and young people living with parents 

who are addicts are vulnerable to falling on to the wrong side of law, as well as harm and neglect. 

7KH�H[SDQVLRQ�RI�WKH�$2'7�&RXUW�LQWR�&DUH�DQG�3URWHFWLRQ�R൵HUV�D�WZR�SURQJHG�DSSURDFK�WR�WKLV�
conundrum by opening a new path for early and better tailored intervention for mothers and their 

children. 

This concept may be new to New Zealand, but it is certainly not a new international development. 

7KH�¿UVW�JHQHUDO�GUXJ�FRXUW�LQ�WKH�8QLWHG�6WDWHV�ZDV�HVWDEOLVKHG�LQ������LQ�0LDPL�'DGH�&RXQW\��
Florida, with others following in quick succession. As part of this rapid growth, specialised drug 

FRXUWV�HPHUJHG�WKDW�WDUJHW�VSHFL¿F�GHPRJUDSKLFV�RU�LVVXHV�±�LQFOXGLQJ�IDPLOLHV��7KH�¿UVW�)DPLO\�
'UXJ�&RXUW�ZDV� IRUPHG� LQ�5HQR��1HYDGD� LQ� ������$V� RI� ������ WKHUH�ZHUH� DSSUR[LPDWHO\� ����
Family Drug Courts in the United States.82 These courts were developed as a response to the high 

75 Section 15.

��� Sections 14 and 17.

77 Section 70. Aside from an interim order. 

78 Section 78.

79 Section 170.

80 Jan-Marie Doogue, Chief Judge of the District Court “Generations of Disadvantage: A View from the District Court 

Bench” (Ethel Benjamin Commemorative Address, Otago University, 15 October 2018) at 5.

81 Carolyn Henwood and others Rangatahi� 0ƗRUL� DQG� <RXWK� -XVWLFH�� Oranga Rangatahi (The Law Foundation, 

September 2018) at 25, citing Ian Lambie Youth justice secure residences: A report on the international evidence to 

JXLGH�EHVW�SUDFWLFH�DQG�VHUYLFH�GHOLYHU\��0LQLVWU\�RI�6RFLDO�'HYHORSPHQW��0D\�������
82 )ORULGD�&RXUWV�³)DPLO\�'HSHQGHQF\�'UXJ�&RXUWV´�����$SULO��������ZZZ�ÀFRXUWV�RUJ!�
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percentage of child abuse and neglect cases that involved substance use by a parent or guardian.83 

While each court has unique features, most share basic components: they are all entirely voluntary, 

PRVW�LQFOXGH�VLPLODU�UHTXLUHPHQWV�IRU�JUDGXDWLRQ��VXFK�DV�VWD\LQJ�VXEVWDQFH�IUHH�IRU�D�VSHFL¿HG�
period) and the majority of participants are women.84

7KHVH�)DPLO\�'UXJ�&RXUWV�DFKLHYHG�JUHDWHU�UDWHV�RI�UHXQL¿FDWLRQ��IDPLO\�VWDELOLW\��DQG�ORZHULQJ�
rates of substance abuse.85 Recognising this success, Family Drug Courts based on the United States 

model were developed in the United Kingdom and Australia in the late 2000s. Although they are 

less common in these jurisdictions than in the United States, they nonetheless show similar signs 

of success and positive outcomes.�� The two Family Drug Treatment Courts in Australia are both 

IRXQG�LQ�9LFWRULD��WKH�¿UVW�ZDV�SLORWHG�LQ�%URDGPHDGRZ�&KLOGUHQ¶V�&RXUW�LQ������DQG�H[SDQGHG�
WR�WKH�6KHSSDUWRQ�&KLOGUHQ¶V�&RXUW�LQ������87 Two independent evaluations of the Broadmeadow 

&RXUW�IRXQG�WKDW�SDUWLFLSDQWV�ZHUH�PRUH�OLNHO\�WR�DFKLHYH�UHXQL¿FDWLRQ��HVSHFLDOO\�LI�HQJDJHG�IRU�
at least six months, and less likely to have a substantiated report made to child protection in the 

post-court period.88

C. 7KH�7H�$R�0ƗUDPD�0RGHO�LQ�WKH�+DPLOWRQ�'LVWULFW�&RXUW

,Q�DGGLWLRQ�WR�WKH�GHYHORSPHQW�RI�WKH�$2'7�&RXUW�DW�+DPLOWRQ�'LVWULFW�&RXUW��WKH�7H�$R�0ƗUDPD�
PRGHO�ZLOO�EH�HVWDEOLVKHG�DV�WKH�¿UVW�RI�D�VWDJJHUHG�LPSOHPHQWDWLRQ�DFURVV�WKH�FRXQWU\��7KH�7H�$R�
0ƗUDPD�PRGHO�ZLOO� KHUDOG� WKH�PDLQVWUHDPLQJ�±� QRUPDOLVLQJ�±� RI� VROXWLRQ� IRFXVHG� MXGJLQJ� IRU�
the whole of the District Court, taking on the best practice lessons from our specialist courts, 

and integrating them to become business as usual. Where appropriate, responses will be aimed 

WRZDUGV�DGGUHVVLQJ�WKH�XQGHUO\LQJ�FDXVHV�RI�R൵HQGLQJ��DQG�XQGHUVWDQGLQJ�WKH�R൵HQGHU�QRW�MXVW�WKH�
R൵HQGLQJ��(DFK�FRXUW�ORFDWLRQ�ZLOO�KDYH�WKH�ÀH[LELOLW\�WR�DGDSW�WKHLU�SURFHVVHV�LQ�D�ZD\�WKDW�EHVW�
UHÀHFWV�WKH�QHHGV�DQG�VSHFLDO�FKDUDFWHULVWLFV�RI�WKHLU�FRPPXQLW\��7KH�7H�$R�0ƗUDPD�PRGHO�LQWHQGV�
to co-ordinate and draw upon existing resources and will not necessarily require legislative change. 

7KH�SULQFLSOHV�RI�VROXWLRQ�IRFXVHG�MXGJLQJ�LQ�WKH�+DPLOWRQ�'LVWULFW�&RXUW�ZLOO�QRW�EH�FRQ¿QHG�
solely to the two AODT streams. They will be applied to all participants in the District Court 

criminal jurisdiction. While helping to identify potential AODT candidates who may need more 

LQWHQVLYH� WUHDWPHQW�DQG�PRQLWRULQJ�� WKH�7H�$R�0ƗUDPD�PRGHO� LV�DOVR� LQWHQGHG� WR�SURGXFH�YLWDO�
information about all court participants. 

83 6HH��IRU�H[DPSOH��)ORULGD�&RXUWV��DERYH�Q�����ZKHUH�LW�ZDV�HVWLPDWHG�WKDW���±����RI�FKLOGUHQ�OLQNHG�WR�VXEVWDQWLDWHG�
child abuse and neglect cases have at least one custodial parent with a substance use disorder. 

84 2൶FH�RI�-XYHQLOH�-XVWLFH�DQG�'HOLQTXHQF\�3UHYHQWLRQ�³)DPLO\�'UXJ�&RXUWV´��1RYHPEHU��������ZZZ�RMMGS�JRY!�
85 See: National Center on Substance Abuse and Child Welfare “Santa Clara County Family Wellness Court (FWC 

�KWWSV���QFVDFZ�VDPKVD�JRY�WHFKQLFDO�USJ�L�DVS["LG ��!��*D\OH�'DNRI�� -HUL� &RKHQ� DQG� (OLHWWH�'XDUWH� ³,QFUHDVLQJ�
)DPLO\�5HXQL¿FDWLRQ�IRU�6XEVWDQFH�$EXVLQJ�0RWKHUV�DQG�7KHLU�&KLOGUHQ��&RPSDULQJ�7ZR�'UXJ�&RXUW�,QWHUYHQWLRQV�
LQ�0LDPL´� ������� ��� -XY� )DP�&W� -� ��� DW� ��±���� DQG�*D\OH�'DNRI� DQG� RWKHUV� ³$� UDQGRPL]HG� SLORW� VWXG\� RI� WKH�
(QJDJLQJ�0RPV�3URJUDP�IRU�IDPLO\�GUXJ�FRXUW´�����������-RXUQDO�RI�6XEVWDQFH�$EXVH�7UHDWPHQW�����DW����±����

��� 6HH��IRU�H[DPSOH��3URIHVVRU�-XGLWK�+DUZLQ�DQG�RWKHUV�³$IWHU�)'$&��RXWFRPHV���\HDUV�ODWHU�±�)LQDO�5HSRUW´��������
DFFHVVHG� DW� �ZS�ODQFV�DF�XN!�� DQG� ³)DPLO\�'UXJ�7UHDWPHQW�&RXUW´�&KLOGUHQ¶V� &RXUW� RI�9LFWRULD´� ������� �ZZZ�
childrenscourt.vic.gov.au>.

87 5KLDQQRQ� 7X൶HOG� ³5HJLRQDO�¿UVW� )DPLO\� 'UXJ� 7UHDWPHQW� &RXUW� ODXQFKHV� LQ� 6KHSSDUWRQ� DIWHU� WKUHH�\HDU� SLORW´�
(27 March 2019) ABC News <www.abc.net.au>.

88 ³)DPLO\�'UXJ�7UHDWPHQW�&RXUW´��DERYH�Q����
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Therefore, it is intended that court participants, not only those in the AODT streams, will 

have an opportunity to access services at the Hamilton District Court to assist in addressing their 

XQGHUO\LQJ� QHHGV�� )RFXV� ZLOO� EH� SODFHG� RQ� SURYLGLQJ� H൵HFWLYH� VRFLDO�� HPRWLRQDO� DQG� SK\VLFDO�
RXWFRPHV�IRU�R൵HQGHUV��YLFWLPV�DQG�ZKƗQDX��

,Q�RUGHU�WR�SURYLGH�WKH�PRVW�DSSURSULDWH�VHUYLFHV�IRU�R൵HQGHUV��MXGJHV�QHHG�WR�IXOO\�XQGHUVWDQG�
the person appearing before them. This includes their background, history of trauma and their 

particular needs. To achieve this, it is intended that all Hamilton judges will receive more extensive 

information on defendants. For most people coming before our courts, there is often a wealth of 

LQIRUPDWLRQ�DYDLODEOH�EXW�LW�PD\�EH�GL൶FXOW�WR�DFFHVV�RU�LV�WUDSSHG�ZLWKLQ�VHSDUDWH�MXULVGLFWLRQDO�
systems. The new model will aim to develop processes that will overcome the present obstacles. 

Young adults who appear in the Hamilton District Court, aged 18–25, will receive the same 

DWWHQWLRQ�DV�WKH\�GR�LQ�WKH�FXUUHQW�<RXQJ�$GXOW�/LVW�SLORW�LQ�3RULUXD�E\�EHLQJ�SODFHG�LQ�GL൵HUHQW�OLVWV�
for their court appearances. Targeted services will be present in the courtroom. The plain language 

used in the Young Adult List Court will be adopted to ensure that all participants can understand 

proceedings. Easy-to-understand information about the court process will also be made available.

Local communities will also be encouraged to play a bigger part in the District Court. Iwi and 

community representatives will be actively encouraged to engage with the Court. An important 

IHDWXUH�RI�WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�H[SORUH�WKH�FUHDWLRQ�RI�D�FR�RUGLQDWLRQ�UROH�LQ�HDFK�FRXUW�WKDW�
provides a connection between the community and the Court. When appropriate, this co-ordination 

role would ensure that plans for defendants are submitted for approval and that the plan is properly 

managed between the relevant service providers and community organisations. Alongside the 

FR�RUGLQDWRU�� ORFDO� NDXPƗWXD�� NXLD� DQG� UHVSHFWHG� HOGHUV� RI� DOO� HWKQLFLWLHV�ZLOO� EH� SUHVHQW�ZLWKLQ�
our courts, having an established voice within the Court. This role will be primarily to facilitate 

ZKDNDZKDQDXQJDWDQJD��GHYHORS�UHODWLRQVKLSV�DQG�IRVWHU�OLQNV�EHWZHHQ�GHIHQGDQWV��ZKƗQDX��YLFWLPV��
SDUWLHV�WR�SURFHHGLQJV�DQG�RWKHU�SDUWLFLSDQWV��MXGJHV�DQG�VWD൵�WR�KHOS�HQVXUH�WKDW�DOO�SHRSOH�D൵HFWHG�
by the business of our Court are heard and understood to the greatest extent possible. 

,W�JRHV�ZLWKRXW�VD\LQJ�WKDW�YLFWLPV�DQG�ZKƗQDX�DUH�GLUHFWO\�D൵HFWHG�E\�WKH�MXVWLFH�V\VWHP��,W�
is intended that they too will have an improved ability to engage with the Court under the Te Ao 

0ƗUDPD�PRGHO�
Tikanga and the�0ƗRUL language will play a central role in the new model. To the extent 

DSSURSULDWH��0ƗRUL� FXOWXUDO� FRQFHSWV� DQG� SURWRFROV� ZLOO� EH� LQFRUSRUDWHG� DW� HYHU\� VWDJH� RI� WKH�
SURFHVV��7KLV�ZLOO�EH�GRQH�ZLWK�WKH�LQWHQW�WKDW�WKH�&RXUW�UHÀHFWV�RXU�PXOWL�FXOWXUDO�VRFLHW\�ZLWK�WZR�
founding cultures bound together in a spirit of partnership under Te Tiriti o Waitangi. The intention 

WR�UHLPDJLQH�RXU�MXVWLFH�V\VWHP�LQ�SDUWQHUVKLS�ZLWK�LZL�UHSUHVHQWV�D�GHOLEHUDWH�DQG�JHQXLQH�H൵RUW�WR�
UHFRJQLVH�NƗZDQDWDQJD�DQG�UDQJDWLUDWDQJD�E\�HQJDJLQJ�LQ�PDQD�WR�PDQD�FRQYHUVDWLRQV�DERXW�KRZ�
our local courts can best serve our local communities, and at the same time, remaining inclusive of 

all cultures and all ethnicities.

,�H[SHFW�WKDW�WKH�LPSOHPHQWDWLRQ�RI�WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�PHDQ�WKDW�WKH�MRXUQH\�WKURXJK�
WKH�FRXUW�VSDFH�ZLOO�ORRN�YHU\�GL൵HUHQW�WR�KRZ�LW�ORRNV�WRGD\��

Court design should increasingly become a joint endeavour with iwi and local communities. 

&RXUWKRXVHV� VKRXOG� EH� SODFHV� WKDW� UHÀHFW� WKH� DUHD� DQG� WKH� FRPPXQLWLHV� WKH\� VHUYH�� LQFOXGLQJ�
incorporation of local art and carvings. To the extent achievable, our courts will be an environment 

that welcomes everyone.

8QGHU�WKH�7H�$R�0ƗUDPD�PRGHO�,�H[SHFW�WKDW�WKH�LQIXVLRQ�RI�WLNDQJD�DQG�WH�UHR�ZLOO�EH�H[SORUHG�
ZLWK�ORFDO�LZL�LQ�HDFK�FRXUW�ORFDWLRQ��$�RQH�VL]H�¿WV�DOO�DSSURDFK�ZLOO�QRW�EH�DSSURSULDWH��:KHQ�
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SHRSOH�DWWHQG�WKH�FRXUW��WKH\�PXVW�HQWHU�WKURXJK�WKH�IURQW�HQWUDQFH��,Q�D�0ƗRUL�FRQWH[W�WKLV�LV�VLPLODU�
to people gathering at the waharoa (the front entrance) of a marae. In most of our courts, court 

VHFXULW\�VWD൵�ZLOO�VHDUFK�SHRSOH�EHIRUH�WKH\�DUH�SHUPLWWHG�WR�HQWHU�WKH�EXLOGLQJ��,Q�D�0ƗRUL�FRQWH[W�
this is comparable to being welcomed onto a marae with a wero (challenge). Both processes are 

GHVLJQHG�WR�WHVW�ZKHWKHU�WKH�YLVLWRU¶V�LQWHQWLRQV�DUH�SHDFHIXO��
,� H[SHFW� WKDW�ELOLQJXDO�DQG�ZKHUH�DSSURSULDWH��PXOWL�OLQJXDO��JUHHWLQJV�E\�DOO�FRXUW� VWD൵�DQG�

PRVW�SDUWLFXODUO\�IURP�WKH�WLPH�WKDW�¿UVW�FRQWDFW�LV�PDGH�E\�VHFXULW\�VWD൵�DW�WKH�IURQW�HQWUDQFH�ZLOO�
be a natural and appropriate development under the new model. 

Mainstream court sessions commencing with karakia and mihi whakatau is another useful 

GLVFXVVLRQ� SRLQW�� 6RPH� MXGLFLDO� R൶FHUV� PD\� ZLVK� WR� FRPPHQFH� WKH� FRXUW� VLWWLQJ�� IROORZLQJ�
the current practice of bilingual announcements, by reciting their pepeha and extending a brief 

welcome with a mihi. 

Within the physical space itself, courtrooms could be reimagined as a community and participant 

FHQWUHG�VSDFH�WKDW�UHÀHFWV�WLNDQJD��$V�VRPH�GR�LQ�VSHFLDOLVW�FRXUWV��MXGJHV�LQ�PDLQVWUHDP�FRXUWV�
could consider sitting on the same level as participants to reduce the overtones of hierarchy. Where 

DSSURSULDWH�� ZKƗQDX� PLJKW� EH� SURYLGHG� DQ� RSSRUWXQLW\� WR� VWDQG� ZLWK� GHIHQGDQWV� DQG� YLFWLPV��
representing both support as well as collective responsibility. Courthouses and courtrooms could 

be re-imagined as central hubs, as places for service providers to be located to provide access to 

wrap-around services and opportunities for healing, and as places that encourage the supportive 

SUHVHQFH�RI�ZKƗQDX��
Although alterations to mainstream courtroom design and layout are important elements, 

Rangatahi Court sittings held on marae have proven to be extremely successful in engaging with 

ZKƗQDX�ZKR� KDYH� VWUXJJOHG� WR� HQJDJH�ZLWK�PDLQVWUHDP� V\VWHPV�� 6RPH� FRXUW� SDUWLFLSDQWV� DQG�
ZKƗQDX�IHHO�PRVW�FRPIRUWDEOH�LQ�D�PDUDH�RU�FRPPXQLW\�VSDFH�ZKHUH�WKH\�IHHO�WKH\�KDYH�D�UHDO�
opportunity to engage with the court. 

7KH� OHDGHUVKLS�RI� WKH�'LVWULFW�&RXUW�H[SHFWV� WKDW� WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�DVVLVW�XV� WR�
explore with local iwi how the Rangatahi Court model might be appropriately extended to include 

adult participants who require intensive marae-based judicial monitoring of approved plans in the 

criminal and family jurisdictions of the District Court.

$V�QRWHG�SUHYLRXVO\��VROXWLRQ�IRFXVHG�MXGJLQJ�LQYROYHV�WKH�FRQFHSW�RI�HPSRZHULQJ�DQ�R൵HQGHU�
to make the most of an opportunity extended by the Court to address underlying issues that have 

GULYHQ�WKH�R൵HQGLQJ�EHKDYLRXU��7KH�&RXUW�DFWV�DV�D�IDFLOLWDWRU��EXW�SRZHU�RI�FKRLFH�UHVWV�ZLWK�WKH�
R൵HQGHU�DQG��E\�H[WHQVLRQ��WKH�ZKƗQDX�DQG�ZLGHU�FRPPXQLW\��

0DQ\�LQLWLDWLYHV�KDYH�UHFRJQLVHG�WKDW�QRW�DOO�R൵HQGLQJ�QHFHVVDULO\�PXVW��RU�HYHQ�VKRXOG��EH�
resolved in the formal court system. The Police Diversion Scheme and the Pae Oranga (Iwi and 

Community Justice Panels) are examples of decision-making authority that has been devolved in 

DSSURSULDWH�FDVHV�DQG�UHVSRQVLELOLW\�KDV�EHHQ�SODFHG�LQWR�WKH�KDQGV�RI�SROLFH��ZKƗQDX��LZL�DQG�ORFDO�
communities. I expect that the expansion and increase in jurisdiction of these types of initiative 

DUH�DOVR�PDWWHUV�WKDW�FDQ�EH�XVHIXOO\�GLVFXVVHG�ZKHQ�GHVLJQLQJ�WKH�7H�$R�0ƗUDPD�PRGHO�IRU�HDFK�
court.

7KH�VXFFHVVIXO� LQWURGXFWLRQ�RI� WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO� UHTXLUH�D�FXOWXUDO�VKLIW��)RFXV�
ZLOO�EH�FHQWUHG�RQ�WKH�SHRSOH�ZKR�DUH�D൵HFWHG�E\�WKH�EXVLQHVV�RI�WKH�FRXUW��XQGHUVWDQGLQJ�WKHLU�
whakapapa, their upbringing and the circumstances that have led them into the justice system. 

Stakeholders in the court will need to be encouraged to understand the rationale for the move 

towards a collaborative, solution-focused approach. To this end, enhanced training will need be 
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SURYLGHG�IRU�FRXUW�VWD൵��DQG�IXUWKHU�MXGLFLDO�HGXFDWLRQ�ZLOO�QHHG�WR�EH�SURYLGHG�IRU�RXU�MXGJHV��DV�
part of our collective obligations to uphold cultural competency expectations. Lawyers, service 

SURYLGHUV�DQG�RWKHU�VWDNHKROGHUV�ZLOO�DOVR�QHHG� WR�EH�R൵HUHG�HGXFDWLRQDO�VXSSRUW� WKDW�ZLOO�KHOS�
them to uphold these expectations. 

7KH�7H�$R�0ƗUDPD�PRGHO�ZLOO�DVVLVW�XV�WR�UHIRFXV�RQ�WKH�HVVHQWLDO�SXUSRVH�RI�FRXUWV�DQG�MXGJHV��
which is ultimately to serve our communities. 

1. One Example: Section 27 of the Sentencing Act 2002

Our judges already have many tools available to achieve the best outcomes for those caught up in 

the criminal justice system. One such example is s 27 of the Sentencing Act 2002. Section 27 allows 

DQ\�R൵HQGHU�WR�FDOO�RQ�DQ\�SHUVRQ�WR�FRPH�WR�FRXUW�DQG�VSHDN�DERXW�WKH�SHUVRQDO��IDPLO\��ZKƗQDX��
FRPPXQLW\��RU�FXOWXUDO�EDFNJURXQG�RI�WKH�R൵HQGHU��WKH�ZD\�WKDW�EDFNJURXQG�PD\�KDYH�UHODWHG�WR�
WKH�FRPPLVVLRQ�RI�WKH�R൵HQFH��RU�KRZ�VXSSRUW�IURP�WKH�ZKƗQDX�RU�FRPPXQLW\�PD\�EH�DYDLODEOH�
WR�KHOS�SUHYHQW�IXUWKHU�R൵HQGLQJ��6HFWLRQ����FDQ�DFW�DV�D�YHKLFOH�WKURXJK�ZKLFK�WKH�EHVW�DYDLODEOH�
information is presented to a presiding judge which, in turn, enables judges to make well-informed 

GHFLVLRQV�WKDW�DUH�DSSURSULDWHO\�WDLORUHG�WR�WKH�LQGLYLGXDO�FLUFXPVWDQFHV�RI�WKH�R൵HQGHU�
7KH� VWDWXWRU\� LQWHQW� EHKLQG� V� ��¶V� SUHGHFHVVRU�� V� ��� RI� WKH�&ULPLQDO� -XVWLFH�$FW� ������ZDV�

clear – it envisaged speakers from local communities and tribes addressing the court and providing 

community-based options as alternatives to imprisonment.89 Unfortunately, this vision never 

materialised. Slowly but surely, however, it has become common for defence counsel to use s 27 to 

provide the court with a “cultural report”, usually written by a cultural consultant, which canvases 

the matters outlined in s 27.

Information provided to the court through s 27 often reveals evidence of systemic deprivation. 

,Q� UHFHQW� \HDUV�� FRXUWV� KDYH� EHJXQ� WR� DZDUG� VHQWHQFLQJ� GLVFRXQWV� WR� R൵HQGHUV�ZKHUH� V\VWHPLF�
GHSULYDWLRQ�KDG�D�³FDXVDWLYH�H൵HFW´�RQ�WKH�R൵HQGLQJ��7KH�JHQHVLV�IRU�WKLV�SUDFWLFH�ZDV�6ROLFLWRU�
*HQHUDO�Y�+HWD, where Whata J noted that evidence of systemic deprivation may inform the “actual 

DQG�UHODWLYH�PRUDO�FXOSDELOLW\�RI�WKH�R൵HQGHU�DQG�WKH�FDSDFLW\�IRU�UHKDELOLWDWLRQ´�90 The Court of 

Appeal recently endorsed this practice in Carr v R, stating that:91

… where a cultural report provided under s 27 of the Sentencing Act contains a credible account 

RI�VRFLDO�DQG�FXOWXUDO�GLVORFDWLRQ��SRYHUW\��DOFRKRO�DQG�GUXJ�DEXVH� LQFOXGLQJ�E\�ZKƗQDX�PHPEHUV��
XQHPSOR\PHQW��HGXFDWLRQDO�XQGHUDFKLHYHPHQW�DQG�YLROHQFH�DV�IHDWXUHV�RI�WKH�R൵HQGHU¶V�XSEULQJLQJ�
such matters ought to be taken into account in sentencing.

A sentencing discount on this basis will be appropriate where the information provided through 

s 27 “might be considered to have impaired choice and diminished moral culpability so as to 

HVWDEOLVK�D�FDXVDWLYH�FRQQHFWLRQ�WR�WKH�R൵HQGLQJ´�`92 This is a positive development that recognises 

WKDW�R൵HQGHUV¶�HDFK�FRPH�IURP�GL൵HUHQW�VWDUWLQJ�SRLQWV��2QH�DVSHFW�RI�WKH�7H�$R�0ƗUDPD�PRGHO�
will be to explore how the system can facilitate the ability of all people to use s 27 to bring vital 

information before the court.

Although cultural reports can be helpful and in some cases have a substantial impact on the 

¿QDO�VHQWHQFLQJ�RXWFRPH��WKH\�WHQG�WR�EH�H[SHQVLYH�DQG�PD\�SURYH�WR�EH�GL൶FXOW�WR�VXVWDLQ�IRU�DOO�

89 6HH������-XQH�����������1=3'�������'U�0LFKDHO�&XOOHQ��
90 6ROLFLWRU�*HQHUDO�Y�+HWD [2018] NZHC 2453, [2019] 2 NZLR 241 at [41].

91 Carr v R�>����@�1=&$�����DW�>��@�
92 $W�>��@�
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ZKR�FRXOG�SRWHQWLDOO\�EHQH¿W�IURP�WKHP�LQ�WKH�ORQJ�WHUP��$W�VRPH�VWDJH��D�UDWLRQDOLVDWLRQ�RI�WKLV�
UHVRXUFH�PD\�HYHQWXDWH�GXH�WR�OLPLWDWLRQV�LQ�IXQGLQJ�DQG�FDSDEOH�UHSRUW�ZULWHUV��7KH�H൵HFW�RI�WKLV�
could be to deny the court valuable information about the defendant.93

8QGHU�WKH�7H�$R�0ƗUDPD�PRGHO�,�H[SHFW�WKDW�SDUW�RI�WKH�GLVFXVVLRQ�ZLWK�ORFDO�LZL�DQG�ORFDO�
FRPPXQLWLHV�ZLOO�IRFXV�RQ�KRZ�WR�DFKLHYH�D�VLJQL¿FDQW�LQFUHDVH�LQ�WKH�XVH�RI�V����VSHDNHUV��7KLV�
ZRXOG�LQYROYH�D�ZKƗQDX�RU�LZL�PHPEHU�RU�PHPEHU�RI�WKH�FRPPXQLW\�ZKR�LV�IDPLOLDU�ZLWK�WKH�
R൵HQGHU�VSHDNLQJ�GLUHFWO\�WR�WKH�FRXUW�LQ�WKH�PDQQHU�RULJLQDOO\�HQYLVDJHG�

D. A Parallel Project

A parallel piece of work is currently underway which aims to improve the criminal court process 

more generally. A dedicated team has been established between the courts, Ministry of Justice, 

lawyers and other stakeholders to work through the entire criminal process. This team, with judicial 

oversight, is working to ensure that all appearances in the court are meaningful and, as a result, also 

reduce backlog. 

The programme spans the criminal process from bail and administration to sentencing. Most 

work in each stage will focus on reducing unnecessary court events and adjournments. A distinct 

workstream will be dedicated to addressing our current backlog of cases.

7UDQVIRUPLQJ�RXU�FULPLQDO�SURFHVV�E\�LPSURYLQJ�WKH�H൶FLHQF\�RI�WKH�V\VWHP�LV�D�VLJQL¿FDQW�
undertaking. The timing of the commencement of the Criminal Process Improvement Programme 

could not have been better. It is intended that the relevant workstreams of the Improvement 

Programme will be implemented in Hamilton next year, in conjunction with the implementation of 

WKH�7H�$R�0ƗUDPD�PRGHO�DQG�WKH�WZLQ�VWUHDPV�RI�WKH�$2'7�&RXUW��7KH�+DPLOWRQ�'LVWULFW�&RXUW�
DQG�WKH�FRPPXQLW\�LW�VHUYHV��VWDQG�WR�EHQH¿W�VLJQL¿FDQWO\�IURP�WKH�FRPELQDWLRQ�RI�WKHVH�VHSDUDWH�
but related developments.

VI. &ඈඇർඅඎඌංඈඇ

:H� LQWHQG� WKDW� WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO� EHFRPH� WKH� QHZ�ZD\� RI� GRLQJ� EXVLQHVV� IRU� WKH�
'LVWULFW�&RXUW��2XU�ORQJ�WHUP�LQWHQWLRQ�LV�WKDW�WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�EH�UROOHG�RXW�DFURVV�
Aotearoa New Zealand from Kaitaia District Court in the far north to Invercargill District Court 

LQ�WKH�IDU�VRXWK��2XU�LQWHQWLRQ�LV�IRU�WKH�7H�$R�0ƗUDPD�PRGHO�WR�EH�RSHUDWLRQDO�LQ�+DPLOWRQ�QH[W�
year and for it to be developed across all of our courts as soon as we are able to do so. I emphasise 

WKDW�QRQH�RI�WKH�FRQFHSWV�DQG�DSSURDFKHV�HQFDSVXODWHG�LQ�WKH�7H�$R�0ƗUDPD�PRGHO�DUH�UDGLFDO��
The many components have already been trialled in various forms in specialist solution-focused 

FRXUWV�RYHU�PDQ\�\HDUV��DQG�WKH\�KDYH�EHHQ�IRXQG�WR�EH�ERWK�H൵HFWLYH�DQG�IDLU��$QG�WKH\�KDYH�
not required legislative change. Moreover, the model is not intended to substitute for, but should 

enhance, lawful and principled sentencing outcomes.

Our specialist solution-focused courts have been providing answers to questions that many 

SHRSOH�FRQWLQXH�WR�DVN��KRSLQJ�WKDW�WKHUH�LV�D�GL൵HUHQW��SHUKDSV�HDVLHU�DQVZHU��7DNLQJ�WKH�OHVVRQV�
learned from these courts about best practice and targeted, evidence-based responses and integrating 

them across the District Court, to the point they are normalised, is a considered and logical next 

step. 

93 Waikato SPCA v Tuaupiki >����@�1='&�������DW�>�@�
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:H�H[SHFW�WKDW�WKH�7H�$R�0ƗUDPD�PRGHO�ZLOO�KHOS�LPSURYH�DFFHVV�WR�MXVWLFH��DQG�RXWFRPHV�IRU�
HYHU\RQH�D൵HFWHG�E\�WKH�EXVLQHVV�RI�WKH�'LVWULFW�&RXUW��,W�ZLOO�KHOS�DGYDQFH�WKH�VKDUHG�YLVLRQ�IRU�
WKH�&RXUW��,W�ZLOO�KHOS�EXLOG�FRQ¿GHQFH�LQ�WKH�FRXUW�SURFHVV�DQG�UXOH�RI�ODZ��$QG�LW�ZLOO�XOWLPDWHO\�
KHOS�WR�PDNH�RXU�FRPPXQLWLHV�VDIHU��7KH�SDWK�DKHDG�LV�FOHDU��DQG�ZHOO�OLW��:H�DUH�FRQ¿GHQW�WKDW�RXU�
QHZ�PRGHO�ZLOO�KHOS�PRYH�RXU�'LVWULFW�&RXUW�WRZDUGV�7H�$R�0ƗUDPD��WRZDUGV�D�PRUH�HQOLJKWHQHG�
world.

7R�HQG�WKLV�DGGUHVV��RQH�RI�P\�JUDQGIDWKHU¶V�IDYRXULWH�ZKDNDWDXNƯ�DSWO\�GHVFULEHV�WKH�TXDOLWLHV�
UHTXLUHG�WR�VXFFHVVIXOO\�UHDOLVH�WKH�YLVLRQ�DQG�LPSOHPHQW�WKH�7H�$R�0ƗUDPD�PRGHO�

He iti te mokoroa, kahikatea teitei ka hinga!
Even the smallest insect, the borer, can fell the tallest tree in the forest, the kahikatea.
�7R�DFKLHYH�D�JUHDW�IHDW��ZKDW�LV�UHTXLUHG�LV�WLPH��SHUVLVWHQFH��DQG�FRPPLWPHQW���

I commend this approach to all of us in our collective endeavour to make this vision a shared 

reality.

.R�WH�.ǀWL�Ɨ�5RKH��KH�ZƗKL�H�UDSX�DL�WH�PDQDWLND�
DKDNRD�KH�ZKDL�UDZD��KH�UDZD�NRUH�UƗQHL�

DKDNRD�KH�WH�DKXUHL�PH�WǀQƗ�LZL��DKDNRD�NR�ZDL��DKDNRD�Qǀ�KHD�
The District Court is a place where all people can come to seek justice,

 no matter what their means or abilities,
regardless of their culture or ethnicity, who they are or where they are from.

1ǀ�UHLUD��WƯKHL�PDXUL�RUD�NL�WH�ZKDL�DR��WƯKHL�PDXUL�RUD�NL�WH�DR�PƗUDPD��:KDQǀ��ZKDQD��WDX�PDL�WH�
PDXUL��KDXPƯ�H��KXL�H��WƗLNL�H�


