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Editor’s Introduction

This combined issue of the Yearbook arises out of public events that were 
organised by the School of Law (as it was then called) in 2008 and 2009. 
The events covered a range of themes including the New Zealand – China 
Free Trade Agreement, Free Speech, the Economic Crisis and, reflecting the 
bicultural endeavour of the School, the challenge of cultural intermarriage 
and burial rights presented by the Takamore Decision. This edition of the 
Yearbook gathers a selection of papers that are presented under the broad 
theme of ‘Challenges Facing Aotearoa New Zealand’.

The first public event was a public symposium on the New Zealand - China 
Free Trade Agreement, which was held in June 2008. The signing of the 
FTA was greeted with great fanfare two years ago. There was also a degree 
of trepidation regarding the FTA. The public symposium was organised to 
bring together a range of speakers and views on the significance of the FTA 
for New Zealand. The School was very pleased to be able to host distinguished 
speakers such as: Graeme Waters former Head of the China Unit at MFAT at 
that time and current New Zealand Ambassador to Egypt; Hon. Jim McLay, 
Executive Chairman of Macquarie New Zealand, former Deputy Prime 
Minister and current New Zealand Permanent Representative to the United 
Nations in New York; Professor Yongjin Zhang who was the Director of the 
New Zealand Asia Institute at the time of the symposium and who subsequently 
took up a Chair in International Politics at the University of Bristol; Professor 
Alexander Gillespie of Waikato Law School; Dr Anna Strutt, Senior Lecturer 
at Waikato Management School; and Margaret Taylor, Campaign Manager 
for Amnesty International NZ. 

Subsequently, in July 2008, the School of Law organised a Public Seminar 
entitled Free Speech and the Safety of the State. Again, the School was 
very pleased to be able to host a further group of distinguished speakers. 
Sir Geoffrey Palmer, the President of the NZ Law Commission Dr Rodney 
Harrison QC who is a Public Law Specialist and Human Rights Litigator, Karl 
du Fresne who is a Freelance Journalist and former Editor of the Dominion, and 
Dr Ron Smith Director, International Relations and Security Studies, Waikato 
University addressed a very full audience and provided a most informative 
and stimulating set of addresses on the topic of free speech.

In May 2009, the School hosted a further public seminar entitled Responding 
to the Economic Crisis: a question of law, policy or politics? Hon Margaret 
Wilson, the Professor of Law & Public Policy at the School of Law, here at 
the University of Waikato, Roger Kerr, the Executive Director of the New 
Zealand Business Roundtable, and Professor Jane Kelsey of Faculty of Law, 
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University of Auckland addressed yet another full audience and provided 
some insightful commentary and analysis on the economic crisis that had 
just begun to grip New Zealand and the effects of which may still be felt at 
the time of writing this Introduction.

Associate Professor Nin Tomas of the Faculty of Law at the University of 
Auckland visited Waikato Law School for a week in October 2009. We were 
delighted to have her with us and during her visit she gave a public lecture 
entitled Who has the right to decide where a deceased person is buried? The 
Takamore Decision. Associate Professor Tomas examined the then recently 
decided High Court case of Clarke v Takamore and the challenge that the 
decision posed for intercultural marriages. As with all previous events, the 
public lecture was very well supported.

All of the afore-mentioned events provided the opportunity for open discussion 
and the questions asked and observations made during these discussions added 
a valuable and thought-provoking dimension. 

The contributors to this volume have revised their papers in order to contribute 
to this special issue of the Yearbook of New Zealand Jurisprudence. However, 
readers of the Yearbook should remember that the papers are still largely based 
on the seminar presentations and there is some variance in length, detail and 
tone. The priority of the Yearbook has been to allow the papers to be distributed 
more widely and to record those papers in a permanent form. 

In my capacity as Editor, I would like to thank all of the individuals who 
contributed to the public events. I would like to give special thanks to 
Professor John Farrar, the former Dean of the School of Law, for his very 
able chairing of both the New Zealand-China FTA Symposium and the Free 
Speech public seminar. I would also like to thank Professor Al Gillespie 
who chaired the seminar on the Economic Crisis and Professor Brad Morse 
who chaired the public lecture on the Takamore decision. I would also like 
to thank those speakers who were so generous with their time in agreeing to 
write and finalise their articles for publication in the Yearbook and for their 
patience with me as Editor. 

I would also like to make special thanks to Janine Pickering for her skilful 
assistance in organising these public events and for her editorial assistance 
in preparing this volume.

Dr Claire Breen
Associate Professor of Law, University of Waikato 
Editor
Yearbook of New Zealand Jurisprudence



New Zealand’s Free Trade Agreement 
with China in Context: 

Demonstrating Leadership in a Globalised World

Hon Jim McLay CNZM QSO*

I. IntroductIon: PuttIng the FtA Into context

There are many ways to put New Zealand’s Free Trade Agreement with China 
into context; one might be to contrast the signing of the Closer Economic 
Relationship Agreement (CER) with Australia in March 1983 with that of 
the China FTA almost 25 years later, in April 2008. The ceremonies — if the 
first could even be so described — could not have been more different. CER 
which is still regarded as the world’s ‘cleanest’ free trade agreement — was 
not exactly signed in secrecy, but it might as well have been. Neither country 
attended and the ‘signing’ was done by video link. Signing was delayed 
because Australia’s incoming Labor Government wanted to review CER’s 
terms before agreeing to them. Prime Minister Muldoon, only a convert to 
CER,1 was worried about the economic and political implications of a deal 
strongly opposed by New Zealand manufacturers and not seen to advantage 
by exporters.

Twenty-five years later, the China deal was ushered in with great ceremony. 
The then Prime Minister, Helen Clark, attended the Beijing signing, as did her 
Chinese counterpart, Wen Jiabao, whose presence signified the importance 
of the agreement, and 150 business and local government representatives 
bore witness. The media gave justifiable publicity, and speculated widely 
— often wildly — on its prospects. How is it that, over twenty-five years, 
New Zealand has come from (at best) qualified to full support for free trade 
to a situation where, today, all our major political parties support free trade.2 
We have, of course, always advocated open borders for agriculture;3 but our 
manufacturers were deeply suspicious of anything more. Indeed, National 

* I express my appreciation to Tom Groser MP and Hon Hugh Templeton, who provided 
valuable input and original thinking to this address. Wherever possible, I have tried to 
attribute those sources; but, any errors or omissions — and, above all, the views expressed 
— remain my personal responsibility.

1 This conversion was largely achieved through the efforts of Hugh Templeton.
2 On the political Left, that’s due, in no small part, to the efforts of Mike Moore in the 80s 

and 90s.
3 Tim Groser MP, to the writer, in May 2008. Groser advises he never had to convert Prime 

Minister Muldoon to that particular cause; he was always a believer.
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Party folklore had it that, just before the 1972 election, manufacturers put 
notes into pay packets warning that National was freeing up imports, and that 
would cost jobs — so, it was understandable that older MPs regarded free 
trade with apprehension.

CER has been a great success because it was the first step in opening up the 
New Zealand economy. However it has also been a disappointment: first, 
because many companies still think primarily of a New Zealand market, not 
a combined CER market; and second, because, in addition to the political 
reluctance in New Zealand4, its logical progression, a Single Economic 
Market, is not a big enough issue for any Australian politician to ‘champion’. 
That disappointing situation contrasts with both NAFTA and CER, which had 
enthusiastic champions such as Jack McEwen and Jack Marshall championing 
of NAFTA, and the championing of CER by Brian Talboys, Hugh Templeton, 
and Doug Anthony.

II. Why Should countrIeS trAde together?

Trade should be one of the best guarantees of peace — common sense dictates 
countries should not bomb their markets, and largely that is true. Woodrow 
Wilson saw ‘equality of trade conditions among all the nations’ as one of 
his Fourteen Points5 embodying the idea that countries that traded with one 
another wouldn’t fight one another. There is some experience to the contrary: 
the pre-1914 trade between Britain and Germany being a case in point, but 
Europe’s strong, largely trade-based peace since 1945 suggests that was an 
exception that proves the rule. Moreover, since 1945, there’s been plenty of 

4 Hon Hugh Templeton clearly rues the lost opportunity. In a note to the writer (June 2008): 
‘A major failure of New Zealand (and Australian) governments has been in not carrying 
CER through to a Single Market by 1995-2000 … both countries needed, as globalisation 
proceeded, to maximise [their] strength, and to combine and cooperate in negotiating with 
ASEAN, Asia, the Americas, Europe … cooperation in my view was essential in the food 
— eg dairy, meat, horticultural (think Tasmania) — wood and fibre, minerals, energy ... 
and water (that problem was already obvious) … Doug Anthony did push the case for a 
Common Market ... [in] a major speech he made in 1987.... [he was] very strong on the 
value of a combined Australasia ... he knew how it helped in negotiation with say Japan ... 
they looked on us as a region ... I suspect so do the Chinese and Indians … it was so obvious 
... even Time magazine [14 September 1992] ran a cover story “Let No Man Put Asunder” 
… we should be pursuing an Economic Union now in Anzac ... and South Pacific interests 
... in relating to the four great entities you specify ... America Europe China and India. By 
failing to join with Australia, New Zealand’s investment in growth, specially in energy and 
in productivity, has remained lower than it might have been, and our workforce has begun 
to move to the bigger centres at an alarming rate.’

5 US President Woodrow Wilson, President Woodrow Wilson’s Fourteen Points, Address 
to joint session of the US Congress, 8 January 1918, available at <http://avalon.law.yale.
edu/20th_century/wilson14.asp> accessed 14 December 2009.
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evidence that ‘[market] economies that engage in trade grow rich together, 
not at each other’s expense … As each country grows more prosperous, it 
becomes a bigger market for another’s exports, helping it, in turn to advance 
… Trade is a positive sum game.6 

A. Why New Zealand? 

For New Zealand, grabbing the opportunity to negotiate an FTA with China 
should have been a ‘no-brainer’ — after all, China is our third-largest trading 
partner (after Australia and the US). China already had FTAs with developing 
economies;7 but why, of all countries, did it choose New Zealand for its first 
developed country agreement? Maybe it is because, in 2004, we were the first 
to acknowledge China as a market economy; possibly because New Zealand 
is a small country with no ‘threatening’ trade patterns; probably because we 
are an open market. Nevertheless, we are, in every way, irrelevant to China’s 
export drive. Above all, however, for China, the central issue is food; this was 
just one small step towards food security — and so, it was negotiating with 
a significant, successful and unsubsidised food exporter. China is so intent 
on achieving food security it is even considering buying farm-land in other 
countries.8 The latter is probably the wrong strategy because, as Tim Groser 
has observed, land is only the ‘hardware’ of food security — the real key is 
productivity itself. China’s growing population requires food, water and arable 
land and (like India, another FTA target for New Zealand) it is short on all three 
whereas food still accounts for 60 per cent of all New Zealand’s exports.9 

All-in-all, this situation provides New Zealand with very strong future 
prospects; and that is despite the fact that, twenty-five years ago, some 
politicians saw ‘agriculture [as] … a sunset industry … instead, information 

6 Editorial, The Economist; 13 November 1993.
7 For example, with Jordan and Pakistan.
8 Jamil Anderlini, ‘China Eyes Overseas Land in Food Push’, the Financial Times, 8 May 

2008. Under a proposal drafted by its Ministry of Agriculture, the Chinese government plans 
to encourage companies to buy farmland abroad, particularly in Africa and South America, 
to help guarantee food security. This plan faces several obstacles, including legal barriers to 
foreign ownership of farmland, and possible export bans. For example, Argentina has banned 
beef exports, Egypt and India have stopped shipments of rice, Kazakhstan has prohibited 
wheat exports, Russia has imposed a 40% export duty on shipments, and Pakistan a 35% 
duty and Cambodia, Malaysia, Philippines, Sri Lanka, and Vietnam — even China itself 
— have imposed export controls or rationing to ease the current food crisis. 

9 Dairy, meat, horticulture and seafood contribute about 60% of our exports and employ one 
in five workers.
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technology, biotechnology and the creative and performing arts were regarded 
as the great hopes for the economy … agriculture lacked the silver screen 
factor.’10 

As Mark Twain said of his own, premature obituary, reports of food’s demise 
were ‘greatly exaggerated’. To take full advantage of this situation, New 
Zealand must increase its exports, and, to achieve that increase, it needs higher 
productivity. The requirement of increased productivity begs the question of 
whether we are not already productive, most particularly in agriculture. New 
Zealanders work more hours than Canadians, Australians, Americans, and 
all Europeans, but we are less productive; and the difference comes down to 
a lack of productive investment. For the whole of this decade, we have had 
weak labour productivity growth. Since 2000, it has averaged just 1.1 per 
cent. By comparison, Australia’s higher ratio of capital to labour delivers 
faster labour productivity growth.

Globally, agriculture uses 70 per cent of all fresh, available water.11 New 
Zealand ‘exports water’. Water is one of our most valuable resources, but it 
is difficult to acquire and heavy to transport and, above all, it is not managed 
well as New Zealand did little more than carry forward the ‘first-come-first-
served’ water right provisions of the old Water and Soil Conservation Act 
when the Resource Management Act was passed in 1991. The Ministry for 
the Environment has urged introduction of tradable water rights to ensure 
efficient resource allocation. In May 2008, the Green Party proposed a water 
resource levy but it stopped short of proposing tradable rights. By comparison, 
New Zealand’s fishery resource is managed under Individual Transfer 
Quotas (ITQs), bitterly resisted when first introduced, but now recognised as 
International Best Practice. Arguably then, if fish swim in it, it is probably in 
need of more efficient allocation. 

Overall, however, there is a clear message. Other countries need our food 
and taking account of ‘our science capabilities, entrepreneurial excellence in 
agriculture and hopefully better management of our abundant water supplies’, 
we have what former trade negotiator Tim Groser has described as ‘a fantastic 
future’.12 

10 Professor Jacqueline Rowarth, The Price of Milk, Alumni and Friends; issue 24; April 2008 
Massey University.

11 It is over 80% in the US.
12 Tim Groser MP, NZ — Food Basket for East Asia?; May 2008.
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III. nZ—chInA FtA: A SPrIngboArd For other FtAS?

The New Zealand-China Free Trade Agreement was not just a significant 
relationship milestone; it was also, as Helen Clark said, ‘the most important 
event in the 2008 trade calendar.’ It is a potential springboard for deals 
with Japan, Korea and India, as well as ASEAN. It opens up other possible 
deals, maybe in the Gulf. The FTA might prompt others to accelerate their 
negotiations with New Zealand and it may mean we have stolen a march on 
others, such as Australia, whose previously parallel negotiations with China 
had stalled some time ago. One of the advantages of FTAs with China and, 
possibly Japan and Korea, would be access to those markets should they ever 
follow the EU model of a customs union or single economic market.Following 
the China agreement, the former Prime Minister received indications that 
Japan would consider something similar. However, although the ‘promise’ was 
ambiguous, and came from a weakened Japanese Prime Minister who may 
not have been able to deliver, it was still important. Japan is New Zealand’s 
third largest market, and many of our exports there presently face tariff and 
other barriers but since Japan is only 39 per cent self-sufficient, its real issue 
is food security.

Our trade gains from the China FTA are currently estimated at $350 million, 
with a further $100 million in tariff savings; but as CER shows, potential 
returns are much higher. The China FTA has its shortcomings. It will take 
more than a decade for significant sectors such as dairy and forestry to achieve 
free trade; and enforcing contracts will not always be easy — but even that 
situation is ‘slowly changing for the better’.13 Overall, however, it’s ‘phase-
to-zero’ for nearly all products over time; basically, within ten years, China’s 
market will be fully open to New Zealand. We will eliminate all tariffs on 
Chinese goods by 2016 and China will remove tariffs on 96 per cent of our 
goods. The end of 2008 saw the end of duty on nearly one third of our exports. 
As Helen Clark said, ‘It is in all our interests that China is involved in rules-
based multilateralism … the commitment China has made to New Zealand, 
and in its World Trade Organisation accession agreement, shows that it is 
serious about that too.’14

A. Policy continuity 

Policy continuity is one of the keys to a successful, long-term, treaty-based 
trade relationship. New Zealand has that continuity with trade policy unanimity 
among the major parties and China gives every similar indication.

13 James, above n.
14 Rt Hon Helen Clark Prime Minister, Address at New Zealand Labour Party Congress, 

Wellington 12 April 2008. Emphasis added.
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B. The economic context 

There are a few slightly worrying signs. In 2008, China’s inflation was 
expected to increase, and, just as the agreement was signed, Chinese exports 
and investment were both softening. However there will be many such cycles 
over the life of such agreements, in both countries, and these should not be 
a deterrent.Moreover, there is reason to expect China’s strong growth to 
continue well beyond the Olympics — it is estimated that, from 2007 to 2010, 
the Games will continue to feed its 12 per cent plus annual growth, creating 
745,000 more jobs; and it’s spending $US 40 billion on Olympic-related 
infrastructure, making Beijing almost unrecognisable.15 China’s current five-
year plan will see $US 420 billion invested in new infrastructure. A couple 
of other startling figures indicate China’s potential such as the purchase of 
44 million cellphones in the first six months of 2008 and the building of 500 
coal-fired plants in the next decade. Only the most anti-trade and insular could 
ignore that potential. 

IV. Why Free trAde?

Historically, free trade was one of the great public policy debates and was 
certainly so in Britain in the mid-to-late1800s. Governments were once 
protectionist, but gradually stopped trying to protect against economic forces 
from outside their borders. Rather, the move away from protectionism was 
more than just a change of policy because, in today’s globalised world, 
Governments are simply less able to provide such protection. Moreover, 
changes in domestic societies — in ideas, interests or national policies 
— have both resulted from and been driven by international changes such as 
globalisation, as well as development of new institutions (such as the WTO and 
its GATT predecessor), changes in the relative power of different countries.

A. Free trade in the context of domestic politics 

Domestic politics are also key to a successful FTA and to trade policies in 
general, as can be seen with NAFTA and, more so, with CER. We saw political 
opposition to the Chinese agreement, albeit only from small parties accounting 
for only 13.1 per cent of the 2005 party vote,16 which argued either on human 
rights grounds or on the concern that China’s lower wage and labour standards 
would make it difficult for our firms to compete. However, because New 
Zealand’s tariffs on other countries’ goods are already low, trade diversion 

15 China’s Post-Olympic Economic Swoon? Forecast by Jonathan Anderson of UBS. 
BusinessWeek; 6 August 2007, forecast by Jonathan Anderson of UBS.

16 The Green (5.3% party vote in 2005 election), New Zealand First (5.7%) and the Māori 
(2.1%) parties voted against legislation ratifying the agreement in May 2008.
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will be limited and adjustment will be minimal compared with the time when 
import licensing was removed and tariffs were reduced. While substantial 
public support for the FTA was clear, opinion polls suggested just under one 
third of New Zealanders were opposed to the deal.17 This figure is consistent 
with other countries where antagonism to FTAs can be even more pronounced. 
Such deals are currently a hot political issue in the United States where, 
‘NAFTA and Mexican immigrants are the culprits of first resort of laid-off 
Midwest workers … .’18 In April 2007, President Bush submitted a Colombia 
Trade Promotion Agreement (not even a Free Trade Agreement) to Congress 
for approval under the ‘fast-track’ authority — and the Democrat-controlled 
House of Representatives immediately suspended the 90-day approval time 
frame, an unprecedented departure from the statutory requirements for trade 
agreements and we can expect more of the same. 

V. the FtA In the context oF globAlISAtIon

The term globalisation means different things to different people; but for 
convenience in this context, it might simply (but narrowly) be described 
as ‘international economic integration’. Globalisation is not, of course, the 
only force at work in the world; there are many important contemporary, 
social, political or economic challenges: inequality, economic growth, 
employment, job creation, development, democracy, culture, environment 
and innovation.

Is globalisation just another of these issues or is it also an external force that 
influences those issues? I incline to the latter view. There is concern that 
globalisation might weaken governments, making it difficult to maintain 
welfare, labour or environmental policies, or other fiscal or redistributive 
measures; but ‘strong evidence for [such claims] has so far proved to be hard 
to come by.’19 Indeed, there is still a strong view that globalisation is beneficial 
for long-term economic growth, and the debate on globalisation raises 
further questions such as whether it is irreversible In the face of globalised 
communication and travel, I would suggest that it is only reversible at the 
margins. In response to questions relating to the effects on wages, inequality, 
social safety nets, production and innovation, such effects must surely be 
beneficial, if one accepts that globalisation promotes trade, and trade begets 

17 New Zealand Herald DigiPoll, 12 May 2008. The Poll showed 49.1% support and 32.7% 
opposition to the FTA. Methodology: Interviews of 769 New Zealand eligible voters, 
conducted between 5 and 26 April 2008 with a margin of error of 3.6%.

18 Albert N Milliron, Chief Political Correspondent, Politisite Political Projections: 
Pennsylvania is Key; Iron Mill Interactive Media, Inc; 21 April 2008.

19 Mark Thirlwell, Second Thoughts on Globalisation, Lowy Institute for International Policy; 
2007.
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economic growth. According to Mark Thirwell, national institutions dealing 
with tax systems or commercial regulation can cope with globalization.20 As 
to whether globalisation affects relations between developed and developing 
countries, the answer must surely be that it does so favourably if they are 
trading together. The question may also be asked as to whether free trade is the 
same as or is different from capital mobility and whether one can be supported 
but not the other. The answer to both questions is ‘yes’ — but a combination 
of both free trade and capital mobility is better. There is the further question 
whether attitudes towards free trade and capital flows depend on the economic 
interests of those taking those positions. This question must, almost certainly, 
be answered in the positive — arguably, there is no reason as to why positive 
attitudes should not prevail. There is a final question relating to the influence 
of globalisation on democracy. I would suggest that the influence is positive, 
particularly as successful economies tend also to be democracies. 

Nevertheless, the question remains to be asked; has the globalisation tide 
started to ebb? The Wall Street Journal recently observed that we should, ‘Say 
adios to the flat world of multilateralism and deregulation … Natural barriers 
have risen as states increase control over resources, boost protectionism 
— even seek borders on the World Wide Web … [and that we should] expect 
increased resistance to immigration and more difficulty reaching global 
environmental accords.’21 However that change is all at the margin, and does 
not herald a return to full-blown protectionism; the globalisation genie is well 
and truly out of the bottle. We are past the time of uncritical acceptance of 
globalisation; but we are also well past the point where it can be significantly 
reversed. Indeed, ‘many of the forces driving globalisation are likely to persist 
and so counterbalance any change in policy direction.’22

There are certain facts that cannot be ignored. First: One third of the world’s 
people have ‘been brought into the global goods and services trading system 
and that has created competitors for the previously dominant rich countries.’23 
Secondly, ‘Developed economies are increasingly trading with developing 
economies’24 which increases their prosperity. Thirdly, ‘the big economic story 
of the last twenty-five years has been the lifting of hundreds of millions of 
people from the US$1 dollar a day bracket to the $2 a day income bracket.’25 
In short, while globalisation might not have seen ‘the triumph of western 

20 Ibid.
21 A New Turn: Global Ties Fray as Governments Reassert Roles, Wall Street Journal, 29 

April 2008.
22 Thirlwell, above n 19 .
23 Colin James, Hugo Group CEOP Conference, April 2008.
24 Ibid.
25 Groser, above n 12.
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capitalism’26 it has genuinely benefited lesser economies, to the point where 
there are no longer one or two globally dominant players — there are now at 
least four, the US, China, India and the EU. 

Globalisation does have its risks. A recent Ernst & Young survey observed that, 
as companies become more and more global, compliance becomes a greater 
challenge, forcing them to manage diverse regulations in different markets: 
‘… managing regulations in ten jurisdictions is one thing … what happens 
when a firm has significant markets in 30-40 countries at varying levels of 
development and with very different regulatory traditions …?’27 

V. bIlAterAl FtAS In the context oF 
MultIlAterAl trAde AgreeMentS

In April 2008, an eloquent plea for progressing the Doha Round from the 
Secretary General of the OECD fell on predictably deaf ears.28 As politicians 
know, it takes a crisis — a real crisis — to drive reform; highlighted by the 
urging from UN Secretary-General Ban Ki-moon in June 2008 for immediate 
suspension of price controls and other agricultural trade restrictions to bring 
down soaring food prices. Speaking at the special FAO food crisis summit, he 
pressed for easing of farm taxes, export bans and import tariffs to help millions 

26 James, above n 23.
27 Ernst & Young; Strategic Business Risk: 2008: the top ten risks for global business’, 2007, 

p 10, available at <www.ey.com/Publication/vwLUAssets/Strategic_business_risk:_2008_-
_the_top_ten_risks_for_business/$FILE/EY_Strategic_Business_Risk_2008.pdf> accessed 
15 December 2009.

28 According to Angel Gurria, Secretary General of the OECD:
 Amid the hand wringing [about weakening economies and soaring food prices], an 

important and immediate step … to help would be to agree on a new multi-lateral trade 
deal.

 Freeing up trade in goods and services can give the world economy a powerful boost in 
terms of increased innovation and productivity … a 50% reduction in tariffs and other 
trade-distorting support in agriculture and manufactured goods alone would generate 
global welfare gains estimated at annual $44 billion.

 Developing countries in particular stand to gain GDP per capita growth of 2% from full 
liberalization of tariffs.

 … [But] curbs on farm outputs and exports are exacerbating the current food crisis. 
Agreement on the Doha Round now, he said, … would bring large and widespread 
economic gains. In today’s gloomy environment, this is no longer the unnecessary luxury 
some may have mistakenly considered it to be. It’s a matter of real urgency. Free markets 
benefit consumers. They create more competition, lowering prices. Protectionist, tariff 
barriers hurt consumers by artificially inflating prices.

 Angel Gurria, Trade Agreement Needed Now, New York Times, 25 April 2008, available at 
<www.nytimes.com/2008/04/25/opinion/25iht-edgurria.1.12346512.html?_r=1> accessed 
15 December 2009.
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of poor cope with the highest food prices in thirty years; and for phasing out 
stupid (my word, not his) subsidies for food-based bio-fuels that encourage 
farmers to grow crops for energy rather than food.

This view is good news for New Zealand. Our unsubsidised dairy farmers 
pay, on average, $40,000 a year in tariffs, sheep farmers pay about $20,000. 
Such moves would bring down food costs, benefiting the world’s poorest and 
allowing third world farmers to produce at worthwhile prices to sell into open, 
competitive markets. It has also been pointed out, however, that the UN can 
only suggest such moves, which have long been urged by the World Bank and 
others to relieve high food prices and shortages; so it was somewhat surprising 
that, in opening the FAO summit, Italian President Giorgio Napolitano should 
claim that, ‘World public opinion has been taken by surprise by the explosion 
of a rapid chain of events affecting food followed by the rapid, dramatic rise 
in the price of foodstuffs.’29

VII. the MorAl dIMenSIon oF Free trAde

What about the domestic policies of those with whom we trade, particularly 
labour rules, environmental regulation or human rights? Should we refuse 
to trade with those who do not meet our standards? New Zealand is a truly 
mercantile nation — heavily dependent on trade with many countries. If we 
started making those judgments, they would never end. But, is there a point at 
which trade is unacceptable? Obviously, with UN or Commonwealth sanctions, 
it is easy to decide. In the absence of such measures, are there circumstances 
in which New Zealand should ‘draw a line in the sand’ or should we take the 
view that trade relationships should not be judgmental and that they might 
even facilitate improvements in the conditions complained of?

When Helen Clark went to Beijing, her approach was cautious, simply urging 
Prime Minister Wen to hold talks with Tibet’s Dalai Lama. By contrast, in the 
same week, when Australian Prime Minister Rudd addressed students at Peking 
University, speaking in fluent Mandarin, he referred to Tibet’s ‘significant 
human rights problems’.30 Understandably, China reacted adversely, but his 
comments did not jeopardise his visit. Indeed, he went home with agreements 

29 Address by His Excellency Giorgio Napolitano, President of the Republic of Italy, High-
Level Conference on World Food Security: the Challenges of Climate Change and Bioenergy, 
Rome, 3-5 June 2008, available at <www.fao.org/foodclimate/conference/statements/day1-
am/en/> accessed 16 December 2009.

30 Hon Kevin Rudd MP, A conversation with China’s youth on the future, Peking University, 
April 2008, available at <http://parlinfo.aph.gov.au/parlInfo/download/media/pressrel/
0I4Q6/upload_binary/0i4q62.pdf;fileType%3Dapplication%2F.pdf> accessed 15 December 
2009.
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on climate change and a revival of stalled Australia-China trade negotiations. It 
has been said that the ‘key to Rudd’s early success [had] been his sophisticated 
understanding of Beijing’s ‘red lines’ in relation to the Olympic Games and 
the Tibet issue.’31 Rudd made his criticisms as a Zhengyou (true friend) of 
China; and he also reaffirmed Australia’s recognition of Chinese sovereignty 
over Tibet and stated his opposition to boycotting the Beijing Olympics. 
China relies on Australian energy and resources, which might give Rudd 
an unfair advantage over his Western counterparts; but it is suggested that 
others, ‘would still do well to examine his approach in greater depth: [as] he 
may have uncovered a viable “third way” between coddling and confronting 
China’s Olympic sensibilities.’32

Australia and New Zealand have found different ways of placing these 
issues on the diplomatic table. Without criticising New Zealand’s choices, I 
personally prefer the former’s more nuanced approach. Above all, the message 
to New Zealand’s partners must be that we will trade with you, but when we 
do, we will bring our values with us and we will not be reluctant to table them 
in an appropriate manner; just as we seek to understand your issues, we ask 
that you understand ours. The best way of addressing differences is through 
relationships (including trade) and through open and frank dialogue and 
understanding, not through boycotts and megaphone diplomacy. However, 
New Zealand’s partners must also understand that our consumers are free 
to form their own views, as they may already be doing on food and product 
safety. In the future, New Zealanders may even take a dim view of designer 
labels produced in less-than-ideal conditions and may be likely to express 
these preferences through their buying patterns. Consumer choices may well 
influence future policy but that influence can only happen if we first facilitate 
trade.

Can New Zealand insist that external rules, such as labour standards, be 
incorporated into FTAs or future WTO agreements? That approach is attractive. 
On the face of it, as some would argue, it makes sense to call for improved 
standards in countries known for poor conditions. However, in that event, 
the WTO, a forum for multi-lateral trade deregulation, would soon become 
an international labour and environmental regulator — and nothing would 
more quickly destroy the cause of international trade and global economic 
development. Moreover, such insistence would be seen, in many countries 
at best, as no more than thinly-veiled protectionism imposed by those who 
fear job losses to lower-cost countries and denying such countries one of 

31 Brendan Taylor, Australia’s Turn with the Torch: An Illuminating Episode, Strategic and 
Defence Studies Centre: Australian National University, May 2008, available at <http://csis.
org/files/media/csis/pubs/pac0825b.pdf> accessed 15 December 2009.

32 Taylor, ibid.



12 Yearbook of New Zealand Jurisprudence Vols 11-12

their few competitive advantages, that of a low cost structure. At its worst, 
such insistence could be characterised as yet another example of prosperous, 
western-style hegemony.

In the aftermath of the 1999 Seattle WTO débâcle, a Brazilian Minister 
correctly said that, ‘developing nations [stood] absurdly accused, by new and 
old protectionists alike, of taking advantage of the doubtful benefit of being 
poor.’33 The best way to help poor countries — particularly, to improve their 
environmental and labour standards — is to give them free and open access to 
the markets of the rich. The easiest way to damage poor countries is to impose 
standards that they cannot possibly meet. Singapore is a prime example. Forty 
years ago, it was one of Asia’s poorest countries, with low environmental and 
labour standards. Today, Singapore is richer per capita than New Zealand with 
higher standards, all of which resulted from economic growth.

Many countries with which we trade have, by our measures, poor labour, 
environmental and other records. A leading head-hunter has observed of 
the Gulf States, which are increasingly significant as trade partners and a 
possibility for a future FTA, ‘A lot of people feel uncomfortable with the 
poverty … if you like civil rights and opera, then you are coming to the wrong 
place.’34 The Gulf States admit hundreds of thousands of South Asian labourers. 
They have poor records of non-payment of wages and bad living conditions 
and low-income expatriates are not allowed to bring in their families. However, 
trade was the basis for sustained pressure from groups such as Human Rights 
Watch, which led Dubai to agree to improve conditions for migrants, although 
enforcement remains an issue. Such improvement would probably have been 
possible without a trade relationship. The record shows that engagement offers 
better prospects for progress on such matters than boycotts and isolation. New 
Zealand has a proud human rights record, domestically and internationally, 
but it is best pursued separately from trade.

A. Understanding different approaches.

What if a trading partner is not compliant with an international accord, such as 
Kyoto? There will be those at the extremes of, for example, the climate change 
debate who would advocate trade restrictions on countries that do not adhere 
to their view of the world. Even when we, as New Zealanders, ‘take our values 

33 WTO MINISTERIAL CONFERENCE Third Session, Brazil, Statement by H E Mr. Luiz 
Felipe Lampreia Minister of Foreign Relations, 1 December 1999, WT/MIN(99)/ST/5, 
available at <www.wto.org/english/thewto_e/minist_e/min99_e/english/state_e/d5243e.
pdf> accessed 15 December 2009.

34 Simeon Kerr, Boom in Gulf boosts quality of workforce, Financial Times, 29 April 2008, 
available at <www.ft.com/cms/s/0/d2baed50-14c3-11dd-a741-0000779fd2ac,dwp_
uuid=24c62b4c-11c6-11dd-9b49-0000779fd2ac.html> accessed 15 December 2009.
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with us’ as we do these deals, we also need to understand and accommodate the 
different approaches — cultural, political and economic — of other countries 
and cultures. Continuing with the example of climate change, one of the 
themes at the 2007 Sydney APEC meeting was the Asian view that, ‘while 
Europeans and Anglo-Saxons might like the notion of defined commitments 
and monitoring processes, Asian preferences are different’35 — that Asia ‘will 
act on climate change but will not accept Kyoto-type commitments’36 and that 
‘the climate change debate needs some Asian pragmatism.’37 Such countries 
‘are likely to approach the issue on the basis that human activity is changing 
the atmosphere undesirably’, but with more ‘skepticism about ‘tipping point’ 
arguments which are used to generate a sense of urgency … [and a view 
that] difficulties which require new thought … are not helped by vehement 
assertion’.38 How should New Zealand react to such an approach? I would 
suggest that, with understanding, we might even learn something.

VIII. concluSIon

As will be clear, I support free trade and all it brings; and so, despite some 
niggles, I applaud those responsible for this deal. It enhances our ongoing 
moves to an open, competitive economy; exporters will benefit from better 
access to a large, rapidly growing market; investment and business links will 
strengthen; and it has attractive most-favoured-nation provisions and liberal 
investment and immigration arrangements. Like CER, it is clean and relatively 
comprehensive, which enhances its wider strategic value. The quality of this 
agreement suggests that China might be willing to assume some leadership 
in international trade negotiations — very welcome in times of protectionist 
pressure and when the Doha Round is faltering. Furthermore, domestically, 
removal of most tariffs and other trade barriers should improve our resource 
allocation, thus contributing to economic growth, and will lower prices to 
our consumers.

Above all, this agreement is founded on observable truths that trade is a 
positive sum game; that countries that trade together grow rich together, 
not at each other’s expense; that trade is key to prosperity; that free markets 
benefit consumers by creating competition and lower prices; and that free 
trade is in the interests of both countries. That is the case for the China FTA, 
as it was for others, including CER — as well as North America’s NAFTA, 

35 Gary Hawke, Internationalisation and the Future of the School of Government, 4(1) Policy 
Quarterly, 2008, p 5, available at <http://ips.ac.nz/publications/files/17a92d0e8ea.pdf> 
accessed 15 December 2009.

36 B Desker, (2007) ‘ASEAN: act on climate change’, RSIS Commentaries 109/2007.
37 Hawke, above n 35, p 6.
38 Ibid, p 7.
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the WTO, even the European Union. In the longer term, we must still focus 
on multilateral trade negotiations such as Doha; but pursuit of bilateral or 
regional free trade agreements will continue to be of great value, particularly 
now that tariffs are low and the costs of trade diversion are small. To those 
nay-sayers who oppose free trade, one can only point to the benefits of such 
deals (not least, 25 years of CER), and ask, ‘on what principle is it that, when 
we see nothing but improvement behind us we are to expect nothing but 
deterioration before us?’39

When I took over from Sir Robert Muldoon as National Party leader, I said 
CER might stand as his greatest achievement; and, with Trans-Tasman trade 
having grown at an annual average of nine per cent since 1983 (greater than our 
combined GDP growth rates), that has proven to be an accurate assessment. It 
is one of the ironies of politics that Helen Clark left the political scene having 
achieved free trade agreements with Thailand,40 Singapore,41 Chile, Brunei and 
China,42 and having laid the ground for potential deals with ASEAN, Korea, 
Japan, and India amongst others, thus ensuring that trade liberalisation may 
also be her greatest legacy.

39 Thomas Babington Macaulay, ‘Southey’s Colloquies on Society (January 1830), Critical 
and Historical Essays Contributed to the Edinburgh Review’, Vol 1, (189), pp 215-265, at 
265-266.

40 The New Zealand-Thailand Closer Economic Partnership Agreement came into force from 
1 July 2005.

41 The New Zealand Singapore Closer Economic Partnership Agreement came into force on 
1 January 2001.

42 The Trans Pacific Strategic Economic Partnership Agreement with Singapore, Chile and 
Brunei Darussalam was concluded on 3 June 2005.



China Transformed: 
FTA, Socialisation and Globalisation

Yongjin Zhang*

I. IntroductIon

The Free Trade Agreement (FTA) occupies a significant place in the recent 
development of New Zealand-China bilateral relations. The signing in April 
2008 of the New Zealand-China FTA, ‘a high quality, comprehensive and 
balanced Free Trade Agreement’, was hailed in both Wellington and Beijing 
as ‘a milestone’ in the bilateral relations for appreciably different reasons. 
In concluding this agreement, New Zealand became the first developed 
economy to have successfully negotiated an FTA with China. In so doing, it 
was claimed that New Zealand completed the ‘fourth first’ in its economic 
and trade relations with China.1 

In a broader context, an FTA involving China has much wider ramifications 
for regional and global economy. It constitutes an indispensable part of the 
increasingly intensified regionalisation of East Asia (broadly conceived); and 
it can be regarded as one of the culminations of China’s participation in and 
engagement with globalisation, which is indicative of China’s integration into 
the global economy. If the implications for the global political economy of such 
engagement and integration leading to the rise of China remain contentious, 
China’s ‘great economic transformation’, though very much ‘unexpected’, 
is nevertheless undeniable.2 Roderick MacFarguhar claimed, in 2006, that 
the Chinese Communist Party (CCP) ‘is presiding over the most astonishing 
example of economic growth in human history. … Never before has so much 
wealth been created by so many people in so short a time.’3 Such creation 
of wealth has led to another economic transformation in China. As a recent 

* Professor of International Politics, Department of Politics, University of Bristol.
1 The other three firsts are respectively, 1. New Zealand was the first Western country to 

conclude a bilateral agreement with China on its accession to the World Trade Organization, 
in August 1997; 2. New Zealand was the first developed economy to recognize China’s 
status as a market economy in April 2004; and 3. New Zealand was the first developed 
country to enter into FTA negotiations with China, announced in November 2004. Available 
at <www.chinafta.govt.nz/3-Progressing-the-FTA/1-Why-China/Four-firsts.php>. Accessed 
on 18 August 2009.

2 Lauren Brandt and Thomas Rowski (eds), China’s Great Economic Transformation, p 1.
3 Roderick MacFarquhar (2006) Remarks by Roderick MacFarquhar: Debate 1 ‘Is Communist 

Party Rule Sustainable in China?’ Reframing China Policy: The Carnegie Debates. Available 
at <www.carnegieendowment.org/files/cds_macfarquhar.pdf>.
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World Bank report states, the record of poverty reduction in China over 25 
years between 1981 and 2007 is ‘enviable’ and the poverty headcount rate 
fell ‘from 65 per cent of the population in 1981 to four per cent in 2007.’ As 
a result, ‘more than half a billion people [were] lifted out of poverty over 
this period.’4

Other more frequently cited statistics testify further to China’s great economic 
transformation. China has been the fastest growing economy in the world in 
the last thirty years. China’s GDP grew at an average annual rate of between 
nine and ten per cent between 1979 and 2009. That growth has led to the 
claim that China has been the second largest economy in the world according 
to the Purchase Power Parity (PPP) measurement for years. It is projected 
to become the second largest economy as measured by the official exchange 
rate in 2010, if not in 2009, replacing Japan.5 China has already become the 
largest trader in the world, replacing Germany. There has been a surge in recent 
years of China’s outward investment in Africa, Latin America, Middle East, 
Southeast Asia, and Australasia, as well as in North America and Europe in 
resources and technology sectors, at a speed and on a scale unimaginable even 
a decade ago. All things considered, China is now regarded as ‘an economic 
superpower’.6

In every conceivable way, the Chinese economy today is in stark contrast 
with what it was thirty years ago. Autarky has been replaced by China’s 
unprecedented participation in the global production networks (thus the image 
of China being the world’s factory) and by its embrace of global market. China 
not only claims to be the largest emerging market, but it has also become one 
of the most significant players in global finance as the recent global financial 
crisis testifies. Such a transformation cannot be simplistically attributed to the 
claim that China is a winner in economic globalization. Nor can we simply 
look at such transformation at its own merit, i.e. as the natural logic underlying 
China’s rising power.

4 World Bank (2009) From Poor Areas to Poor People: China’s Evolving Poverty Reduction 
Agenda: An Assessment of Poverty and Inequality in China.

5 According to CIA’s World Factbook, for example, in 2008, China’s GDP, calculated by PPP, 
is $7.973 trillion in comparison to Japan’s $4.329 trillion. Calculated on the basis of official 
exchange rate, however, the GDP for China in 2008 is $4.402 trillion, while that for Japan 
is $4.924 trillion. Available at <www.cia.gov/library/publications/the-world-factbook/geos/
ch.html> and <www.cia.gov/library/publications/the-world-factbook/geos/ja.html>.

6 This claim was made by Fred Bergsten and others at the Peterson Institute of International 
Economics. For details, see Bergsten et al, China’s Rise: Challenges and Opportunities, 
pp 10-15.
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In this paper, I offer a different interpretation of the great economic 
transformation in China today. I argue that there is a deeper and more 
significant economic transformation in China than spectacular economic 
growth. It is China’s socialization into and its acceptance and adoption of global 
norms—be they economic, political, social and humanitarian—that underlies 
the real logic of China’s transformation. The central argument that I seek to 
advance is that the great economic transformation in China and globalization 
are mutually constitutive. In other words, whereas economic globalization 
has transformed the Chinese economy as well as, the Chinese state, the great 
economic transformation in China in the last thirty years constitutes also an 
integral part of economic globalization. Such an interpretation not only helps 
us to understand the tortuous process of this mutual engagement and mutual 
constitution between China and globalization, but also gives us a glimpse of 
future challenges and prospects presented by the rise of China. 

My argument in the remainder of this paper will proceed in three parts as 
follows. I will first look at the WTO and the FTA as integral parts of external 
transformative dynamics in engaging China in the regional and global 
economy. This is followed by a discussion in which I take a step back and 
examine the processes of China’s recent socialization into international society, 
in particular with a set of global norms and institutional arrangements, as a 
transformative process. Starting with a discussion of China’s participation in 
the keystone global economic institutions such as the World Bank and the 
International Monetary Fund (IMF) in the early 1980s, I will also investigate 
China’s socialization with other global norms and common values such as 
arms control and human rights. In the third part, I offer some discussions of 
implications of Chinese economic transformation for global political economy. 
This will be couched in terms of the transformative dynamics provided by 
China for the future of global economic transformation.

II. chInA, the Wto And FtAS

Since the beginning of the 21st century, China has been vigorously pursuing a 
FTA strategy that seeks to fulfil its regional and global agenda. It is not mere 
coincidence that this strategy started around the time of China’s accession to 
the World Trade Organisation (WTO) in 2001. There is good reason for Mike 
Moore, WTO’s Director-General at the time, to claim that:
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It is difficult to overstate the importance of these developments [the admission 
of China and Taiwan into the WTO]. Taken together they constitute a defining 
moment for the WTO and for the international economic, political and security 
arrangements that will influence our world in this century and beyond.7 

With eight years hindsight now, few would dispute Mike Moore’s claim 
today.

It is worth remembering, though, that when China initially applied in 1986 to 
join the General Agreement on Tariffs and Trade (GATT), the predecessor of 
the WTO, China’s own practice of economic policies and economic principles 
could not be more different from those embodied in GATT. They were no 
doubt completely incompatible, if not in total conflict, with those embodied in 
the principles and practices of FTAs advocated by China today. Looking back 
at China’s fifteen years’ long march to gain WTO membership, two historical 
trajectories come to the forefront that shed light on the gradual convergence 
of Chinese economic practice and good economic behaviour defined in the 
global economy by the existing powers and by global market. One is that 
the economic reform agenda since 1986 was significantly and progressively 
shaped by China’s persistent pursuit of GATT/WTO membership. This pursuit 
included, at the systemic level, its determined transition from the socialist 
planned economy to the socialist market economy. This was only partially 
successful, it must be admitted, when China had to accept the conditions to 
join the WTO as a non-market economy in 2001. More specifically, one could 
look at China’s attempts to internalize, grudgingly more often than not, the 
well-established norms, principles and practices in the market economy such 
as abolition of price control, economic transparency, business deregulation and 
free access to market. One could also refer to the banking reforms in China 
in the mid-1990s, which realized the commercialisation of state-owned banks 
and established the People’s Bank of China as a functioning central bank 
concerned solely with macro-economic and monetary policies. There is also 
the example of a total overhaul throughout the 1990s of China’s accounting 
system to bring it into line with international standards. Last, and certainly 
not least, one could add to this list the example of legal reform.

Not surprisingly, in the 1990s, ‘to bring Chinese economic practice in line with 
norms and standards of the world economy’ (yu shijie jingji jegui) became the 
rally call in spearheading further economic reform in China. This brings me 
to the second historical trajectory I have in mind. In this process of policy and 
behaviour convergence between the Chinese economy and the global economy, 
one could discern a clear sequence of instrumental and strategic adoption 
leading in the direction of normative learning, acceptance and commitment. 

7 South China Morning Post, 15 November 2001.
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Take the so-called ‘WTO effect’ as an example. The Chinese government 
started, in the early 1990s, a comprehensive reform of China’s international 
trade regimes. This includes progressively reducing both import and export 
tariffs, abolishing import regulatory tax and export subsidies, making and 
implementing a series of trade laws, and the liberalisation of foreign exchange 
swap market.8 There is a clear strategic and instrumental reasoning behind 
China’s adopting such reform of trade regimes, i.e., to fulfil the requirements of 
GATT/WTO membership by making China’s foreign trade regimes compatible 
with GATT/WTO standards, norms, rules and principles.

Negotiations for China’s WTO entry in the 1990s, however, continued to 
compel as well as induce China to make a normative commitment to WTO 
laws, institutions and rules. For the WTO members, China’s conformity with 
WTO rules and norms based on strategic adaptive behaviour was no longer 
sufficient to gain its entry. The conformity had to come from China’s firm 
normative commitment. For China, the 1990s was a period when adaptive 
behaviour induced by strategic and instrumental reasons gradually, and 
sometimes grudgingly, led to the internalising of WTO laws, rules and norms in 
China’s trading practices. By the time the WTO was ready to embrace China in 
2001, a normative base had been created to sustain China’s adaptive behaviour 
through inducing China’s cognitive understanding that WTO laws, rules, 
norms, and institutions were not only binding but also beneficial for China. 
After 2001, to make China fully ‘WTO compliant’ and to enforce completely 
the compliance deal struck between China and other WTO members may 
be regarded as a process of norm diffusion to assist China in embracing the 
principles, laws, institutions and norms of the WTO as the new normative 
basis for China’s trade and economic practices and policies.

The FTA is a key institution that embodies some most important principles of 
the WTO. It is in the broad context of China’s quest for its WTO membership 
and the liberalisation of its trade regimes and practices that China started 
to pursue an FTA strategy in the Asia-Pacific.9 The two triggers for it were, 
however, outside the WTO context. One was the Asian financial crisis in 1997-
1998; and the other was China’s strategic consideration to build a peaceful 
and stable international and strategic environment conducive to its domestic 
economic development, with particular emphasis on fostering good relations 
with its neighbouring countries. 

8 For further details of these reforms, see Zhang (1998), China in International Society since 
1949, pp 229-238.

9 My discussion here excludes China’s approach to the Asia-Pacific Economic Cooperation 
(APEC), which I do not regard as a discernible FTA strategy by China.
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The Asian financial crisis highlighted, among other things, the importance of 
collective action by all regional economies in confronting the challenges and 
risks posed by accelerated globalisation as well as harvesting opportunities it 
provides. The proliferation of bilateral and mini-multilateral FTAs since then 
has been a hallmark of an emerging East Asian regionalism and regionalisation 
in East Asia.10 China’s pursuit of a regional FTA strategy in the wake of the 
Asian financial crisis, on the other hand, had a strong strategic rationale. As 
I argued on another occasion, the surprise proposal made in 2000 by Zhu 
Rongji, the Chinese Premier then, to establish China-ASEAN Free Trade 
Agreement (CAFTA) was ‘primarily prompted by political expediency and 
diplomatic considerations, rather than economic calculation.’11 It was aimed 
partly to allay fears among ASEAN countries that competition from China 
would crowd out jobs and growth in ASEAN and would suck away investment 
and trade; and partly to counter the ‘China threat’ claim prevalent at the turn 
of the 21st century.

Regardless of the strategic rationale behind the initiation of CAFTA, it is worth 
noting that China has pursued this FTA proposal with vigour and imagination. 
In October 2001, China and ASEAN agreed on the goal of establishing 
CAFTA by 2011. It was followed, in November 2002, by the signing between 
China and ASEAN of a Framework Agreement on Comprehensive Economic 
Cooperation, with a specific and ambitious schedule for China to establish 
a free trade area with the original six ASEAN members, namely, Brunei, 
Indonesia, Malaysia, Philippines, Singapore, Thailand, by 2010; and with 
ASEAN’s newer members, i.e. Cambodia, Laos, Myanmar, and Vietnam 
by 2015. To facilitate CAFTA negotiations, China offered, unilaterally, 
‘an early harvest’ program implemented since 2004, which offers ASEAN 
countries party to such agreement preferential access to China’s domestic 
market, particularly the agricultural products, prior to the establishment of 
CAFTA.12

Today, China’s strategic pursuit of FTAs, both in its intra-regional and inter-
regional manifestations, is firmly entrenched in China’s economic development 
strategy. In East Asia, such pursuit has been accompanied by, and has assisted 
in, the formation of such regional cooperation mechanisms such as ASEAN 
Plus One, ASEAN Plus Three as well as the East Asia Summit (EAS). If the 
plethora of FTAs in the region involving China has facilitated the process of 
regionalisation, regional integration of China no doubt constitutes an integral 
part of such regionalisation. To the extent that the WTO and FTAs have a 

10 I use ‘East Asia’ broadly here to refer to both Northeast Asia and Southeast East Asia.
11 Yongjin Zhang, (2006), Globalization and Regionalization in East Asia: The China Factor, 

p 11.
12 For more details, see ibid pp 9-13.
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transformative effect on the Chinese economy, it is not so much seen in the 
spectacular trade expansion at both regional and global levels since China 
joined the WTO. Rather, it should be seen in the manner in which China’s 
engagement with the WTO both before and after its entry, and its embrace of 
the FTA as a commonly accepted institution, have facilitated China’s accepting 
laws, institutions, norms, rules, and principles embodied in the WTO in its 
trade policies and practice, and how they have helped to change China’s 
global and regional outlook of the world economy in seeking its economic 
development and political engagement. If this interpretation is accepted, then, 
New Zealand’s engagement with China through its famous ‘four firsts’ has 
played a pivotal role in this transformation of China, as discussed above.

III. SocIAlISAtIon And chAnge

China’s entry into the WTO is, however, only part of a larger story. When 
in August 2008 Beijing successfully hosted the 39th Olympic Games with 
spectacular opening and closing ceremonies, very few people were conscious 
that it was only in 1984 that the People’s Republic of China (PRC) first 
participated in the Olympic Games.13 Reflecting in 2008 on the motto of the 
Beijing Olympics, ‘One World, One Dream’, how many of us remember that, in 
a divided world thirty years before, the United States did not recognize Beijing 
as China’s only legitimate government until December 1978? Looking at the 
prospect of Shanghai hosting the World Expo in 2010, one can hardly believe 
that just over three decades ago, China as a revolutionary power was seen as a 
pariah state, largely isolated from, if not altogether outside of, the international 
system. Its economy was best characterized as autarkic. There was virtually 
no foreign investment in China. China’s foreign debt was minimal. Foreign 
trade, state restricted and controlled, remained the only tenuous link between 
the Chinese economy and the world economy. It is worth noting, though, that 
this was not entirely China’s own choice.14

13 It was only in October 1979, at a meeting held in Nagoya, Japan that the International 
Olympic Committee Executive Board passed a resolution on the problem of China’s 
representation, confirming the Chinese Olympic Committee as the representative of the 
Olympic Movement in the whole of China using the national flag and national anthem of the 
People’s Republic of China, while the Olympic committee in Taiwan area, as one of China’s 
local organisations, could only use the name of ‘Chinese Taipei Olympic Committee’ with 
its flag, anthem and emblem different from the original ones pending the IOC’s approval. 
The resolution was passed by the IOC members with a vote of 62 for, 17 against and two 
abstentions. However, China did not participate in the 1980s summer Olympics in Moscow, 
because of the Soviet invasion of Afghanistan in 1979. Many other countries also boycotted 
the Moscow Olympics.

14 For a revealing account of economic containment policy mounted by the United States on 
China, see Zhang, Shu Guang (2001), Economic Cold War.
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This was indeed China in the international system and international economic 
order thirty years ago. Who would have imagined then such deep integration 
of China into the global economy as we see today? Who would dare to predict 
that China would have become the world’s second largest economy and the 
world’s largest trader thirty years on? Who could have foreseen the global 
footprint of Chinese investment in Africa, Central Asia, Latin America, the 
Middle East, Southeast Asia, as well as in Australasia, Europe and North 
America?

The larger story I have in mind is China’s socialisation into the global 
international society, and more specifically, with global norms, in the last 
thirty years. The story is an ongoing one. It has led, in the first instance, to 
the call that China be ‘a responsible stakeholder’ in the existing international 
system.15 It has also led to the rise of China as a significant player in the global 
economy. The most recent explicit recognition of this development came 
from a public speech made by Tim Geithner, the US Treasury Secretary, at 
Peking University in June 2009. Speaking about the global financial crisis, 
Geithner claimed that ‘How successful we are in Washington and Beijing will 
be critically important to the economic fortunes of the world’; and further 
‘Global problems will not be solved without US-China cooperation. That goes 
for the entire range of issues that face our world from economic recovery and 
financial repair to climate change and energy policy.’16

This is a far cry from China in 1980 when it first joined the IMF and the 
World Bank, signifying the start of the PRC’s learning about and socialisation 
into the global economic institutions. It is worth recalling that the PRC 
was excluded from the United Nations until 1971. Throughout the 1970s, 
even after it returned to take China’s seat in the United Nations, the PRC 
had purposely shunned away from any engagement with any international 
economic organisations, even those under the UN umbrella. It was only 
in 1978, for example, that the PRC formally applied, for the first time, for 
technical assistance from the United Nations Development Program (UNDP). 
Before 1978, the non-recognition of the PRC by the United States was an 
insurmountable political obstacle for China’s membership of such global 
economic institutions such as the IMF and the World Bank. Only after these 
political barriers were removed with the full normalisation of diplomatic 
relations between the PRC and the United States at the end of 1978 was it 
possible for China to consider applying for the membership of the IMF and 

15 Robert Zoellick, ‘Whither China: from Membership to Responsibility?’ National Committee 
on United States-China Relations.

16 Timothy F Geithner, ‘The United States and China, Cooperating for Recovery and Growth’, 
June 2009.
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the World Bank.17 Unlike China’s WTO membership that was obtained as a 
result of protracted negotiations, China’s membership of both the IMF and the 
World Bank entailed very few preconditions. Once the political barriers were 
out of the way, China simply walked through the doors of these two global 
economic institutions, obtaining their full membership in 1980.

With hindsight, this is a modest but decisive step in the mutual engagement 
between China and global economy. Its importance, nevertheless, can hardly 
be over-exaggerated. It was the first time that China participated in the post-
war global multilateral economic institutions. It took place at the critical 
juncture when China started its economic opening and reform. Both IMF and 
the World Bank provided valuable financial and technical assistance at the 
early stages of economic reform in China.18 For example, China exercised its 
right in 1981, soon after it obtained the IMF membership, to take 759 million 
Special Drawing Rights (SDRs) to balance its current account deficit incurred 
by its trade deficit. The first World Bank project in China, the University 
Development Project, was launched in April 1981, with a total funding 
commitment of $200 million from the World Bank and the International 
Development Agency (IDA). From 1981 to 1988, the World Bank Group 
made commitments totalling $7.4 billion to its China project. By 1995, the 
World Bank ‘became China’s largest single source of foreign capital and China 
became the Bank’s largest borrower.’19

More importantly, perhaps, China’s membership in both IMF and the World 
Bank began to open up the Chinese economy, for the first time, to the scrutiny 
of Western economists, though in a very limited fashion at the beginning. 
To fulfil the requirements of member states, China began to release more 
and more statistics throughout the 1980s. It learned to compile its economic 
data according to international standards and to adopt universal standard of 
measurements to evaluate its economy and to describe itself to the outside 
world.

17 Who could have ever anticipated then that less than thirty years after China’s membership at 
the World Bank, a Chinese economist should have been appointed the Chief Economist of 
the World Bank as a dynamic driver for major policies of this global economic institution? 
Professor Justin Yifu Lin from Peking University was appointed the Chief Economist and 
Senior Vice-President of the World Bank in February 2008.

18 Deng Xiaoping is allegedly said to have told Robert McNamara, the World Bank President, 
in April 1980 that ‘We are very poor. We have lost touch with the world. We need the World 
Bank to catch up.’ P Bottelier, ‘China’s Economic Reform since 1978 and the Role of the 
World Bank’, p 10.

19 Ibid.



24 Yearbook of New Zealand Jurisprudence Vols 11-12

Whether the IMF and the World Bank had any direct influence on China’s 
reform direction or the devaluation of the Chinese currency renminbi (RMB) in 
the 1980s remains unclear and is a subject of controversy. It is hardly deniable, 
however, that both the IMF and the World Bank participated in China’s opening 
and developmental process in meaningful ways. China’s engagement with 
these two global economic institutions, on the other hand, provided valuable 
institutional learning environment in China’s early engagement with the global 
economy. The fact that the membership in them entailed few preconditions 
in terms of institutional changes while offering substantial benefits may have 
encouraged China’s early attempts at internalising norms, rules and standards 
commonly accepted by members of the IMF and the World Bank. It may have 
also facilitated China’s application for GATT membership in 1986, sending 
China on its 15-year pursuit of first the GATT membership and then the WTO 
entry. This course of action resulted in a long and drawn-out process of China’s 
convergence to, acceptance of, and compliance with institutions, rules, norms 
and principles of the market economy, which has dictated fundamental and 
structural changes of the Chinese economy.

China’s trajectory of adopting increasingly convergent policies and practices 
and accepting commonly accepted norms in the international economic system 
in the 1980s is both indicative of and consequential to one particular facet of 
China’s socialisation with global norms after 1979. Indeed, throughout the 
1980s and the 1990s, China’s socialisation with global norms in other areas 
also led to notable, if not radical, changes of its normative commitment to 
commonly accepted international institutional arrangements and regimes. 
Two such changes merit our attention here.

The first is China’s approach to multilateral arms control treaties and regimes. 
Prior to 1980, China, a declared nuclear power after 1964, stood largely outside 
major multilateral arms control treaties and regimes. Ideological differences 
and China’s own security concerns led to its public denunciation of both the 
Partial Test Ban Treaty (PTBT) in 1963 and the Comprehensive Test Ban 
Treaty (CTBT) in 1968 concluded by the United States and the former Soviet 
Union. Excluded from the United Nations until 1971, China opted to pursue 
its own initiatives of disarmament outside the generally accepted multilateral 
framework at the time. It was China’s membership in the United Nations, and 
in particular, as one of the P5 in the UN Security Council, that ‘entangled’ 
China in a series of arms control and disarmament talks, deliberations and 
debates at various multilateral forums under the UN auspices. By 1979 China 
had joined the United Nations Disarmament Commission and by 1980, the 
Committee on Disarmament (later called the Conference on Disarmament). 
China also became a member of the International Atomic Energy Agency 
(IAEA) in 1984. Crucially, these memberships and participation opened up 



channels of intellectual communication between China and other nuclear 
powers on arms control and disarmament issues. Such entanglement and 
new intellectual communication significantly facilitated China’s learning 
about and socialisation with existing global arms control and disarmament 
norms and regimes. 

It took a decade after China regained its membership in the United Nations 
and at the UN Security Council before it initiated its first accession to a 
major multilateral arms control agreement.20 In 1981, China signed the so-
called Inhumane Weapons Convention.21 This is followed by its signing of 
the Antarctic Treaty22 and the Outer Space Treaty,23 both in 1983. By 1993, 
China also signed or acceded to the Biological and Toxin Weapons Convention 
(1984),24 the Treaty of Rarotonga (1989),25 the Seabed Arms Control Treaty 
(1991),26 the Non-Proliferation Treaty (1992),27 and the Chemical Weapons 
Convention (1993).28 When it finally signed the Comprehensive Test Ban 
Treaty (CTBT) in September 1996,29 China became party to almost all major 
multilateral arms control treaties and regimes.

The second is a more controversial and contentious case of China’s 
socialisation with global human rights norms. Memories of the crackdown 
of student protests at the Tiananmen Square in 1989, recent ethnic riots 
in both Tibet and Xinjiang and continued suppression of political dissent 
are testimony to China’s appalling human rights record in practice. It is 

20 The very first multilateral arms control treaty that China signed, in 1973, was the Treaty 
of Tlatelolco (Treaty for the Prohibition of Nuclear Weapons in Latin America and the 
Caribbean) 634 UNTS 281. China ratified the treaty on 2 June 1974.

21 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons 
Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects, 19 
ILM 1980.

22 12 UST 794; 402 UNTS 71.
23 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 

Space, including the Moon and Other Celestial Bodies, UST 2410, TIAS 6347, 610 UNTS 
205.

24 Convention on the Prohibition of the Development, Production and Stockpiling of 
Bacteriological (Biological) and Toxin Weapons and on their Destruction (1972), 26 UST 
583, 1015 UNTS 163, reprinted in 111 LM 309.

25 South Pacific Nuclear Free Zone Treaty 1985, 24 ILM 1442.
26 Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of 

Mass Destruction on the Seabed and the Ocean Floor and in the Subsoil Thereof, 10 ILM 
1971, 145.

27 The Treaty on the Non-Proliferation of Nuclear Weapons, 21 UNTS 483, TIAS 6839, 729 
UNTS 161.

28 Convention on the Prohibition of the Development, Production, Stockpiling and use of 
Chemical Weapons and their Destruction, Technical Secretariat of the Organization for 
Prohibition of Chemical Weapons, 32 ILM 800.

29 35 ILM 1439.
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instructive however, to look at how much China has moved in the last thirty 
years, towards accepting the universality of human rights in principle and in 
rhetoric and in instituting its normative commitment to international human 
rights treaties and regimes.

It is useful here to look at China in 1979 again. Some excerpts from Notes 
on Human Rights, an official commentary published in Beijing Review, the 
English weekly, in November 1979 are remarkably telling. In claiming that 
human rights, though advocated by the bourgeoisie as universal, cannot be 
for everyone, it goes on to assert that they are rights only for the bourgeoisie 
because:

in the capitalist society, as the bourgeoisie owns the means of production, it has 
the right to exploit and enslave the proletariat. The principle of human rights 
(such as liberty and equality) put forth by the bourgeoisie is, to the proletariat, 
essentially hypocritical.

Human rights, on the other hand:

is also a slogan with which imperialism and bourgeoisie attach our proletarian 
dictatorship and socialist system … they attach socialist countries as granting 
no human rights to its people. They slander measures under the dictatorship 
of the proletariat (such as the suppression of counter-revolutionaries) as 
violations of human rights.

Noting that it was the foreign aggression and imperialism that denied basic 
human rights of all Chinese people, it asked ‘How can the imperialists have the 
effrontery to prate about the so-called human rights question in China?’30

In sharp contrast, in Human Rights in China, a White Paper issued in 1991 
in defending China’s human rights record in the wake of the international 
condemnation of the military crackdown in Beijing in June 1989, we find an 
entirely different rhetoric. Not only did the White Paper concede that China 
accept in principle international norms and rules on human rights. It also 
explicitly stated that ‘China appreciates and supports the efforts of the UN 
in promoting universal respect for human rights and fundamental freedom.’ 
More importantly, it publicly acknowledged that China accepts the universality 
of human rights in principle when it asserted that the Chinese government 
considers the Universal Declaration of Human Rights adopted and proclaimed 
by the United Nations in 1948 ‘the first human rights documents that have laid 
the foundation for the practice of human rights in the world arena.’31

30 Guangming Daily Commentator, ‘Notes on Human Rights’, Beijing Review, (45) 1979, pp 
17-20.

31 Information Office of the State Council, ‘Human Rights in China’, Beijing Review, (44) 
1991, pp 8-45.
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Such changing rhetoric, significant in itself, indicates a radical shift on the 
part of China on the question of the universal respect of human rights as a 
fundamental principle in both domestic politics and international relations. 
It may be accounted for, at least partially, by China’s involvement and 
participation in international human rights regimes throughout the 1980s. Prior 
to 1979, China was no party to any international human rights conventions 
sponsored by the UN, nor did it participate in the work of any UN human 
rights organs. It was not until February 1979 that the Chinese delegation 
attended, for the first time, sessions of the UN Commission on Human Rights 
(UNHRC). Given China’s position as reflected in the 1979 official commentary 
mentioned above, this is by no means surprising.

Prior to the 1980s, China moved steadily towards selected commitments to 
international human rights regimes. Altogether, China ratified or acceded 
to seven international human rights conventions in the decade.32 China also 
ratified the UN Convention on the Rights of Children in 1996.33 It was the 
signing by the Chinese government, respectively in October 1997 and October 
1998, of the two cornerstone conventions of the UN human rights regimes, 
namely the International Covenant on Economic, Social and Cultural Rights34 
and the International Covenant on Civil and Political Rights,35 that can be 
regarded as a milestone in China’s socialization with global human rights 
norms.36 In March 2004, the State’s responsibility for respecting human 

32 These are 1. The International Convention on the Prevention and Punishment of the Crime 
of Genocide; 2. The International Convention on the Suppression and Punishment of the 
Crimes of Apartheid; 3. The Convention on the Elimination of All Forms of Discrimination 
against Women; 4. The International Convention on the Elimination of All Forms of Racial 
Discrimination; 5. The Convention Related to the Status of Refugees; 6. The Protocol 
Related to Refugees; and 7. The Convention against Torture and Other Cruel, Inhumane or 
Degrading Treatment or Punishment.

33 United Nations Convention on the Rights of the Child, UN Doc. A/44/736, (1989), UNGA 
Doc. A/Res/44/25 of 5 December, (1989) 28 ILM, 1448, (1989).

34 International Covenant on Economic, Social and Cultural Rights, GA Res. (XXI), UN 
GAOR 21st SESS, (Supp. No 16), at 49 UN Doc A/6316 (1966).

35 International Covenant on Civil and Political Rights, UN GA Res. 2200 (XXI), 21 UN 
GAOR, Supp. (No. 16) 52, UN Doc. A16316 (1966).

36 China ratified the International Covenant of Social and Economic Rights in 2001. At the 
time of writing, China has not ratified the International Covenant of Political and Civil 
Rights.
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rights was written into the Constitution of the People’s Republic of China. 
An amendment was made to the Constitution, stipulating, in particular, that 
‘The State respects and preserves human rights’.37

This brief discussion does not obscure, of course, the substantial gap between 
China’s normative commitment to global human rights norms in principle and 
in rhetoric and its state policies and practices that often deviate from these 
norms. These three stories of China’s socialisation with the existing global 
institutional arrangements, regimes and norms, taken together, do illustrate 
an important point. That is, prior to China’s economic rise as we see today, 
there was radical transformation of China, i.e. China’s transformation from a 
revolutionary power to a reformist state. The changing normative commitment 
on the part of China induced and compelled throughout China’s socialisation in 
the global international society is constitutive of such important transformation. 
Normative convergence also significantly enhanced the legitimacy of China’s 
status as an emerging great power in the early reform years.

China’s socialisation as discussed and the transformation thus induced, one 
could argue, prepared and positioned China well in taking full advantage of 
opportunities and challenges presented by economic globalisation. Without 
such socialisation, China’s all-out engagement with globalisation in the last 
decade or so would not have been successful or even possible. Just look at 
the following important changes. Clearly, China has put strong emphasis on 
its willingness to pursue China’s developmental goals and national ambitions 
under the conditions of globalization and within the existing global economic 
order and political system, though it is not entirely happy about either of 
them. Accordingly, China is no longer seen as a wilful disruptive force 
seeking to forge a different international economic order. Rather, it is seen as 
an increasingly open market opportunity integral to global development and 
prosperity. William Overholt from Rand described in 2005 such transformation 
in the following words:

China has transformed itself from the world’s greatest opponent of 
globalization, and greatest disrupter of the global institutions we created, into 
a committed member of those institutions and advocate of globalization. It is 

37 This is the new paragraph that was added to Article 33 in Chapter II, The Fundamental Rights 
and Duties of Citizens of the Constitution of the People’s Republic of China. It is part of 
the fourth amendment to the PRC’s Constitution (1982) approved at the second session of 
the 10th National People’s Congress on 14 March 2004. Another significant constitutional 
change embodied in the same amendment is the guarantee of private property rights. 
Part of the revised Article 13 reads ‘Citizen’s lawful private property is inviolable’. See 
‘Amendment to the Constitution of the People’s Republic of China’, available at <www.
npc.gov.cn/englishnpc/Constitution/node_2826.htm> accessed on 7 January 2010.
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now a far more open economy than Japan and it is globalizing its institutions 
to a degree not seen in a big country since Meiji Japan. Adoption of the rule of 
law, of commitment to competition, of widespread use of English, of foreign 
education, and of many foreign laws and institutions are not just updating 
Chinese institutions but transforming Chinese civilization.38

One does not have to share Overholt’s excitement in order to agree with his 
overall assessment about China’s changing position on globalisation. Clearly 
now a mutual endorsement between China and the global market has happened, 
which continues to reinforce the market-oriented reforms in China and to 
impose a convergent policy agenda on matters related to Chinese and global 
economic governance.

IV. globAlISIng chInA: IMPlIcAtIonS For globAl PolItIcAl econoMy

China’s embrace of global market and globalization has also necessitated a 
series of institutional changes, institutional capacity building attempts and 
even institutional innovations of the state to accommodate its transition to a 
full market economy. The Chinese state, one could argue, has been rebuilt, 
or reinvented, in China’s engagement with globalization. The important 
point to note here is not the limits of such state transformation.39 Nor is it to 
debate the role that the state, re-invented or rebuilt as it may be, has played in 
China’s successful economic transformation. Rather it is to acknowledge that 
globalization has not only regulated the internal as well as the external political 
and economic behavior of the Chinese state. It also has constitutional effect 
on the Chinese state. When the Chinese Communist Party (CCP) officially 
embraced the market economy as the legitimate aspiration for Chinese reforms 
in 1997, the political legitimacy of the regime became increasingly contingent 
on its successful engagement with global market. If the CCP continues to 
rely on mobilizing popular nationalism to address its ‘legitimacy deficit’, 
it is the political logic of growth-based legitimacy that dictates the Chinese 
state’s external policies in regard to economic globalization. In this fashion, 
globalization effectively relocates the main source of state legitimacy of China 
to external actors and institutions.

This is one particular dynamic that we must keep in mind when looking at 
China’s outstandingly successful embrace of and integration with the global 
market and the arrival of China as the largest emerging market. The great 
economic transformation of China, as argued earlier, has made China a 

38 William Overholt, ‘Statement of William H Overholt before the US-China Economic and 
Security Review Commission’, p 1.

39 For one such argument, see Yongnian Zheng, (2004), Globalization and State Transformation 
in China.
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significant global economic power with unquestionably global outlook in its 
economic development strategy. The image of China as ‘the world’s factory’ is 
graphically indicative of China’s organic participation in the global production 
networks. By the same token, it is likely to have a crucial role to play in any 
future global economic restructuring. As the largest global trader, the dramatic 
expansion of China’s exports has had significant impact on the growth of 
global export share of the world output.40 China has been for years the largest 
recipient of foreign direct investment of all developing economies, and has 
now become, most probably, the largest global investor from the developing 
world as well. China certainly holds the largest foreign currency reserve by 
a single country in the world today.

The China story so far seems to be too good to be true. Did China 
ride globalization to perfection? How much is the Chinese experience 
reproducing globalization in its own fashion? Whither the Chinese state in 
such reproduction? In which way does the Chinese experience challenge 
our conventional wisdom about the global development? And ultimately, 
what are the implications of an increasingly globalizing China for the global 
political economy?

These questions are likely to be debated for years to come. While providing 
full answers to all the above questions is beyond this paper, suffice it here 
to suggest that the search for answers to them is best started with a full 
appreciation of three special characteristics of China as ‘a historically unique 
economic superpower’ which is second only to the United States in terms 
of its importance in future global economic governance, according to Fred 
Bergsten and others at the Peterson Institute for International Economics in 
Washington D.C. These three special characteristics are first, China ‘is still 
a poor country with per capita income of around $3,000, less than ten per 
cent that of the European Union and the United States’; second, ‘it is still a 
non-market economy—one in which the government makes major decisions 
on prices and allocating goods and resource—to an important extent despite 
the dramatic marketisation of the past three decades’; and third, it is ‘not yet 
a democracy’. For all these reasons, the ‘systemic challenge’ that China—an 
economic superpower—poses to the existing global economic order, Bergsten 
and others argue, is ‘vastly complicated’.41

40 For example, according to one estimate, from 2001-2007 the export share of China’s output 
rose from 20% to 36%, a surge that coincided with a rise in the global export share of world 
output from 24% to 31%. See David Pilling, ‘The Next Asia’, Financial Times, 11 October 
2009.

41 Bergsten et al (2008), China’s Rise: Challenges and Opportunities, p 10-11.



Such challenges presented by a globalizing China have indeed already begun 
to encourage us to rethink the new dynamics in the global political economy 
and ask big questions about the future global economic governance. This 
is particularly seen, I suggest, in the following three areas. First, quietly, 
China has been taking a leading role in stimulating global economic growth, 
thus global prosperity. Already in 2004, for example, the Chinese economy 
contributed more than the US economy to the global GDP growth.42 As 
Bergsten and others also note, during the record expansion of the global 
economy between 2004 and 2007, China ‘shared global growth leadership 
with the much larger United States’ and ‘has become the undisputed chief 
driver of world growth’ after the US economic downturn in 2008.43 With slow 
and precarious global economic recovery in the wake of the global financial 
crisis, expectations from the Chinese economy are very high. Although no 
one believes that China alone could get the world out of its economic and 
financial doldrums now, China’s leading role in global economic growth is 
expected to continue.

Second, the ongoing global financial crisis has added new imperatives in 
considering China’s role in the global economic governance. It has long been 
recognized that as China has rapidly grown into an economic powerhouse 
for the global economy, it has become too important not to be included in the 
global economic decision-making and rule-making.44 Yet, precisely because 
of the three special characteristics of China as an economic superpower 
mentioned above, it has been excluded, by design, from such important 
bodies as G8. The inclusion of China into the G8 fringes, such as its Finance 
Ministers meetings, and most recently, informal summit with G8 leaders 
still ‘illustrates both the glaring gap in global governance and the increasing 
economic and policy interdependence between industrial countries and major 
emerging markets.’45

Nevertheless, challenges and difficulties of incorporating China into the 
existing global economic governance structure and institutional arrangements 
are obvious and should not be underestimated. This is not only because the 

42 Yasheng Huang, (2008), Capitalism with Chinese Characteristics, p 1.
43 Bergsten et al, pp 9-10. It is further noted that China alone counts (based on PPP) about 

one quarter of global economic growth in 2008. Bergsten et al, p 31.
44 In a different context, Harry Harding also argues for the inclusion of China in important 

global norms formulating. In his words, ‘as new norms are written, or as outmoded ones 
are revised, if Beijing is to be regarded as a ‘responsible stakeholder’ in the international 
system, it should be invited to participate in the norm drafting process ... [and] should be 
treated as a rule-maker and not simply as a rule-taker.’ Harry Harding, ‘Testimony of Harry 
Harding’, p 6.

45 Colin Bradford Jr and Johannes Linn, Global Economic Governance at a Crossroads, p 
1.
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willingness and the capacity of China to play a responsible role in global 
economic governance is questionable. China’s unusual identity—as a 
developing economic superpower, a non-democratic state, a non-market 
economy and the largest emerging market all combined—makes the inclusion 
of China a compelling and complex challenge to the existing institutions, 
structures and mechanisms of global economic governance. 

Such challenges and complexities are clearly present behind the proposed G2 
(Group of Two, i.e. the United States and China). The idea was first publicly 
floated in an article published in Foreign Affairs in July 2008. In A Partnership 
of Equals, Fred Bergsten argued that because China is a ‘poor, significantly 
nonmarketized, and authoritarian’ yet rapidly expanding economic (super) 
power, it poses serious systemic challenges to the existing global economic 
order. Yet, ‘Beijing is shirking its responsibilities to the global economy’. 
He further argued that ‘Inducing China to become a responsible pillar of the 
global economic system [in addition to the United States and the EU] will 
be one of the great challenges of coming decades.’ Washington should, he 
believed, offer to share global economic leadership with China in order to 
‘co-opt China by integrating it into the regime that they [the US and the EU] 
have built and defended over the last several decades.’46

This idea is revolutionary as much as it is controversial. It has since stimulated 
a lot of debates, particularly with the deepening of the global financial crisis in 
2008-2009. This is an idea, however, that the Chinese leadership has publicly 
rejected. While attending the Eleventh China-EU Summit in Prague in May 
2009, Chinese Premier Wen Jiabao dismissed the idea embodied in the G2 
is ‘baseless and wrong’, insisting that ‘multipolarisation and multilateralism 
represent the larger trend and the will of the people.’47 During Obama’s visit 
to Beijing in November 2009, Wen again went out of his way to make it clear 
that China disagreed with the idea of G2.48

Nevertheless, the challenges of incorporating China into the existing 
institutional arrangements and structures for global economic governance 
remain imperative and uncompromising. As Geithner elegantly put in 
Beijing:

46 Fred Bergsten, ‘A Partnership of Equals: How Washington Should Respond to China’s 
Economic Challenge’, Foreign Affairs, July/August 2008. The idea is further elaborated 
in Fred Bergsten, et al, China’s Rise.

47 Cong Mu, Wen Rules out G2 Proposal, Global Times, 22 May 2009. Available at <http://
china.globaltimes.cn/politics/2009-05/431991.html> Accessed on 10 September 2009.

48 See ‘China Disagrees with the G2 Suggestion’, available at <www.bjreview.com.cn/
special/2009-11/19/content_230467.htm>. Accessed on 8 January 2010.
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I believe that a greater role for China is necessary for China, for the 
effectiveness of the international financial institutions themselves, and for 
the world economy.

China is already too important to the global economy not to have a full seat 
at the international table, helping to define the policies that are critical to the 
effective functioning of the international financial system.49

Third and finally, to a considerable extent, the Chinese economy now holds 
the key to the stability of the global market. On the primary metal market, 
for example, China is often regarded as ‘the 800lb gorilla’ at least in terms 
of demand. As the world’s largest producer and consumer of steel, China’s 
demand seems to be largely responsible for the volatility of the prices of iron 
ore, iron and steel products on the global market. The same is true of aluminum. 
As one of the two largest consumers of energy in the world today, China is 
often blamed for the oil prices hike in recent years. China’s stabilizing role, 
however, goes well beyond the commodities and energy markets, as the most 
recent global financial crisis testifies.

This is best illustrated by what role both the European Union and the United 
States expect China to play as a key stakeholder in the global political economy. 
A most recently released policy report sponsored by the European Council on 
Foreign Relations is highly critical that the EU ‘continues to treat China as 
the emerging power it used to be, rather than the global force it has become.’ 
It claims emphatically that ‘China is now a global power. Decisions made in 
Beijing are central to virtually all the EU’s pressing global concerns, whether 
climate change, nuclear proliferation or rebuilding economic stability’. Even 
trenchant criticisms of China’s behaviour at the G20 summit in London in 
April 2009 articulated in the same report convey a strong sense of the EU’s 
expectations. It contends that:

Efforts to get Beijing to live up to its responsibility as a key stakeholder in 
the global economy by agreeing to more international coordination have 
been largely unsuccessful. The G20 summit in London in early April 2009 
demonstrated Beijing’s ability to avoid shouldering any real responsibility; 
its relatively modest contribution of $40 billion to the IMF was effectively 
payment of a ‘tax’ to avoid being perceived as a global deal-breaker.50

In the same speech at Peking University, cited above, Tim Geithner was more 
positive. In ‘the most challenging economic and financial stress in generations’, 
he stated, ‘China and the United States are working together to help shape 

49 Timothy F Geithner, ‘The United States and China, Cooperating for Recovery and Growth’, 
June 2009.

50 John Fox and Francois Godement (2009), A Power Audit of EU-China Relations: A Policy 
Report, pp 1-2.
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a strong global strategy to contain the crisis and to lay the foundation for 
recovery.’ ‘A successful transition to a more balanced and stable global 
economy’, he believed, requires significant changes of economic and financial 
policies, most importantly from both the United States and China. Further, in 
his words, ‘The effectiveness of US policies will depends in part on China’s, 
and the effectiveness of yours on ours.’51 Echoing Geithner’s sentiment and 
highlighting the importance of the US-China cooperation in energy security 
and climate change, President Obama emphasized at the US-China Strategic 
and Economic Dialogue in July 2009 that neither the United States and 
China—the two largest energy consumers and greenhouse emitters of the 
world—‘profits from a growing dependence on foreign oil, nor can we spare 
our people from the ravages of climate change unless we cooperate. Common 
sense calls upon us to act in concert.’52

It has become patently clear that China’s own successes of great economic 
transformation have brought with them rising expectations that China should 
take up more responsibility in managing the global economic system, as it 
now claims an increasingly bigger stake in the global political economy. The 
recent global financial crisis and the urgency to deal with such global concerns 
as climate change and global warming have added new imperatives for China 
to play new roles in a turbulent world ahead.

V. concluSIon

In his book The Next Asia: Opportunities and Challenges for a New 
Globalization, Stephen Roach makes two important assertions. Not only 
is Asia the greatest beneficiary of globalization in the past, but Asia is also 
critical in producing a new globalization in the future. As one leading player 
among all Asian beneficiaries, China has ridden globalization to perfection, 
merrily capitalising on the consumers’ demand of the American market and 
successfully pursuing an export-dependent growth strategy. Roach is firm, 
however, that such a merry time for Asia and for China is now over in the 
world after the financial crisis. He calls on China in particular to rebalance its 
economy towards greater domestic consumption as the driver for its economic 
growth and development in the post-crisis era. The enormous promise of 

51 Ibid.
52 ‘Obama at U.S.-China Strategic and Economic Dialogue’, 27 July 2009. Available at 

<www.america.gov/st/texttrans-english/2009/July/20090727111325bpuh0.2506067.
html&distid=ucs> accessed 7 January 2010.
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the Asian century, Roach argues, can only be fulfilled with a new economic 
growth dynamic in Asia based on the expanded domestic consumption of 3.5 
billion Asian consumers.53

If the prognosis offered by Stephen Roach on the next Asia is largely correct, 
what are the opportunities and challenges for New Zealand in such a scenario 
in regard to the future transformation of China? New Zealand has played 
an important, perhaps also modest, role, through its pioneering efforts as a 
developed economy, in facilitating the mutual engagement between China 
and the WTO and in promoting China’s regional and global economic 
integration through liberalisation in the last fifteen years, with the crowning 
achievement of the signing of the New Zealand-China FTA in April 2008. 
In this sense, New Zealand has become part of the story of China’s riding of 
globalization. The signing, however, coincides with the next stage of China’s 
great economic transformation. China’s rebalancing of its economic growth 
model and its boosting of domestic consumption provide huge opportunities 
for New Zealand producers and corporate sectors to explore in realising 
the full potential of trade expansion on the China market, taking advantage 
provided by the FTA.

A particular challenge, nevertheless, looms large on the horizon, the possibility 
of trade wars between China and the United States.54 In the regional context, 
the China-US trade war would not only derail the economic recovery in East 
Asia, wherein New Zealand economic future lies. It would also pose a serious 
threat to the transformation that is to usher in the Next Asia. New Zealand has 
an important stake in stopping this from happening, and must play its part to 
prevent such a total mockery of the collective commitment to free trade norms 
and principles as embodied in the WTO. Finally, given the great transformation 
of China as discussed above and the mounting expectations of the role that 
rising China is to play in the global political economy, the engagement with 
China should have a new strategic purpose in the next decade or two. That 
is to encourage China to take up greater responsibility for global economic 
prosperity and global economic governance and to endorse China’s responsible 
role in this direction. New Zealand is well-placed to play an innovative part 
in such a transformation of a globalised China in the future.

53 See Stephen Roach, Stephen Roach on The Next Asia: Opportunities and Challenges for a 
New Globalization, (2009).

54 See for example, Heather Stuart, ‘China and US Head for Trade War’, Guardian, 23 
June 2009, available at <www.guardian.co.uk/world/2009/jun/23/china-us-trade-row>. 
Accessed on 7 January 2010; and Michael Shuman, ‘Why the China-US Trade Dispute 
is Heating Up’, Time, 14 September 2009, available at <www.time.com/time/business/
article/0,8599,1922155,00.html> Accessed on 7 January 2010.



Political Speech and Sedition

The Right Hon Sir Geoffrey Palmer*

I. IntroductIon1

The Law Commission’s 96th report Reforming the Law of Sedition was tabled 
in Parliament in March 2007.2 The Report recommended that the seditious 
offences contained in sections 81-85 of the Crimes Act 1961 should be 
repealed. The Bill enacting its recommendations received the Royal Assent 
on 30 October 2007.3 This was an unusually rapid legislative passage even 
by New Zealand standards.4 The Crimes (Repeal of Seditious Offences) 
Amendment Act 2007 came into force on 1 January 2008 and sections 81 
to 85 of the Crimes Act were duly repealed. It was not the first time that the 
sedition provisions of the Crimes Act had been challenged. In 1989, a Bill 
to reform the Crimes Act was introduced. It was not passed, for a variety of 
reasons unconnected with the proposed abolition of sedition.

The law of sedition, while a blot on the protection of free speech in New 
Zealand, was not a major weapon in the arsenal contained in the Crimes Act. 
The Law Commission recommended that the project be taken up because this 
was an unsatisfactory corner of the law in which reform was both necessary and 
straightforward. This article considers the law of sedition in New Zealand.

II. A hIStory oF the lAW oF SedItIon: PrActIce And theory

A consideration of New Zealand’s laws of sedition, and their recent repeal, 
will benefit from an understanding of some of the origins and evolution of 
such laws during the course of English history. Such evolution owes some 
part to the impact of the theories of philosophers and poets as they called for 
a more fair and open relationship between Ruler and citizen.

* President, New Zealand Law Commission.
1 I am grateful to Rachel Hayward of the Law Commission for her assistance in the preparation 

of this article.
2 New Zealand Law Commission Reforming the Law of Sedition (NZLC R96, Wellington, 

2007).
3 Crimes (Repeal of Seditious Offences) Amendment Bill 2007, No 120-1.
4 GWR Palmer ‘The Fastest Law-Makers in the West’, New Zealand Listener, 28 May 1977, 

p 13. New Zealand’s legislative rate has slowed with the introduction of the MMP electoral 
system - Geoffrey Palmer and Matthew Palmer, Bridled Power (4 ed, 2004) 185.
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A. An Historical Overview

A brief history of the common law relating to sedition recounted in the Law 
Commission’s report shows that the meaning of the concept has tended to 
change over time.5 There is, therefore, some uncertainty about the term 
‘sedition’. Thus, prosecutions for the seditious offences tend to hover on a 
continuum between prosecutions for a strong expression of political dissent 
and those that are clearly urging violence against constituted authority. The 
term itself is derived from the Latin word ‘seditio’. In Roman times this meant 
‘an insurrectionary separation (political or military); dissension, civil discord, 
insurrection, mutiny’.6 The idea of sedition is therefore linked to treason. The 
English Statute of Treasons 1351 defined (and still defines) many types of 
offences against the King as treasonable, including compassing or imagining 
the death of the King, levying war against the King in his realm and adhering 
to the King’s enemies. As might be expected, in the reign of King Henry VIII 
treason was greatly expanded. An Act of 1534 declared it treason to act or 
write anything to the prejudice, slander or disturbance of the King’s marriage 
to Anne Boleyn.7

The prosecution for seditious libel at common law of people who used words 
that could urge insurrection against those in authority, or who censured public 
men for their conduct, or criticised the institutions of the country, was made 
possible by the De Libellis Famosis decision of the Star Chamber court in 
1606.8 This decision in effect created a very wide offence of seditious libel. In 
1629 three men were charged with uttering seditious speeches in Parliament 
that ‘tended to the sowing of discord and sedition betwixt His Majesty and 
his most loyal subjects.’9

5 New Zealand Law Commission (2006). Reforming The Law of Sedition: Consultation 
Draft, NZLC: Wellington, paras 20-32, available at <www.lawcom.govt.nz/UploadFiles/
Publications/Publication_128_343_SEDITION%20CONSULTATION%20DRAFT.pdf> 
accessed 11 November 2009.

6 See I Kyer ‘Sedition Through the Ages: A note on legal terminology’ (1979) 37 UT Fac L 
Rev 266.

7 Hon Chief Justice of Federal Court of Australia, N E Black ‘Five Approaches to Reforming 
the Law: 650 years of Treason and Sedition’ (Keynote address to the Australasian Law 
Reform Agencies Conference 2006) available at <www.alrc.gov.au/events/alrc/Presentation/
BlackCJ.pdf> citing Sir John Baker Oxford History of the Laws of England, vol VI, 587).

8 De Libellis Famosis (1606) 5 CO Rep 125a, 251.
9 R v Elliot et al (1629) 3 State Trials 293.
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Over the next three centuries the speaking of inflammatory words, publishing 
certain libels, and conspiring with others to incite hatred or contempt for 
persons in authority became known as seditious offences in England. In 
1704, Holt LCJ justified the existence and width of such offences in R v 
Tutchin: 10

… nothing can be worse to any government, than to endeavour to procure 
animosities as to the management of it; this has always been looked upon as 
a crime and no government can be safe without it be punished.

Tutchin was sentenced to seven years imprisonment with a whipping every 
fortnight for alleging corruption in ministry and ill-management in the 
Navy.

In 1792, the Libel Act11 was passed. This provided that the matter in issue in 
libel cases was to be decided by the jury, not by judges. In its day this was 
regarded as a considerable constitutional reform and it is still in force.

A more liberal democratic political environment evolved in Britain during 
the nineteenth century which altered views towards citizens’ rights to express 
freely criticism of the government, and to some extent, such changes resulted 
in a tightening of the law of seditious libel. A view of sedition based on the 
idea that the Sovereign or the Government was the servant of the people, rather 
than a divine appointee who could do no wrong, was gaining acceptance. This 
sentiment was captured by Sir James Stephen who commented that for all who 
held this more modern view, no censure of the government, short of a direct 
incitement for disorder and violence, would be a seditious libel.12 By the end 
of the 19th century the term ‘sedition’ was no longer used in the sense of an 
insurrection or revolt. Rather, it described the act of inciting and encouraging 
the revolt. In 1883, Sir James Stephen observed that there was no such offence 
as sedition, but he defined a seditious intention as:13

... an intention to bring into hatred or contempt, or to excite disaffection against 
the person of Her Majesty, her heirs and successors, or the Government and 
Constitution of the United Kingdom, as by law established, or either House 
of Parliament, or the administration of justice, or to excite Her Majesty’s 
subjects to attempt otherwise than by lawful means the alteration of any matter 

10 R v Tutchin (1704) 14 State Trials (OS) 1096, 1128.
11 32 Geo. III c. 60. The Act is also known as Fox’s Libel Act after the British MP Charles 

James Fox who secured the passing of the Act.
12 Sir James Stephen A History of the Criminal Law of England (London 1883) Vol 2, 375.
13 Ibid 298-9, citing Article 93 of Stephen’s Digest of the Criminal Law (1877), approved in 

R v Burns (1886) 16 Cox CC 355, 377.
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in Church or State by law established, or to raise discontent or disaffection 
amongst Her Majesty’s subjects, or to promote feelings of ill-will and hostility 
between difference classes of Her Majesty’s subjects.

It needs to be noted that at the time of writing sedition is still a common law 
offence in England and the High Court has confirmed that as recently as 
1991.14 The common law remains very much as in Stephen’s formulation: it 
is not sufficient to show the words were used with the intention of achieving 
one of the objects he described; it must also be proved there was an intention 
to cause violence.15

B. A Philosophical Overview

One of the most profound petition pleas for free speech can be found in 
John Milton’s 1644 speech ‘Areopagitica: A Speech for the Liberty of 
Unlicensed Printing’ which was an appeal to Parliament for freedom from 
pre-publication censorship for books and other writing, in response to the 
Licensing Order of 1643. The Order reinstated censorship as it had been 
in force under the Star Chamber. Milton’s main argument was that such an 
order would be ‘primely to the discouragement of all learning and to stop of 
Truth, not only by disexercising and blunting our abilities in what we know 
already, but by hindering and cropping the discovery that might yet further be 
made in religious and civil wisdom.’16 When Milton introduced his speech to 
Parliament he said, ‘… when complaints are freely heard, deeply considered 
and speedily reformed, then is the utmost bound of civil liberty attained that 
wise men look for.’17

In the 19th century John Stewart Mill’s classic essay On Liberty made the 
case as persuasively as anyone ever has about the importance of freedom of 
expression:

The peculiar evil of silencing the expression of an opinion is that it is robbing 
the human race; posterity as well as the existing generation; those who dissent 
from the opinion, still more than those who hold it. If the opinion is right, 

14 R v Chief Metropolitan Stipendiary Magistrate: Ex Parte Choudhury [1991] 1 QB 429.
15 The United Kingdom Law Commission Working Paper no 72 Second Programme Item 

XVIII Codification of the Criminal Law – Treason, Sedition and Allied Offences (1977) 
referring to Article 114 in Stephen’s Digest of the Criminal Law (4th ed), which was updated 
from Article 93, but essentially the same in its terms as Article 114, and approved in R v 
Burns, above n 13, R v Aldred (1909) 22 Cox CC 1, and R v Boucher [1951] 2 DLR 369, 
382-384.

16 J Milton, ‘Areopagitica: A Speech for the Liberty of Unlicensed Printing’ to the Parliament 
of England in 1644, and J Milton Prose Writings (1958) 145.

17 Ibid.
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they are deprived of the opportunity of exchanging error for truth: if wrong, 
they lose what is almost as great a benefit, the clearer perception and livelier 
impression of truth, produced by its collision with error.18

The American philosopher Alexander Meiklejohn was an influential theorist 
on the First Amendment in the United States. Meiklejohn was of the opinion 
that speech could be regulated just as lighting a fire or shooting a gun could 
be regulated by the law. However, he argued that the freedom that the First 
Amendment protects is the freedom of self government.19

Thus, four commonly held justifications can be identified for the principle of 
freedom of speech:20 the importance of discovering the truth; the importance 
of citizens participating in democracy; the importance of free speech as 
an aspect of each individual’s right to self-development; and a distrust or 
suspicion of government that provides checks and balances on the power of 
political leaders.

III. A VIeW FroM AbroAd: 
the unIted StAteS conStItutIon, the FIrSt AMendMent And SedItIon

The traditions of free speech, like the common law itself, are not limited 
to historical and philosophy developments in England. Equally significant 
traditions of free speech can be found in the United States. Indeed, much of 
the effort to reform the law of sedition in New Zealand draws inspiration from 
the First Amendment to the United States’ Constitution which encapsulates 
the notion of free speech with its provision that: ‘Congress shall make no 
law … abridging freedom of speech or of the press.’ One First Amendment 
decision, in particular, has a strong bearing on why the New Zealand law of 
sedition was reformed, which is the seminal decision emanating from the New 
York Times v Sullivan.21 The case connects in important ways with theoretical 
defences of freedom of speech in the philosophical literature.

The New York Times case was decided in 1964 during the time of the American 
civil rights movement. The effect of the decision was to constitutionalise the 
tort of defamation in the United States by applying the First Amendment 
standards to it for the first time, and striking down portions of the defamation 
law.

18 J S Mill ‘On Liberty’ in Three Essays (1991) 14, 21.
19 A Meiklejohn ‘The First Amendment is an Absolute’ [1961] Supreme Court Review 245, 

249.
20 Eric Barendt, Freedom of Speech, (2 ed, Oxford University Press, 2005), 6.
21 New York Times v Sullivan 376 US 254 (1964).
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The defamation case was brought by Sullivan, the Police Commissioner from 
Montgomery, Alabama. It was brought against four Alabama clergymen and 
the New York Times. The alleged libel was a full page advertisement soliciting 
contributions for ‘The Committee to Defend Martin Luther King and the 
Struggle for the Freedom in the South’. It largely comprised editorial comment 
about the mistreatment by the Police and the Community of Dr King and 
black students active in protesting the deprivation of civil rights. It spoke of 
the growing momentum of the protest movement. Its title was ‘Heed Their 
Rising Voices’. This was taken from the New York Times editorial. The New 
York Times was sued as the publisher of the advertisement. The four clergymen 
were sued as sponsors and publishers whose names had appeared prominently 
in the advertisement along with those of some 80 other people.22 None of those 
people appear to have been amenable to suit in Alabama. The case was tried 
to a jury which brought in a verdict for $500,000 in favour of the plaintiff.23 
The judgment was affirmed by the Supreme Court of Alabama.24

The Alabama law of defamation was not unusual. In fact, its main components 
were similar to the law of England and New Zealand. Justice Brennan, who 
wrote the leading judgment, noted that the general proposition that freedom 
of expression upon public questions is secured by the First Amendment had 
long been settled by U.S. Supreme Court decisions. After canvassing some 
of the numerous decisions in this regard, Justice Brennan stated:25

… we consider this case against the background of profound national 
commitment to the principle that debate on public issues should be uninhibited, 
robust, and wide-open, and that it may well include vehement, caustic, and 
sometimes unpleasantly sharp attacks on government and public officials.

The Court held that a state in the United States cannot, under the First and 
Fourteenth Amendments, award damages to a public official for defamatory 
falsehood relating to his official conduct unless he proves ‘actual malice’ 
– that the statement was made with knowledge of its falsity or with reckless 
disregard of whether it was true or false.26

The New York Times case was important not only for its free speech implications 
but also for its affirmative contribution to the civil rights movement. 
Furthermore the case and its progeny had a profound effect on the common 
law of defamation in the several states of the United States. It also produced 
an avalanche of litigation in which the application of the First Amendment to 

22 Ibid 256-258.
23 Ibid 256, 262-263.
24 Ibid 263-264.
25 Ibid 270.
26 Ibid 281.
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defamation was steadily expanded from public officials to public figures to 
issues of public concern.27 There are many strands from which the case can be 
examined but, perhaps, one of the most celebrated and informative scholarly 
commentaries on the case was written by Professor Harry Kalven. For the 
purposes of this paper, his statement that, ‘The central meaning of the [First] 
Amendment is that seditious libel cannot be made the subject of government 
sanction’28 is particularly pertinent. In other words, sedition strikes at the very 
heart of democracy and political freedom ends when government can use its 
powers and its courts to silence its critics. Kalven argued that defamation of 
the government is an impossible notion for a democracy:

In brief, I suggest, that the presence or absence in the law of the concept of 
seditious libel defines the society. A society may or may not treat obscenity or 
contempt by publication as legal offenses without altering its basic nature. If, 
however, it makes seditious libel an offense, it is not a free society no matter 
what its other characteristics.29

The Supreme Court in the New York Times case had been at pains to ensure that 
a good faith critic of government should not be penalised for the criticisms. 
The way in which the Alabama courts had dealt with the defence of fair 
comment, ‘strikes at the very centre of the constitutionally protected area of 
free expression’.30 False utterances can be protected under this doctrine. The 
fair comment defence can extend to false facts as it did in a 1908 Kansas 
case.31

IV. crIMInAl lIbel In neW ZeAlAnd

As noted previously, attempts in 1989 to repeal the law of sedition had been 
unsuccessful. Efforts to reform the law of criminal libel, which also posed a 
potential risk to freedom of speech, met with greater success.

Until 1993, section 211 of the Crimes Act 1961 provided for criminal libel, 
and section 216 for criminal slander. The two provisions created an offence 
when either written or spoken words caused the loss of reputation by bringing 
a person into hatred, ridicule, or contempt, or by injuring him in his profession, 

27 Curtis Publishing Co v Butts, Associated Press v Walker 388 US 136 (1967); Time v Firestone 
424 US 448 (1976); Gertz v Welch 418 US 323 (1974); Philadelphia Newspapers v Hepps 
475 US 767 (1986).

28 Harry Kalven Jr. ‘The New York Times case: A note on the Central Meaning of the First 
Amendment’ [1964] Supreme Court Review, 191, 209.

29 Ibid, 205.
30 New York Times v Sullivan above n 21, 292.
31 Coleman v McLennan 78 Kan. 711, 98 P 281 (1908).
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office, business, trade or occupation. Mens rea was not a necessary element.32 
All that was required was a likelihood of injury to reputation. Pursuant to 
section 214(1) of the Crimes Act 1961, to successfully establish a defence to 
the charge, the accused had not only to prove that what he said was true, but 
also that publication was for the public benefit.

In 1975, a law reform committee was set up to review defamation law. One of 
the recommendations made by that Committee in 1977 was that the offence of 
criminal libel should be abolished.33 The most compelling reason for abolition 
in the Committee’s view was that the civil action available for defamation 
provided adequate protection for defamatory statements and rendered the 
criminal action superfluous.34 However, the Committee also agreed with a 
submission by the Council for Civil Liberties that the sanctions of the criminal 
law against defamation were undesirable as they inhibited freedom of speech 
and public criticism.

The Committee’s recommendations came out in December 1977, by which 
time the new government led by Sir Robert Muldoon was in power. Sir Robert, 
a frequent litigant in defamation cases, was widely believed to have literally put 
the report in a cupboard, and it did not emerge from there in the course of his 
administration. The law on criminal libel was finally repealed by section 56(2) 
of the Defamation Act 1992, which came into effect in February 1993.

A. The New Zealand law of sedition

This brings us to the New Zealand law of sedition. New Zealand inherited the 
British common law on sedition. It was codified in the Criminal Code of 1893, 
and set out again in the Crimes Act 1908. Seditious offences also featured in 
regulations made under the War Regulations Act 1914,35 and under the Police 
Offences Amendment Act 1951. The modern statement of the law appeared in 
the Crimes Act 1961, and is worth setting out in full at this juncture.

81. Seditious offences defined

(1) A seditious intention is an intention –

32 Hardy (1951) VLR 454.
33 Report of the Committee on Defamation Recommendations on the Law of Defamation 

(December 1977) 103. The Committee also recommended that other provisions in New 
Zealand statutes which invoked the criminal law in respect of defamatory material should 
be repealed, namely ss 15 and 16 of the Defamation Act 1954, s 29 of the Post Office Act 
1959, regulation 51 of the Radio Regulations 1970, s 128 of the Electoral Act 1956 and s 
55 of the Local Elections and Polls Act 1976.

34 Ibid 102.
35 Regulations dated 20 September 1915, as amended on 29 November 1915, 24 July 1916 

and 2 April 1918.
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(a) to bring into hatred or contempt, or to excite disaffection against, Her 
Majesty, or the Government of New Zealand, or the administration of 
justice; or

(b) to incite the public or any persons or any class of persons to attempt 
to procure otherwise than by lawful means the alteration of any matter 
affecting the Constitution, laws, or Government of New Zealand; or

(c) to incite, procure, or encourage violence, lawlessness, or disorder; 
or

(d) to incite, procure, or encourage the commission of any offence that is 
prejudicial to the public safety or to the maintenance of public order; 
or

(e) to excite such hostility or ill will between different classes of persons 
as may endanger the public safety.

(2) Without limiting any other legal justification, excuse, or defence available 
to any person charged with any offence, it is hereby declared that no one shall be 
deemed to have a seditious intention only because he intends in good faith –

(a) to show that Her Majesty has been misled or mistaken in her measures; 
or

(b) to point out errors or defects in the Government or Constitution of New 
Zealand, or in the administration of justice; or to incite the public or 
any persons or any class of persons to attempt to procure by lawful 
means the alteration of any matter affecting the Constitution, laws, or 
Government of New Zealand; or

(c) to point out, with a view to their removal, matters producing or having 
a tendency to produce feelings of hostility or ill will between different 
classes of persons.

(3) A seditious conspiracy is an agreement between 2 or more persons to 
carry into execution any seditious intention. 

(4) For the purposes of sections 83 to 85 of this Act,
 – to publish means to communicate to the public or to any person or 

persons, whether in writing, or orally, or by any representation, or by 
any means of reproduction whatsoever.

 – statement includes words, writing, pictures, or any significant 
expression or representation whatsoever; and also includes any 
reproduction, by any means whatsoever, of any statement.
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82. Seditious conspiracy

Everyone is liable to imprisonment for a term not exceeding 2 years who is a 
party to any seditious conspiracy.

83. Seditious statements

Everyone is liable to imprisonment for a term not exceeding 2 years who makes 
or publishes, or causes or permits to be made or published, any statement that 
expresses any seditious intention.

84. Publication of seditious documents

(1) Everyone is liable to imprisonment for a term not exceeding 2 years 
who, with a seditious intention, -

(a) prints, publishes, or sells; or

(b) distributes or delivers to the public or to any person or persons; or

(c) causes or permits to be printed, published, or sold, or to be distributed 
or delivered as aforesaid; or

(d) has in his possession for sale, or for distribution or delivery as aforesaid; 
or

(e) brings or causes to be brought or sent into New Zealand, - any 
document, statement, advertisement, or other matter that expresses 
any seditious intention.

(2) Any constable may seize any document, statement, or advertisement, 
or any other written or printed matter, in respect of which an offence under 
this section is committed or is reasonably suspected by him to have been 
committed.

85. Use of apparatus for making seditious documents or statements

Everyone is liable to imprisonment for a term not exceeding 2 years who, 
having in his possession or under his control any printing press, or any 
mechanical, photographic, or electrical apparatus, or any other apparatus 
whatsoever, -

(a) uses it; or

(b) causes or permits it to be used

– for printing, making, or publishing, or for facilitating the printing, making, 
or publishing of, any document, statement, advertisement, or other matter that 
expresses or will express any seditious intention.
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B. Experience under New Zealand law

The important point at the outset is to demonstrate that seditious offences 
punish speech. A criminal offence may be established with no other action 
on the part of the accused but speech, and, on many occasions, it will be 
political speech.

The New Zealand experience under its various sedition provisions shows that 
the law of sedition was potentially an instrument of political suppression, 
and sometimes it was used in that way. Generally charges relating to 
seditious offences were laid during times of political or civil unrest or war. 
In many cases, charges were laid and prosecuted against people for criticism 
of particular legislation or policies of the government, or for advocating 
an alternative form of government. The accused were not, by and large, 
advocating violence against lawfully constituted authority, or, if they did 
at least allegedly advocate violence, it was in response to the violence of 
government reaction (for example, sending force against Māori trying to 
protect their lands or against strikers).

The Law Commission’s Report outlines various sad instances in which these 
powers were used. In the late nineteenth century, sedition charges were laid 
against the Māori leaders, Te Whiti o Rongomai and Tohu Kakahi.36 Te Whiti 
had established a movement for Māori peace and development at Parihaka, and 
had led a campaign of passive, peaceful resistance to Māori land confiscations 
by the Government. In 1881, the Government’s Armed Constabulary invaded 
and occupied Parihaka. Wholesale arrests were made, villagers evicted, and 
houses and crops destroyed. Te Whiti and Tohu were arrested and held on 
charges of sedition. 

At one of the meetings of Māori at Parihaka in 1881, Te Whiti was alleged to 
have said ‘the land belongs to me’, ‘the people belong to me’ and ‘this is the 
main quarrel – war? – of this generation’, or, according to one version: 

This is the chief quarrel of this generation. ... Mine is the land from the 
beginning. I say to all Kings, Governors, Prophets and wise men stand up 
with your weapons to-day, but the land will not be released. The quarrel is 
arranged by us to be here. Neither the King nor the Governor shall turn us 
off the land today. . .we quarrel for the place which is said to be the land of 
the Government. 

36 Waitangi Tribunal Report The Taranaki Report Kaupapa Tuatai WAI 143 (1996), 199 and 
following.
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Te Whiti was charged with sedition for allegedly uttering these words in 
language calculated to promote disaffection, and Tohu was charged with a 
similar offence. Both were jailed awaiting trial but after four days hearing 
the trial was postponed, and it was never completed. The Crown prosecutors 
found the case was weak and reports of the meeting garbled. The Government 
enacted the West Coast Peace Preservation Act 1882, an Act which provided 
that neither man should be tried for the offence with which they were charged, 
but allowed them to be detained indefinitely as the Governor thought fit. Te 
Whiti and Tohu were not released until 1883. 

In 1913, Harry Holland made a speech at a strike of waterfront workers in 
Wellington, in which he suggested that if violence were resorted to, and the 
Navals were ordered to shoot, they should remember where their class interest 
lay, and point their guns accordingly. He allegedly continued:37

The strike was not made by the working classes, but by the master classes, 
who are pouring their armed hundreds into Wellington, not in daylight but like 
thieves in the night . . . The uniformed police can deal a staggering blow by 
tearing off their uniforms and standing by the watersiders. 

Holland was convicted and jailed.

Opposition to conscription in World War I produced a number of sedition 
charges and convictions. Bob Semple, Fred Cooke, James Thorn, Peter Fraser 
and Thomas Brindle were all sentenced to 12 months’ imprisonment, some 
with hard labour, for expressing the view that conscription and liberty could not 
live in the same country. In 1918, a clergyman was given a 12 month sentence 
for saying that war was blasphemy, and glorifying the Russian revolution.38

Then there was the sad affair of the prophet Rua Kenana and the Tuhoe 
people which leaves a very unfortunate taste to this day. In 1916 there was a 
clash between the Tuhoe Māori followers of Rua Kenana and the police, after 
which the police attempted to arrest Rua. He was later prosecuted for sedition 
on the basis of alleged seditious words at the time of the arrest attempt, for 
counselling murder or disabling the police and resisting arrest. There was a 
mass of conflicting evidence; the Crown case rested on an assumption that an 
ambush awaited the armed police, and that Rua gave the signal with the words 

37 The words are taken from the Chief Justice’s judgment and may not have been an accurate 
transcript of Holland’s speech. See Twelve Months for Sedition - Harry Holland’s Speech 
and the Chief Justice’s Remarks in Delivering Sentence (‘The Worker’ Printery, Wellington, 
1914).

38 New Zealand Herald 11 May 1918 ‘Clergyman charged’, and 18 May 1918 ‘Guilt of a 
Clergyman’.
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‘Patua, Patua’. Māori evidence was that only one Māori was armed and that 
the words could only have been part of a cry of despair ‘Patua au, Patua au’ 
(Kill me, Kill me) uttered when Rua was taken by the police.39

The jury acquitted Rua of sedition but he was found guilty of resisting arrest, 
(‘moral resistance’ was the verdict) and sentenced to 12 months hard labour, 
to be followed by 18 months imprisonment, a draconian sentence by any 
standards for such an offence. Eight of the jury sent a letter of protest to The 
Auckland Star against the severity of the sentence.

In 1917, Hubert Armstrong, a miner, was prosecuted for an anti-conscription 
speech held to excite disaffection against the Government, which included 
this statement:

I claim the right to criticise the government of the country. I claim the right to 
criticise any piece of legislation enacted by the government of this country, 
that, to my mind is against the interests of the country, whether military service, 
or any other Act and I am going to do so …. . Semple, Cooke and the rest of 
them are in gaol today because they are said to be disloyal to their country. . 
. I say their names in the near future will be honoured when the name of the 
Wards and the Masseys will be looked on as the greatest gang of political 
despots that ever darkened the pages of this country’s history.

He was sentenced to 12 months’ imprisonment.40

In the second half of the 20th century, prosecutions for sedition were so rare that 
it appeared that the crime had fallen into disuse. Then in 2006, Tim Selwyn 
was prosecuted for sedition (among other charges), following emails calling 
for militant action against the Government’s foreshore and seabed legislation, 
an attack with an axe breaking the glass of the Prime Minister’s electoral office 
window, and the publication of two sets of pamphlets. The first set spoke of 
the broken glass and called upon like-minded New Zealanders to carry out 
similar acts; the second set of pamphlets called upon New Zealanders to 
carry out their own acts of civil disobedience.41 Selwyn entered guilty pleas 
to a number of charges, but was also charged with two counts of publishing 
seditious statements that expressed a seditious intention, namely the intention 
to encourage lawlessness or disorder.

39 J Binney, G Chaplin and C Wallace Mihaia The Prophet Rua Kenana and His Community 
at Maungapohatu (1996) 111, 124-125.

40 B Kendrick ‘Hubert Thomas Armstrong: Miner, Unionist, Politician’ (MA Thesis, University 
of Auckland, 1950); Jim McAloon, ‘Armstrong, Hubert Thomas 1875 – 1942’. Dictionary 
of New Zealand Biography, updated 7 April 2006.

41 R v Selwyn (8 June 2006) CRI: 2005-004-11804, District Court Auckland.
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Selwyn was tried by jury, and convicted on one count, in relation to the 
pamphlets referring to the broken glass. This was the last occasion on which 
a conviction for sedition was entered in New Zealand. It was not, however, 
the last time that a charge of sedition was laid.

In October 2006, a youth appeared in the Rotorua District Court and was 
remanded in custody on charges of sedition and threatening to kill.42 The 
sedition charge was laid under section 84(1)(b) of the Crimes Act 1961 
(distributing or delivering to the public or any person a document, statement, 
advertisement or other matter that expresses a seditious intention). The 
sedition charge was subsequently withdrawn. In February 2007, just before 
the release of the Law Commission’s report recommending the abolition of 
the seditious offences, the manager of a tavern in Dunedin was charged with 
seditious intent. The accused ran an Orientation week promotion in which he 
published a pamphlet offering to swap petrol for beer, and offering students 
the chance to win a petrol-soaked couch as a prize. The accused was charged 
with a seditious offence. The charge was subsequently withdrawn, after police 
decided there was insufficient evidence to proceed.43

V. the lAW coMMISSIon’S recoMMendAtIonS

As a result of its analysis of the law and history of the seditious offences, the 
Law Commission concluded that seditious offences had been used both here 
and overseas to prosecute and punish speech that might be inflammatory, 
vehement and unreasonable, but where there was no proved intention to 
urge immediate violence, or any likelihood of such violence. In the Law 
Commission’s view, the State should be entitled to punish statements 
or conspiracies advocating imminent violence against the State, or the 
community, or individuals, but only if a criminal offence is a likely outcome 
and there is proof of intention to advocate it.

The Law Commission considered that where the protection of public order, or 
the preservation of the Constitution or the Government is at stake, there were 
other and more appropriate criminal offences that could be used to prosecute 
offending behaviour; offences which do not carry with them the risk of abuse 
or the tainted history that attaches to the seditious offences. Similarly, while 
it might be tempting in a modern context to look to sedition to contribute to 

42 ‘Teenager held on sedition charge’ (18 October 2006) New Zealand Herald.
43 ‘Dunedin pub manager off hook after police drop sedition charge’ (3 May 2007) New Zealand 

Herald.
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the suppression of terrorism, the seditious offences were not an appropriate 
response to terrorism. There are other ways of dealing with such conduct, 
which do not infringe the principle of freedom of expression.

The Law Commission gave five principal reasons for repealing the sedition 
provisions of the Crimes Act. They were:

• The legal profile of the offences was broad, variable and uncertain. The 
meaning of ‘sedition’ has changed over time;

• As a matter of policy, the existing law invaded the democratic value of 
freedom of speech for no adequate public reason;

• Specifically, the law fell foul of the New Zealand Bill of Rights Act 
1990;

• The seditious offences could be inappropriately used to impose a form of 
political censorship, and they have been used for this purpose;

• The law is not needed because those elements of it that should be retained 
were more appropriately covered by other offences.

The Law Commission’s Report received a most interesting reaction when it 
was tabled in the House. On 24 April 2007 the Green Party, United Future, 
ACT and the Māori Party issued a joint call for the government to legislate the 
recommendations of the Law Commission. The Crimes (Repeal of Seditious 
Offences) Amendment Bill was introduced on 8 June 2007. It received rapid 
Select Committee consideration and received the Royal Assent on 13 October 
2007.

VI. concluSIon

In 1964, Kalven suggested that the presence or absence in the law of the 
concept of seditious libel defines the society. That statement still rings true 
today. In these times of armed terror, when pressure may mount to erode certain 
freedoms in the interests of ‘national security’, it is all the more important to 
safeguard the essential elements of a liberal democracy. Freedom of expression 
is one of those essential elements.
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As one Australian commentator has said, a robust and mature democracy 
should be expected to absorb unpalatable ideas without prosecuting them. 
I take heart from the abolition of the law of sedition. With that reform, the 
abolition of criminal libel, and recent judicial decisions liberalising the law 
of defamation to allow criticism of Ministers, 44 progress is being made.

44 Lange v Atkinson [1997] 2 NZLR 22 (HC); Lange v Atkinson [1998] 3 NZLR 424 (CA); 
Lange v Atkinson [2000] 1 NZLR 257 (PC). It should be noted, however, that in a recent 
analysis Andrew Geddis evaluating the state of freedom in New Zealand concluded ‘Even 
in the core area of political expression the regulatory picture is decidedly mixed.’ Andrew 
Geddis ‘The State of Freedom of Expression in New Zealand: An admittedly eclectic 
overview’ (2008) 11 Otago Law Review 657, 681.



The Uninvited Guest: 
The Role of the Media in an Open Democracy

Karl du Fresne*

I. IntroductIon

New Zealanders have access to an almost constant flow of news, information 
and comment though newspapers, radio and television, and, increasingly, the 
blogosphere. Many exercise their right to engage in public debate by phoning 
talkback shows, writing letters to the editor or posting comments on online 
blogs. We take it for granted that in a free and open democracy, we are entitled 
not only to receive uncensored information about what happens in government, 
in the courts, in our city councils, in business and in our communities, but also 
to express and exchange opinions on the conduct of public affairs.

We accept, and even expect, that politicians and public officials will be grilled, 
often quite aggressively, on radio and television. We regard this as an important 
part of the process of accountability without which an informed democracy 
cannot function. Furthermore, we think it unremarkable that columnists, radio 
hosts and online commentators are free to analyse and criticise the policies 
and actions of our leaders, often scathingly. In a liberal democracy, this public 
dialogue helps shape our conclusions about who is most fit to govern us.

We rarely pause to consider that in enjoying these democratic rights, New 
Zealanders are in a diminishing minority internationally. That is starkly 
borne out by the 2008 survey of world press freedom by the non-political, 
Washington-based group Freedom House, which shows that only 18 per cent 
of the world’s population lives in countries with a free press. Forty per cent 
live in states that are described by Freedom House as having a ‘partly free’ 
press and 42 per cent inhabit countries where there is no press freedom.1

In other words, 82 per cent of the world’s population is denied the freedom 
that New Zealanders enjoy to be informed about matters of public interest 
and importance, and to engage in the exchange of ideas and opinion that is 
crucial to an informed democracy. The 5.5 billion people who live in countries 
where press freedom is either circumscribed or non-existent inhabit what the 

* Freelance Journalist and former Editor of the Dominion newspaper.
1 See generally, available at <www.freedomhouse.org/template.cfm?page=395> accessed 2 

December 2009.
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American journalist Walter Lippman called an ‘invisible environment’, denied 
the truth about what is happening around them and deprived of the knowledge 
they need to empower themselves politically and economically.2

These bleak statistics are important because they remind us that the press 
freedom we take for granted is not only precious but also increasingly rare. 
The Freedom House survey demonstrates that press freedom has been in 
worldwide decline for six years, retreating in supposedly democratic countries 
as well as authoritarian states.3

Rights and freedoms that are taken for granted can easily slip away, or be taken 
away. While New Zealand enjoys a very high degree of press freedom, it is 
more fragile than most people realise. For example, New Zealand does not 
have a written constitution that enshrines press freedom in supreme law. In 
this respect we differ from many countries including the United States, where 
press freedom is protected under the First Amendment to the Constitution. 
Admittedly, written constitutional safeguards are no guarantee of greater press 
freedom – a point evident from the Freedom House survey, which suggests 
that New Zealand enjoys considerably more press freedom than the United 
States. It is also worth noting that some of the most repressive countries on 
the Freedom House table have constitutions whose noble statements about 
freedom of the press are flagrantly disregarded by those in power. Nonetheless, 
the lack of written constitutional protections means New Zealanders need to 
be constantly vigilant against threats to press freedom. These threats occur 
more or less constantly and can come from any number of directions. Whether 
they arise from deliberate attempts to hobble the media or are simply the 
unintended consequences of flawed or misconceived legislation, the result 
is the same.4

Before dealing more specifically with some of these threats, a brief history 
of press freedom in New Zealand, and an examination of the legal and 
constitutional standing of the media, may be helpful in illuminating the 
issues.

2 W Lippmann, ‘Public Opinion’, (1997), Free Press: New York, 202.
3 Above n 1.
4 See eg, Jane Dunbar ‘Can we talk about the news? A discussion of media criticism in New 

Zealand’ (2003) Dept of Mass Communication and Journalism, University of Canterbury, 
NZ. Available at <www.pjreview.info/issues/docs/09_1/09_03books-dunbar.pdf> accessed 
16 December 09.
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II. PreSS FreedoM In neW ZeAlAnd: 
A hIStorIcAl And legAl oVerVIeW

The history of the press in New Zealand and its relationship with those in 
power has followed an erratic course. In the 19th century, newspaper publishing 
was undertaken with feverish enthusiasm; in many towns a newspaper was 
one of the first businesses to be established, along with the pub and the 
general store. There was a huge appetite for information and a realisation 
that newspapers were essential for creating a sense of identity and cohesion 
in new communities. It was a period when democracy was stirring in Britain, 
and with it a demand for free speech. Our early newspapers were founded 
by British immigrants and reflected the restless, questioning spirit of the 
times. As a result, 19th century newspapers in New Zealand tended to be 
intensely partisan and politically outspoken, and the first decades of European 
settlement were marked by constant skirmishing between colonial authorities 
and newspaper editors.5

As both the newspaper industry and the organs of government matured, the 
relationship settled down. Many overtly partisan papers went out of business, 
while those that were non-aligned politically, such as the New Zealand 
Herald and Wellington’s Evening Post, not only survived but prospered. 
An exception to this pattern was The Dominion, now The Dominion Post, 
which was established in 1907 with the express purpose of defeating the 
Liberal Party government and is still going strong, albeit with no political 
affiliations. As the 20th century progressed, the press generally became tamer 
and more respectful toward authority. One of the most shameful episodes in 
the New Zealand newspaper industry’s history was the imposition of fiercely 
undemocratic restrictions on what the press could publish during the 1951 
waterfront dispute,6 which proprietors and editors seem to have accepted 
without protest.

5 See eg Leslie Verry ‘Seven days a week’, the story of Independent Newspapers Limited; Guy 
H Scholefield, ‘Newspapers in New Zealand’, (1958); A A Smith ‘Printing in Canterbury: 
A history of newspapers and printing houses of the province from the earliest times’; 
Frank Fyfe ‘Wakelin: Father of Journalism’: Richard Wakelin ‘1816-1881; his family, his 
newspapers, his spirit to 1990’.

6 K J Keith, the Right to Protest, in Essays on Human Rights, (1968), 49, 55; War on the 
wharves - 1951 waterfront dispute. Ministry for Culture and Heritage. 20 November 2007. 
Available at <www.nzhistory.net.nz/politics/the-1951-waterfront-dispute/war-on-the-
wharves> accessed 3 December 2009; Nancy M Taylor, The Home Front. Vol 2, p 912. 
Available at <www.nzetc.org/tm/scholarly/tei-WH2-2Hom-c19.html> accessed 3 December 
2009.
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It became the habit of the New Zealand press to genuflect to those in power. 
Former Prime Minister David Lange commented in 1994 that prime ministers’ 
press conferences were once formal occasions at which journalists asked 
questions in a deferential manner and considered themselves privileged to get 
whatever information the prime minister chose to give them. Recent prime 
ministers would confirm that is no longer the case.

Television interviewers such as Brian Edwards, and later the enfant terrible 
Simon Walker, can take much of the credit for the fact that from the late 
1960s onwards, the media showed more steel. Ground-breaking television 
current affairs programmes such as Gallery and Compass established the 
principle that politicians were accountable and could be confronted with 
awkward questions. Once television pushed back the barriers, newspapers 
were emboldened to follow. However media independence continued to be 
tested even as late as the 1980s, notably by the combative National Prime 
Minister Sir Robert Muldoon. As we approach the end of the first decade of 
the 21st century, a generally healthy and balanced relationship has evolved 
between politicians and the media. Indeed some might say the pendulum has 
swung too far in the other direction, and that some media figures now wield 
too much power.

History shows us that the relationship between the media and government in 
New Zealand is constantly shifting and redefining itself. Part of the reason 
is that in New Zealand, the media operate within a loose constitutional and 
legal framework.

As indicated earlier, there is no written constitutional guarantee of press 
freedom. Rather, press freedom in New Zealand arises largely from a complex 
and vaguely defined system of customs, conventions, traditions and common 
law principles which recognise, though often only tacitly, that an informed 
public is crucial to the functioning of an effective democracy. Much of this 
legal framework was inherited from Britain but it has been augmented by 
New Zealand statutes and common law. The most fundamental of these press 
freedoms is the right to observe and report Parliament, a right secured by 
English editors and journalists in the 18th and 19th centuries. However, even 
the right to report parliamentary proceedings is not unequivocally set out in 
law. Journalists sit in the Press Gallery at the pleasure of the Speaker, and in 
theory any MP can put a motion demanding that the journalists leave (a right 
fortunately never put to the test). Similarly, there is no legal requirement for 
judges to allow reporters in courtrooms, and judges have almost limitless 
powers of suppression. Nonetheless there is a tradition of judicial openness 
which arises from recognition that in order to command public confidence, 
the workings of the courts must be visible.
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Remarkably, the place of the press remains ill-defined in our constitutional 
arrangements even though democratic government cannot function without 
it. The roles, responsibilities and relationships of Parliament, the executive 
and the courts are spelled out and their powers and limitations understood, 
but to all intents and purposes the media are invisible in the constitutional 
sense. As I have previously written:

Though New Zealand has no written constitution, elaborate rules, precedents 
and protocols set out standards for the satisfactory conduct of public business. 
The press, though arguably as crucial to the functioning of democratic 
government as any of these institutions [meaning Parliament, the executive 
and the courts], stands outside these mechanisms. Its place at the constitutional 
dinner table is that of a guest who is not on the formal invitation list, but without 
whom the occasion would be incomplete.7

The reason the dinner would be incomplete without a gaggle of reporters sitting 
at a table in the corner is that democracy cannot make sense without some 
means of informing the public on the affairs of government. Representative 
democracy not only requires that the public know what their elected 
representatives are doing, but also depends on those representatives knowing 
what the public thinks. The press is the vital two-way link in the democratic 
chain without which the public cannot engage in the political process. It was 
presumably this relationship that Edmund Burke had in mind when he made 
his famous statement that there were three estates in Parliament — meaning 
the Church, the aristocracy and the commons — ‘but in the reporters’ gallery 
yonder, there sat a fourth estate more important than they all’.8 Burke’s view 
does not mean journalists are deserving of higher status, but it does highlight 
the profound importance of their function.

It does not necessarily follow, however, that an urgent case should be made for 
a more robust constitutional protection of press freedom in New Zealand. As 
haphazard as our constitutional arrangements are in respect of press freedom, 
New Zealand’s consistently high place on the Freedom House table (it was 
ranked eighth in the world in 2008) points to a level of press freedom that 
citizens of many countries can only dream of. The adage ‘If it ain’t broke, don’t 
fix it’ would seem to apply. Yet the constitutional fragility of press freedom in 
New Zealand makes complacency dangerous. When threats to press freedom 
arise, it is often only the press itself that opposes them; and invariably when it 
does so it is accused of acting out of self-interest. This suggests that there is a 
limited public understanding of the benefit that flows to society at large from a 
free press and an open democracy. Too often, debates about press freedom are 

7 K du Fresne, ‘The Right To Know’, (2005), p 30.
8 T Carlyle, On Heroes, Hero-worship and the Heroic in History, C Niemeyer (ed), (6th ed) 

1966, 164.
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skewed by accusations that media proprietors are motivated only by concern 
for their own profits, which obscures the essential point that press freedom is 
ultimately about the public right to know.

As mentioned previously, New Zealand in recent decades has added its own 
refinements and embellishments to the constitutional arrangements inherited 
from Britain in relation to press freedom. These reforms indicate that the New 
Zealand Parliament is capable of demonstrating an emphatic commitment 
to the principles that underlie open democracy, even while press freedom 
remains constitutionally fragile overall. The Official Information Act 1982 
was a constitutional milestone, overturning a long history of official secrecy. 
In practice the Act has proved imperfect. Non-disclosure remains the default 
setting of many bureaucrats and politicians, who have developed a range of 
stratagems aimed at negating or at least blunting the intent of the legislation. 
Nonetheless, the Act prised open doors that were previously kept firmly shut. 
Another groundbreaking statute was the Bill of Rights Act 1990. Whereas the 
Official Information Act could be said to have failed to live up to its promise, 
the impact of the Bill of Rights Act has arguably been greater than anticipated. 
The crucial part of the Act, as it relates to press freedom, is Section 14, which 
holds that ‘everyone has the right to freedom of expression, including the 
freedom to seek, receive and impart information and opinion of any kind and in 
any form.’ The Act also provides that ‘the rights and freedoms contained in the 
Act may be subject only to such reasonable limits … as can be demonstrably 
justified in a free and democratic society.’

Astonishingly, these fundamental principles had not previously been enshrined 
in New Zealand law. Although the Bill of Rights Act is ‘unentrenched’ and thus 
lacks the status of supreme law (meaning it may theoretically be overturned 
by a simple majority of Parliament), it has had a far-reaching impact on media 
freedom and freedom of expression. As welcome as these advances are, they do 
not guarantee protection against threats to press freedom. As observed earlier, 
these arise constantly and take multiple forms. Some stem from initiatives 
that are well-intentioned but wrong-headed; others are more malevolent in 
their purpose. Some target the media specifically; others pose broader threats 
to the right to obtain and exchange information and ideas. What follows is a 
brief overview of these threats.

Suppression of names and proceedings remains rampant in the District Courts, 
greatly impairing the ability of the press to report legal proceedings. Despite 
emphatic rulings from the High Court about the importance of transparency, 
some District Court judges seem to regard name suppression – at least on an 
accused person’s first appearance – as the norm rather than the exception. 
Even in the High Court, cases have arisen in which blanket suppression orders 



58 Yearbook of New Zealand Jurisprudence Vols 11-12

were imposed. The Foxton author and journalist Anne Hunt found herself at 
the centre of a Kafka-esque scenario when defending herself in a contempt 
of court case, no detail of which was allowed to be disclosed publicly. The 
suppression orders were later relaxed and the case was reported, as it should 
have been in the first instance.9

A different form of suppression, less obvious but no less insidious, involves 
the conduct of local government business behind closed doors. In many New 
Zealand municipalities it has become almost routine for the press to be shut out 
of important council deliberations. As a result, decisions are made on matters 
of vital public interest without the press being able to inform the public how 
or why those decisions were reached. Threats to press freedom also manifest 
themselves in Parliament. One example was a surreptitious attempt in 2001 
to introduce a criminal defamation clause into an electoral reform bill. The 
effect, as the government’s own legal advisers pointed out, would have been 
to stifle political debate in newspaper correspondence columns and radio 
talkback shows. In a similar vein the Electoral Finance Act 2007, the most 
offensive aspects of which have since been repealed, left the news media 
relatively untouched but wove a tangle of legal red tape around the most basic 
of democratic rights, the right to express a political opinion. A relatively new 
but very real tension has arisen between press freedom and personal privacy. 
Professor John Burrows QC, one of New Zealand’s leading authorities on 
media law, describes privacy as the ‘new kid on the legal block’. Burrows 
has observed that in circumstances where privacy issues clash head-on with 
freedom of information, especially where public figures are involved, the 
competing interests can be hard to reconcile.10

When compared with newspapers and television overseas, the New Zealand 
news media have a tradition of generally respecting personal privacy. It was 
long accepted by New Zealand journalists, for example, that politicians’ 
personal lives were off-limits unless they behaved in a manner that reflected 
on their ability to do their job or exposed them as hypocrites. However these 
long-standing arrangements are coming under pressure as a result of a celebrity 
culture that feeds on the private lives of public people. Many public figures 
welcome and encourage media attention much of the time but are quick to call 
in their lawyers when the murkier side of their lives is exposed. A celebrated 
example in Britain involved the supermodel Naomi Campbell,11 while in 
New Zealand a high-profile broadcaster’s private life has been sensationally 
exposed to public scrutiny.

9 Hunt v A, CA 114/06 [2007] NZCA, 332.
10 J Burrows QC, ‘Invasion of Privacy – Hosking and Beyond’, Media Law Symposium, NZ 

Law Review (2006), 389.
11 Campbell v MGN Limited [2005] UKHL 61.
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Privacy concerns also intrude into other areas of the law, with serious 
implications not just for freedom of the press, but for freedom of information 
in the broadest sense. An example was the government’s attempt in 2007 
to close off public access to the births, deaths and marriages register. The 
ostensible purpose was to prevent identity theft, but the real reason, judging by 
an explanatory note attached to the Births, Deaths, Marriages and Relationships 
Registration Amendment Bill when it came before Parliament, was that 
publicly accessible registers were ‘inappropriate in light of current attitudes 
toward privacy and protection of personal information’. The explanatory 
note failed to explain whose ‘current attitudes’ this referred to.12 Since there 
was no public consultation and no evidence of any public agitation for 
change, it could only be concluded that the ‘current attitudes’ were those of 
the government working group that drafted the legislation.13 The Bill (which 
was subsequently heavily revised after a public outcry) reflected a potent 
interaction between the traditional bureaucratic obsession with secrecy and 
the more recent preoccupation with personal privacy.

Freedom of expression, which is indivisible from freedom of the press, is 
under constant attack. The Danish cartoons episode, in which newspaper 
editors came under intense pressure from the government following their 
decision to publish cartoons deemed by some to be offensive to Muslims, 
was a vivid demonstration of the fragility of free speech in New Zealand. 
The heavy-handed political reaction was in clear conflict with the principle, 
laid down repeatedly by courts in England and New Zealand, that freedom 
of speech includes the right to publish material that some may find offensive. 
Instead of expressing censorious disapproval, the prime minister could have 
upheld the right of editors to publish the cartoons while making it clear that 
she disagreed with their decision. The government’s ban on a proposed visit 
by the Holocaust revisionist David Irving was similarly ill-advised. Not only 

12 Access to and use of information, Explanatory Note, Births, Deaths, Marriages, and 
Relationships Registration Amendment Government Bill, available at <www.brookersonline.
co.nz.ezproxy.waikato.ac.nz/databases/modus/lawpart/bills/Bills$27B36?si=1610670095&
tid=477932> accessed 6 November 2009.

13 The working group consisted of representative of the Ministry of Justice, the Office of the 
Privacy Commissioner, and the Department of the Prime Minister and Cabinet. In addition 
to these agencies, the following government agencies were consulted on the proposals: 
Ministries of Health, Social Development, Economic Development, Pacific Island Affairs, 
and Women’s Affairs; Department of Labour; Child, Youth and Family; Inland Revenue 
Department; Statistics New Zealand; New Zealand Police; New Zealand Customs Service; 
the Treasury; Te Puni Kokiri; New Zealand Security Intelligence Service; and State Services 
Commission. See, Statement of consultation undertaken, Explanatory note, available at 
Births, Deaths, Marriages, and Relationships Registration Amendment Government Bill 
available at <www.brookersonline.co.nz.ezproxy.waikato.ac.nz/databases/modus/lawpart/
bills/Bills$27BCC?si=1610670095&tid=477941> accessed 6 November 2009.
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is New Zealand’s liberal democracy robust enough to cope with the views of 
extremists, but there is a risk that such views will only acquire an unwarranted 
fugitive mystique if driven underground. The resounding call of the poet 
Milton is worth recalling: ‘Let truth and falsehood grapple; whoever knew 
truth put to the worse, in a free and open encounter?’14

That some New Zealanders have a limited appetite for free speech is evident 
from letters in the press exhorting editors not to publish the views of climate 
change sceptics. It seems that for some people, free speech is fine as long as 
the views expressed are ones they agree with.

III. concluSIon

Threats to press freedom in New Zealand should be kept in perspective. 
Editors and journalists here do not risk murder, torture or imprisonment as 
they do in some countries. No government licence is required to publish a 
newspaper, and printing presses are not seized as a penalty for reporting 
politically inconvenient news or expressing views that displease those in 
power. Journalists in New Zealand are not harassed and intimidated by 
the military; neither are they threatened with imprisonment if they refuse 
to disclose confidential sources (as happened recently in Australia). New 
Zealanders are free to seek and obtain information from more sources than 
people in North Korea, Cuba or Belarus can dream of. However we will enjoy 
these rights only as long as we value them for the precious freedoms they are. 
The day New Zealanders become complacent about press freedom will be the 
day it becomes vulnerable to attack.

It is important to emphasise that press freedom is not about the freedom of 
media owners to make money, as some cynics like to assert. It is about people’s 
right to know, to live in an open society, to engage in the decision-making 
process and to participate freely in debate on matters of public interest.

Finally, it is important to acknowledge that the press, like all human institutions, 
is imperfect, and not everything it does is defensible. There is scope for endless 
debate as to whether the New Zealand news media perform their functions 
properly and responsibly, but as the French author and philosopher Albert 
Camus reminds us, ‘A free press can of course be good or bad, but most 
certainly without freedom it will never be anything but bad.’15

14 Milton, ‘Areopagitica: A Speech for the Liberty of Unlicensed Printing to the Parliament 
of England in 1644’, and J Milton Prose Writings, (1958) 145.

15 A Camus, ‘Resistance, Rebellion and Death’ (J O’Brien (trans.)) (1961), 102.



Terrorism, Protest and the Law: 
In a Maritime Context

Dr Ron Smith*

I. IntroductIon

The following discussion has its genesis in a study by this author of the 
supposed terrorist threat to shipments of nuclear materials by sea (and 
particularly on dedicated ships),1 which examined a wide range of imagined 
scenarios with a view to determining their plausibility in the context of what is 
known about the security arrangements that attend such shipments. Broadly, it 
was concluded that the likelihood of an attack of the kind envisaged resulting 
in a significant release of radioactive material was extremely small. Equally, it 
was noted that all recent examples of interference (or attempted interference) 
with the transportation of nuclear materials (both maritime and overland) had 
involved the activity of protest groups, rather than that of persons seriously 
intent on diversion or theft, or the deliberate release of radioactive material.

With the strengthening of the law in respect of international terrorism, there 
arose a question as to what extent some of this ‘protest’ activity might fall within 
its ambit. Insofar as this is so, it is taken to be undesirable, since protesters do 
not generally intend diversion, theft, or environmental contamination, although 
they may be careless in regard to these possibilities. On the other hand, it is 
argued that some activities of these protest groups constitute such a danger to 
the public, and to the interests of citizens and organisations, that they ought to 
be restrained, or ought to accept some degree of self-restraint. In the maritime 
context, this protest activity extends beyond the more direct manifestations of 
opposition to nuclear power, to protests concerning fisheries (and especially 
whaling), forestry and mineral extraction. It is accepted that limitation in 
regard to this sort of activity is not likely to become a matter of law but the 
development and acceptance of a code of conduct may be desirable.2

* Senior Lecturer, Political Science & Public Policy, University of Waikato.
1 R C Smith, ‘Terrorism and Maritime Shipment of Nuclear Material’, Packaging, Transport, 

Storage and Security of Radioactive Material, Vol 18, No 4 (February 2008).
2 The issue has been under consideration by the Sub-committee on Safety of Navigation 

of the International Maritime Organisation for several years but it now appears that this 
consideration is unlikely to result in anything beyond a general resolution calling upon 
governments to urge better behaviour on the part of those involved.
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II. ProteSt And the nucleAr terrorISM conVentIon

As noted above, none of the terrorist scenarios envisaged in an extensive 
study of the supposed terrorist threat to maritime nuclear cargoes has 
actually been exemplified but it is nonetheless clear that the actions described 
(which included attempts at diversion or sabotage, as well as other kinds of 
interference) would be terrorism under the International Convention for the 
Suppression of Acts of Nuclear Terrorism,3 which has been in force since 
July 2007. More particularly for present purposes, it is arguable that the terms 
of the Convention might cover some kinds of maritime protest action. The 
crucial feature of the Convention as far as this is concerned, is that Art 1(3)(b) 
defines ‘nuclear facility’ as ‘any plant or conveyance used for the transport of 
radioactive material.’ This definition would clearly include dedicated nuclear 
transport ships, as well as specialist vehicles (both road and rail) which carry 
nuclear materials over land. The following is amongst the Convention’s 
schedule of ‘offences’:

Any person commits an offence within the meaning of this Convention if that 
person unlawfully and intentionally …. uses or damages a nuclear facility in a 
manner which releases or risks the release of radioactive material (emphasis 
added):

(i) With the intent to cause death or serious bodily injury; or

(ii) With the intent to cause substantial damage to property or to the 
environment; or

(iii) With intent to compel a natural or legal person, an international 
organisation or a State to do or refrain from doing an act. (Art 2, 1(b))

From this we might take the offence of using … a nuclear facility in a manner 
which … risks the release of radioactive material … with intent to compel a 
natural or legal person, an international organisation or a State, to do or refrain 
from doing an act.

The concept of recklessness with regard to outcomes, which is inherent in this 
form of words, was made more explicit in the original drafting of New Zealand 
legislation to implement its obligations under the Convention. Clause 13(3) 
of the Terrorism Suppression Amendment Bill 2007, section 13C(1) of the 
Act was amended resulting in expanded offence which could be committed 
by someone who:

3 44 ILM 2005, 815.
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(g) without lawful authority, commits an act, or threatens to commit an 
act against a nuclear facility, or interferes with [the operation of] a nuclear 
facility with intent to cause, or being reckless as to whether it causes[,] death[ 
or] serious injury[ to any person] or substantial damage to property or to the 
environment [by exposure to radiation or release of radioactive substances].

This form of words gave rise to a fear that the legislation might inappropriately 
categorise ‘genuine protest action’ as criminal and terrorist, and might expose 
activists to the risk of serious penalties, in the event of conviction (up to 10 
years imprisonment, or a fine of up to $500,000, or both).

The issue was raised explicitly in a New Zealand newspaper article, from a 
local Greenpeace writer:

…. a shipment of nuclear materials heads through the Tasman Sea, full of 
hundreds of kilograms of plutonium from France, posing a terrorist risk and 
also an environmental threat to the Pacific Ocean. A peace flotilla of New 
Zealanders decides to carry out a peaceful protest. Under the new law, the 
shipment would be called a ‘nuclear facility’ and the protest could be considered 
‘interference’ with the ‘nuclear facility’ and could, therefore, be considered 
an act of nuclear terrorism.

In defining terrorism like this, the bill loses its legitimacy, opens up the potential 
for abuse and interferes with our civil rights.4

Despite such concerns, the amended legislation was passed. The wording 
of the Bill can be found in its entirety in section 13C(1)(g) of the Terrorism 
Suppression Act 2007.

III. ProteSt And the lAW

Assuming that there was no intent to cause death, serious injury, or 
substantial damage to property or the environment, the issue would turn 
on whether the protesters could be said to have been ‘reckless’ with regard 
to such consequences of their actions, or, in relation to the words of the 
Convention, whether the protestors had ‘used’ the facility in such a manner 
as to risk significant environmental contamination.5 Whether an offence 
had been committed would clearly depend on, specifically, what was done 
in a particular case. In the maritime context, merely standing off a nuclear 
vessel and displaying banners, etc, could hardly be anticipated to have such a 

4 Bunny McDiarmid, ‘Right way to tackle terror is not to trample over civilians’, The New 
Zealand Herald, 20 August 2007.

5 It is taken that protestors do generally have an intent to compel parties to ‘do or refrain 
from doing’ certain things. That is the point of the activity. The matter is taken up below, 
under the heading ‘Civil Protest’.
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consequence but what might be said of deliberately obstructing navigation with 
the possibility of collision or grounding of a nuclear cargo vessel? Something 
along these latter lines seems to have occurred in July 1999, when the Pacific 
Nuclear Transport vessel, Pacific Teal, carrying a cargo of MOX fuel bound 
for Japan, was forced to turn back to the English port of Barrow because of 
safety concerns arising from a Greenpeace protest. In this case, the protesters 
towed a raft (on which there was a large inflatable white elephant!) across 
the ship’s path.6

To take a different example, the ships of the Nuclear-free Tasman Flotilla, 
which set sail from Opua in the Bay of Islands in February 2001, planned 
to form a ‘symbolic chain’ (with Australian yachts) but said that they would 
not ‘stop or obstruct’ the ships.7 In the event, they failed to find the nuclear 
cargo ships at all, so it cannot be known what they might have done had they 
succeeded in intercepting their quarry. Objectively speaking, however, what 
was intended would not have fallen within the New Zealand definition of 
terrorism, as originally proposed. As it happened, the same MOX cargo passed 
though the Tasman Sea again some 18 months later on its way back to the 
United Kingdom. In this case Australian Greenpeace protesters ‘buzzed’ the 
ships for some hours using Zodiacs. Two protesters (one a New South Wales 
Senator) also threw themselves into the water just ahead of the ships. Again, 
whatever else might be said of these activities, they would not have been 
‘terrorism’. Although there is a clear risk of harm here, that risk is largely to 
the protesters and thus could not have significant coercive intent.

The July 1999 (Pacific Teal) case, above, is different. Here it might be argued 
that the protest group were at least careless (‘reckless’) as to the consequences 
of their actions, which could have resulted in injury or damage to property, 
or, particularly, in this kind of case, damage to the environment through the 
release of radioactive material. It might even be said that they were ‘using’ the 
ship and the ‘risk’ to achieve their ends. Of course, such an argument would 
crucially turn on the facts of the case. Ironically, the best defence that activists 
would have, would be to argue that the conditions of transportation of MOX 
fuel on PNTL ships are such, that the possibility of the release of radioactive 
material (even in the event of collision or grounding) is in the highest degree 
remote. They were not, in this sense, reckless, since they knew this very well 
(even if they did not publically acknowledge it). The argument strikes this 
writer as very plausible, especially in the Barrow 1999 (Pacific Teal) case. 
The defence might not work so well in the case of damage to property, or 
harm to individuals, both of which are easily foreseeable in a situation where 

6 NZPA-Reuters, 19 July 1999. Bizarrely, this is not the only use of this whimsical tactic. 
Inflated animals were also used by Greenpeace in a timber protest in Spain in 2002.

7 New Zealand Herald, 19 February 2001, p A 7.
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navigation is obstructed in confined waters. In this case, it is arguable that 
the offence would have been terrorism under New Zealand law as proposed, 
notwithstanding the fact that there was no nuclear threat.

In relation to New Zealand domestic law, some of the above discussion is 
moot. The wording of the relevant paragraph (section 13 of the Terrorism 
Suppression Act 2002, as amended) now follows much more closely that of 
the Convention. More particularly, section 5(5) of the Act also provides:

To avoid doubt, the fact that a person engages in any protest, advocacy, or 
dissent, or engages in any strike, lockout, or other industrial action, is not, by 
itself, a sufficient basis for inferring that the person … intends … to compel 
(actions or abstentions) ... or cause outcomes (such as contamination with 
radioactive materials).8

All of this is not to say that the protestors in the Barrow 1999 case, above, do 
no wrong. Arguably, actions of this kind have the potential to do considerable 
damage, not only to commercial interests but also to individuals and the 
environment.

It is also arguable that section 5(5) of the New Zealand Terrorism Suppression 
Act (cited above) actually fails in its purpose, in that persons engaged in 
protest, etc, frequently do intend to compel actions or abstentions. This, 
as noted earlier, is precisely their purpose. The protesters at Barrow were 
intending to prevent the ship from sailing, just as picketers blocking the 
entrance to a New Zealand supermarket or port, over pay or the use of (say) 
non-union labour, are intending to compel owners to comply with their 
demands. Similarly in the maritime context, the activities of Sea Shepherd 
can hardly be interpreted as other than having the objective of forcing the 
whaling companies to desist.

The second part of the clause is more difficult to interpret. If certain ‘outcomes’ 
are plausible consequences of certain actions, how can it be inferred that they 
were not intended?

8 It may also be noted in passing that protest action would generally not be terrorism under 
British law. In this case, the relevant provision can be found in section 10(2) of the Terrorism 
Act 2006 (UK) which provides:

 A person commits an offence, if in the course of or in connection with the commission of 
an act of terrorism or for the purpose of terrorism, he uses or damages a nuclear facility in 
a manner which –

 (a) causes a release of radioactive material; or
 (b) creates or increases a risk that such material will be released.
 (UK Terrorism Act 2006, Part I, 10 (2).
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IV. ‘cIVIl’ ProteSt

Civil disobedience is commonly seen as occupying a position somewhere 
between legitimate political activity in a civil society and manifest illegality. 
Following Held, it is taken to be ‘violation of law justified in terms of 
conscience, rather than personal gain’.9 Arguably, this is an empty category 
in democratic societies, since such societies provide civil means to change 
law and policy. Of course, this does not apply where (for whatever reason) 
the concept of civil order does not apply and institutions do not supply 
opportunities for the free expression of opinion, or positively suppress 
them. The case of the oceans is different, again. Here it may be additionally 
argued that the issue is not one of freedom of speech but rather one of lack 
of interpretation and enforcement of existing laws.

The general problem with political activists is that they tend to be unable to 
tolerate a world that does not conform to their ideals, so they cannot limit 
themselves to persuasion. This is what activists have in common with terrorists. 
Terrorists cannot accept a world in which Islam, for example, is not dominant. 
Equally, some environmental activists, Greenpeace for example, cannot accept 
a world in which civilian nuclear activities (or the killing of whales or the 
felling of native forests) continue. Both are thus driven to activities which 
are (in their various ways) coercive, and the reason why, even in the case of 
protest groups, this is unacceptable is that it is subversive of the whole notion 
of a civil order. Attempts to coerce persons whose activities are not illegal (and 
who cannot be persuaded), inevitably risk harm and loss. This arises either 
through the resistance of the persons concerned, or through the defensive 
activities of law enforcement or security agencies. Notwithstanding that it 
is hard to accept, the principle here is that, in a civil society, if we cannot 
persuade our fellow citizens, then we must accept that things will not change. 
The principle has a familiar utilitarian basis, in that it will be generally in the 
interests of citizens (even those with minority interests) to accept policies 
or practices of which they disapprove, rather than to live in a society where 
matters of public policy are determined by trials of strength.

Of course, this principle is difficult to accept where we have strong opinions 
on the substantive matter. Here, we may be inclined to think that some latitude 
should be accorded where the cause is manifestly a ‘good’ one and where those 
who support it are relatively weak in their capacity to influence events. This 
is sometimes described as the application of a ‘sliding-scale’ and the concept 

9 Virginia Held, ‘Civil Disobedience and Public Policy’, in Edward Kent (ed), Revolution 
and the Rule of Law, p 92.
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was dramatically illustrated in the Kingsnorth Power Station case (2008).10 In 
this case Greenpeace activists scaled a power station chimney to paint a slogan 
against coal-fired power generation. They were removed from the chimney 
before they were able to complete the job and prosecuted in Maidstone Crown 
Court (England). In a surprising turn of events, they were acquitted by the 
jury on grounds of ‘lawful excuse’, specifically, that they acted against the 
greater damage of anthropogenic global warming.11

Even if we are persuaded by an apparent consensus on the dangers of 
human induced climate change (and this author is not) we might wonder 
about the desirability of allowing such extra-legal activity and, especially, 
in a democracy. It must surely encourage a perception that all campaigners, 
for whatever cause, may claim ‘lawful excuse’ to impose harm (costs or 
damage to interests) on individuals, organisations, or society as a whole in 
the pursuance of that cause. On the other hand, if we don’t wish to do this, 
we need to take a strong line with the ‘sliding-scale’, especially in the context 
of a stable, democratic society. This may be a more difficult project in the 
relative anarchy of the oceans but if we wish to lessen that anarchy, it may 
be worth the attempt.

V. A MArItIMe code

A maritime code12 would concern all sea areas beyond the territorial waters 
around states and would govern all activities directed towards securing 
political ends in the maritime environment, where at least one of the parties 
is not a state party. It would thus not encompass piracy (where the motivation 
is taken to be criminal, rather than political), nor would it encompass acts of 
war. Instead, it would aim to regulate what might be termed ‘maritime civil 
disobedience’, where the term ‘civil’ denotes what has been called in the 
context of action within states, a ‘partial claim’ of justification. The claim 
of (morally) justified lawbreaking is thus based on an ‘exception’ principle. 
The specific cause is exceptionally morally worthy and the law-breaking is an 
exception to the general acceptance of an obligation to obey the laws of the 

10 Full details of the case available at <www.sourcewatch.org/index.php?title=Kingsnorth_
Power_Station> accessed 23 October 2008.

11 J Vidal, Not guilty: the Greenpeace activists who used climate change as a legal 
defence, The Guardian, Thursday 11 September 2008, available at <www.guardian.
co.uk/environment/2008/sep/11/activists.kingsnorthclimatecamp> accessed 17 November 
2009.

12 The word ‘code’ is used here to indicate that the provisions of such a document would not 
be legally binding but would rather set out an ideal of behaviour for all parties.
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land.13 The civil disobedient is thus neither an anarchist nor a revolutionary, 
since both of these make a total claim with respect to the authority of the 
state, though the reasoning in each case is different. The anarchist denies any 
authority to the state on the grounds that it takes from his personal (moral) 
authority. The revolutionary, on the other hand, merely denies the status of a 
particular sovereign administration. He does not deny state authority per se. 
Indeed, he may aspire to become such an authority himself.

Of course, the anarchistic impulse to accord primacy to individual moral 
authority is a matter of degree. In the maritime context, this is illustrated by 
the activities of Paul Watson and the Sea Shepherd Conservation Society.

In formulating such a code, general principles of civil conduct apply and the 
foremost of these is that, where differences of opinion exist with regard to 
policies or practices, these differences are resolved by processes which are 
essentially persuasive, rather than coercive, and that this requirement applies 
to all parties, both informal and institutional.

Adoption of such a principle may be justified by reference to what may be 
taken as the fundamental principle of moral action: the principle of non-
malevolence. This states that all members of a moral community have a duty 
to avoid intentional harm to other members of that community. For present 
purposes it is taken that the moral community in question is the whole of 
humanity. It does not include the animal or natural world. It is thus taken that 
practices to which there may be objection, such as certain kinds of exploitation 
of the oceans (whaling, mineral extraction), or the transportation of what may 
perceived as dangerous materials (oil, nuclear materials), or transportation 
in connection with undesirable practices, such as logging, may be seen as 
‘harms’ to human interests, rather than (from a moral point of view) harms 
to the natural world.

13 This is essentially the position of Gandhi and followers such as Martin Luther King:
 The lawbreaker breaks the law surreptitiously and tries to avoid the penalty, not so the 

civil resister. He ever obeys the laws of the state to which he belongs, not out of fear of 
sanctions but because he considers them to be good for the welfare of society. But there 
come occasions, generally rare, when he considers certain laws to be so unjust as to render 
obedience to them a dishonour. He then openly and civilly breaks them and quietly suffers 
the penalty.

 D Dalton (1996) Mahatma Ghandi: Selected Political Writings, Hackett Publishing Company, 
Inc, at 61.

 For present purposes it is taken that the principle may be applied to the breaking of civil 
order or trespass laws in order to protest against policies or practices which may be taken 
as obnoxious.
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From this starting point we may seek to establish a set of secondary moral 
principles, which effectively lay out a code of conduct for the international 
maritime environment by analogy with the Geneva Convention rules for 
international conflict.14 Further down the track, it may be envisaged that 
such a code could evolve into a convention, which might, in turn, be taken 
up into domestic law, which would make the citizens of a particular country 
liable to legal sanction in their own country in respect of their activities in 
the international domain.

It is also worth noting that international humanitarian law distinguishes jus ad 
bellum from jus in bello. It is proposed to follow this practice by distinguishing 
‘causes’ (say opposition to whaling, or the international transportation of 
nuclear materials), from what may or may not be done in the maritime 
environment to promote the cause. Thus, any supposed right to political action 
is limited by a general requirement to do no intentional (or reckless) harm.

A. Greenpeace Opposition

As indicated earlier,15 limitations of the sort envisaged here are likely to be 
seen by protest groups as an infringement of their human rights. Greenpeace 
has already signalled this in a memorandum to the International Maritime 
Organisation, in which they say that even a non-binding code would be an 
unwarranted limitation on freedom of expression. The extent of the freedom 
of expression that they claim is illustrated in the example that they give of 
legitimate (‘non-violent’) protest (‘a fundamental tenet of all Greenpeace 
activities’) as apparently sanctioned in a 1998 judgement of the European 
Court of Human Rights. In this leading case a group of grouse-shooting 
protesters are said to have deliberately walked into the line of fire of the 
shooters and were subsequently restrained. The Court held:

It is true that these protests took the form of physically impeding the activities 
of which the applicants disapproved, but the Court considers nonetheless 
that they constituted expressions of opinion … The measures taken against 
the applicants were, therefore, interferences with their right to freedom of 
expression.16

This is a judgment that might be politely called ‘counter-intuitive’. The 
situation clearly risks serious harm to protesters, even if it is a risk they are 
apparently willing to take. It also risks harm to grouse-shooters, in that they 

14 Available at <www.icrc.org/ihl.nsf/CONVPRES?OpenView> as viewed 17 November 
2009.

15 Refer to Protest and the Law p 63.
16 Case of Steel and Others v The United Kingdom, Strasbourg, 23 September 1998, paragraph 

92 (67/1997/851/1058), accessed date.
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may inadvertently shoot a protester and this may result in serious harm to 
themselves by way of post-traumatic distress order, for example. In this case 
there is nothing to signify that the grouse shooters were willing to take this 
risk. Again, the details of the situation remind us of the fundamental similarities 
between Greenpeace activists and terrorists. The episode has some of the 
hallmarks of what has come to be called, in another context, ‘martyrdom 
operations’.

More particularly, the general principle of allowing a party to ‘physically 
impede’ the legal activities of another on the grounds of moral objection, is an 
extraordinary one. It would be productive of considerable harm and damage 
(and, indeed, violence) as parties so impeded attempt to carry on their lawful 
business. It is thus not recognised in the suggested code below.

VI. SoMe eleMentS oF A MArItIMe code

On the model of the original Geneva Convention for the Amelioration of 
the Condition of the Wounded in Armies in the Field 1864,17 the suggested 
‘Maritime Code for the Regulation of Protest Activity on the High Seas’ 
(carried as an appendix), is a very brief document, which is intended to be 
suggestive, rather than comprehensive. In what follows, some justification for 
the principle elements of the proposed code is offered. It is also recognised 
that many of the activities referred to below are already proscribed (directly, 
or by inference) under international agreements, such as the SOLAS18 and 
COLREGS19 conventions, concerned with the safety of life at sea and the 
prevention of collisions.

A. Problems of Close Approach

The principle here must be that protest vessels may approach the vessels or 
equipment of other parties for the purpose of securing evidence, or displaying 
their opposition to practices or activities but they may not, in relation to such 
parties, approach closer than a distance, which should be specified. Incidents 
such as the 2002 attack on the USS Cole and the French oil-tanker Limburg 
illustrate the dangers of allowing inflatable speedboats of the kind also favoured 
by protest groups, to approach unchallenged. In these sorts of circumstance, 
ships that do allow close approach may risk serious damage if the approaching 

17 Available at <www.icrc.org/IHL.nsf/FULL/120?OpenDocument> accessed 3 December 
2009.

18 International Convention for the Safety of Life at Sea (1974), 1 United Nations, Treaty 
Series, vol 1184, p 2.

19 Convention on the International Regulations for Preventing Collisions at Sea (1972), United 
Nations, Treaty Series, vol 1050, p 16.
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vessels are not challenged (and they turn out to be terrorists). On the other 
hand, protesters may risk being mis-identified as terrorists and subjected to 
lethal fire, where the subjects of their protest are capable of responding in 
this way. More generally, too close an approach by protest vessels will tend 
to prejudice safe navigation and risk harm to both parties, and even to third 
parties. The suggested prohibition applies a fortiori to attempts to actually 
cause damage to other vessels, or their equipment, or to their personnel and 
should also encompass the fitting on protest vessels of devices or attachments 
designed specifically to damage other vessels or their equipment.

B. Boarding or attempting to board

There have been several examples of this in both the nuclear transportation 
and the whaling context. On the face of it, merely getting on board a ship and 
unfurling a banner, for example, before being taken away by the authorities 
as occurred in the case of antinuclear protesters in the Baltic in 2007, might 
seem a minimal harm in relation to the major issue with which the protesters 
are concerned. On the other hand, serious danger could arise, if crew attempts 
to interfere with this process result in would-be boarders falling into the sea 
and coming close to the propellers. Again, boarding may be an essential part 
of a wider action which is intended to be more damaging, or which risks 
such damage, whatever the protesters may be intending. Recently, whaling 
protesters in the Southern Ocean left behind a tracking device, intended to 
enable the protesters to find the fleet at a later date.20 If this happened to a 
nuclear cargo ship, protesting boarders (wittingly or not) might leave behind 
the means for terrorists to find the ship at sea, which could result in a quite 
different threat.21

C. Obligation to persons in difficulty

It is a self-evident requirement of any code of this kind, that persons in 
difficulty, either because they are in the water or because their boat is disabled, 
must be given assistance by the nearest party able to give such assistance, and 
that such persons should be returned to the vessel or vessels from which they 
came. On the other hand, to deliberately contrive the ‘persons in difficulty’ 
situation, such as by jumping into the water ahead of another vessel, ought 

20 R Taylor, Protesters say they have bugged Japanese whalers, Reuters, 24 February 2008, 
available at <www.reuters.com/article/environmentNews/idUSSYD23429520080225> 
accessed 3 December 2009.

21 But note the formidable problems that terrorists would still have in taking the ship or cargo, 
Smith, above n 1.
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to be forbidden. Apart from the inherent danger of this situation, both to the 
protester and potential rescuers, it might also be seen as the maritime equivalent 
of Geneva’s ‘perfidy’.

D. Obligations on relevant states

There ought to be a general obligation on Flag States and States within whose 
territorial waters proscribed events occur, to take firm action with regard to 
protesters who infringe these rules. Domestic authorities have frequently 
failed to discharge these responsibilities adequately, as in the 2007 situation 
of the Atlantic Osprey which was carrying a cargo of nuclear material from 
the Swedish port of Studsvik. The vessel was boarded twice in twenty-four 
hours, as Swedish magistrates had released arrested protesters so quickly, they 
had time to return before the ship left Swedish territorial waters.22

Littoral states also need to accept responsibility for ensuring adherence to the 
principles of ‘civil’ protest by refusing to provision and refuel ships engaged 
in the sorts of illicit activity described above.

VII. concluSIon

There is a problem with the behaviour of extremist protestors in the maritime 
context when it has the potential to cause considerable harm and loss. This 
problem should be dealt with by the promulgation of a code of conduct, 
which is supported by the relevant international and domestic authorities. 
It is also noteworthy that the nature of some of these protest activities is 
such, as to render the maritime transportation of materials such as nuclear 
fuel or waste potentially more vulnerable than it otherwise would be. This 
provides a second reason for limiting the behaviour of genuine protesters. 
General acceptance by the protest community of a range of activities, which 
are essentially non-coercive, would also have the effect of eliminating the 
possibility that their actions could be considered as falling within the legal 
definition of terrorism. None of this would infringe the inherent right of all 
persons to represent their views on the better ordering of human society both 
forcefully and persistently.

22 R Edwards, Greenpeace activists ‘risk their lives’, Herald Scotland, 16 August 2008, 
available at <www.heraldscotland.com/greenpeace-activists-risk-their-lives-1.828444> 
accessed 3 December 2009; Greenpeace activists arrested on board nuclear waste ship, The 
Local: Sweden’s News in English, 6 October 2007, available at <www.thelocal.se/article.
php?ID=8708&print=true> accessed 17/12/2007).
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APPendIx

MArItIMe code For the regulAtIon oF 
ProteSt ActIVIty on the hIgh SeAS

1. Protest vessels may approach the vessels or equipment of other parties 
for the purpose of securing evidence, or displaying their opposition to 
practices or activities but they may not, in relation to such parties:

a) Approach closer than 500 metres;

b) Interfere with the safe navigation or the equipment of any other 
vessel;

c) Intentionally or recklessly harm, or attempt to harm individuals, or 
damage or attempt to damage property or the environment;

d) Attempt to remove or release materials from another vessel;

e) Be equipped, or fitted with devices or attachments designed specifically 
to damage other vessels or their equipment;

f) Board, or attempt to board.

2. Persons in difficulty, either because they are in the water or because their 
boat is disabled, must be given assistance by the nearest party able to give 
such assistance. After any such incident, persons thus aided (and their boat, 
or boats, if any) are to be returned to the vessel or vessels from which they 
came. It is forbidden to deliberately contrive the ‘persons in difficulty’ 
situation, such as by jumping into the water ahead of another vessel.

3. Where medical, or other assistance, is offered, parties so helped should 
be returned to their own vessel as soon as practicable.

4. In no case may persons be held as a hostage to coerce the future behaviour 
of another party.

5. There is a general obligation on Flag States and States within whose 
territorial waters proscribed events occur to take firm action with regard 
to protesters who infringe these rules.



Responding to the Economic Crisis: 
A Question of Law, Policy or Politics

Professor Margaret Wilson*

I. IntroductIon

I have been asked to consider the role of the law in the fallout from the financial 
and economic crisis that by the end of 2007 had become the problem but 
turned into a crisis by the end of 2008. Governments were called on to rescue 
financial institutions and to try and to contain the flow on to the real economy. 
With government intervention the question arose whether regulation of the 
markets was a necessary or desirable course of action. The debate around 
the question seemed somewhat unreal in the face of the reality that much of 
the neo-liberal policy frameworks with their no or regulation ‘lite’ regimes 
were responsible at least in part for the crisis the world faced. In this address 
I argue that the question is not whether to regulate or not to regulate, it is the 
type and nature of the regulation that is the issue.

II. the econoMIc crISIS In neW ZeAlAnd: cAuSeS And reSPonSeS

The financial crisis that hit the world late in 2008 has quickly turned into an 
economic crisis with effects even on New Zealand, though compared with 
the reaction of governments in other countries New Zealand’s response has 
been rather laid back. Certainly New Zealand through the Australian owned 
banks has avoided the worst excesses of the sub prime debacle, but it is the 
knock on effects of the availability of credit that has affected the New Zealand 
economy that is so dependent on trade. So far the government response to 
the crisis has been to address the short term effects but as yet no long term 
response to the statutory framework that regulate our financial system has been 
made. The assumption appears to be that once this blip has passed there will 
be a return to normal business and no rethinking or policy change is required. 
This approach is consistent with the general non-intervention approach of the 
government to public policy issues. This approach is indicative of the neo 
liberal policy framework.

Such observations are coloured by the three months that I spent in the 
United Kingdom in the early part of 2009, as a Visiting Fellow at Cambridge 
University Faculty of Law, along with an attempt to keep up with the various 

* School of Law, The University of Waikato.
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overseas analyses. During my time in the United Kingdom I was rather 
surprised at the New Zealand assessment of the crisis that implied if we all 
just think positively it would not be so bad or all go away. While the power 
of positive thinking has its place, this assessment was somewhat fanciful and 
displayed ignorance about what is a serious global situation from which New 
Zealand will not be immune.

While there is much that can be said about the current economic crisis, I agree 
with Stephen Green, Group Manager of HSBC Holdings plc, who wrote there 
are four key realities that will have to be taken into account in any new world 
order. The first is that there is no alternative to capitalism; the second is that 
we cannot turn the clock back; third government oversight, regulation and 
at times intervention are essential; and fourth the global balance of power is 
shifting from west to east and that the framework of international institutions 
needs to be redrawn to reflect the new realities of globalisation.1

While the current crisis has been a fruitful source for analysis there is one core 
question that keeps arising and will need to be addressed both domestically 
and globally: that is whether there is a need for more regulation of the 
financial sector. The debate whether a successful economy is achieved through 
regulation or market is central to the ideology surrounding neo-liberalism that 
has dominated the policy settings not only in New Zealand but the United 
States, United Kingdom and to a lesser extent Europe and Asia over the past 
30 years.

New Zealand became a casebook example during the 1980s and 1990s of the 
policy of deregulation of the economy. The underlying rationale for this policy 
was that economic prosperity was best achieved through market mechanisms 
being able to operate freely without the constraints of statutory regulation. 
The market policy paradigm was also applied to social as well as economic 
policy. State intervention was seen by the policy makers as a constraint on 
individual freedom. Individuals were best able the theory argues to determine 
their own self interest. Notions of community and society were no longer 
drivers of public policy.

While governments were able to implement neo-liberalism the legislative 
process and the courts were not so easy to control. Allegations of judicial 
activism were raised however and became most obvious in the attacks on the 
Employment Court in 1990s. The arguments were usually framed in terms of 
the superiority of the common law over legislation. Judges, or at least some 
judges, were considered better determiners of public policy than the Parliament 

1 S Green, ‘Seeking Salvation’, New Statesmen, 6 July 2009, 34-35; S Green, Good Value: 
Reflections on Money, Morality and an Uncertain World, Allen Lane, 2009.
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because they determined matters on a case-by-case basis, which avoided any 
significant change to public policy. This environment was considered to be 
better for business because it provided greater certainty and stability.

This analysis ignored the fact that social and economic change was part of the 
democratic process and when the courts failed to deliver pressure was exerted 
through the political process for such change. Arguably, it is not the role of 
the courts to deliver economic or social justice but to determine individual 
disputes on the basis of the law, as it is known. By and large this is what the 
courts have done in New Zealand. They are not agents of economic or social 
change. That has traditionally been the role of the Parliament. Unfortunately 
the relationship between the courts and Parliament in the New Zealand context 
has not been subjected to much evidenced-based research with the consequence 
that ideology has tended to prevail in the public debate.

The afore-mentioned issues are too broad and complex to be considered in any 
great detail in this paper, the focus of which is the current economic crisis. With 
regards to the question of the role of the law in the economic crisis, it is my 
opinion that the polarisation of the issue into market versus regulation is not 
helpful. Whatever the ideological rhetoric there has always been regulation. It 
is the nature and type of regulation that has been the focus of debate. It is true 
that the neo-liberal policy paradigm has produced a ‘regulation lite’ regime. 
Since 1984 statutory frameworks have been constructed around the delivery of 
public and private services that permit the greater operation of market forces 
to determine outcomes. Any attempt to depart from that framework has been 
greeted with considerable criticism from lobbyists and the media.

It is also true the Labour governments of the past nine years attempted to 
introduce a more centre position with a better balance between market forces 
and state support. Arguably, however, a neo-liberal policy framework is 
still common in the delivery of policy advice. Notions of a small state with 
minimal state intervention to correct the inequities in the contracting model, 
wherein privatisation is reinvented as public/private partnerships are still 
dominant in public policy. In this respect New Zealand is again standing out 
from the crowd. Other countries, United Kingdom and the United States, are 
beginning to reassess the balance between state and market instruments of 
regulation. This reassessment has come with the recognition that without the 
state to bail out the financial sector, states would be in a worst position than 
they are currently in.

Whatever ideological position is taken in the market versus regulation debate, 
the stark reality facing the world today is that a ‘regulation lite’ statutory 
framework has contributed to the collapse of the financial system. It has led 
to the need for unprecedented state intervention to rescue that system through 
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the use of taxpayers’ money, most of whom never benefited from the rampant 
market forces that have produced this state of affairs. ‘Regulation lite’ is not the 
only cause, of course. The tendency to human greed and the assumption that 
the banks’ own self-interest, itself a tenet of the free market, would provide a 
corrective against disaster have also contributed.2 In such circumstances it is 
not surprising answers are being sought as to who is responsible for this mess 
and what actions should be taken to ensure it never happens again.

My time in the United Kingdom provided me, fortunately, with easy access 
to much informed commentary on the current situation. There was much soul 
searching as to how this situation had been allow to occur, why people were not 
warned, and who was to blame. Top bankers appeared before select committees 
to apologise. In my opinion, the ritualistic nature of such appearances rendered 
that latter rather unreal and the spin doctors had prepared the bankers well for 
the onslaught of criticism. Bankers were followed by journalists as inquiries 
were made into the latter’s role and whether had they made a bad situation 
worse. They defended themselves with the normal justifications of we only 
report the events, but also pointed out some of them had been warning those 
who would listen that all was not well in the financial sector. It is true also that 
prophet academics and commentators had raised concerns, as had employees of 
financial institutions. Unfortunately nobody was interested in listening because 
often what was done was ‘within the law’ and there was an assumption ‘they’ 
must know what they are doing.

Such hearings and musing may have had therapeutic value but they are not 
necessarily helpful in finding a way forward in the framing of a new statutory 
framework. It is essential that a proper analysis of the causes of the collapse 
is undertaken to ensure any new framework addresses the causes and not the 
ideology of the crisis. The most favourable approach is one that recognises 
there is a role for the market and a role for the state to regulate. An approach 
which must also be favoured is one that acknowledges the reality of the 
technology that enables the transfers of capital between and amongst countries 
quicker than most of us can open our computers. In other words this is a 
global issue, not just a domestic issue. Given the size of New Zealand and the 
recent manner in which it has retreated somewhat from internationalism, it is 
a reasonably safe assumption that we will have little influence over whatever 
regime emerges from current talks, in Europe and the United States and the 
G 20 whose objective is to redress what is seen as a global crisis.

2 D Tuckett, ‘Addressing the Psychology of Financial Markets’, Institute of Public Policy 
and Research (IPPR), Tomorrow’s Capitalism, May 2009.
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III. A WAy ForWArd: A PrIncIPleS-bASed APProAch

While citizens in New Zealand expect the law to protect them against 
wrongdoing, including financial wrongdoing, the truth is it is very difficult to 
find rules based framework that will do this. The complexity of issues makes 
it difficult for a rules based system to cover every situation. Also the costs of 
enforcement are prohibitive for most people. The institution that is meant to 
protect the consumer by ensuring there is competition is the marketplace, the 
Commerce Commission, is under attack by market players who know they 
have many more resources than the Commission.

A rules based system also requires equality of information by the contesting 
parties. It is interesting to observe that much of the cost of litigation in this 
area is caused by the costs of discovery as the parties seek to find relevant 
information to help their case. The problem of a lack of transparency in the 
affairs of some companies has been highlighted by the plight of investors in 
finance companies that collapsed in 2008. For perfect markets to work there 
must be perfect information. It is obvious a lack of relevant information has 
been detrimental to many New Zealand investors, particularly those who 
lost their lifetime savings and saw their pensions disappear in high profile 
collapses of finance companies.

Good decision-making also requires no conflict of interest or for such 
conflicts to be declared. While conflicts of interest are a normal part of life 
in a small country like New Zealand, we have not found the best way to 
ensure transparency or avoidance of these conflicts. A small cadre of people 
runs New Zealand business so the appointment of a wider range of people 
to boards may be something that could at least be tried. In this regard, there 
is abundant research that highlights the financial benefit to companies with 
women on their boards and how few women are considered competent or 
capable enough to serve on private sector boards.

Therefore, when it comes to looking for appropriate regulatory regimes in this 
area are principles, as opposed to rules, based, approach is preferable. This 
approach may make interpretation or enforcement more difficult and there 
will be cries of uncertainty. The current system can hardly be argued as an 
example of great certainty, however. It has collapsed and this seems to have 
come as a surprise to most banks and the institutions that supported them.

One starting point for a new approach is to acknowledge that it is unrealistic 
to assume that the market can, or should be banned. It is equally unrealistic 
to argue for an unconstrained market. A democratic society requires that 
individuals be free to exchange goods and services and have their value 
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determined by the market. Citizens, however, expect their market relationships 
to be conducted in an ethical manner. This does not mean risk is not taken 
but the nature of the risk is what in dispute when it comes to policy. It also 
means all participants in the new framework must take responsibility for the 
good management of the system.

Consideration should be given to the principles approach for a regulatory 
framework put forward from come from Davis, Lukomnik, Pitt-Watson,3 and 
research undertaken by the Institute for Public Policy Research.4 They studied 
the causes of the financial crisis in detail in an attempt to find a more enduring 
future for capitalism. They argue an effective economy is like a political 
system that works effectively: it has checks and balances, accountabilities 
and responsibilities, information flows and cultures. The bipolar thinking of 
regulation versus market does not provide the way forward. The principles 
which, they argue, should be incorporated in a regulatory framework are:

• entities must be responsible for their actions;

• to have responsibility the entities must be accountable:

• to be accountable there must be relevant reliable information;

• that information must be independently prepared (not by rating companies 
paid by those they rate);

• and there must be vigilant oversight by all the market participants.5

Although these principles may seem like commonsense they would require a 
fundamental rethinking of our current financial system. A holistic view of the 
inter-connection between various actors and processes is required not only 
domestically but globally. Whether New Zealand undertakes a reform of its 
system will depend both on the perception of whether reform is required, and 
whether there is sufficient political pressure from those adversely affected by 
deficiencies in the financial sectors for such reform. This is largely a matter 
within our own control. Regulatory changes on a global level however are 

3 Stephen Davis, Jon Lukomnik, David Pitt-Watson, ‘The New Capitalists: How Citizen 
Investors Are Reshaping the Corporate Agenda’, Harvard Business Press: Harvard, 
2006.

4 Stephen Davis, Jon Lukomnik and David Pitt-Watson, Towards an Accountable Capitalism, 
Institute for Public Policy Research: London, March 2009, available at <www.ippr.org.
uk/members/download.asp?f=%2Fecomm%2Ffiles%2Faccountable_capitalism.pdf> as 
viewed 5 January 2010.

5 Ibid, p 3.
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largely outside our control. The construction of global regulatory framework 
is task of considerable challenge for all parties, but is actively being 
discussed.

IV. concluSIon

There is a role for the law to regulate the market. That is not the issue. The 
issue is what is the nature and form of that regulation. Arguably, what would 
be helpful is if ideology was placed to one side while an evidenced based 
study of a new regulatory framework was undertaken. If this does not happen 
we are destined to a boom and bust mentality and to query why our economy 
continues to perform so badly. The basis of any effective political or economic 
system is the maintenance of a sufficient level of trust in those to whom we 
entrust to make decisions. A lack of trust may well be at the heart the issue. 
As trust has little financial value at the moment, it may take some time to 
affect a full recovery.



Who Decides where a Deceased Person 
will be Buried – Takamore Revisited♣

Associate Professor Nin Tomas*

I. IntroductIon

On 6 June 1910, the front page of the Colonist,1 a South Island Daily ran the 
following story:

Quarrel over a Burial

A peculiar and interesting law case is said to be likely to eventuate shortly 
in connection with the recent death at Ngaruawahia of a native chief of the 
Tainui tribe.

… A chief named Honana died at Ngaruawahia on April 26th last. A tangi was 
duly held, … Now Ramana Nutana, the leading chief of the Tainuis, desired 
that the dead Honana should be buried at Raglan, where he had been born, and 
where his parents were interred, while ‘King’ Mahuta ordered that the remains 
be interred in the ‘royal’ burying ground on Taupiri Mountain.

The mana of Mahuta was upheld by the burial of the late chief at Taupiri, 
but Ramana Nutana was not satisfied. He is said to have telegraphed to three 
of his people at Raglan to join him at Taupiri. They duly responded to the 
call, and meeting Ramana Nutana, who meantime had armed himself with a 
shovel, the four repaired in a buggy, in the dead of night on the Friday, to the 
place of burial at Taupiri. Arrived at the graveyard the four natives dug up 
their late chief, and placing the coffin in the buggy proceeded to transfer it to 
Raglan. En route Ramana Nutana is said to have called at his own house at 
Ngaruawahia, at five a.m. on the Saturday, and to have told his wife to inform 
Mahuta that he had secured the corpse. With his three assistants he reached 
Raglan at 10 a.m. on the Saturday. A little later the constable at that place is 
stated to have received a telegram from Mahuta asking him to bring back 
to Ngaruawahia the living chief and the dead one. The informant states that 
the police officer, however, could not discover any law under the provisions 
of which he could hold either Ramana Nutana or his resurrected friend. The 
benefit of the constable’s doubt went to the credit of Ramana Nutana, who, 

♣ This article is part of the Nga Tikanga Mate Research Project funded by Nga Pae o te 
Maramatanga, to examine the impact of Māori and Pakeha cross-cultural marriages on 
Māori burial practices.

* Faculty of Law, University of Auckland, NZ. Nin is grateful to Paul Meredith for providing 
historical information on past Tangi proceedings.

1 Volume LII, Issue 12812.
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on the Sunday afternoon unobstructed by the bewildered guardian of the law, 
and supported by his tribesman, reburied the much-travelled body of Honana 
alongside his parents’ graves.

The sequel to this interesting story consists in the statement of the informant 
to the effect that Ramana Nutana has received word from Auckland that he 
and his three companions in the midnight trip to the Taupiri graveyard are to 
be served with summonses issued at the instance of Mahuta.

Five Tainui chiefs were duly convicted with breaching the Cemeteries Act. 
Loughnan SM, decided, however, that conviction was sufficient without 
imposing punishment or costs because ‘it was only right that he should be 
buried with his ancestors.’2

Over one hundred years later, in 2007, James Takamore died suddenly in 
Christchurch. Before burying him in Christchurch, his non-Māori partner, 
Denise Clarke, consented to his lying in state at Te Whare Roimata Marae, 
believing that he would want some link to his Māori heritage. A party which 
included his mother and two siblings arrived from Tuhoe to make a tono 
(request) for the tupapaku (deceased’s body) to be returned to the family urupa 
(burial ground) to lie with his tipuna (ancestors). A heated discussion ensued, 
after which Clarke and her son withdrew for the evening. The following day 
the deceased’s body was removed before she arrived, and without her consent, 
and taken for burial at the family urupa at Kutarere in the North Island. 

On 21 August, a High Court injunction was issued ordering the burial to be 
restrained and the Police to take custody of the body pending a further Court 
order. At the same time, however, the tangi and burial were taking place 
at Kutarere. The Police did not intercede in the tangi proceedings, fearing 
that the force available was not large enough to execute the order.3 Further 
discussion between the parties in the following months did not resolve the 
dispute. Clarke then sought court orders to allow her to exhume the body for 
reburial in Christchurch and to restrain Takamore’s family from interfering 
with removal activities. The court found in her favour,4 stating that she had 
been deprived of legal possession of the body to the extent that it had not been 
‘properly’ buried.5 His Honour did not make the orders requested, leaving room 
for the parties to comply voluntarily with his judgment instead. The matter 

2 Ashburton Guardian, 23 July 1910, 4.
3 NZ Herald, 23 August 2007. 
4 Clarke v Takamore, (unreported) HC Christchurch, 29 July 2009, Fogarty J, CIV 2007-409-

001971.
5 [para 90].
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remains unresolved, however, with legal counsel for the whanau stating that 
they were disappointed by Justice Fogarty’s ruling but had no plans to give 
back the body.6 

These two examples show the difficulty New Zealand courts face when 
trying to resolve disputes concerning the burial of loved ones, when one or 
both of the parties is Māori. In the above cases the aggrieved parties sought 
the intervention of the law to protect the priority interests that they believed 
they held in determining the final resting place of the deceased. The disputes 
raise the central question of who has the right to decide where a deceased 
person is to be buried? An ancillary question is: What is the best process for 
decision-making in such an emotionally fraught situation? The answer to the 
first question depends on whether one applies principles developed within 
English law and history which favour granting individual entitlement to the 
executor, spouse, a child, a parent, or a sibling, in that descending order; or 
tikanga Māori (Māori custom law), where historically, death is a public matter 
and the whanau (extended family) and wider community are all, prima facie, 
entitled to be involved in the decision-making. In the Honana case, Mahuta 
relied on his senior status within Māori society to support his right to call with 
authority from within a Māori custom law framework, for the intervention of 
the Pakeha law to uphold his interests. Clearly, from his point of view, he was 
invoking the law in a subaltern capacity to carry out his wishes. In Takamore, 
however, Clarke is looking to the authority of the law to protect her interests 
as an individual against the application of tikanga Māori, whether or not it 
has been accurately applied in Māori custom law terms.

The case of Takamore is unremarkable in its outcome. It simply applies the 
standard English legal doctrine that an executor or spouse (Clarke is both) has 
the right to decide the manner and place of burial of her partner over anyone 
else. It pays respectful lip service to Tuhoe tikanga but also places it beyond 
the purview of New Zealand law because ‘Tuhoe tikanga is for Tuhoe to 
develop, or not as the case may be’ and practice amongst themselves.7 It was, 
however, for the court to decide the extent of recognition to be provided Tuhoe 
tikanga as part of general New Zealand law. Furthermore, individual rights 
rather than communal duties of a public nature is the currency of that law. As 
noted by Fogarty J: ‘there is a fundamental difference in starting point between 
the individual freedom assumed by the common law against the collective 

6 NZ Herald 31, July 2009.
7 [para 79].
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decision making of tribal custom.’8 Relying on unchallenged evidence of the 
deceased’s desire as an individual, to sever his traditional family links and to 
be buried in Christchurch,9 His Honour held:10

… Mr Jim Takamore chose to live outside tribal life and the customs of his 
tribe. Under the common law he was entitled to expect the choices he made 
during his life to be respected by the executor of his will when it came to the 
decision as to his funeral. This is even more so because he chose as the executor 
of his will his life-long partner. … The collective will of the Tuhoe cannot be 
imposed upon his executor and over his body, unless he made it clear during 
his life that he lived in accord with Tuhoe tikanga.

In consequence of this, there was ‘no legal authority for the defendants and 
other members of Tuhoe to dispossess Ms Denise Clarke of the body. The 
taking of the body was unlawful, and so it is not properly buried. Ms Denise 
Clarke is entitled now to possession of the body, as the executor.’11

The outcome of Takamore can be contrasted with that of Otieno v Ougo,12 a 
Kenyan case in which a prominent Nairobi criminal lawyer, Silvano Otieno, 
died intestate in 1986. A dispute arose between his only widow, Edith Otieno, 
a well-known Kenyan politician, and his younger brother, as to where he 
should be buried. The brother argued for burial in his Luo tribal home territory 
while the wife argued for burial in Nairobi where the couple had lived for 
over 20 years.

In Otieno it was held that the decision as to where and how an adult Luo will 
be buried rests with the clan from which he hails. Even if a man may have, 
in his lifetime, expressed a wish as to his place of burial, that wish would 
be subject to the customs and traditions of his clan. The clan sages were 
not, necessarily, bound to comply with those wishes if they did not conform 
to the customs and traditions of the clan. By custom, an adult Luo must be 
buried next to his father’s house at a spot determined by the elders, if he died 
before establishing a ‘home’, or before his father, or as a bachelor, or before 
he had a son.

It was argued for the plaintiff widow that the deceased had adopted and lived 
a western life-style consistent with Christianity, and built a family home away 
from the tribal territory. In opposition, the defendant’s were unanimous that in 
towns and cities Luo men built ‘houses’ and not ‘homes’. The establishment of 
‘home’ was tied to the devolution of land and protected the intergenerational 

8 [para 86].
9 [para 15].
10 [para 88].
11 [para 90].
12 (2008) 1 KLR 918.
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entitlements of grandchildren. They were also adamant that Luo had to be 
buried in their ancestral lands, unless they migrated away from their clan and 
established ‘homes’ in accordance with clan customs and traditions elsewhere. 
The deceased had donated money to an association formed to repatriate his 
relations; attended three relative’s funerals at his ancestral home; contributed 
to paying for the fixing of the roofs of his brother’s two wives’ houses; and had 
not rejected his right to inherit land under custom from his father. Although 
he had not paid dowry for his own wife, he had paid dowry for his son’s wife. 
Giving up some customs did not mean giving up all tribal customs. In the 
circumstances, Justice Bosire held that the correct burial law to apply was 
Luo customary law. The wife, having chosen to marry into the tribe was also 
bound by Luo custom.

Kenya and Aotearoa New Zealand are both countries in which English common 
law is the main system of law. However, in Otieno tribal law was applied as 
the general law applicable to resolving the dispute, while in Aotearoa New 
Zealand, in similar circumstances, it was held to be ‘unreasonable’ because 
it conflicted with the individual rights of the deceased and his spouse under 
English-based law.

Takamore and Otieno highlight three major difficulties that New Zealand 
courts face when dealing with burial disputes: First, there is the difficulty of 
trying to deal fairly with disputes concerning seemingly irreconcilable cultural 
perspectives relating to death; second, there is the difficulty of deciding what 
is in essence a fundamental constitutional legal question i.e. whether and in 
what circumstances Māori custom law ought to apply to burial disputes under 
New Zealand common law; and third, is the residual difficulty of deciding the 
extent and manner to which individuals are, themselves, able to determine 
which system of law is used to decide where they are going to be buried.

A. Issue 1: Dealing with competing cultural considerations

Adjudicating competing cultural considerations poses a major difficulty for 
judges in English common law jurisdictions, and more particularly, in countries 
where indigenous peoples have established customs and protocols of their 
own governing burial. Both Aotearoa and Kenya are such countries, but the 
same dilemma is also faced in Australia, Canada and the United States, where 
the English common law has been introduced and operates over the top of 
existing indigenous law.

The loss of a loved one creates an unavoidable emotional rupture in the lives 
of those who are close to the deceased. Although we are powerless to prevent 
it happening, we must still accept it as part of life and deal with its aftermath. 
Reference to the fundamental, universal nature of death is made in early 
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English and American caselaw dealing with burial disputes. These cases all 
have Christianity as a fundamental starting point. As stated by Stephen J in 
Queen v Price:13

The law presumes that every one will wish that the bodies of those in whom he 
was interested in their lifetime should have Christian burial. The possibility of 
a man’s entertaining and acting upon a different view is not considered. 

Price concerned a case in which a father had burnt the body of his dead, five 
month old baby in a field. It was held that burning and burying were different 
methods of returning the body to the earth and that there was no criminal 
act ‘unless he does it in such a manner as to amount to a public nuisance at 
public law.’14

The presumption of entitlement to a Christian burial gave rise to duties being 
placed on near relatives and others to provide for the burial of those who died 
while in their care. In the earlier, 1840 case of Reg v Stewart,15 a broad rule 
to this effect had been laid down by the court:

We have no doubt … that the common law casts on some one the duty of 
carrying to the grave, decently covered, the dead body of any person dying in 
such a state of indigence as to leave no funds for that purpose. The feelings 
and interest of the living require this, and create the duty: …

The operation of the ecclesiastical courts in England has continued to reinforce 
these duties. It also explains the reluctance to move human remains once 
they have been interred in consecrated ground. In Re Blagdon Cemetery,16 
the Consistory Court of Appeal quoted with approval from a paper prepared 
by RR Christopher Hill, Bishop of Stafford:

The funeral itself articulates very clearly that its purpose is to remember before 
God the departed; to give thanks for their life; to commend them to God the 
merciful redeemer and judge; to commit their body to burial/cremation and 
finally to comfort one another.

…

The permanent burial of the physical body/the burial of cremated remains 
should be seen as a symbol of our entrusting the person to God for resurrection. 
We are commending the person to God, saying farewell to them (for their 
‘journey’), entrusting them in peace for their ultimate destination, with us, the 
heavenly Jerusalem. This commending, entrusting, resting in peace does not 

13 [1884] QB 247 at 250.
14 At pp 254-255.
15 12 A & E 773 at 779.
16 [2002] Fam 299.
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sit easily with ‘portable remains’, which suggests the opposite: reclaiming, 
possession, and restlessness; a holding onto the ‘symbol’ of a human life rather 
than a giving back to God.

In Blagdon these theological principles justified the court’s reluctance to 
grant approval to exhume and relocate a son’s body because the parents had 
shifted residence and wanted to bury him where they could all be together 
when they died.

The imposition of a legal duty on ‘someone’ under English common law has, 
over time, been replaced by claims that a ‘right’ of possession for the purpose 
of burial exists. Most modern disputes are based on such competing claims. 
As explained by Justice Brownie in the Australian case of Warner v Levitt,17 
concerning a dispute between foster parents and biological parents, this co-
incides with a shift away from overtly recognising foundational religious 
beliefs and towards recognising changes in local circumstances:18

… The law as it has been developed was founded originally upon religious 
beliefs which not very many people would today hold, at least as faithfully 
as people held those beliefs in centuries gone by. It was also founded upon 
social conditions which have changed quite dramatically. In modern Australian 
conditions people look to foster parents and expect very great deeds from them. 
… It may be a subject upon which the Attorney General may think that he could 
obtain assistance by referring the problem to the Law Reform Commission. 
In any event, I hold that the common law is that blood parents have the duty 
and therefore the right to bury their dead children.

The preference given to biological parents over foster-parents with whom 
the child was living, also reflects the developing hierarchy of entitlement 
amongst claimants as courts move toward dealing with burial disputes as 
purely administrative, rather than theological, matters. This latter is reinforced 
by the discomfort many judges feel at having to deal with highly charged and 
personal matters that can easily turn vitriolic. In Leeburn v Derndorfer,19 an 
acrimonious dispute arose amongst the deceased’s three children as to whether 
his ashes should remain intact for disposal or be divided equally amongst 
them. The frustration of Byrne J is apparent when he states:20

It is a difficult case, too, as a matter of law, for it raises and touches upon 
issues upon which there is surprisingly little judicial guidance. Moreover, such 
authority as I have been referred to appears to be based upon practicalities as 
much as upon principle. This may be because the questions which come before 

17 SC NSW, Equity Division, 1994; 1994 NSW LEXIS 13188; BC9402955 at p 5.
18 P 5 of the judgment.
19 [2004] VSC 172.
20 P 4 of the judgment.
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the courts as to the right to direct the disposition of a dead body or parts of it 
must be determined quickly without the luxury of a full investigation of the 
facts and law. It may be, too, that it is because cases such as the present stand at 
the intersection of a number of competing principles. These may be competing 
prescriptions and proscriptions of a cultural, social or religious nature, personal 
taboos, wider concerns as to public health and decency, the attitudes of the 
grieving family and friends, and the wishes of the deceased. Moreover, these 
competing pressures may be difficult to resolve, especially where they are 
based on feelings which are strongly held at a time of great emotional stress 
and which are difficult to justify, or even explain, in any rational way. This 
makes decision or compromise difficult. It is an area of law where one can read 
in the reported decisions an anguish in the judges seeking to accommodate 
the concerns of those interested; and their embarrassment at having to deal, 
often in some haste, with bitter conflicts within families over the remains of 
a recently deceased relative or friend, which conflicts, although arising out of 
genuinely held feelings, are perceived as being unseemly.

It appears that the more difficult the circumstances become, and most cases 
are complex, the greater the tendency to rely on set categories of entitlement. 
The effect of this has been to shift the focus from the deceased and the need 
to respectfully provide for their spiritual comfort and to relocate it on to the 
claimant/s in the guise of their ‘living rights’.

The reliance on administrative principles in settling burial disputes is even 
more marked when the parties are indigenous. In Canada, Australia and 
Aotearoa New Zealand, the indigenous peoples still possess a pre-Christian 
worldview. Although each of these societies has been heavily impacted by 
Christianity, it has not destroyed those worldviews. Nevertheless, in attempting 
a universal approach of ‘one size fits all’ for the common law, judges have 
constrained indigenous claims within common law parameters and subjected 
them to administrative strait-jacketing.

Thus, in Canada, a Metis man killed in the line of duty while serving as a 
member of the Royal Canadian Mounted Police was able to be disinterred by 
his wife for transferral to a special cemetery exclusively for RCMP members, 
against the wishes of his Metis parents, and despite her earlier agreement 
to his burial in Metis territory. In reaching this decision Thomas J followed 
the order of entitlement set out in Section 11 of the Cemeteries Act General 
Regulations which prioritises the executor, spouse (or partner), adult child, 
and then parent, in that order. In upholding the right of the Director of Vital 
Statistics to evaluate the competing interests relating to disinterment and to 
conclusively decide the matter, he held:21

21 Johnston v Alberta, 2007 ABQB at p 10 of the judgment.
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[40] In order to set aside the Director’s decision to issue the Permit, the 
Applicant [parents] must satisfy me that there is no line of analysis that could 
reasonably have led the Director, based on the factual information placed 
before her, to reach a decision to issue the Permit.

Effectively, the test requires the absence of any coherent line of reasoning 
on the Director’s part, but permits him or her to ignore completely any 
consideration of the Metis relationship between land and people, how it 
might continue on after death, and the imperative for burial within one’s 
own territory.

In the Australian case of Calma v Sesar,22 both parents of the deceased were 
aboriginal but each desired burial in a different place. The father supported 
his preference by asserting Christianity as well as Aboriginal custom. Martin 
J states:

… The father says that the deceased was baptised in the Catholic Church 
at Port Hedland and that he believed that it would be appropriate for him to 
be buried in the same parish, along side his grandmother, in the family plot. 
He also asserts that it is his culture that the dead should be buried in their 
homeland, and that that homeland for the deceased was at South Hedland near 
to Port Hedland. He deposed to the importance of visiting the grave site on the 
anniversary of death and of birthdays and for commemorative church services 
to be conducted. The first defendant’s father said that he was a member of 
the Bardi Aboriginal tribe and it was his wish that the deceased by buried in 
the family plot at South Hedland cemetery. He did not wish the deceased to 
be buried in Darwin either as he believed it to be disrespectful to him to bury 
him in the same vicinity as the presence of his ‘alleged killer’.

Martin J noted that there were deep divisions between the father and the mother 
and various members of their respective families as to the most appropriate 
place for burial. This posed real difficulty for the court:

… Questions relating to cultural values and customs interceded. To state that 
the Court was asked to make a decision taking into account matters relating 
to burial in a homeland and the profession of the Roman Catholic faith 
demonstrates just some of the imponderables. Further, issues such as these 
could take a long time to resolve if they were to be properly tested by evidence 
in an adversary situation. A legal solution must be found; not one based on 
competing emotions and wishes of the living, except in so far as they reflected 
a legal duty or right. The solution will not embrace the resolution of possibly 
competing spiritual or cultural values.

22 [1992] NTSC, 446 at 450.
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Because the parents were equally entitled to decide for the deceased, His 
Honour adopted the most expedient solution. As the body was in Darwin 
and proper burial arrangements had already been made, he held that there 
was no good reason in law why that should not continue and no good reason 
in law why the removal of the body from the Territory and burial in Western 
Australia was to be preferred.23

In Meier v Bell,24 Ashley J, in giving priority to the custodial parent of a 
deceased aboriginal child, reinforced the hierarchical order of common law 
entitlement while ousting completely Aboriginal custom law:

In the context of persons who have died intestate, the approach has been to 
identify as best as is possible the person who is a potential administrator, and to 
treat that person in the same way as if he or she had been appointed executor; 
that is, so that the decision of that person as to place of burial prevails. [p7]

In the event, I should direct that the plaintiff bears the responsibility for the 
disposing of the body of the deceased and to that end for making funeral 
and burial arrangements in her sole discretion. In so resolving the matter I 
emphasise that its resolution involves no rejection of the aboriginal cultural 
values asserted and relied upon by the defendant. The existence, or otherwise 
of those values, as would be the case with any other religious or cultural 
considerations, has simply been beside the point. [p11-12]

The harshness of this holding was modified somewhat in Dow v Hoskins & 
Ors,25 an unreported burial dispute between an estranged defacto partner and 
the sister of the deceased. The defacto partner wanted to bury the deceased 
near Warragul, Victoria, with his mother and her relatives. The sister wanted 
him buried at Wallaga Lake in New South Wales. After hearing evidence of 
aboriginal custom, Cummins J, once again reaffirmed the universal application 
of English-based legal principle over Aboriginal custom:26

… I accept Ms Hoskins’ affidavit that Sydney had a strong connection with his 
late father and I accept the evidence of Ms Hoskins and also the two affidavits 
of Mr Edward Foster, the uncle of the deceased, that that was and is a powerful 
cultural imperative in relation to the resting place of the deceased, a son with 
a strong connection with his father. …. 

[26] Ms Hoskins deposed that although the deceased left the Wallaga Lake area 
after the death of his father, he returned there twice yearly for men’s business. 
The defendant deponents also swore that the deceased wished to be buried 

23 Ibid at 452.
24 Unreported but frequently cited decision of Ashley J in the Supreme Court of Victoria, 3 

March 1997.
25 [2003] VSC p 7.
26 Ibid at 7.
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at Wallaga Lake, although as I will come to, the law is that the wishes of the 
deceased are not the determining factor. However cold that may sound, that 
is the law applicable to this and every other case.

After identifying the ‘administrator test’ as being the proper prima facie test 
(but not to the exclusion of cultural or other factors which might arise in 
evidence), His Honour stated the relevant law as being:27

[46] … there is no property in a dead body; if a person is named an executor 
that person has the right of burial; a person does not have the right to dictate 
what will happen with his or her body; a person with the privilege of choosing 
how to bury a body is expected to consult with other stakeholders, but is not 
legally bound to do so; where no executor is named, the person with the highest 
right to take out administration will have the same privilege as an executor; 
the right of the surviving domestic partner will be preferred to the right of 
children; and where two or more persons have an equally ranking privilege, 
the practicalities of burial without unreasonable delay will decide the issue. 

In consequence, Cummins J, held that priority should be given to the estranged 
defacto spouse because she was the mother of the two younger children and 
she and the deceased had been working together to reunite their family.28

Bearing these cases in mind, and if one only takes account of the common law 
position as it has grounded itself in England, Canada, Australia and Aotearoa 
New Zealand, Takamore is unremarkable in its finding that the deceased’s 
partner, who was also his executor, took precedence over his relatives in 
determining where he was to be buried. However, that is only one half of 
the story.

B. Issue 2 - In what circumstances is Māori custom law the correct 
law to apply?

In the above analysis, indigenous law falls into the basket of emotional, 
religious and cultural concerns that must be wrestled into submission under 
English-based common law and administrative law rules. However, for Māori 
(and the same will likely be true of other Aboriginals and First Nations peoples 
whose worldviews provide set protocols for dealing with death and burial), 
the English common law is deficient in its approach, processes, forum and 
the outcomes it produces for the following reasons:

27 Ibid at 14.
28 [para 47].
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1. Death is a public event for Māori

Death and burial for Māori are public and not private events. They are inclusive 
occasions that are shared by the community to which the deceased is linked 
by whakapapa (genealogy) and his or her friends and associates. Public 
mourning generally, but not always, takes place at the local Marae (meeting 
house), where set protocols determine the processes by which steady streams 
of people are welcomed, permitted to speak, provided with food, invited to 
join the other mourners attending the body until it is buried, and able to assist 
in receiving any new arrivals. An important part of the tangi process is the 
‘tono’ for the body, ie. where those who are related by whakapapa, or who 
have other close connections, make a claim to have the deceased buried in 
their home territory or, if they are already in the group’s territory, at a specific 
place. The intensity of these claims can range from requests that appear to 
be made only out of politeness and respect, to heated disputes between those 
who were close to the deceased at different stages of his or her life. In the 
end, the final decision is generally one that is ‘owned’ by all those who are 
present. It is a collective and not an individual decision, with whakapapa and 
spousal wishes being major determining factors. For this reason, it is arguable 
that in Takamore, the tikanga process was not properly concluded because 
the parties did not reach through their tears and grieving to find a consensus 
decision. It is also not clear whether there were elders present on all sides to 
provide the guidance necessary to assist Clarke and facilitate the reaching of 
a consensus. Outcomes cannot be pre-determined. In the Honana case at the 
beginning of this article, for example, the undoubted territorial authority of 
King Mahuta, backed up by the law, still had to give way to the authority of 
the personal whakapapa links exerted by his close relatives.

2. Significance of ancestral status

Death for Māori and other indigenous peoples, marks a transition in the status 
of the deceased from that of a living being into that of ‘ancestor’. This is not 
a transition from life to death but from one state of acknowledged existence 
into another. It was this type of thinking that led to the assertion on behalf of 
the native Hawaiians in Hui Malama v Dalton,29 a case concerning ancestral 
remains that had been disinterred from Mokapu Penninsula and were being 
held in a museum for categorisation, that:30

29 US District Court of Hawaii, 25 July 1995, unreported decision of Judge David Ezra.
30 Ibid at 5.
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… according to Hawaiian custom, human remains are spiritual beings that 
possess all of the traits of a living person. The Federal Defendant’s physical 
examination of the remains was, they contend, a violation and desecration of 
the remains. As a result, the remains have allegedly suffered an injury to their 
spiritual well-being and have standing to bring suit.

Several cases were cited in which federal courts had discussed the advantages 
of granting standing to non-human entities such as animals and natural habitats. 
Analogy was drawn between these entities and human remains. However, 
Judge Ezra did not find the parallel convincing:31

The court finds no sound legal basis for granting standing to human remains. 
Even the cases cited by Hui Malama refer to living organisms of dynamic 
ecosystems that are generally recognised as capable of suffering real injury in 
terms of physical or demonstrable detriment. Objects or entities without any 
attributes of life in the observable or provable sense are generally not afforded 
a legally-protected interest for standing purposes.

The court notes that inanimate entities such as ships and corporations are 
accorded standing in their own right, but these forms of standing are legal 
fictions created for the benefit of living members of society. Allowing these 
entities to act as parties to lawsuits facilitates business and commerce, which 
in turn furthers societal interests and benefits individual persons. Hui Malama 
has not shown that a comparable identifiable benefit to living members of 
society would result from affording human remains standing. 

It could be argued that granting standing to ancestral remains is for the benefit 
of the descendants of the deceased. In Aotearoa New Zealand, standing would 
not only recognise that ancestor status underpins whakapapa, it would also 
further the interests of Māori society and benefit its members by upholding 
Māori custom law and maintaining the integrity of customary practices and 
protocols. It is clear, however, that the indigenous perception of death and 
the significance of ancestry to the living is not something that the culture of 
English-based New Zealand common law finds easy to embrace.

3. The cultural imperative to preserve and reinforce the relationship between 
people and their lands

In each of the indigenous cases cited above it is the relationship between the 
deceased, his biological family (living and dead) and the land that is considered 
to be paramount. In comparison, the interest of the spouse is viewed as being 
more in the nature of a ‘life interest’. Although it is not unusual for people to 
be buried out of territory, that is generally for economic reasons, or because 
the person has become estranged from their home territory, by for example, 

31 Ibid at 6. 
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marrying an outsider and moving away permanently. This is what, it was 
argued, had occurred in Takamore’s case. However it is not the norm. Most 
Māori still respect tikanga to some degree, even though they are living away 
from home or overseas, and pursuing western lifestyles.

As the dispute between King Mahuta and Ramana Nutana illustrates, Māori 
society is not immune from such disputes. It is not something that only arises 
in cross-cultural contexts: every Māori has multiple whakapapa lines, at least 
some of which will activate claims of burial entitlement after death. For this 
reason, the fact that Takamore is buried in his ancestral territory, whether he 
wanted to be there or not, will be considered by his whanau as final. Just as 
ecclesiastical courts placed great store on burial in consecrated land, Māori 
place an equal value on burial in one’s ancestral territory. This is more than 
just an emotional attachment, it is maintaining the ahi kaa (ancestral fire) 
which is the basis of past, present and future claims to land and territory. It 
is the fundamental norm by which intergenerational links are maintained. 
While the explanation may be in spiritual terms that can be viewed as being 
peculiar to Māori, the temporal dimension is nevertheless still evident in the 
attendant funereal protocols and burial practices.

4. A Constitutional question: Can Tikanga Māori ever be the law of Aotearoa 
New Zealand?

The tangi is probably the most long-standing customary practice that Māori 
society possesses. It has maintained its internal consistency despite the impact 
of English common law and the integration of Christianity into its processes. 
Discredited in early colonial days as not conforming to the requisites of 
cognisable law, it was argued by the appellant in Public Trustee v Loasby,32 
that:

… It is unreasonable, for it tends to impoverish and to lower the morals of 
the Maoris, and is contrary to their own interests. The Court ought not to 
encourage or recognise a custom which is against the best interests of the 
Maoris themselves. …

The respondent, on the other hand, argued that:33

… The Court should recognise and give effect to the custom, for it is founded 
in the religious beliefs of the Maoris: Mullick v Mullick 1 Knapp 245. It 
fulfils all the requisites of a valid custom, and therefore has the force of law. 
It is general; it is not unreasonable; it is considered morally binding by the 
Maoris themselves it is not contrary to any statute; and it is of immemorial 
antiquity:

32 SC Vol 27, 801 at 802.
33 Ibid at 803.
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Cooper J concluded that:34

… the Court ought to recognise what I hold to be the well-established Maori 
custom. That in connection with Maori rights to Native Land Maori custom 
must be followed is recognised by ‘The Native Rights Act, 1865’. See also 
Tamaki v Baker [1901] A.C. 561. There is no legislation or any decided case in 
reference to personal property. It is argued by Mr. Blair that such a custom as I 
have to consider in the present case is unknown to English law: by this I assume 
is meant, to English common law. But it is no objection to a custom founded, 
as this is, on immemorial usage that it is not conformable to the common law 
of the land, for that is the very essence of the custom that it should vary from 
it: Per Lord Kenyon, in Horton v Meckman 6 T.R. 760, 764.

In considering a question of this nature, dealing with the ancient customs 
still followed by a race like the Maori people, no decisions in the English 
Courts can be directly in point. One has to consider, I think, three things, - 1. 
The question of fact whether such custom exists as a general custom of that 
particular class of the inhabitants of this Dominion who constitute the Maori 
race; and I this I find to be proved. 2. Is the custom contrary to any statute law 
of the Dominion? The answer is, No statute has forbidden it. 3. Is it reasonable, 
taking the whole of the circumstances into consideration? In this connection 
the judgment of the Privy Council in Mullick v Mullick (1 Knapp, 245) is of 
some assistance. The Maori people have for as long as records of history can 
show been accustomed to hold upon the death of their important chiefs these 
tangis as a part of the funeral ceremonies, and the time has not yet arrived when 
these ceremonies can be omitted without seriously wounding the feelings not 
only of the relatives of the deceased chief, but of, at any rate, a considerable 
proportion of the race. Now, Lord Wynford, in delivering the judgment of the 
Privy Council in Mullick v. Mullick, made some observations very pertinent to 
the present question. He said ‘The interest of sovereigns, as well as their duty, 
will ever incline them to secure, as far as it is in their power, the happiness of 
those who live under their government; and no person can be happy whose 
religious feelings are not respected. 

Section 71 of the New Zealand Constitution Act 1852 reinforces the view 
taken by Cooper J in Loasby. Section 71 states:

And whereas it may be expedient that the laws, customs, and usages of the 
aboriginal or native inhabitants of New Zealand, so far as they are not repugnant 
to the general principles of humanity, should for the present be maintained for 
the government of themselves, in all their relations to and dealings with each 
other, and that particular districts should be set apart within which such laws, 
customs, or usages should be so observed …

34 Ibid at 806-807.
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At first glance, neither this section nor Loasby refers directly to cross-cultural 
interactions between Māori and Pakeha. It is too much to presume however, 
that by simply acting in unison with others outside the tribal territory, Māori 
must lose their own customary entitlements. For this reason, the reliance in 
Takamore on uncontested evidence to establish that the deceased had given 
up his Tuhoe status, will be far from satisfactory to his relations. That the 
law focused on Clarke’s rights as an individual rather than the duties owed 
by her to her deceased partner as a tribal member, will also grate. Statements 
made by Cooper J in Loasby, to the effect that the ‘very essence’ of custom 
is that it differs from common law while being reasonable in its own terms, 
challenge the finding by Fogarty J that custom law must be consistent with the 
common law and ‘individual’ must trump ‘collective’ rights. Furthermore, if 
the sovereign has a duty to secure the happiness of its subjects by respecting 
‘religious feelings’ this case is unlikely to achieve that.

Robert Joseph, in ‘Recreating Legal Space for the first law of Aotearoa New 
Zealand’35 argues that ‘local circumstances’ include Māori customs and usages 
that are part of the history and traditions of Aotearoa. He points to two statutory 
provisions as supporting this:

Oaths and Declarations Act 1957, section 18, which states:

18 Judicial oath 

… and I will do right to all manner of people after the laws and usages of New 
Zealand without fear or favour, affection or ill will. So help me God.

Supreme Court Act 2003 which states:

3 Purpose

…

 (1) The purpose of this Act is – 

…

(i) to recognise that New Zealand is an independent nation with its own history 
and traditions; and (ii) to enable important legal matters, including legal matters 
relating to the Treaty of Waitangi, to be resolved with an understanding of New 
Zealand conditions, history and traditions; …

35 R Joseph, ‘Re-Creating Legal Space for the First Law of Aotearoa-New Zealand’ in Waikato 
Law Review Taumauri (Vol 17, 2009) at 74-97.
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Reading the two sections together with Chief Justice Elias’s comments in 
Ngati Apa:36

Any prerogative of the Crown as to property in the foreshore or seabed as 
a matter of English common law in 1840 cannot apply in New Zealand if 
displaced by local circumstances. Maori custom and usage recognising property 
in the foreshore and seabed lands displaces any English Crown Prerogative 
and is effective as a matter of New Zealand law unless such property interests 
have been lawfully extinguished. The existence and extent of any such property 
interest is determined by application of tikanga.

Joseph argues that the three combine to provide legal authority that Māori 
customary laws and usages, as the first law of the country, are part of the local 
circumstances that give Aotearoa New Zealand its distinctive nature.37

If we extend this rationale to include the processes of tangi as binding 
Māori by virtue of birth and whakapapa, then unless an individual provides 
substantial proof that they want to excommunicate themselves, and to be 
governed by another system of law in its entirety, they could be bound by tribal 
custom. Certainly this was the case in Otieno. Following such a precedent 
would mean that the onus is shifted in inter-cultural burial disputes, away 
from the biological family having to prove that the tribal link still exists, to 
a presumption that a Māori person should be buried in their tribal territory 
unless the executor, spouse, or other administrator, proves that that link has 
been satisfactorily and completely severed and the deceased has intentionally 
abandoned their birthright. In Otieno moving away from the tribal homeland, 
choosing not to uphold tribal practices and adopting a western, Christian 
lifestyle were not sufficient to break with tribal burial practices. Burial was 
viewed by the court as a discrete and important part of tribal existence that 
extended beyond the deceased to include his biological family and kin group. 
His wife, on the other hand, because she had freely chosen to marry into the 
tribal group, was also bound by tribal custom. This effectively, is the reverse 
of the situation found in Takamore.

Māori still believe that they have authority to dictate burial matters concerning 
members of their whanau. That authority is not drawn from the English 
common law – it arises from pre-existing custom law that is sourced from 
within the community. It still operates within Māori communities and dictates 
what happens in many inter-cultural marriages. It remains an open question, 
however, whether it should continue to operate as it currently does, in a defacto 
manner within the community, or whether it should be formally adopted as 
part of the law of Aotearoa New Zealand.

36 [2003] 3 NZLR 577, [para 49].
37 Ibid at 10.
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C. Issue 3: Dealing with the realities of burial disputes

There are only three real choices of decision-maker as far as burial is concerned 
when one spouse is Pakeha and the other Māori; (1) the deceased may decide 
before he or she dies, and that decision may be considered binding after death; 
(2) the whanau as a collective may decide in a public forum after death, using 
tikanga which presumes burial in the tribal territory, unless otherwise decided 
in the circumstances; or (3) the common law administrative hierarchy that 
privileges the executor, spouse, child, parent, or sibling before others, and 
marginalises Māori and other indigenous peoples’ concerns, may continue to 
operate as it presently does. Each of these options is problematic.

Allowing the deceased to make decisions concerning his disposal while he 
is still alive, falls foul of the common law rule that there is no property in a 
human body. Driven in part by the fear that individuals might begin selling 
parts of themselves for economic reasons and that this could lead to the poor 
becoming a reservoir from which the wealthy purchase various body parts 
under enforceable agreements – treating oneself as property has long been 
resisted by the law. Even though inroads have been made into that attitude 
by various statutes which allow for organ donation, the issue is still clouded. 
Currently, some courts will hold that the executor has the right to decide issues 
of burial, while others will hold that the executor’s role is limited to distributing 
property and as the deceased is not property, burial is not the responsibility of 
the executor but of the family. There is however, a strong argument that the 
autonomy of the individual ought to be recognised, so that he or she is able 
to make decisions about burial, but that they should only come into effect 
at death. If that is so, then there must be some public way of recording such 
intentions and making them enforceable.

On the other hand, permitting the whanau, as a collective, to decide in a 
public forum, has the advantage of allowing for the sharing of grief and 
inclusive decision-making. This is already common practice within the Māori 
community, and perhaps it is time that it was recognised as law, rather than 
as cultural idiosyncrasy. The refusal of the family to disinter Takamore, for 
instance, is more than simple Māori belligerence. It is a principled stand 
based on tikanga reasoning that has prevailed since before English common 
law arrived in Aotearoa. 

However, a tikanga approach is not without its shortfalls. The values by 
which decisions are made are not always apparent to those unfamiliar with 
tikanga processes. Whakapapa is not always espoused as the central tenet of 
decision-making even though it always is; and neither is the link between 
land, ancestry and burial always spelt out but rather taken for granted. 



2008-2009 Who Decides where a Deceased Person will be Buried 99

English-based New Zealand society perceives the showing of respect as 
something quiet, subdued and controlled. The highly charged, emotional 
venting that sometimes takes place at tangi can be frightening, and appear to 
be disrespectful, particularly if accusations are being flung at the deceased 
for various misdemeanors committed during his lifetime.

The statement in Takamore, that Tuhoe tikanga has not developed into a 
more flexible shape capable of accommodating inter-cultural and inter-tribal 
marriage, does not reflect the reality of what takes place when tikanga is 
actually being applied at a tangi. When Māori entertainer, Prince Tui Teka 
died in 1985, his wife Missy, who was from Ngati Porou, made a successful 
tono to have him buried in her tribal territory. Although she had support from 
his mother and Aunty Moi, the hui and discussion were not easy experiences 
for her, and there were some onerous conditions imposed by Tuhoe.38 When 
she died, suddenly, in 2008, she was buried near him as was his wish, and the 
conditions were fulfilled and the matter satisfactorily completed.

Finally, the present administrative approach taken by New Zealand common 
law is problematic for Māori because it marginalises the long term interests of 
whanau, while elevating the interests of those who have a current emotional 
involvement with the deceased which can be passionate but short-term. 
Providing executors and spouses with priority of interest in determining place 
of burial could eventually undermine the cohesive, whakapapa relationships 
that are at the heart of Māori social organisation.

II. concluSIon

Much more research and thoughtful discussion than is provided here is 
needed in order to find a solution to the difficulties outlined in this article. 
While collating shared values and principles relating to tangi and burial 
throughout Aotearoa New Zealand is undoubtedly a first step, there is likely 
to be resistance from many Māori to any attempt at establishing a common 
Māori custom law. The suspicion that the ‘quantifying’ technique evident in 
the administrative approach to burial taken by the English common law will 
be applied to tikanga is one concern. The handing over of tikanga to Pakeha 
courts for deliberation is another. Takamore has highlighted the problems, 
but not the solution.

38 Personal interview, 22 November 2007.


