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Climate and Energy Package as 

an Energy Package

 Binding European legal acts supported by actions of a political-strategic

orientation.

 Within Energy Packages, as being their part, legal acts (regulations, directives, and

decisions) on the energy sector were adopted. They established legal institutions

of a significant importance on the shape of the energy market in Europe.

 This includes, inter alia, introduced by the Climate and Energy Package “3x20%

goals” to support renewable energy, reduce greenhouse gas emissions, and improve

energy efficiency.
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Orientation of Public Law Regulation

 Regulation becomes a tool for achieving the objectives inscribed into the internal

energy market.

 Further, this affects the regulation itself, which clearly can be seen, for instance in

the responsibilities of the national regulatory authorities. It makes public law

regulation oriented for energy security, affordability, and sustainability.

 Therefore, regulation is also pro-environmental (or pro-climate, pursuant to

provision of the Climate and Energy Package).
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EU and the energy sector

 Since the very beginning of European integration, energy issuess have been within

the legal sphere of the European Union.

 Much of this is found within the binding European acts making up the framework

of the Energy Package.

 They established legal institutions have a significant impact importance on the

shape of the energy market in Europe (inter alia, Third Party Access, unbundling,

independent market regulator, “3x20% goals”).

 Nevertheless, the European energy market still seems to be in the process of

development, as demonstrated by the current lively discussion about the state of

the Energy Union, Winter Package (4th Energy Package), ect.

 Proposal for a Directive of the European Parliament and of the Council on common

rules for the internal market in electricity (recast) COM/2016/0864 final/2 -

2016/0380 (COD)
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Pro-environmental Regulation

 Pro-environmental regulation means making the regulation exercised by the EU’s

institutions in the energy sector aimed at providing an activity in which the

environment, with its natural resources, should be protected, with respect to

sustainable development.

 Leonardo Massai rightly writes about “the integration of environmental protection”,

as a consequence of amendments of the TEC, in particular the reference to the

integration principle under Article 6 of the Treaty, after passing the Treaty of

Amsterdam (Massai 2012, p. 72).

 Article 11 (ex Article 6 TEC)

Environmental protection requirements must be integrated into the definition and

implementation of the Union's policies and activities, in particular with a view to promoting

sustainable development.
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Integrating Energy and Environment

 Integrating energy and environment has been a major component of European Energy
Policy even in the 1990s. Furthermore, the Single European Act provided an arena for
closer integration of environmental policy.

 Moreover, the integration assumption is confirmed by numerous actions conducted by the
EC on a strategic level. For example, in 1997, the Commission released the
Communication “An overall view of energy policy and actions”. Noting the great
importance of environmental issues which “emerged at the top of the political
agenda”, in its report, the EC provided that “[e]nergy … is a key factor in the
achievement of sustainable development” and “[o]ne major challenge for energy policy
is … to render energy and environmental objectives more compatible” (European
Commission 1997, p. 3).

 Also the Communication of 1998, “Strengthening environmental integration within
Community energy policy”, deals with a call for combining energy and environmental
objectives. Especially later, the idea of sustainable development complemented this
approach. The environmental side of the energy policy driving for integration, as assessed
in the 1990s, was “to promote energy efficiency/saving, to increase the share of
production and use of cleaner energy sources, and to reduce the environmental impact or
the production and use or energy sources” (European Commission 1998, p. 7; see
European Commission 1995).
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EU Tackling Climate Change

 Nevertheless, the European Community, as well as the European Union, have not

limited their impact on the energy sector only to these environmental issues. The

European agenda finds a much more specific dimension.

 Besides environment, the EU distinguishes a separate, very important policy

objective. It is climate change and ways in which the European Union can tackle it

with the use of public law regulation, which in this case takes the shape of pro-

climate regulation.

 The general legal expression of this approach is the Climate and Energy Package,

especially with its “3 × 20% goals”. Although this attitude is much more complex,

and one may find many others examples supporting this concept.
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1980s EU’s First Actions on GHG

 The need for legislation on climate issues was for the first time officially

recognised by the EC in the late 1980s. In response to international activity and

developments around climate change (see Kulovesi 2012, pp. 118–119), the

Commission proposed a means to launch the European approach to tackle the

greenhouse effect (European Commission 1988b).

 Earlier in the 1980s, the EU tackled emissions from industrial installation. This

was done with the use of Council Directive 84/360/EEC of 28 June 1984 on the

combating of air pollution from industrial plants. The Directive was the first

European legal framework for air pollutant emissions from industrial plants. It

established important environmental principles for the needs of construction

installations.

 In 1988, this system was completed by passing a Directive on controlling of

emissions from large combustion plants that set new obligations for electricity:

standards for emission of SO2 and NOX, as well as emission ceilings for SO2 and NOX –

reduction targets, based on the year 1980, of total national emissions of these two

gases from existing plants.
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1990s EU’s Climate Measures

 The Dublin meeting in June 1990, where the European Council urged the adaptation of
targets and strategies for limiting the emissions of greenhouse gases (GHG), together
with the Environment Council of October 1990, where it was agreed to take actions to
stabilise European CO2 emissions at the 1990 level by 2000, may be considered as the
first steps towards a European climate policy (Massai 2012, p. 50).

 The political background built the basis for legislation, as was clearly expressed by the
Environment Council of December 1991 when the Commission was requested to
formulate concrete European climate measures. The EC proposed the first package of
legislative proposals responding to climate change in the same year. However, the
package, intended for adoption prior to the Earth Summit of the United Nations
Conference, failed to reach an agreement in the field of energy taxation and its
harmonisation. As a result, this initiative was dropped (Massai 2012, p. 50).

 Nevertheless, just in 1993, the first European legislation on climate change was passed.
This was done with the use of Council Decision 93/398/EEC. Pursuant to its provisions
(Article 2), Member States were obliged to publish and implement national
programmes for limiting their anthropogenic emissions. Besides information on
anthropogenic CO2 emissions by sources, country’s 1990 base year for them, or
trajectories for their national CO2 emissions 1994–2000, Member States had to include in
their national programme details of national policies and measures, which contribute
to the limitation of CO2 emissions, as well as measures being taken or envisaged for the
implementation of the Community’s legislation and policies (see Article 2 (2)).
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Integrated Pollution Prevention and 

Control of 1996
 In 1996, Council Directive 96/61/EC concerning integrated pollution prevention

and control (IPPC) was adopted.

 As written in its preamble “the implementation of an integrated approach to reduce
pollution requires action at Community level in order to modify and supplement
existing Community legislation concerning the prevention and control of pollution
from industrial plants”.

 Seen in this light, the Directive set a general framework for integrated pollution
prevention and control, as well as laying down the measures necessary to
implement it. The authorities in Member States had to ensure that the right
preventive measures aimed against pollution were provided. For instance, this was
done by application of the best available techniques.

 According to its Article 1 the purpose of the Directive was “to achieve integrated
prevention and control of pollution arising from the activities listed in Annex I”.
Within this assumption, the IPPC Directive included establishment of a joint system
of environmental licences. Among different activities in different industries, in
Annex I there is also energy sector.
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1990s International Regime for Emissions

 Further, in 1993, the EU and its Member States were already required to initiate

legislation for the monitoring of GHG emissions in line with the international climate

regime.

 This was driven by the United Nations Framework Convention on Climate Change

(UNFCCC) of 1992 and the Kyoto Protocol of 1997.

 Both international agreements contributed to the boosting of the EU climate regime

and clean energy, as a consequence of what was required by international and EC

law (Massai 2012, p. 50).
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21st Century EU Climate Agenda

 In 2001, since the public announcement by the US to reject the Kyoto Protocol,
the EU has tried to assume a leading role in the field of climate policy at the
international level (Massai 2012, p. 54).

 This was confirmed in the EU’s very strong position at Conferences of the Parties
negotiations aimed at ensuring the environmental integrity of the Kyoto Protocol and
ambitious GHG emission reduction targets, as well as by the scope of legislation at
the Community level aimed at combating global warming (Massai 2012, p. 54).

 Seen in that light, in 2002, the Council, on behalf of the European Community,
approved the Kyoto Protocol (Council Decision 2002/358/EC).

 During the Kyoto’s first commitment period, 37 industrialized countries and the
European Community committed to reduce GHG emissions to an average of five
percent against 1990 levels; during the second commitment period, Parties
committed to reduce GHG emissions by at least 18 percent below 1990 levels in the
eight-year period from 2013 to 2020; however, the composition of Parties in the
second commitment period is different from the first (Kyoto Protocol).
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Kyoto Protocol’s System
 Under the Protocol, countries must meet their targets primarily through national

measures. However, the Protocol also offers them an additional means to meet their
targets by way of three market-based mechanisms:

 International Emissions Trading – Parties with commitments under the Kyoto Protocol (Annex
B Parties) have accepted targets for limiting or reducing emissions. These targets are
expressed as levels of allowed emissions, or “assigned amounts,” over the 2008-2012
commitment period. The allowed emissions are divided into “assigned amount units” (AAUs).
The system allows countries that have emission units to spare - emissions permitted them but
not "used" - to sell this excess capacity to countries that are over their targets;

 Clean Development Mechanism (CDM) - allows a country with an emission-reduction or
emission-limitation commitment under the Kyoto Protocol (Annex B Party) to implement an
emission-reduction project in developing countries; such projects can earn saleable certified
emission reduction (CER) credits, each equivalent to one tonne of CO2, which can be counted
towards meeting Kyoto targets;

 Joint implementation (JI) - allows a country with an emission reduction or limitation
commitment under the Kyoto Protocol (Annex B Party) to earn emission reduction units
(ERUs) from an emission-reduction or emission removal project in another Annex B Party,
each equivalent to one tonne of CO2, which can be counted towards meeting its Kyoto target
(Kyoto Protocol).

 In 2012, the "Doha Amendment to the Kyoto Protocol" was adopted. The amendment
includes, inter alia, new commitments for Annex I Parties to the Kyoto Protocol who
agreed to take on commitments in a second commitment period from 1 January 2013
to 31 December 2020, e.g. international emissions trading and joint implementation
would also provide the Adaptation Fund with a 2 percent share of proceeds (Kyoto
Protocol).
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Paris Agreement 
 At the Paris climate conference (COP21) in December 2015, 195 countries adopted the

first-ever universal, legally binding global climate deal.

 Mitigation – governments agreed:

 a long-term goal of keeping the increase in global average temperature to well below 2°C
above pre-industrial levels;

 to aim to limit the increase to 1.5°C, since this would significantly reduce risks and the
impacts of climate change;

 on the need for global emissions to peak as soon as possible, recognising that this will take
longer for developing countries;

 to undertake rapid reductions thereafter in accordance with the best available science.

 Before and during the Paris conference, countries submitted comprehensive national
climate action plans (INDCs). These are not yet enough to keep global warming below
2°C, but the agreement traces the way to achieving this target.

 Transparency and global stocktake – governments agreed to

 come together every 5 years to set more ambitious targets as required by science;

 report to each other and the public on how well they are doing to implement their targets;

 track progress towards the long-term goal through a robust transparency and accountability
system.
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Establishment of EU ETS

 After approving the Kyoto Protocol, EU policy-making on climate change accelerated

significantly (see Oberthür & Pallemaerts 2010, p. 42). In 2004, the European

climate agenda received a firm legal backbone. This was done by adapting the EU

Emission Trading System (EU ETS) by passing Directive 2003/87/EC.

 On this basis, from the beginning of 2005, as a rule, Member States have to ensure

that no installation undertook any activity listed in the Directive’s Annex I unless

its operator was granted an emission permit issued by a competent authority.

 Moreover, the EU ETS Directive launched the first, “pilot phase” of emission trade

in the EU (2005–2007). It covered only CO2 emissions from energy producers and

energy-intensive industry, although almost all allowances were given free of charge

(European Commission 2015). Although, the total number of free allowances

distributed to companies exceeded the emissions, resulting in the over-allocation of

emission allowances in most EU Member States (Macken 2011, p. 3).
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Acceleration of the EU’s Actions

 Between 2007 and 2009, the European Union’s action in the field of climate accelerated.
In March 2007, the European Council addressed the leading role of the EU in international
climate protection and called on developed countries to commit collectively to reducing
their emissions of GHG (Council of the European Union 2007). Seen in this light, the
European Council endorsed:

 an EU objective of a 30% reduction in greenhouse gas emissions by 2020 compared to 1990
as its contribution to a global and comprehensive agreement for the period beyond 2012,
provided that other developed countries commit themselves to comparable emission reductions
and economically more advanced developing countries to contributing adequately according to
their responsibilities and respective capabilities. (Council of the European Union 2007, p. 12).

 Further, the Council decided that, until approving a global post-2012 agreement, the
European Union would act individually in the area of climate, as it wants to transform
itself “into a highly energy-efficient and low greenhouse-gas-emitting economy”.
Therefore the Council set an individual, European commitment to achieve at least a
20% reduction of GHG emissions by 2020 compared to 1990 (Council of the European
Union 2007, p. 12). Besides this goal, the Council emphasised the need to increase energy
efficiency in the EU, setting the energy efficiency of saving 20% of the EU’s energy
consumption compared to projections for 2020.

 Finally, the March Council endorsed a binding target of a 20% share of renewable
energies in overall EU energy consumption should be reached by 2020 (Council of the
European Union 2007, pp. 20–21).
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Climate and Energy Package
 In January 2008, the Commission proposed a set of legislation which took the form of the 

already-mentioned Climate and Energy Package with new rules on the EU ETS. 

 In December 2008, the European Council reached a political agreement on the Package, 
which in 2009 became binding legislation consisting of Emission Performance Regulation 
(EC) No 443/2009, Renewable Energy Directive 2009/28/EC, revised EU-ETS Directive 
2009/29/EC, Fuel Quality Directive 2009/30/EC, CCS Directive 2009/31/EC, and Effort 
Sharing Decision No 406/2009/EC.

 Regulation (EC) No 443/2009 of the European Parliament and of the Council of 23 April 2009 setting emission
performance standards for new passenger cars as part of the community’s integrated approach to reduce CO2
emissions from light-duty vehicles,

 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and
2003/30/EC,

 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the
Community,

 Directive 2009/30/EC of the European Parliament and of the Council of 23 April 2009 amending Directive
98/70/EC as regards the specification of petrol, diesel and gas-oil and introducing a mechanism to monitor and
reduce greenhouse gas emissions and amending council directive 1999/32/EC as regards the specification of
fuel used by inland waterway vessels and repealing Directive 93/12/EEC,

 Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 of the geological storage
of carbon dioxide and amending council Directive 85/337/EEC, European Parliament and Council Directives
2000/60/EC, 2001/80/EC, 2004/35/EC, 2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006,

 Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort of
member states to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas emission
reduction commitments up to 2020.
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Policy’s Relations on the EU Energy 

Market
 As stated in the Explanatory Memorandum to the proposal for Directive 2009/72/EC:

[w]ithout a competitive and efficient European electricity … market, Europe’s citizens will

pay excessive prices for what is one of their most fundamental daily needs. The electricity …

market is also essential for Europe’s competitiveness as energy is an important input for

European industry.

Furthermore, a competitive and efficient electricity … market is a pre-condition to

tackle climate change. Only with a functioning market is it possible to develop an

effectively functioning emissions trading mechanism and a renewable energy industry

that will meet the ambitious objective, agreed by the European Council of ensuring that

the EU’s energy mix is sourced 20% from renewable energy sources by 2020.

Finally, a competitive EU-wide electricity … market is crucial to ensure the security of

Europe’s energy supply, as only a Europe-wide and competitive market generates the right

investment signals and offer fair network access for all potential investors, and provides real

and effective incentives to both network operators and generators to invest the billions of

Euros that will be needed in the EU over the next two decades.
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EU ETS Now

 The EU ETS:

 Operates in 31 countries (all 28 EU countries plus Iceland, Liechtenstein and Norway)

 Limits emissions from more than 11,000 heavy energy-using installations (power stations &
industrial plants) and airlines operating between these countries

 Covers around 45% of the EU's greenhouse gas emissions (EU Emissions Trading System).

 The EU ETS uses the 'cap and trade' principle: a cap is set on the total amount of
certain greenhouse gases that can be emitted by installations covered by the
system; the cap is reduced over time so that total emissions fall; within the cap,
companies receive or buy emission allowances which they can trade with one
another as needed; they can also buy limited amounts of international credits from
emission-saving projects around the world. The limit on the total number of
allowances available ensures that they have a value (EU Emissions Trading System).

 After each year a company must surrender enough allowances to cover all its
emissions, otherwise heavy fines are imposed. If a company reduces its emissions,
it can keep the spare allowances to cover its future needs or else sell them to
another company that is short of allowances (EU Emissions Trading System).
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EU ETS Key features of phase 3

 The EU ETS is now in its third phase (2013-2020). It significantly different from

phases 1 and 2 (EU Emissions Trading System).

 The main changes are:

 A single, EU-wide cap on emissions applies in place of the previous system of national

caps;

 Auctioning is the default method for allocating allowances (instead of free allocation),

and harmonised allocation rules apply to the allowances still given away for free;

 More sectors and gases included;

 300 million allowances set aside in the New Entrants Reserve to fund the deployment of

innovative renewable energy technologies and carbon capture and storage through the NER

300 programme (EU Emissions Trading System).
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Fields covered by the EU ETS

 The system covers the following sectors and gases with the focus on emissions

that can be measured, reported and verified with a high level of accuracy:

 carbon dioxide (CO2) from;

 power and heat generation,

 energy-intensive industry sectors including oil refineries, steel works and production of iron,

aluminium, metals, cement, lime, glass, ceramics, pulp, paper, cardboard, acids and bulk

organic chemicals,

 commercial aviation,

 nitrous oxide (N2O) from production of nitric, adipic and glyoxylic acids and glyoxal;

 perfluorocarbons (PFCs) from aluminium production (EU Emissions Trading System).

 Participation in the EU ETS is mandatory for companies in these sectors, but:

 in some sectors only plants above a certain size are included;

 certain small installations can be excluded if governments put in place fiscal or other

measures that will cut their emissions by an equivalent amount;

 in the aviation sector, until 2016 the EU ETS applies only to flights between airports

located in the European Economic Area (EEA) (EU Emissions Trading System).
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Visegrad Group and EU Climate Action

 The Visegrad Group (V4 – Poland, Hungary, Slovakia, the Czech Republic) was

many times negative about the EU regulatory proposals on climate and energy

policy; trying to either block them or reduce their impact, repeatedly led by

Polish scepticism.

 However, the Visegrad states have found common ground in enhancing energy

security, as confirmed by many of the V4 Joint Statements and the V4

Presidency’s goals, as well as bilateral discussions with other states.
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Visegrad Group and EU Climate Action

 Hungarian Presidency (2013/14):

 The Visegrad Group intends to facilitate a discussion on the Commission’s consultative
communication on the 2015 International Climate Change Agreement … bearing in
mind that the EU’s mitigation efforts should be in line with tangible efforts of other
major economies. … Although V4 countries are devoted to fulfilling the EU’s
ambitious climate mitigation targets, during the formulation of the EU’s and its
Member States’ position, the Visegrad Group intends to place particular emphasis on
increasing competitiveness and making energy prices more affordable, as well as
avoiding carbon leakage. The Visegrad Group … will further debate on the
Commission’s 2030 framework for climate and energy policies, and on other measures
aiming to increase the efficiency of the EU Emissions Trading System in a balanced
manner … . It is of utmost importance to exchange views on V4 countries’ …
expectations concerning the third trading period of the EU ETS, taking into account
the possible impact of the proposed EU ETS structural reform on the functioning of
the carbon market in V4 countries. Besides, the Visegrad Group deems it important to
give a more particular attention to the 2013–2020 allowances/auctions scheme.

 The 2016/2017 Polish Presidency:

 promoting indigenous sources of energy and development of chosen technologies such
as hydrocarbons (in sustainable manner) renewable energy and nuclear power … .
Those sources and technologies are of fundamental significance for the energy
security of the EU Member States and their competitiveness, including promotion of
climate resilience development vis-à-vis 2030 target.
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 In recent years Poland has been praised for the development of onshore wind energy.

At the end of 2015 the installed capacity reached more than 5 000 MW and over

four years it has risen by almost 3 400 MW (PSEW, 2016, p. 3).

 At the beginning of 2016 it amounted to 13% of the country’s entire power

system, and the share of energy from wind in the total energy production has

reached 6,21% (PSEW, 2016, p. 3).

 In terms of capacity Poland has more wind farms than Denmark or Portugal, both

considered “green leaders” with respect to renewable installations (EWEA, 2016, p.

4).

 With respect to annual installations, Germany was the largest market in 2015

installing 6013 MW of new capacity while Poland came second with 1266 MW

installed which is double the number of the installations in 2014 and totals a quarter

of its national cumulative capacity by the end of 2015 (EWEA, 2016, p. 5).

Eye on Poland: Renewables
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 In May 2016, the Polish Parliament passed the act on the investments in wind

power plants.

 The act that sets out the conditions and procedures for localising and constructing

wind power plants in the vicinity of existing or planned residential areas.

 Although seemingly it looks like a typical regulation concerning spatial planning,

its provisions raise many controversies; not to mention its original version

(proposed in February 2016) that has raised even more objections.

 In February 2016, a group of Parliamentary Members representing the ruling party

Law and Justice (PiS – Prawo i Sprawiedliwość) sent to the Polish parliament a

proposal for a bill titled – misleadingly – the act on the investments in wind power

plants.

New Legislation on Wind Turbines
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 Misleadingly, as the proposal, which was later passed into law by the Parliament, the

law does not address running wind investments, but rather blocks them.

 The latter approach stems directly from its Explanatory Memorandum. As stated

there:

 [s]ince 2009, an extremely dynamic development of wind energy can be observed in

Poland. Unfortunately, so far the legal framework for locating, constructing and operating

wind turbines has not been sufficiently formulated. As a result, these installations are

being placed too close to residential buildings. This became the cause of numerous

conflicts between disgruntled residents and municipalities, as these devices emit

noise, inaudible to the ear infrasound, cause vibration, a flickering effect, and may also

constitute a direct threat to life or health in the event of failure or the icing of blades in

the winter. This situation caused a number of citizens and associations (created

specifically to prevent the construction of wind power plants in specific locations /

municipalities) to directly address both Members of Parliament, as well as members of the

Council of Ministers, asking for the cessation of construction of wind power plants.

Rather Blocking than Investing
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 The initial proposal contained:

 criminal penalties for not ensuring the compliance with the drafted legislation in terms of

operating the wind power plant without the specific decision issued by the Office of

Technical Inspection (the operation of a wind power plant without receiving such a

decision on allowing the usage of the wind power plant, or on the contrary to the decision

of the Office on suspending the operation of the wind power plant was proposed to be

punishable by a fine, restriction of liberty or imprisonment up to 2 years).

 a fine for preventing or hindering the actions of the Office of Technical Inspection

concerning an inspection that occurs before issuing the decision allowing the operation of

a wind power plant, as well as for not informing the Office of any dangerous damage or

technical accidents related to the operation of the wind power plant.

 However, proposed penalties were too controversial and finally they were not

included in the final version of the new law.

"Wind Crimes"
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 The initial proposal contained:

 the Office of Technical Inspection also charges fees for conducting the checks and giving
permission to operate the wind turbine. As stated in the proposed Article 15 (2) of the
first version of the legislation a one-time fee for the activities of the Office of Technical
Inspection could not exceed 1% of the amount of the investment in a wind power plant.
Similar fees (and also the decisions of the Office of Technical Inspection) were related to
the repair or upgrade of technical elements of the wind power plant.

 provisions to enable the of outsourcing of some of the Office of Technical Inspection’s
services to unspecified external experts. According to Article 30 of the proposal, within
a period of two years from the date of entry into force of the act, the Office of Technical
Inspection might delegate the execution of certain tasks necessary to carry out the trial
operation of the wind power plant to entities with the necessary knowledge and
experience.

 This raised justified concerns was a plan to exclude such services from the provisions
of Polish public procurement law.

Hammer of the Windmills

28



 The initial proposal of the investment act could be compared to solutions addressed in
the dark times of “the witch-hunt.”

 As it contained many controversies about the burdens imposed on wind turbines, I call it
the Malleus Ventimolarum – “Hammer of the Windmills”, a phrase derived from the
Latin book Malleus Maleficarum – “Hammer of [the] Witches”, a medieval treatise on the
prosecution of witches.

 This connotation emerges from the severity of the first version of the proposed
legislation, where in many cases the wind installations (or their operators and investors,
if personalisation is needed) are treated almost like witches.

 Proposals discussed in this section of my paper, regardless of how controversial
and rigorous they were, remained only ideas. In the course of the legislative
process, the act on the investments in wind power plants has been passed with
a reduced negative impact on the Polish wind industry. However, does it balance
the interests of investors and residents?

Hammer of the Windmills
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 The new approach includes qualifying the wind power plant as a building within the
meaning of construction law. The act on the investments in wind power plants redefines
one of its key terms, i.e. a definition of the “construction”. The new wording of
“construction” does not distinguish the division between the construction elements and
the technical devices.

 In practice, it means qualifying the entire wind power plant (both the construction and
the technical elements) as a construction. As a result, it changes the tax base of the real
estate tax that is derived from building a wind power plant. Put simply, the new
legislation makes the tax higher.

 So far, the base for the real estate tax was calculated with the use of construction
parts of the wind power plant. These were the foundations and the mast of a wind
turbine, as confirmed by judiciary.

 Nowadays the tax will cover both the construction parts as well as the technical
elements of the wind power plant such as generator, controller, transformer, gearbox,
rotor with blades, control computer, and systems supporting operation of the power
plants.

New Definitions and Higher Taxes
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 The new law limits the legal basis for localising wind power plants. A wind power
plant can be constructed only under a local spatial plan.

 In contrast, the previous legal environment allowed investors to install the wind
power plant when an individual decision on the construction condition was
issued. The new rule makes this impossible. The local spatial plan is the sole
document that legalises the installation of a wind turbine.

 Nevertheless, the rule related to the local spatial plan is not central to the new law.
Its backbone is a height standard imposing a minimum distance in which the wind
power plant can be located and constructed.

 The minimum distance between the wind power plant and the nearest buildings
must be at least ten times the height of the wind turbine. The height is measured
from the ground level to the top point of the turbine, including technical elements,
in particular the rotor together with the blades. This constitutes the total height of
the wind power plant.

Legal Possibilities Limited 

31



 Poland is not the only country where wind height standards apply. Such requirements

exist in other countries although their scale varies.

 At the end of 2013 EWEA (now WindEurope) published the results of research conducted on

the planning guidelines for wind energy projects in Europe. It covered twelve countries:

Austria, Belgium (only Flanders), Czech Republic, Denmark, Greece, Italy, the Netherlands,

Norway, Portugal, Romania, Switzerland, and the United Kingdom; nevertheless the

distance standards (in different forms and levels) apply also in other countries, e.g.

Ireland, Sweden, Portugal, France together with some parts of Canada and Australia (see

more Haugen 2011).

 According to the EWEA’s research, the distance requirements of wind installations differ

across Europe. In some countries the minimum distance rules depend on the tip height or

the turbine’s rotor diameter (Denmark, Italy, Romania, and Greece). If no mandatory

distance standards are in place, wind energy developers have to comply with noise

guidelines anyway, like in Belgium-Flanders, Norway, Switzerland and the UK (EWEA 2013).

 Sometimes, in certain circumstances, the local authorities can introduce different

standards for wind energy projects in Austria and Italy (EWEA 2013), or in Germany, where

distance standards (setback from residences) exist in the nine of the sixteen provinces

(Länder) (Haugen 2011, pp. 7-10).

Height Standards in the World
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 Comparing the Polish standard of at least ten times the height of the wind turbine

with other countries one can easily notice that Poland stands out from the other

states because of the rigorous approach that is applied.

 Austria is among those countries to which Poland can be collated. In addition, Austria is

addressed in the Explanatory Memorandum to the proposal of the act on the investments

in wind power plants as one of those countries in which the distance standards are at a

level similar to those proposed in Poland (in practice the Polish standard will reach

1500-2000 metres).

 Nevertheless, it is hard to compare those two countries (Felber and Stoeglehner, 2014);

firstly, as different standards apply in Austria’s different regions (ranging from 800-

1500 metres). Secondly, in lower Austria, an additional buffer of 2000 metres distance

to dwellings may be placed only if the local community does not agree with the wind

farm investment (EWEA 2013, p. 3).

 Therefore, in fact, either the fixed distance standards do not apply, or

are much less severe than the those in Poland. For instance in Denmark

the standard separation distance is set at four times the tip height, i.e.

4 x tip height (EWEA 2013, pp. 3-4).

Rigorous Approach
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 The law finally adopted by Parliament is an impediment to the Polish wind industry.
Such an approach raises many concerns that need to be considered from the European
law point of view. The basic doubt is the compatibility of the new law with the Directive
2009/28/EC.

 As stated in the preamble to the Directive “[t]he procedure used by the administration
responsible for supervising the authorisation, certification and licensing of renewable energy
plants should be objective, transparent, non-discriminatory and proportionate when applying the
rules to specific projects. In particular, it is appropriate to avoid any unnecessary burden that
could arise by classifying renewable energy projects under installations which represent a high
health risk.”

 Changed during the legislative process the binding provisions of the investment
act no longer constitute such a flagrant threat. Although, as I indicated during
the legislative process, what can be assessed as discriminatory and biased
burden contrary to European law can be choosing only one industry as that
which needs extra site regulations.

 Similarly, the revealed intention of the legislation (“these devices emit noise,
inaudible to the ear infrasound, cause vibration, a flickering effect, and may also
constitute a direct threat to life or health in the event of failure or icing of the
blades in the winter”) may raise some questions about their accordance with the
European law whose binding standard

Compatibility with the EU Law?
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 Nevertheless, one should understand the need for locating wind farms on
land in a proper way. “Proper way” means leading to a reduction of the
potential negative impact of the investment on the environment and
society.

 However, a regulatory gap that existed for a very long time in Poland
resulted in a very strict and unfair approach to the rules on constructing
wind turbines. An unregulated development of the energy sector has led
to overregulation. Determining an inflexible, artificial distance in which
onshore wind turbines can be constructed in the surroundings of residential
buildings is its clear example.

 To balance both extremes (lack of regulation and overregulation), together with the Foundation
for Sustainable Energy I proposed some improvements to the new Polish legislation on wind
energy. Firstly, each wind investment should be individualised and evaluated with a use of
environmental impact assessment, extended by the best practices deriving from social
dialogue and case studies of already conducted investments (Foundation for Sustainable
Energy, 2016). The additional standards of the environmental impact assessment could cover the
flickering effect or the influence of wind turbines on the landscape (Foundation for Sustainable
Energy, 2016).

 Moreover, special attention should be paid to the role of public consultations accompanying the
wind investment. This type of tool must be used on a wider scale, as it allows reconciliation of
the sometimes differing interests of both parties, i.e. the investor and the local community
(Foundation for Sustainable Energy, 2016).

Individualisation vs Generalisation
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 There are many signs that the Polish wind energy market falls into times of

Shakespearean uncertainty.

 The new law reduces investment opportunities in terms of land eligible for wind

power plants. The buffer zone enacted in the new law in practice ranges from 1,5

to 2 kilometres. Moreover, the zone should be identified in conjunction with

other factors relevant to wind energy investments, such as the wind conditions,

connection to the grid, acquisition of a land, etc. Therefore, it will be much harder

nowadays to find a right place in Poland to build and operate an onshore wind

farm.

 On the other hand, the legislation does not apply to investments undertaken in

the Polish maritime areas within the meaning of the act on the maritime areas of

the Polish Republic and the Maritime Administration. This field is directly excluded

from its scope in Article 2 of the investment act. Paradoxically, this approach, may

allow for the development of the offshore wind energy sector. Where to build new

renewable installations if not on land? Maybe sea is the answer, as Poland needs to

meet the goals imposed by the Climate and Energy Package.

Market Uncertainty
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New EU Energy Market Design

 Local energy communities can be an efficient way of managing energy at community
level by consuming the electricity they generate either directly for power or for
(district) heating and cooling, with or without a connection to distribution systems. To
ensure that such initiatives can freely develop, the new market design requires
Member States to put in place appropriate legal frameworks to enable their
activities.

 Today, more than 90% of variable renewable electricity sources are connected to
distribution grids. The integration of local generation has in fact contributed to a
significant increase in network tariffs for household consumers. In addition, taxes and
levies to finance grid extensions and renewables' investments have risen drastically. The
new market design and the revision of the Renewables Directive provide an opportunity
to address these shortcomings, which can disproportionately impact certain household
consumers.

 Allowing Distribution System Operators (DSOs) to manage some of the challenges
associated with variable generation more locally (e.g. by managing local flexibility
resources) could significantly reduce network costs. However, since many DSOs are
part of vertically integrated companies which are also active in the supply business,
regulatory safeguards are necessary to guarantee the DSOs' neutrality in their new
functions, e.g. in terms of data management and when using flexibility to manage local
congestions.

37



Structures of the civic energy sector

Prosumer (auto-producer)

Energy cluster

Energy co-operatives
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Directive on common rules for the 

internal market in electricity (recast)
 Distributed energy technologies and consumer empowerment have made

community energy and energy cooperatives an effective and cost-efficient way to

meet citizens' needs and expectations regarding energy sources, services and local

participation.

 Community energy offers an inclusive option for all consumers to have a direct

stake in producing, consuming or sharing energy between each other within a

geographically confined community network that may operate in an isolated

mode or be connected to the public distribution network.

 Community energy initiatives focus primarily on providing affordable energy of a

specific kind, such as renewable energy, for their members or shareholders

rather than prioritising profit-making like a traditional energy company.

 By directly engaging with consumers community energy initiatives are

demonstrating their potential in facilitating the up-take of new technologies

and consumption patterns, including smart distribution grids and demand response,

in an integrated manner.
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Directive on common rules for the 

internal market in electricity (recast)
 Community energy can also advance energy efficiency at household level and help

fight energy poverty through reduced consumption and lower supply tariffs.

 Community energy also enables certain groups of household consumers to

participate in the energy market who otherwise might not have been able to do

so. Where they have been successfully operated such initiatives have delivered

economic, social and environmental value to the community that goes beyond the

mere benefits derived from the provision of energy services.

 Local energy communities should be allowed to operate on the market on a level-

playing field without distorting competition. Household consumers should be

allowed to voluntarily participate in a community energy initiative as well as to

leave it, without losing access to the network operated by the community energy

initiative or their rights as consumers. Access to a local energy community's network

should be granted on fair and cost-reflective terms.

40



Based on:

 Sokołowski MM 2018. "European Law on the Energy Communities: a Long Way to a Direct Legal Framework",
European Energy & Environmental Law Review, vol.27, iss. 2, April 2018: pp. 60-70.

 Sokołowski, MM 2017. "Discovering the New Renewable Legal Order in Poland: With or Without Wind?", Energy
Policy, vol. 106, July 2017: pp. 68–74.

 Sokołowski, MM 2016. Regulation in the European Electricity Sector, Routledge, Abingdon & New York

 Explanatory memorandum to the proposal of the act on the investments in wind power plants [Uzasadnienie do projektu ustawy o inwestycjach w zakresie elektrowni

wiatrowych], no. 315, http://www.sejm.gov.pl/sejm8.nsf/druk.xsp?nr=315, (accessed 28.04.18);

 EWEA, 2013. Wind farms and planning guidelines in Europe: a follow up. http://pliki.psew.pl/strefa/dev/lok/EWEA_paper__-_Wind_farm_distance.pdf, (accessed 

28.04.18).

 EWEA, 2016. Wind in power 2015 European statistics. http://www.ewea.org/fileadmin/files/library/publications/statistics/EWEA-Annual-Statistics-2015.pdf, (accessed 

28.04.18).

 Foundation for Sustainable Energy, 2016. Opinion of Foundation for Sustainable Energy to the proposal of the act on the investments in wind power plants, 

http://www.sejm.gov.pl/sejm8.nsf/druk.xsp?documentId=2DEBFA95BB4949D7C1257F77002AD5A6, (accessed 28.04.18).

 Haugen, K.M.B., 2011. International Review of Policies and Recommendations for Wind Turbine Setbacks from Residences: Setbacks, Noise, Shadow Flicker, and Other 

Concerns. Minnesota Department of Commerce: Energy Facility Permitting,

http://mn.gov/commerce/energyfacilities/documents/International_Review_of_Wind_Policies_and_Recommendations.pdf (accessed 28.04.18).

 PSEW, 2016. The state of wind energy in Poland in 2015,http://pliki.psew.pl/Marcin/Stan_energetyki_wiatrowej_w_Polsce_ENG.pdf, (accessed 28.04.18).

 Council of the European Union 2007, Council conclusions of 8–9 March 2007, Brussels, 2 May 2007, 7224/1/07, REV 1.

 European Commission 1988, Communication to the Council: the greenhouse effect and the community. Commission work programme concerning the evaluation of policy

options to deal with the “greenhouse effect”, Brussels, 16 November 1988, COM (88) 656 final.

 European Commission 1995, White Paper of the European Commission: an energy policy for the European Union, Brussels, 13 December 1995, COM (95) 682 final.

 European Commission 1997, Communication from the Commission: an overall view of energy policy and actions, Brussels, 23 April 1997, COM (97) 167 final.

 European Commission 1998, Communication from the Commission: strengthening environmental integration within Community energy policy, Brussels, 14 October 1998,

COM (1998) 571 final.

 Kulovesi, K. 2012, “Climate change in EU external relations: please follow my example (or I might force you to)”, in The external environmental policy of the European

Union: EU and international law perspectives, ed. E. Morgera, Cambridge University Press, Cambridge, pp. 115–148.

 Kyoto Protocol, http://unfccc.int/kyoto_protocol/items/2830.php (accessed 28.04.18).

 Macken, K. 2011, The EU emissions trading scheme: a review of the first six years of operation. Available from: www.epa.ie/pubs/reports/air/etu/ETS%20Review.pdf

(accessed 28.04.18.

 Massai, L. 2012. European climate and clean energy law and policy, Earthscan, London.

 The EU Emissions Trading System (EU ETS), https://ec.europa.eu/clima/policies/ets_en (accessed 28.04.18).

 Paris Agreement, https://ec.europa.eu/clima/policies/international/negotiations/paris_en (accessed 28.04.18).

References

41



42

Thank you ☺ ☺ ☺

Tēnā koutou ☺ ☺ ☺



Thank you / Whakawhetai koe/ Dziękuję  

dr Maciej M. Sokołowski

mms@maciejsokolowski.com

mm.sokolowski@wpia.uw.edu.pl

www.maciejsokolowski.com

www.wpia.uw.edu.pl

43


