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He Tikanga e Pā ana ki a Tainui – Tikanga some Tainui exPeriences 1
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glossary of māori Terms 74



Poroporoaki – Farewell and Acknowledgements 

Me wehi ki te Atua, me whakahōnore a Kīngi Tūheitia, e noho mai rā i runga 
i te ahurewa tapu o ōna tūpuna, o tana whaea. He kura i tangihia, he maimai 
aroha ki a rātou kua whetūrangihia…

Te Arikinui, Dame Te Atairangikaahu 
Tērā Matariki huihui ana mai 

ka ngaro rā, ē, te whetū kukume ata
E rangi e, kei taku ariki… te whiriwhiringa o te motu, 

te whakapiringa o ngā tāngata
Ko tō rongo e waiho i muri nei, ka hau ki te rangi

Waiho nei ki te iwi e pīkau nei i ō manako 
E rangi e, kei taku ariki….okioki mai rā i raro i 

ngā parirau atawhai o te Atua.
Paimārire

Ngahinaturae Te Uira

E te rūruhi, e te piki kōtuku. Haere atu rā kia poipoia rā koe i te uma o tō tātou 
kuia, o Hinenuitepō e tāwhana mai rā i te kāpunipuni o ngā wairua. Kia au tō 
moe tahi i waenganui i ō rahi, i ō tātou tūpuna kua whetūrangitia. Nō reira e 
kui, e te kurupounamu, ka nui te tangi o te ngākau mōu kua wehea nei. Haere 
ki te huinga o te kahurangi, oti atu ai koutou e kui e…

Bob Rawiri

Tērā a Kaiwaka i te rangi te tohu mai rā i te hinganga ōu e te tōtara o te wao 
nui a Tāne. Kua topea koe e te toki hāhā o Aituā kua whakataukītia nei. Moe 
mai koe ki tuā o Rangi-whakamoe-ariki, moe mai ki a Nunui mā, ki a Roroa 
mā. Hoki atu ki te kāinga tūturu mō tātou mō te tangata i te wāhi ngaro.

Nā te matamata o te kāheru koutou i tuku, 
Mā te matamata o mahara koutou e hokihoki mai anō.

We pay tribute to our creator, and also honour King Tūheitia. 

With deep sadness, we farewell and acknowledge the passing of Te 
Arikinui, Dame Te Atairangikaahu, Māori Queen and, during her reign, 

head of the Kīngitanga. We also acknowledge the passing of Ngahinaturae 
Te Uira and Bob Rawiri, esteemed elders of Tainui and experts in tikanga 
who participated in our symposium on tikanga, and who are now taken 

from this world, but who will never be forgotten. 



Editor’s Introduction

This special edition of the Yearbook arises out of two symposia hosted by 
the Waikato University School of Law in 2003. Rather than exhaustive 
research on every subject matter, the primary purpose of this issue is to record 
valuable contributions in a permanent form and make them available to a 
wider readership. Part One of this special edition embodies the proceedings 
of a symposium entitled Tikanga Māori – Māori Laws and Values hosted by 
Te Piringa, the Māori law staff collective at the Waikato Law School. Part 
Two comprises the proceedings of a symposium entitled Te Mana i Waitangi 
- The Treaty of Waitangi and Human Rights a symposium jointly hosted by 
the Waikato Law School and the Human Rights Commission. 

A. Tikanga Māori – Māori Laws and Values

The uncertain future of the ‘old traditions and customs’ (in 1906 at least) is 
reflected in Makereti Papakura’s opinion:

The old Māoris, those I mean, who have not given up their old traditions and 
customs in favour of European ways of living are gradually fading away…The 
modern native is a very fine person, I know, but still he has forgotten much.1

During the 1970s, Māori actively challenged the monocultural status quo 
of the time and asserted their ancestral rights as tangata whenua over the 
land, their rights as first people of this land. As a result of the momentum 
created during that time, and against the backdrop of significant economic 
restructuring,2 Māori successfully revived their indigenous language as an 
official language of Aotearoa/New Zealand. As a result of that struggle, the 
Māori language is now taught from preschool level through to university level, 
and in 2002, broadcasting in the Māori language began on Māori television. 
As at 2007 the Māori language was spoken fluently by some 20 per cent of 
the Māori population. With the survival of the Māori language ensured, there 
is a corresponding need to ensure the survival of tikanga Māori as part of this 
ongoing renaissance. The immediate challenge for Māori is to reprioritize 
tikanga Māori as the law by which we live. In the wise words of LaDonna 
Harris, Comanche Leader:

1 Paul Diamond, Makereti (2007) 201.
2 Jane Kelsey, The New Zealand Experiment (1995) 20; Examples of such challenges include 

the Land March of 1974 and the occupation of the Raglan Golf course which was situated 
on land taken by the New Zealand Government for certain public purposes, and not returned 
to the original Māori owners when no longer needed for those purposes. Kelsey provides 
a detailed analysis of the impacts of and alternatives to that restructuring ‘experiment’.
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We must take pride in our culture and live our values day to day, and not just 
talk about them in a mystical way. 3

Tangata whenua systems of law and government existed before colonization 
by the British. ‘Tikanga Māori’ and ‘Māori customary law’, are terms (not 
necessarily interchangeable) that embody the values, standards, principles, 
or norms that indigenous Māori have developed to govern themselves and 
which many Māori consider to be the first law of Aotearoa/New Zealand.4 
It is appropriate that this special issue begins with excerpts from a panel 
discussion entitled ‘He Tikanga e Pā ana ki a Tainui – Tikanga – Some Tainui 
experiences’. During the discussion highly esteemed elders from the local 
tribes of Waikato-Tainui talked about tikanga and responded to questions 
from the audience. On the panel were the late Ngahinaturae Te Uira, rūruhi,5 
translator extraordinaire, expert in te reo Māori, and recipient of Te Tohu 
Amorangi, an award given to people who have made an academic contribution 
to the University of Waikato; Iti Rawiri, rūruhi; the late Bob Rawiri (then 
Chair of Ngā Marae Toopu);6 and Koroneihana Cooper, respected kaumatua 
and advisor to the Police.

Some of the key themes raised during the interactive discussion included a 
challenge for the University of Waikato to collaborate more meaningfully 
with the tangata whenua in whose tribal area the University is situated. The 
panel also discussed the significance of the Waikato River as an ancestral river 
and roles of women in Waikato-Tainui, and in particular tikanga relating to 
karanga. The kaumātua emphasized that although they all hailed from Waikato-
Tainui, each iwi and hapū that affiliate to the Tainui Waka confederation, such 
as Waikato, Maniapoto, Raukawa, and Hauraki, has their own tikanga. We 
were also fortunate to have participating in the symposium, respected kuia, 
Hinekahukura (Tuti) Aranui, who once held the position of kuia of our law 
school, and Elizabeth (Noki) Haggie who currently holds that position.

3 Keynote Speech 6th World Indigenous Peoples Conference on Education, University of 
Waikato in 2003.

4 Ani Mikaere, ‘The Treaty of Waitangi and Recognition of Tikanga Māori’ in Waitangi 
Revisited - Perspectives on the Treaty of Waitangi (2005) 330, 341-342.

� Rūruhi is a word peculiar to Waikato-Tainui peoples, meaning tino kuia, or most especial 
female elder.

6 Ngā Marae Toopu is a collaborative group of marae that affiliate to the Tainui waka. Both 
Ngahinaturae Te Uira and Bob Rawiri passed away in 2007 and this special edition pays 
special tribute to these pillars of Tainui in ‘Poroporoaki – Farewells and Acknowledgements’, 
above.
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In order to provide some context to the panel discussion, the short paper 
entitled ‘Tikanga Māori, Historical Context and the Interface with Pākehā 
law in Aotearoa/New Zealand’ provides historical context and explanatory 
commentary on tikanga raised by the elders during their panel discussion.

The second session of the symposium was broadly entitled ‘Ngā Tikanga Māori 
me ngā Kooti, Tikanga Māori and the Courts’. In this session Te Piringa, the 
Māori law staff collective, embraced the opportunity to acknowledge its two 
founding members: Judge Stephanie Milroy of Tūhoe and Te Arawa descent, 
and Ani Mikaere of Ngāti Raukawa.

Judge Milroy was appointed to the bench of the Māori Land Court in 2002. 
Perhaps her most significant contribution to the Waikato Law School was her 
critical role in concretising, developing and implementing the unique vision 
of a bicultural legal education, which is central to the School.7 To borrow 
the words of a colleague, Judge Milroy ‘embodied and carried the bicultural 
vision and spirit of this Law School’. In her paper, ‘Ngā Tikanga Māori and 
the Courts’, Judge Milroy considers the ‘split personality’ of her role in the 
Māori Land Court of administering the Te Ture Whenua Māori (Māori Land 
Act) 1993 – essentially Pākehā law imposed by a Pākehā institution on Māori 
land – in the context of some difficult issues facing our Māori people.

Ani Mikaere is well known for her landmark Master of Jurisprudence 
thesis ‘The Balance Destroyed: The Consequences for Māori Women of 
the Colonisation of Tikanga Māori’ which examines the consequences of 
colonisation on Māori women.8 Ani contributed to both symposia covered 
by this special edition. In Part One Ani’s paper is entitled ‘Tikanga as the 
First Law of Aotearoa’ in which she shares the view that, although there is 
diversity in terms of tikanga (both from one iwi to the next and also from one 
hapū to the next) at the core of that diversity there are a set of common values 
underpinning the way in which we practise our tikanga. Ani argues that those 
underlying principles make us who we are and as long as we maintain those 
principles, there can be diversity in and adaptation of our tikanga.

Our esteemed Tainui rūruhi Ngahinaturae Te Uira had spoken in the first 
session about ‘the power of the stroke of a pen’ in relation to the extensive 
confiscation of our lands in the Waikato.9 Both Judge Milroy and Ani Mikaere 
are shining examples of the power of the pen in terms of the impact that their 

7 Stephanie Milroy Waikato Law School: An Experiment in Bicultural Legal Education 
(unpublished LLM thesis, Waikato Law School, 1996) 1.

8 Degree of Master of Jurisprudence Thesis, University of Waikato 1995, now reprinted as 
Volume One, Mana Wahine Thesis Series (International Research Institute for Māori and 
Indigenous Education, Auckland, 2003).

9 See Waikato Raupatu Claims Settlement Act 199�.
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respective and joint writings have had on many students and academics, 
throughout all of the New Zealand University communities, wānanga, and 
in overseas institutions. They are remarkable women; clear in thought, 
consummate in writing, and consistent in their challenge for Māori not to 
settle for less.

In the third and final session of the symposium, we were fortunate to have 
Moana Jackson speak about his views on tikanga Māori. My former colleague, 
now Judge of the Māori Land Court, Craig Coxhead, had recently read an 
article in which Moana criticised the Crown for repeatedly redefining Māori, 
and so it was with some self-confessed nervousness that Craig attempted to 
introduce Moana in a way that did not redefine Moana! Craig did, however, 
sincerely acknowledge Moana’s support for the Law School at Waikato from 
its inception – particularly noting Moana’s ongoing support for the Māori Law 
staff and the Māori law students. Moana’s paper is entitled ‘It’s Quite Simple 
Really’ in which Moana, in his typically lyrical and humorous way, explains 
how tikanga develops and evolves to meet new situations.

B. Te Mana i Waitangi - The Treaty of Waitangi and Human Rights

Part Two records valuable contributions from a symposium jointly hosted by 
the Waikato Law School and the Human Rights Commission in 2003. The 
first article sets the scene by means of one of many prophetic sayings of King 
Tāwhiao, the second Māori King. The saying asserts the resourcefulness of 
Māori. The paper explores how human rights concepts might complement 
tikanga Māori and assist Māori to prosper.

In the second session, skilled storyteller, Moana Jackson, shared some 
thoughts, not about human rights as generally understood, but rather about the 
right to be fully human. He takes us on a journey from a Spanish monastery to 
Whitianga explaining how our humanity as Māori, in a way similar to other 
indigenous peoples’ of the world, was reduced to the state of sub-humanity 
in the discourses of a coloniser’s world. In Moana’s view New Zealand as 
a nation cannot fully discuss ‘human rights’ until the Treaty of Waitangi is 
recognised as an expression of sovereignty never ceded by iwi and hapū.

In the next paper entitled ‘Seeing Human Rights Through Māori Eyes’, Ani 
Mikaere builds upon the ideas shared in her conference presentation earlier in 
the year, the transcript of which is published in Part One. Having revisited the 
context in which Te Tiriti o Waitangi was signed, Ani concludes that both the 
clear words used in Te Tiriti, and the context in which it was signed reveal a 
clear Māori intention to create space for the Crown to regulate the conduct of 
its own subjects, subject to the overriding authority of the rangatira and that the 
highly developed and successful system of tikanga that had prevailed within 
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iwi and hapū here in Aotearoa for a thousand years would retain its status as 
first law in Aotearoa. The development of Pākehā law, as contemplated by the 
granting of kāwanatanga to the Crown, was to remain firmly subject to tikanga 
Māori. Ani goes on to challenge us to think carefully about the questions 
often asked in this context. For instance, instead of asking ourselves ‘to what 
extent must we make allowances for tikanga Māori insofar as it conflicts with 
human rights principles?’ Ani insists that we should be asking ourselves ‘what 
do human rights principles have to offer by way of useful adaptation to or 
development of tikanga Māori in a contemporary context?’

In the final paper of this collection, Leah Whiu also looks closely at the sorts 
of questions asked around these topics. With reference to the seminal work 
of Paulo Freire as a platform, Leah cites the foreshore and seabed debacle as 
an illustration of ‘dehumanisation’ and proposes how Māori might reclaim 
our ‘lost humanity’. Leah calls for Māori to take action in reclaiming our 
tikanga as law by which we live in order to transform relationships, and in 
the context of the discussion about human rights, to fulfil the potential for 
us all to flourish.

C. Final comments and acknowledgements

Te Piringa, the Māori law staff collective at the Waikato Law School, continues 
its work to nurture an environment for meaningful legal education for Māori 
students at the Waikato University Law School, attempting to incorporate 
and reflect Te Ao Māori me ōna tikanga (the Māori world and its laws and 
values). These are not easy goals to achieve in the face of escalating economic 
pressures in the tertiary education environment. Nevertheless, the contributions 
shared at both symposia, and that we now share in this publication, form part 
of an ongoing commitment to a bicultural legal philosophy. Following the 
success of the tikanga symposium we must try to continue to nurture our links 
with the iwi in whose tribal region we lie. I take this opportunity to echo the 
farewells to Te Arikinui, Dame Te Atairangikaahu, and to Bob Rawiri and 
Ngahinaturae Te Uira, all of whom are now taken from this world. I take too, 
the opportunity to thank all of the repositories of knowledge and skill who 
contributed to both symposia. I thank Thelma Fisher-Te Wake for organizing 
both symposia and for transcribing; our law school whaea, Elizabeth (Noki) 
Haggie, for organizing the attendance of kaumātua; Matiu Dickson for chairing 
session one of the tikanga symposium; and Craig Coxhead for chairing session 
three of the tikanga symposium and assisting in preparing the transcript of that 
session for publication. I thank the Human Rights Commission for initiating 
the symposium on the Treaty of Waitangi and Human Rights and Sir Paul 
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Reeves for chairing it. Finally I thank Rahui Papa for specialist cultural advice 
and Janine Pickering for her valuable administrative and editorial assistance 
in producing this special edition.

Linda Te Aho
Editor
Yearbook of New Zealand Jurisprudence



ParT one: Tikanga mäori – 
mäori laws and values





He Tikanga e Pā ana ki a Tainui – 
Tikanga some Tainui Experiences

This first article draws together excerpts from a transcript taken from a 
recording of a panel session during which highly esteemed kaumātua (elders) 
from Waikato-Tainui talked about tikanga and responded to questions from 
the audience. The panel was chaired by Matiu Dickson, Senior Lecturer, 
Waikato University Law School. On the panel were the late Ngahinaturae 
Te Uira, rūruhi,1 translator extraordinaire, expert in te reo Māori, and 
recipient of Te Tohu Amorangi, an award given to people who have made an 
academic contribution to the University of Waikato; Iti Rawiri, rūruhi; the 
late Bob Rawiri (then Chair of Ngā Marae Toopu);2 and Koroneihana Cooper, 
respected kaumatua and advisor to the Police. We were also fortunate to have 
participating in the symposium, respected kuia, Hinekahukura (Tuti) Aranui, 
who once held the position of kuia of our law school, and Elizabeth (Noki) 
Haggie who currently holds that position.

Some of the key themes raised during the interactive panel discussion included 
a challenge to the University of Waikato to collaborate more meaningfully 
with the tangata whenua in whose tribal area the University is situated. During 
the panel session, the kaumātua were consistent in emphasising that although 
each one of them hailed from Waikato-Tainui, each iwi and hapū that affiliate 
to the Tainui Waka confederation, such as Waikato, Maniapoto, Raukawa, and 
Hauraki, has their own tikanga. The panel also discussed the significance of 
the Waikato River as an ancestral river and roles of women in Waikato-Tainui, 
and in particular tikanga relating to karanga.

Set out below is some background information and commentary intended 
to contextualise the discussions that took place during this session. First 
there is an explanation about the make-up of the Waikato-Tainui tribal 
confederation.

Prior to the colonisation of Aotearoa/New Zealand by the British, the 
indigenous people, now commonly referred to as Māori, were identified by 
tribal and sub-tribal affiliations, and traditions. Each tribe maintained its 
own traditions concerning such things as the beginning of the world, the 
origins of humankind, and the genealogy of the stars. Many of our songs, our 
prayers, our chants and so forth reflect these aspects of our tribal histories. 

1 Rūruhi is a word peculiar to Waikato-Tainui peoples, meaning tino kuia, or most especial 
female elder.

2 A collaborative group of marae that affiliate to the Tainui waka. Both Ngahinaturae Te Uira 
and Bob Rawiri passed away in 2007 and this special edition pays special tribute to these 
pillars of Tainui in ‘Poroporoaki – Farewells and Acknowledgements’, above.
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Tribal members continue to identify themselves by reference to geographical 
features of sacred significance and announce their allegiance to and citizenship 
of these collectives. Tainui is the name of the waka (canoe) that travelled to 
Aotearoa from Hawaiki. Tribal confederations that affiliate to the Tainui waka 
include Waikato, Maniapoto, Raukawa, and Hauraki. In the panel session, the 
kaumātua refer to Te Arikinui, Dame Te Atairangikaahu who passed away 
on 1� August 2006. During her reign as Māori Queen,3 Te Arikinui headed 
the Kīngitanga, the King Movement, which began in the 18�0s, some years 
after the arrival of Europeans, and largely as a unified response by a number 
of tribes to the upsurge of unauthorised land sales.4 It was also designed to 
bring an end to intertribal warfare, and to achieve mana motuhake, or separate 
authority.5 While the movement enjoyed the support of many tribes, it became 
centred in the Waikato region in the central North Island. Tribes from all over 
the country, including the South Island, had debated who should be offered 
the kingship, and those debates resulted in the reluctant agreement of Waikato 
chief, Pōtatau Te Wherowhero, who was raised up as king in 18�8. Pōtatau 
was soon succeeded by his son, Tāwhiao and it was during Tāwhiao’s term 
as King that the settler Government, seeing the Kīngitanga as a threat to its 
stability, sent its forces across the Mangatawhiri River in July 1863, labeling 
the Waikato people as rebels and subsequently confiscating Waikato lands and 
driving people away from their villages alongside their ancestral river.6 One 
of the first major Treaty of Waitangi settlements in this country focused on 
providing redress for raupatu, the massive confiscations that occurred in and 
around the Waikato region, affecting all of these tribal groups that affiliate to 
Tainui. While the governance structure that facilitated the raupatu settlement, 
the Tainui Trust Board, contained representatives mainly from Waikato, it was 
also representative of certain hapū from Raukawa and Maniapoto in particular 
who are named beneficiaries of Waikato Raupatu Lands Trust – hence the 
references to ‘Waikato-Tainui’. One of the elders in the panel discussion also 
speaks of Ngāti Hauā leader, Wiremu Tamihana Tarapipipi Te Waharoa, who 
in the nineteenth century played an active role in installing King Pōtatau. 
Wiremu’s vision, it is said, was one of Māori control of Māori affairs within 
traditional leadership structures, strengthened by the confederation of tribes in 
support of the Kīngitanga. He believed in a system of Māori law, influenced 
by Christian precepts, maintained by Māori.7

3 The term ‘Te Arikinui’ means The Great Chief, though the term bestowed upon Dame Te 
Atairangikaahu at her coronation was ‘Kuini’ or Queen.

4 See Michael King The Penguin History of New Zealand (2003) chapter 15, and see <www.
teara.govt.nz> for historical accounts of the King Movement.

5 David McCan Whatiwhatihoe The Waikato Raupatu Claim (2000) 32.
6 By Orders in council under the New Zealand Settlements Act 1893, the Crown unjustly 

confiscated approximately 1.2 million acres of land from Tainui iwi.
7 Evelyn Stokes Wiremu Tamihana Rangatira (2002).
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The kaumātua make special reference to the ancestral river during the 
discussion. The nature of the special relationship between the Waikato people 
and their ancestral river is epitomized in this well-known proverbial saying 
which pays tribute to the strong leadership in the many communities that live 
along the banks of the Waikato River, and also alludes to the metaphysical 
nature of the River.8

Waikato taniwharau! He piko he taniwha, he piko he taniwha 
Waikato, of a hundred chiefs! At every bend, a chief

Another key feature of the panel discussion concerns karanga, very important 
expressions used to connect the spirit world with the physical world. Karanga 
have been described as cries of welcome. They are usually high pitched 
calls performed during pōwhiri, traditional welcome ceremonies. Karanga 
were traditionally carried out by elder women of a tribe with tuakana status 
within their family (such as elder siblings), who had the necessary skills and 
experience to enable them to undertake the task appropriately.

There were also some questions and comments about the role of women 
generally. By way of background, before 1840 Māori women were significant 
leaders, organisers and nurturers at both whānau and hapū level. They were 
explorers, poets, composers, chiefs and warriors, heads of families, and 
founding ancestors.9 Much has come to be written about the complementary 
nature of the roles of men and women prior to colonization,10 that neither 
gender was necessarily superior to the other. Māori women certainly had 
rangatiratanga, and at times it was superior to the authority of men. Māori 
women had rights over land and resources. Unlike her Pākehā counterpart, 
these rights would not become her husband’s property if she married. Thus, 
the traditional role of Māori women was inconsistent with the colonial culture 

8 The relationship is also recognised in a Deed of Settlement between Waikato-Tainui and 
the Crown which focuses upon restoring and protecting the health and wellbeing of the 
ancestral river and proposes a new era of co-management over the Waikato River: ‘Deed of 
Settlement in relation to the Waikato River’, 22 August 2008, Office of Treaty Settlements, 
<http://www.ots.govt.nz> at 26 November 2008.

9 Linda Smith ‘Māori Women Discourses, Projects and Mana Wahine’ in S Middleton and 
A James (eds) Women and Education in Aotearoa (1992) 35; Annette Sykes ‘How are 
Māori Women doing 100 Years Later?’ 1993 Women’s Law Conference 161-162; and Huia 
Jahnke ‘Māori Women in Education’ in P Te Whaiti, M McCarthy and A Durie (eds) Mai 
i Rangiatea: Māori Wellbeing and Development (1997).

10 See for example, Ani Mikaere, ‘The Balance Destroyed: The Consequences for Māori 
Women of the Colonisation of Tikanga Māori’ Degree of Master of Jurisprudence Thesis, 
University of Waikato 1995, now reprinted as Volume One, Mana Wahine Thesis Series 
(International Research Institute for Māori and Indigenous Education, Auckland, 2003). See 
also Cleve Barlow Tikanga Whakaaro: Key Concepts in Māori Culture (1991) 148-9.
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in which power and authority was the domain of males.11 There are many 
examples of how Māori adopted or ‘internalised’ colonial values, or how these 
values were imposed, and how various tikanga and kawa and ways of doing 
things changed as a consequence. Examples can be found in Māori Land Court 
records. Pat Hohepa quotes an example from 1891 of men challenging, on 
the basis of gender, the right of women to be trustees on a Māori land block.12 
As a result of this form of assimilation, Māori women became unnaturally 
subordinate in Māori society.13 In terms of women’s speaking rights on the 
marae,14 it has been argued that it is a misunderstood and abused issue of our 
culture because the role of orator is seen by many as having the most mana. 
And, because of this misconception, women are sometimes regarded as 
secondary to men. Finally, it is important to note that this editorial commentary 
is intended to provide context to the issues discussed during the panel session. 
The words of the kaumātua themselves are paramount.

Panel Discussion

Ngahinaturae (Ina) Te Uira

Ina began by posing the question:

Is this a beginning for a closer consultation between the faculty and the iwi 
of the catchment area of the University of Waikato?

Ina also noted the irony that while the symposium was about ngā tikanga o 
Tainui, they, the kaumātua of Tainui and therefore the tangata whenua (first 
people of the land) were welcomed as manuwhiri (visitors), and a teina 
(younger sibling) delivered the karanga to her own tuakana (elder sibling). 
Ina went on to suggest that perhaps a more appropriate venue would have 
been to hold symposia such as this on the marae.

Every marae is hapū based and the iwi is a collection of hapū. We (in Tainui) 
are responsible for the Kīngitanga. We are te ‘porotaka namatahi’, the ‘first 
circle’. Each iwi and collection of iwi has their own tikanga. Waikato have 
their own tikanga, Hauraki have their own tikanga and so on. The University 
catchment area is a big area. The first tumuaki, Wiremu Tamihana, had his 

11 Pat Hohepa and David Williams ‘The Taking into Account of Te Ao Māori in Relation to 
Reform of the Law of Succession’ (Law Commission Working Paper, 1996) 29-30.

12 Ibid.
13 Law Commission Justice: The Experiences of Māori Women (Report �3, 1999) Chapter 

2.
14 Kathie Irwin ‘Towards Theories of Māori Feminisms’ in R Du Plessis (ed) Feminist Voices 

(1992) 18.
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vision; that of a Māori society in control of their own destiny working in 
partnership with Pākehā and participating in Pākehā law to determine what 
is best for themselves.

Koroneihana Cooper

Following a short mihi, Koroneihana confirmed that each one of us has our 
own tikanga although we are from the same waka of Tainui.

I think it’s important to understand where we come from. We relate to kaitiaki, 
we relate to the Kīngitanga. I think that it is worth remembering that when 
Waikato were made kaitiaki of the Kīngitanga, we were bestowed with the 
great honour of looking after the Kīngitanga. Today we have Te Arikinui and 
our role is to look after her. When this honour was bestowed upon us we do not 
whakapapa. If you were to ask us about our whakapapa, it starts with Pōtatau. 
That becomes our whakapapa. It is the most important part of us.

Matiu Dickson (Chair)

Matiu responded to Ina’s question about the University:

That is the reason why we began this symposium with this session. We need 
to have a connection to Tainui and the other iwi in the catchment area. We 
draw our students from all over the motu. It is important to know where our 
students are coming from.

Question from the audience

The following question from the audience was posed by a Māori woman 
who was studying towards her Master of Laws degree. The question referred 
implicitly to the ongoing debate about the role of women during formal 
welcome ceremonies.

How much is our tikanga an imitation of tauiwi? Especially when we hear 
debates about women speaking on the marae? How much is adapted from 
tauiwi? At the moment I see our kaumātua making concessions. I don’t like 
that, either you follow our tikanga or you don’t, otherwise you lose your 
identity. One of our tikanga, that I learned is that when you have a big hui, 
you have one speaker follow after another, in other words a person from the 
tangata whenua is normally the last speaker, somehow in Tainui we have 
made these concessions, everyone should have the right to reply, we should 
not be making these concessions, some do not know the rules, but you can 
guarantee if you follow the tikanga, they will know the rules when they leave 
and when they return again.
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I believe in the sacredness of women. So when women speak out there, the tapu 
is lifted. For us [not allowing women to speak on the marae] is not demeaning 
our women. Women are sacred because they are the wharetangata. We envelop 
ourselves in karakia, we look at it like this in Waikato, we honour our women 
but we also come back to what I mentioned earlier, the sacredness of women 
and until we decide otherwise and Te Arikinui says so, those are the ways of 
our tūpuna and those are the values that we should hold on to. Te Arikinui 
maintains the tikanga of our people, in the meantime Te Arikinui chooses to 
speak under the mahau of the whare.15

Ina Te Uira

This is a question that affects many of our young people but it is also an issue 
for our generation. Even this environment, this kōrero should be taking place 
on a marae. In Tainui women do not speak on the marae ātea. But women 
may speak after the kai, such as at a poukai. Poukai were first established by 
King Tāwhiao in 1863, for ngā pouaru, te pani me te rawakore, the widows, 
the orphans and the destitute. There are 28 poukai. After the raupatu millions 
of land was confiscated. Tāwhiao worried about how he could keep the tribes 
together. That was why he set up the poukai, ka riro nā te kapua pōuri rātau… 
ka riro mā te tokotoko ki te kapu ‘led through the pillar of fire’… This was the 
environment in which Tāwhiao set up the poukai, that’s where we learned to 
practice, that’s where we hope the young will come to listen, to watch and to 
learn. It is after the luncheon at a poukai when women may get up to talk. I 
remember way back when there were only three women who stood up to do 
that. Iti is the only one left alive from that time.

Iti Rawiri

I just want to speak on women. Our young women don’t think of themselves 
as being important and precious because you are the whare tangata. I cry in 
my heart when I see our young women wanting to have the same rights as a 
man. I would debate anything with a man, but I know my proper place is to 
bring up my family. I am proud to have had my family when I was young, they 
know how I feel. Women you are precious. Maybe the world has changed. In 
my time we didn’t have to worry about what was going on, there wasn’t much 
going on, but today you have everything going on. A woman has to do what 
she has to, but you are precious and you bring the babies into the world and 
teach them. We are giving over to the Pākehā world a mix of these things.

15 The mahau is the verandah or porch of an ancestral meeting house. Current Waikato-Tainui 
Tikanga requires that women do not speak on the marae ātea, or open courtyard.
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Matiu Dickson

I have seen a situation where a man will get up and talk, and I have seen 
him shut down by the women on the paepae. If they are going on and on, or 
a speaker is going all over the place and is out of control, how would you 
control that speaker?

Response: I have seen this happen in the Far North, interposing by women 
from wherever they are. Personally I have never seen that in Tainui.

Question from the audience:

There are a number of new things happening these days, more and more there 
seems to be Pākehā karakia (prayers) coming in to things, and we are losing 
our own. Our world is changing. [Translation]

Koroneihana Cooper

We have recently been asked how do we feel about the Waikato awa? Waikato 
is living to us, we talk to the river, and we greet the river, we talk to the river. 
People probably don’t understand this part of us, we go there we have a karakia, 
and still to this day we ask that those taniwha look after us. Those who are not 
familiar with our language would not really appreciate our relationship with 
our ancestral river. [Translation]

Bob Rawiri

There are traditional differences between tapu and the noa. I want to 
acknowledge Ngāti Kahungungu. I took a group to Waitaia Lodge, and that 
is where I first heard about the concept of airwaves. A woman from Ngāti 
Kahungungu, Rose Pere, came to talk. My wife had arranged for women 
to come to this wānanga on karanga from as far as Te Arawa and Ngāti 
Kahungungu.16 Rose Pere spoke about the airwaves, she told the women to 
go up in the bush and do a karanga in a normal voice. That’s where the word 
irirangi came from,17 it relates to the pitch of your voice.

Hinekahukura (Tuti) Aranui

Going back to the question asked by one of the students today. It’s not so much 
that we are making concessions. Tikanga has been set by the people of that 
marae in order to protect the mana of the people. When you go to that marae, 
you don’t question it, you don’t impose it. If you watch long enough you will 

16 Te Arawa is a tribal confederation that encompasses the Rotorua area. The Ngāti Kahungunu 
tribal regions include the east coast of the North Island from the Wairoa area to just north 
of Wellington.

17 Irirangi literally means to hang in the air. In modern times, the term irirangi has come to 
mean airwaves. Reo irirangi has come to mean radio.
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see why that is so. He manaaki i te manuwhiri. It is about taking care of visitors. 
When you talk about mehemea kia whakautu (whether or not to respond after 
the laying of a gift), the tikanga we at Maniapoto have is, if you stand up and 
reply to that person, you are actually asking for another koha. When that koha 
has been put down that is the end of your kōrero. There have been changes, but 
that is not up to us to ask ‘he aha tēnā?’ what is the reason for that?

This is a reply to the question about why do women not stand up to talk on the 
marae, they do. They are the first speakers on the marae, they are the first and 
the last voices on the marae. They have cleared the way for the men to verbalise 
the concerns of the kaupapa of that marae. They do have that permission, if you 
haven’t got the reo, then get with it, learn it. There are no excuses. I asked my 
mother to teach me how to karanga, she turned around and asked me ‘where 
have you been?’ That was a slap in the face for me - but was also the best 
thing that she could have done for me. Because I had to ask myself where had 
I been? Why had I not listened to her and watched her…

Koroneihana Cooper

We (the orators) listen carefully to the karanga. They have prepared the way 
for us. We know who is coming and why, as our women have told us in the 
karanga. As these women do the karanga the visitors are listening to what the 
women are saying and then prepare themselves for their part.

Ina Te Uira

I have a comment about the reference to the airwaves. I brought a group of 
people onto the marae at Porirua, Ngāti Toa. My voice was the only voice 
that went out. I must have hit the right note, because I felt the wairua of 300 
women with me. On a second occasion I attended a hui in Taumarunui and 
was asked to do the karanga for the Minister of Māori Affairs. I did a karanga 
and must have reached the right note again as some of the Pākehā told me 
they got chills up their spines.

Question from the audience

This question was asked by a staff member of the Māori Land Court:

Thank you to the Law School for sending an invitation to the staff of the Māori 
Land Court, the topic is really interesting to me. I am really curious about 
the tikanga incorporated in the Māori Land Court. I am a mobile officer for 
the Māori Land Court and we come across some tricky situations. We travel 
around the motu and we have a big catchment area. I work in Waikato and 
Maniapoto. What I would like to know in the context of our systems and the 
Ture Whenua Māori Act 1993, is how to address conflicts between marae 
trustees and kaumātua? [Paraphrased]
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Bob Rawiri

This is one of those questions where there is no right or wrong answer. Here in 
Waikato we have Ngā Marae Toopu. A lot of the raruraru or troubles amongst 
my people on the marae are about people wanting to have a say in the way things 
are run, and often we are governed by the laws of an incorporated society, or 
the law of trusts. This is the dilemma we face as a people. [Paraphrased]

Elizabeth (Noki) Haggie

Ko au te whaea o Te Wāhanga Ture. I am the whaea of the Waikato Law School. 
You heard me karanga today. I know that before I do anything I always go 
to my tuakana, my older sister Iti, for guidance. To participate in the formal 
welcome ceremonies on behalf of the Waikato Law School is part of my job 
and it is expected of me. Last week we had a pōwhiri for the New Dean. I know 
what should happen, I had already asked my sister if this was the right way 
of doing things. We have already had hui about the tikanga o Tainui. I spoke 
from my own experiences on Tūrangawaewae, as the kaikaranga welcoming 
the visitors coming in, the kaikaranga is telling you who is who. I know in 
other areas say Te Arawa they all speak first, but in Waikato, it is speaker for 
speaker, I think Waikato has got it right.

Matiu Dickson

I was at my grandfather’s house on Matakana Island, when the door slammed, 
and he said ‘ko wai tērā’ at that very moment his older sister died. I have 
never forgotten that. I wanted to thank our speakers again and to reiterate the 
question posed by Ngahinaturae to begin our discussion today: are we going 
to do this once every five years or are we going to have an ongoing debate? I 
thank all of our guest speakers today.



Tikanga Māori, Historical Context and the Interface 
with Pākehā Law in Aotearoa/New Zealand

Linda Te Aho*

Tangata whenua systems of law and government existed before colonization 
by the British. ‘Tikanga Māori’ and ‘Māori customary law’ are terms (not 
necessarily interchangeable) that embody the values, standards, principles, 
or norms that indigenous Māori have developed to govern themselves. In this 
edition there are a number of articles that assert tikanga Māori as the first law 
of Aotearoa/New Zealand.

Although not recognized as such by the colonizers’ judicial institutions 
initially, the courts have, for better or worse, incorporated tikanga into the 
common law of New Zealand. The instances of its use, however, are limited 
because of the predominantly codified nature of New Zealand law, and the 
ideal of parliamentary supremacy. The role of tikanga Māori is most evident 
in the Māori Land Court in the interpretation and application of legislation 
relating to Māori land.1 This is not surprising given that many Māori share 
the view that we are bound to the land by whakapapa or genealogy.

The land is a source of identity for Māori. Being direct descendants of 
Papatūānuku, Māori see themselves as not only ‘of the land’ but ‘as the 
land’. The living generations act as the guardians of the land, like their tīpuna 
before them. Their uri benefit from that guardianship, because the land holds 
the links to their parents, grandparents and tīpuna, and the land is the link to 
future generations.2

Increasingly, general statutes such as the Resource Management Act 1991 
incorporate Māori principles and values, or make explicit reference to the 
principles of the Treaty of Waitangi. The Resource Management Act explicitly 
provides for recognition of wāhi tapu, sites of sacred significance to Māori, in 

* Linda Te Aho is of Ngāti Korokī Kahukura descent and is Associate Dean Māori and Senior 
Lecturer in Law at the University of Waikato Law School. An abridged version of this paper 
is scheduled to be published in the Oxford Legal Encyclopedia in 2009. Aotearoa is a widely 
used Māori name for New Zealand. For more extensive discussions of tikanga, see Cleve 
Barlow Tikanga Whakaaro Key Concepts in Māori Culture (1996) and Hirini Moko Mead 
Tikanga Māori Living by Māori Values (2003). Also helpful is Māori Custom and Values 
in New Zealand Law (Law Commission Study Paper 9, 2001).

1 Te Ture Whenua Māori (The Māori Land Act) 1993.
2 Ministry of Justice, He Hinātore ki te Ao Māori A Glimpse into the Māori World (2001) 

44.
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the context of decision making in planning and environmental law. Tikanga 
Māori is also of current practical relevance in relation to the exercise of 
discretions, as in sentencing or family protection claims.

As will become more apparent in the articles by Ani Mikaere and Moana 
Jackson later in this edition, appropriate conduct in terms of tikanga varies 
from tribe to tribe and is dynamic rather than fixed. Yet, many Māori would 
agree on a common set of core values that determine appropriate conduct, in 
particular (1) whakapapa and whanaungatanga – the importance of genealogy, 
of collectivity and connectivity, connections to land, to creation and to 
each other; (2) mana – authority over who might exercise certain rights; 
(3) utu – reciprocity; (4) tapu and noa – sacredness and secularity; and (�) 
kaitiakitanga – stewardship.

The continuing customary practise of rāhui, a prohibition on the use of 
a resource, provides an example of tikanga. A rāhui might be invoked to 
prohibit entry into areas affected by the sacredness of death or to ensure the 
sustainability of food resources. Breach of a rāhui could result in the offender’s 
family being subjected to some form of compensation, and in some cases 
(more so in the past), the offender suffering illness or even death by natural 
or supernatural means.

Aotearoa was colonized when legal positivism dominated European legal 
thinking and custom was not considered law. Yet many Māori see law as 
an emanation of culture. Moana Jackson is critical of ‘monolegalism’; the 
inability to see beyond one’s own culturally differentiated legal system:

All societies share a similar desire to control the behaviour of their members 
and to ensure the transmission of important ideas and norms. Each system of 
law has been shaped by the history and values of its particular culture and 
adapted over time to maintain a sense of order. Most have been derived from 
a concept of divine authority which has been exercised through chosen human 
agents who are deemed to exercise it impartially, or it has been incorporated 
into the belief systems whereby divine sanction is accepted as direct and 
personal. It provides the myths and reality of necessary control by which 
societies maintain order and harmony; a set of myths which exhibit a not 
surprising universality in their general assumptions about what is acceptable 
or unacceptable behaviour.3

3 Moana Jackson The Māori and the Criminal Justice System, A New Perspective: He 
Whaipaanga Hou, Part II Department of Justice (1988) 3�, cited in Richard Boast, Andrew 
Erueti, Doug McPhail, Norman Smith Māori Land Law (2nd ed, 2004) 23.
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Early New Zealand cases grappled with the notion of Māori customary law. 
In R v Symonds,4 a case involving a claim of a prior valid title to land, the 
Court asserted that native title to land was to be recognised by the courts. 
Chief Justice Prendergast rejected this assertion in the infamous case of Wi 
Parata v Bishop of Wellington5 in which he held that there was no customary 
law of the Māori which the courts of law could recognise. In that case, a Ngāti 
Toa chief in the Porirua District had entered into a verbal agreement with 
the Bishop of New Zealand that tribal lands be given as an endowment for a 
school at Whitireia. In 1850 a Crown Grant was recorded for establishment 
of a school on certain trusts. No school was ever established. In 1877, Ngāti 
Toa sought declarations that the land be reserved for the use and benefit of 
Ngāti Toa tribe, that the Bishop of Wellington be trustee, and that the Crown 
Grant be declared void and ultra vires. Prendergast CJ found that Māori had 
no ‘settled system of law’ and that an Act referring to the ancient custom of 
Māori ‘cannot call what is non-existent into being’. Even if it did exist, the 
Crown Grant impliedly extinguishes native title.

In 1901, the Privy Council took a different view in Nireaha Tamaki v Baker.6 
A New Zealand court had initially applied Wi Parata, but the Privy Council 
held that courts could recognize Māori customary law, particularly as relevant 
legislation clearly assumed the existence of land tenure under custom and 
usage. The Court had the jurisdiction to at least decide whether the alleged 
title existed and, if so, whether or not that title had been extinguished by 
cession.

The Court in Public Trustee v Loasby7 followed this decision and set out a 
three-part test to determine when Māori customary law would be invoked 
at common law: (1) Whether custom exists is a matter of fact and therefore 
must be proved by appropriately qualified experts, except where by frequent 
proof the matter has become ‘notorious’ to the court so that judicial notice 
can be taken of it; (2) if it does exist, is it contrary to statute?, and (3) if not 
is it reasonable in the judge’s subjective view? The second limb of this test 
is somewhat problematic for Māori seeking to invoke custom, as a great deal 
of New Zealand law is codified and therefore overrules the common law. 
The Crimes Act 1961 for example precludes customary defences as it is a 
complete code.

4 Eng P.P. 1847, NZPC Cases 387.
5 (1877) 3 NZ Jur NS 72.
6 [1901] AC 561.
7 (1908) 27 NZLR 801.



2007 Tikanga Mäori, Historical Context 13

Māori customary law therefore retains a central place in the common law of 
New Zealand and can be invoked subject to the requirements of the Loasby 
test. While in a codified legal system such as New Zealand’s this limits the 
application of Māori customary law it does provide for more input than it 
would under a Wi Parata analysis.

Many Māori have sought to rely on the common law doctrine of aboriginal 
rights in the courts to enforce customary rights, including customary title. 
For an activity to be a customary right under this doctrine there must be an 
element of practice, custom, or tradition integral to the distinctive culture of 
the tribal group claiming the right. The claimant must demonstrate that the 
practice, tradition, or custom existed before contact, and that it is continuing. 
It is then for the Crown to reconcile the existence of the rights with Crown 
sovereignty.

In Te Runanganui o Te Ika Whenua Inc Soc v Attorney General,8 the key issue 
was the existence of aboriginal rights in the context of a proposed transfer 
of two dams to energy companies. The claimants alleged that the transfers 
would prejudice their property rights in the rivers. The Court held that certain 
inherent aboriginal rights did exist, deriving their legitimacy from communal 
Māori law, which could not be extinguished except with the ‘free consent’ of 
the Māori. Such rights predate the assertion of Crown sovereignty in 1840 and 
could only be extinguished in favour of the Crown and by strict compliance 
with the relevant statutes.

Neither aboriginal rights nor customary rights have received formal 
constitutional recognition or protection in any entrenched statute, although 
many Māori would argue that such rights are affirmed, at least, by two 
significant documents: the Declaration of Independence 183�, declaring all 
sovereign power and authority within the territories of the united tribes of 
New Zealand to reside entirely and exclusively in the hereditary chiefs and 
heads of tribes; and Te Tiriti o Waitangi, the Treaty of Waitangi, signed in 
1840 between many Māori tribes and the Crown, marking the beginning of the 
colonization of Aotearoa by British settlers. The Treaty of Waitangi is widely 
considered to be the basis of legitimate government in New Zealand and has 
been recently interpreted by the courts to create a ‘partnership’ between Māori 
and the Crown, so that compliance with its terms has a certain priority with 
the government.

The Treaty of Waitangi was written in both English and Māori, and in English 
it ‘guaranteed’ to Māori full, exclusive and undisturbed possession of lands, 
fisheries, and all things of significant value. In the Māori version, Te Tiriti o 

8 [1994] 2 NZLR 20.
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Waitangi speaks of Māori people having te tino rangatiratanga or sovereign 
authority in respect of lands, fisheries, and all things of significant value, a 
different and wider concept than the English version, which is confined to a 
property right rather than recognition of the governmental authority of Māori. 
In the eyes of many Māori, the Crown has failed to adhere to either version.

An illustration of this view comes from the Māori response in May 2004 
to proposed legislation that would remove the jurisdiction of New Zealand 
courts to explore the existence of Māori customary rights. Litigation had 
been initiated by Māori groups to determine whether they had and continue 
to have customary rights over the foreshore and seabed. The Māori Land 
Court assumed that such Māori customary rights had existed and went on 
to consider whether any such customary rights had been extinguished. The 
Court held that these Māori customary rights had not been affected by British 
sovereignty in 1840. Territorial sea and fishing legislation vesting the bed 
of the territorial sea (within an exclusion zone) gave the Crown no more 
than a radical title. Māori customary rights would still be a burden on that 
title and confiscatory legislation must ‘clearly and unequivocally’ deal with 
extinguishment and compensation must be paid where there is no Māori 
consent to extinguishment.

This case progressed through New Zealand’s legal system to the New Zealand 
Court of Appeal. In Ngati Apa v Attorney General,9 in finding that the Māori 
Land Court had jurisdiction to determine whether the foreshore and seabed 
are Māori Customary Land, the Court of Appeal confirmed that customary 
title did continue after the British Crown’s assertion of sovereignty in 1840 
and was not extinguished by any general or specific legislation. The Foreshore 
and Seabed Act 2004 was enacted in the wake of the Court of Appeal decision 
despite widespread opposition. It explicitly extinguishes Māori customary 
rights in relation to the foreshore and seabed.

Ultimately then, while tikanga Māori does occupy a place in the common law 
of New Zealand and can be invoked subject to certain requirements, in this 
codified legal system, its application is limited.

9 [2003] 3 NZLR 643.



Ngā Tikanga Māori and the Courts

Judge Stephanie Milroy*

Tēnā koutou e rau rangatira mā, Te Arikinui, ngā mihinui ki a koe.1

Firstly, I would like to acknowledge everyone who is here today, old students, 
past colleagues, past whaea and new whaea. It is enjoyable to be here on this 
particular occasion as it is the first symposium on tikanga that we have had 
and what a wonderful opportunity for the Law School to really firm up the 
promise that was made when this Law School actually first began.

In the beginning, Ani Mikaere was meant to be halftime as a liaison with the 
local Māori community and the wider catchment area that the University had. 
However, she and I were the only Māori teachers at the school, we had all 
sorts of teaching, all sorts of responsibilities to our students and it became 
apparent very quickly that she wouldn’t be able to fulfill that role, that we 
needed more Māori to be able to do that. It’s wonderful to see that a really 
good idea that we had at the beginning has started to emerge now. It has taken 
time but it is happening.

I am speaking first in this session because I have just started this new job that 
has thrown up a whole lot of issues for me. I don’t have a whole lot of answers, 
but what I do have are a whole lot of questions and I hope your comments 
will be able to help me in my current position. In particular, some of the 
questions that I have are about tikanga and its place in the courts. So, I have 
some stories to tell and some questions to ask you that you may or may not 
be able to answer. Some of my colleagues from the Māori Land Court, who 
are present today, have already asked a number of questions that I wanted to 
discuss with you so we’ll move on from there.

I wanted to ask how many of you here today have attended a court or seen a 
court process? The show of hands indicates that about 50 per cent of you here 
today have seen the court process. For those of you who haven’t attended a 
court proceeding, it is a really strange experience for anybody. On the one 
hand you go into a court, the Māori Land Court which talks about Māori 
land – a subject really dear to our hearts. With the exception of the Judge 
in the past, all the people that were there were Māori. What was happening 

* Judge Stephanie Milroy of the Māori Land Court, Hamilton is from Tūhoe and Te Arawa. 
Before taking up her role as judge, Judge Milroy was a Senior Lecturer at the Waikato Law 
School.

1 This is a greeting to those present and to the late Te Arikinui, Dame Te Atairangikaahu.
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was something that was completely foreign and, as a Judge I feel as though I 
have a split personality. On the one hand I have all this Pākehā law, let’s face 
it the Ture Whenua Māori Act is imposed by a Pākehā institution and it is 
imposed upon Māori land and that’s what we are administering in the courts. 
At the same time I can understand some of the real issues, the issues that are 
happening to our people, the context of the problems that people are trying 
to struggle with and hopefully what will come out of today’s hui will provide 
some answers to the questions I pose.

All I have are questions, and as I said before I have this split personality to 
deal with. I would like to talk about the court process first. One of the things 
that people had mentioned in the past was a way of making the court more 
welcoming for Māori. We recognize that this is a foreign imposed institution. 
But how can we make it so that Māori are, at least, able to articulate their issues 
and feel that they are being listened and that their voices are heard?

Some initiatives that we have tried to implement are to encourage the use 
of te reo Māori, especially under Chief Judge Williams who is fluent and is 
a wonderful speaker of and in te reo Māori. The Māori Land Court begins 
each court session with a karakia and also there is the possibility of having 
marae based sittings. As stated earlier some things are better discussed on 
the marae than in the courtroom. However with all those initiatives there 
are related issues such as te reo Māori. Some of the people who come to the 
courts are fluent in te reo and find it much easier to speak in te reo and we 
encourage them to speak in whatever language they are most comfortable 
with. Then you have others who have a partial or no understanding of te reo 
and who are the other party. Then you have the Judge who must be able to 
understand and translate te reo later if they need to for the parties in court. 
But it is the other parties who may not have an understanding of te reo who 
will respond in English. There is an immediate problem there – both in the 
way that they’re presenting their cases which to me is always going to sound 
less authoritative in terms of saying ‘this is the way we’ve done things and 
therefore this is our agreement’ it sounds less authoritative in English than in 
Māori when talking about tikanga on the marae, or marae protocol. In some 
circumstances speaking English can sometimes be advantageous. So we’re 
starting to talk about the commercial, the business aspects, getting in advisors 
to advise you about your business, those very commercial aspects where 
English is the language. So there are issues which surround which language 
will be used in which circumstances.
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Karakia

I really like to start court with karakia (prayer) as it makes me feel safe and 
makes me feel like someone is watching over me. After all I am only human. 
There is something else there that would help me during the court sitting. 
However, there have been some situations which have arisen where some 
people have felt very uncomfortable with karakia and have left the court room 
until the karakia was finished and then have come back into the court room. 
It is part of their faith. It is not a matter of disrespect for the court or anything 
like that but because we’ve diverged over the centuries that we have had 
colonization we haven’t got an accepted standard of behaviour that is going to 
work in every situation. Again that is an example of a possible issue, though 
not one for the courts, as those that feel uncomfortable with karakia have the 
option of leaving the room and returning once karakia has finished.

Marae sittings

As I have said before, there are advantages to marae sittings2 as there are 
things that people would feel more comfortable with if they were happening 
in marae sittings. The context is clear, as the kuia said earlier, people can see 
what is happening right there on the marae. There was a case where there 
had been a request to the court to go out and have a meeting with the people 
on the marae. The court declined that request because things had gotten so 
heated that the court thought that a neutral venue would be the only place 
to hold the court sitting. The reason the request was made to have a sitting 
on the marae was because the party that made the initial request wanted the 
people to see the state of the land, they wanted people to see what this person 
had done or not done to the land in relation to keeping up their lease. There 
is that sort of issue as well.

There is also the issue that it may be more difficult for the home people who 
are most likely to be affected by a decision in the court to attend a court sitting 
as opposed to attending a sitting on a marae. Should there be Saturday or 
Sunday sittings? Although this would be something I would be reluctant to 
do, a lot of people work and they would be excluded from attending a court 
sitting and hearing. What has been happening to their land when sittings are 
held on weekdays? There are those disadvantages but we have also got some 
issues for the court and I’ll just go through some of those issues. For instance, 
I’m not used to being welcomed specifically. It is a relatively new thing for 
me. It never occurred to me that people clean up their marae, get the kitchen 
going, organise all those things that happen behind the scenes in preparation 
for a marae sitting. In fact there is so much work and preparation that has to 

2 A marae is a traditional meeting place.
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done beforehand so that they are in a state of readiness, just to get the court 
to go to their marae. This raises the question of whether or not we should 
be imposing that kind burden on the people of that marae. When we go to 
the marae, we take a number of staff who are hungry people. So much work 
goes into the organization of having a court sitting on a marae which places 
a burden on the people to feed and take care of the court contingent.

Then there are issues which one of my staff members raised before this hui. 
If you are sitting in the wharenui3 are you going to allow the judge to have 
a drink of water? Are you going to let the judge have peppermints? These 
issues seem small things, but where I come from you’re not allowed those 
things in the wharenui, but there are times when a judge needs these kinds 
of things. The whaea mentioned this morning that there are instances where 
court protocol and court kawa take over from the kawa of the marae and the 
protocol of the marae. So how can one feel comfortable as a Māori saying to 
a kaumatua ‘No, sit down. It’s not your turn yet, it’s this person’s turn’. There 
are all these kinds of issues that arise.

Some of the other types of issues that I have thought about are that a court 
sitting is normally recorded. We record everything that is said. Is that what 
people want when we’re talking on a marae or is that a place where we want 
frank and free discussion that will come out in the minutes in black and white 
for everybody to see later on?

I’ve already mentioned before that sometimes you do need to have a neutral 
area. Sometimes things become too difficult, too heated and they need to be 
taken out of that area and put in a place where people can begin to converse 
in a civil way. The other thing is that the very court process is not conducive 
to consensus building. Mediation – that’s a different situation. Again the court 
is looking to see whether mediation can be used more widely than it is. When 
you’re talking about an actual court sitting where a judge is taking evidence 
from one side and taking evidence from another side, then decides you’re the 
winner, you are the loser, that’s not conducive to building community feeling 
at a marae sitting. So those are some of the problems for the court in trying 
as I said to incorporate a more Māori face to what we are doing. That’s the 
process. There are other issues as well which may be dealt with during the 
course of this hui.

3 A wharenui literally is a large house, usually an ancestral house, and according to the laws 
and values of many Māori tribes, it is culturally inappropriate to eat food or drink inside 
these houses.
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Now in terms of the actual substance of what we are dealing with, as I 
mentioned earlier, there are some situations especially when you’re dealing 
with trusts. Some of these trusts are huge. There are some incorporations 
which are very wealthy – but they are more or less a handful. Now for those 
trusts and incorporations that are wealthy, they are run like businesses. They 
are making decisions about payment dividends, how much should be paid 
for grants, how much for marae and so on, but they are basically running as 
a business. In that sort of situation the Pākehā law, I think, is what applies. 
That is what they are using, that’s how they are operating.

An example where tikanga may come into the equation is if your trust is 
making a profit so that you are able to make payments, to pay out dividends, 
how much do you reserve for ongoing developments, increasing your 
business and so on, and how much do you pay out to the beneficial owners. 
Remember the trustees are not necessarily the beneficiaries or owners. Is it the 
job of the trustees to run a ‘spic and span’ business, up to the minute model 
business? Or is it that they should be making more payments as dividends to 
the actual owners so that they can benefit from the profits. So that is an area 
where what you are weighing up is business efficacy against the social and 
domestic needs of the people who are actually going to be affected by those 
decisions? Fortunately, that’s a problem for the trustees and not normally for 
the courts.

There are also situations where tikanga plays a huge role and I think the 
situation which my colleague brought up earlier, where marae trustees, marae 
committees or the beneficiaries of a marae, in all of those situations and issues 
they have come to be involved in, they get to the point where they feel they 
need to come to court to get direction, to get decisions. The difficulty for me 
is that it just seems so wrong that the court makes the decision. The marae is 
the centre of our life as Māori, that is where the decisions should be made, 
that is where the rangatiratanga is. The leadership is there, but the court is 
being asked to intervene in those situations. I think that we have been asked to 
intervene partly because there is that issue of an imposed system. The trustees 
may differ from the kaumātua, who may differ from the marae committees. 
That certainly is a part of it. I think the other issues revolve around the fact that 
a lot of people affiliate to marae, like myself, who are not the home people, 
they are not the people who are going to be there doing the cooking, the 
cleaning, organizing for tangi all of those kinds of things but who still have a 
real interest in that marae. Then you have people who are just beginning the 
journey of finding their roots again. They are all keen and enthusiastic and 
they want to get in there and take over. While you don’t want to discourage 
them, they still have to learn a few things.



20 Yearbook of New Zealand Jurisprudence Vol 10

So there are those sorts of dynamics, where you have the home people and a 
new group of people who have a real interest in the marae and who have good 
ideas and enthusiasm but the way they do things in terms of tikanga may be 
a bit ‘rusty’. Then there are things like people misunderstanding what their 
roles are as trustees of a marae. In the western legal world it is very clear what 
the trustees’ roles are. They administer and manage the marae. They are the 
governance body of the marae. But what does that have to do with the kaumātua 
of the marae? Who are the people who are going to be talking on the marae, 
doing whaikōrero? Those are different roles but people have misunderstood 
the difference and that they may be overlapping roles. Sometimes I think they 
believe that certain roles have certain mana attached to them. I think it depends 
on how you look at it. Some people think that there is mana involved in being 
a trustee. Then there are others that think their mana comes from their tūpuna 
and that they don’t need to have a particular label.

There are other examples where there have been situations where the people 
of the marae have said they want young people who have lots of energy, lots 
of enthusiasm who want to go forward who can make all these applications 
for funding and so forth, and build us a lovely new wharenui and help us 
with our Māori health and so forth and these old trustees they haven’t done 
anything. Except those old trustees, the kaumātua have been the ones who 
have looked after the tikanga aspects of the marae life. What the people have 
done is that they have voted out those trustees and voted in new trustees. For 
a start they have voted. What does that tell us about our leadership structures 
our ways of bringing forward leaders now? Then you’ve got all these new 
young ones in and a kaumatua might say, ‘Well no I don’t want to stand down. 
I can contribute something and I have waited for them to come to me and ask 
me for my advice, they haven’t. They’ve just ignored me.’ It brings up those 
issues of old ways of doing things, expectations, versus newer ways, it comes 
back to those things that we were talking about earlier – the compromises 
that have been made and the changes that are occurring because our whole 
way of life has changed.

Those are some of my questions. The issue of leadership, I think, is central to 
what is happening or not happening on marae. That is not going to be answered 
by the court. When I’m sitting there hearing these things especially about 
marae, what I want is for the people to have another go and try and work it 
out for themselves. The last thing I want to do is make a decision for people 
on their own marae. Sometimes you have to make a decision otherwise the 
people get stuck where they are. From my point of view the court has got a 
role in trying to get people to talk to each other. But there is a point where you 
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have to stop and say sorry this is how is how it is going to be. But it should 
go back to the marae and should be up to us, as Māori, to start figuring out 
how to deal with some of these issues.

Some other things for me, I can never get a straight answer about tikanga from 
my father. He never teaches me by telling me, he teaches me by showing me. 
That’s how I’ve learnt to act on the marae. Someone will give me an evil look 
or some signal that tells me I’m doing something wrong. That is quite hard to 
articulate – all you have to go on is instinct, when you feel when something is 
right or feel when something is going wrong or just doesn’t feel right. When 
I’m having to think about a particular case where I have to write a decision 
saying this or that or the next thing, I’m not in a position to say that this the is 
the tikanga of that marae. Our Chief Judge is trying to get funding and trying 
to move the court to where we will be able to sit with pukenga (experts), 
Māori experts in tikanga and reo. Whether we get that – who knows? But 
certainly I feel the need to have local Māori experts to advise us on the tikanga 
of this area. We had this Māori appellate court case about succession where 
it involves whāngai. It is clear what the tikanga in the area was in relation to 
succession of whāngai; that they couldn’t succeed to those lands. But is that 
the tikanga everywhere or is it changing so we need expert advice on these 
issues? Because as we talked about earlier tikanga is different for different 
areas and we also have issues of how we are adapting tikanga to changing 
circumstances. What might have happened in the past no longer fits with our 
modern notions. A classic example is notice to owners. So many people have 
email, listen to radio or television and they don’t necessarily read the public 
notices in the newspapers, and lots of people aren’t living in the area where 
their land is. How do you include all those people and at the same time, weigh 
up the different interests? They have a different view and perspective from 
those who are on the land, who are often owner/shareholders. The last thing 
I would like to say is that we are dealing with an imposed system in terms of 
our landholding. I was sitting in court one day when one of the applicants in 
talking to his whanaunga was saying ‘look you keep talking about majorities 
and so forth, all this share stuff has been imposed on us anyway but we’re 
stuck with it and let’s get on with it because I’ve got better things to do!’

oPen Discussion

Question: I hear you say you want whānau to work out their differences before 
they come to court and as a last resort you will hand down a judgment only 
if you have to. So what sorts of things do you think that we should bring to 
the court to seek judgment on?
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Response: That’s usually easy to tell. You ask them to have a meeting amongst 
themselves and they come back and either they have an answer or it’s just 
the same argument again. You know when they have gotten as far as they 
can on an issue.

Question: What sort of practical support do you offer at the courts now when 
the people can’t reach a resolution for themselves? What kind of support do 
you give them?

Response: There are various stages that we look at. One is where we ask 
them to go away and hold their own meeting. That often works. Sometimes 
the situation has gotten to the point where it’s obvious that they can’t move 
on from where they are because there is just too much raruraru [trouble]. So 
the court will organize a meeting and provide a facilitator from a member of 
the court staff to chair the meeting who will provide information about the 
court processes and also take notes, take attendances and so forth. I haven’t 
myself done this but the Chief Judge has also offered to be a mediator in 
some situations and I think other judges have offered. So rather than have a 
court officer holding the meeting the judges themselves may offer to mediate. 
Sometimes it works and sometimes it doesn’t. That’s about all that we have 
got on offer at the moment.

Question: Can I ask you, why is it necessary to bring tikanga Māori into the 
Māori Land Court? It is an extremely dangerous thing to do. The Māori Land 
Court redefined us, re-ordered us, restructured us and my fear is that when we 
appoint experts, some of those experts are pretty doubtful. Why do we have 
to do that? Do you have reservations about taking our tikanga into the Māori 
Land Court? Do you ever wonder what might happen to our tikanga?

Response: I do have great reservations about taking tikanga into the court. 
In some respects it’s easier for me to say, ‘This is the law. This is the Act. 
This is what my jurisdiction is. I can’t do what you’re asking because the Act 
doesn’t allow me to. Therefore this is what the answer is.’ It is easier for me 
as a Judge to rely on the law to say this is how it’s going to be. That’s what 
I do. Depending on the situation, sometimes it’s very hard to know what the 
tikanga is in many ways, because there are competing principles. So, I agree 
with you. It is very difficult and very dangerous but the fact is, it comes in 
through the door because the people who come into the courts bring it with 
them. And then it’s a matter of the court accepting it and trying to demonstrate 
that this is the law, here’s your situation. I can’t always throw it back to them 
for them to go away and try and figure out a solution for themselves. I think 
that the only safe way for the court, structured the way it is and set up the 
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way it is can operate safely. Then when people come saying they can’t find 
a solution for themselves, I’m relieved that there is a law there to say this is 
how it’s going to be.

Question: I wanted to ask you, do you actually believe that the coloniser’s 
law, the coloniser’s institutions have a place in our lives. If you believe so, 
can you tell us why you believe it, if you don’t believe so, can you tell us why 
not and tell us exactly what it is you are doing?

Response: That’s a really curly question. I have to be honest and say that yes 
I do think that the colonizer’s law does have a place in our lives. Apart from 
the fact that if you break the law by being civilly disobedient, specifically 
you are going to be arrested and dealt with by the coloniser’s law. I know 
that there is the political stance that needs to be taken which says ‘this is the 
coloniser’s law, we’re operating under tikanga Māori’. At the same time there 
is a very practical side of it that certain penalties will be imposed. That’s in 
the general courts. I think you need to be able to do both. At the moment we 
are required to do both. For the Māori Land Court the fact is, just to use an 
example, I said that things like shareholdings, voting, majorities, are part 
of an imposed system. However for people like my mother, she views the 
shareholding system as a connection to her father, a reason for her being able 
to go back to her land. We have invested that imposed system with a symbolic 
meaning, a spiritual meaning. I’m not sure how to answer that question. It’s 
just that for me having to deal with it, it’s a reality.

Response (from a kuia from the floor): I don’t have a question. It is an answer. 
You’ve been put into a corner and I thank you. It is very important that they 
have a choice of one or the other. And you being the Māori, you must know 
what is one and what is the other and where you can be flexible and where 
you can’t be flexible. To me that question was full of anger. Because it put 
you into a position where you had to make a decision and it’s not you that 
makes the decision it’s the people.

Question: I was just thinking as an 18 year old when I worked in the Māori 
Land Court, in those days there were no women judges. I can remember being 
told by one of the tupuna who came in to ask for his take, when he saw me 
opening the list of owners he was absolutely horrified that I was allowed to 
touch the list of owners of other people from other tribes. I said to him, take 
me in to a corner and do a karakia over me. But this is my work, I have to do 
it. He did that. He did a karakia over me and 41 years in the government, I’m 
still here. The crux of my kōrero to help them is that I learnt that the role of 
the Māori Land Court is an advocational one. The role of the District Court 
is an adversarial one. That’s my answering you. Don’t let yourself get caught 
up in their take [issues], just put the ball back into their court.



Tikanga as the First Law of Aotearoa

Ani Mikaere*

Tēnā koutou. E tautoko ana au i ngā mihi kua mihia i te ata nei, ki a rātou 
mā kua hoki ki te kāinga tūturu mō ngāi tātou, kia tātou anō, tēnā tātou. Me 
te mihi anō hoki ki tōku whānau o Te Piringa. Ahakoa kua wehe atu ahau i 
te whare wānanga, kei te maumahara tonu te taumahatanga o ngā mahi. Nō 
reira, kia ora koutou.1

It is lovely to be back. It is really lovely to see that you are all doing so well. 
And it is nice to be part of this hui. I also want to acknowledge the work of 
Te Piringa because I know that this hui has been made possible by the special 
University award that you gained.2 It is good to see Te Piringa getting some 
acknowledgment from Te Whare Wānanga as a whole for all the hard work 
that has been done.

I want to start by saying that I see tikanga as being the first law of Aotearoa. 
This is the way that I regard it. We have heard some kōrero this morning from 
our kuia and koroua. From the words that were spoken I get a sense that, in 
terms of our tikanga, there is quite a bit of diversity, both from one iwi to the 
next and also from one hapū to the next. I also believe, however, that at the 
core of that diversity there are a set of common values underpinning the way 
in which we practise our tikanga. Intellects far sharper than mine talk about 
such values as including aroha, manaakitanga, utu, whanaungatanga and 
whakapapa. As long as we maintain those underlying principles that make us 
who we are, there can be diversity in and adaptation of our tikanga.

* Ngāti Raukawa, Director of Māori Laws and Philosophy at Te Wānanga o Raukawa. 
Since the symposium, Ani has published a more formal articulation of the ideas raised in 
this presentation: ‘The Treaty of Waitangi and Recognition of Tikanga Māori’ in Michael 
Belgrave, Merata Kawharu, and David Williams (eds) Waitangi Revisited - Perspectives 
on the Treaty of Waitangi (2005) 330. 

1 This is a greeting that complements those greetings that have already been made, to those 
who have passed on, and to those present at the gathering. A special mention is made to Te 
Piringa, although Ani has moved on from the University of Waikato she recalls the weight 
of responsibility being carried by the Māori law staff.

2 Te Piringa, the Māori staff collective of the Waikato Law School won a University of 
Waikato Staff Merit Award in December 2002 for ‘outstanding, sustained achievement in 
furthering Māori aspirations in legal education’. Part of the $10,000 grant awarded to Te 
Piringa was used to fund the symposium. 
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As I have said, I see tikanga as being the first law of Aotearoa and I do not 
think that colonisation has changed that at all. I believe that the Declaration 
of Independence was all about affirming our tino rangatiratanga and, as a 
consequence, affirming the status of tikanga as our first law in this country. 
And I consider that Te Tiriti o Waitangi (the Māori text of the Treaty), when 
it reaffirmed our tino rangatiratanga, was doing the same thing.

In 1840 we had been here for a thousand years. We had a highly workable 
and adaptable system of law in operation, and Te Tiriti o Waitangi guaranteed 
that it would remain as the first law of Aotearoa. Te Tiriti o Waitangi (and 
perhaps I should clarify here that in my view Te Tiriti – the Māori text – is 
the only document of any relevance to us) also stated that, subject to our tino 
rangatiratanga, we granted kāwanatanga (delegated authority) to the Crown. 
That was to allow the Crown to pass law, thereby enabling it to regulate the 
conduct of its own people. This meant that the Crown’s kāwanatanga was 
subject to our tino rangatiratanga, and that the Crown’s laws were subject to 
our tikanga. That is how I see it.

Much has happened since 1840. We know that for a very long time the Crown 
was not remotely interested in Te Tiriti o Waitangi or, indeed, in the Treaty 
of Waitangi (by which I mean the English text). Nor did it have any concern 
with tino rangatiratanga or the status of tikanga. Crown sovereignty was 
simply assumed, just as it was assumed that Crown law was the only law. Our 
ways, our tikanga, our spirituality were considered heathen, uncivilised and 
worthless. They were demeaned and denied. I do not intend to rehearse the 
million and one ways in which we have been oppressed. We all know it. We 
know, for example, that it was Crown law that initiated the raupatu in 1863. 
We know what the Crown has done.

Today I want to focus on what has been happening for the last twenty years 
or so. It might feel as though there have been some shifts in thinking. Prior to 
1975, for instance, no-one much talked about the Treaty of Waitangi. However, 
since that time it has become a lot more common for people to talk about the 
Treaty. It has become even more common still for people to talk about the 
principles of the Treaty. As that perceived change has been going on there has 
also been a revival of interest, not just amongst ourselves, in the way that we 
do things. So, by way of example, we have the Children and Young Persons 
and their Families Act 1989, which proclaims itself as being based upon Māori 
values. We now have Te Ture Whenua Māori Act 1993, which refers to tikanga. 
On the surface, it looks as though there have been some changes.

This is where it gets difficult because after having been told for two hundred 
odd years that we are uncivilized, savage, and generally unworthy, this new 
attitude almost seems like a gift. It feels as though we are being offered 
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something. We are being told ‘we are interested in talking to you, our Treaty 
partner. We are interested in reasonable co-operation and in mutual respect. 
And we really do want you to tell us about your tikanga’. We have spent a long 
time out there in the wilderness, being told that we are worthless. Sometimes 
we have even gone so far as to believe it ourselves and have aspired to Pākehā 
standards. So this new sense of reconciliation can feel like a gift and I can 
appreciate that we might just want to grab it. We want to run with it. It is 
perfectly understandable.

Even though we realize that what is being offered to us falls way short of 
tino rangatiratanga, we may nevertheless feel that we are better off having 
something than nothing. If we are going to be stuck with the Māori Land 
Court then we are better off being able to use te reo Māori there or being 
able to argue a point in relation to tikanga, than we are not being able to do 
that. I have no doubt that Māori applicants going to the Māori Land Court 
are going to find it a far less alienating experience with the likes of Judges 
Milroy or Wickliffe3 sitting on the bench than they might have done twenty 
five years ago when there was not a single Māori face to be seen on the Māori 
Land Court bench. We have definitely seen some improvements and that is 
fine. That is good.

However I do not think we should settle for mere improvements in the Pākehā 
system as being the ultimate goal. It is all very well to be making Pākehā 
law and legal institutions as Māori-friendly as possible, but only so long as 
we do not become so comfortable that we forget to aim for something more. 
If we get too comfortable, we might forget to strive for change. We have to 
remember that our tikanga is the product of our tino rangatiratanga, whereas 
creations of Pākehā law – the Māori Land Court, the Children and Young 
Persons Act, or the Waitangi Tribunal, for example – are products of Crown 
sovereignty, products of kāwanatanga. Remember that in 1840 kāwanatanga 
was subject to our tino rangatiratanga, and the laws that are created under the 
Crown’s kāwanatanga are therefore supposed to be subject to our tikanga. We 
cannot afford to forget that. I am not trying to render unemployed my friends 
who happen to be Māori Land Court judges – I am confident that with their 
skills, they will always be highly employable, no matter what happens – but 
we need to keep thinking beyond the confines of the Pākehā legal system, to 
remind ourselves constantly about what it is that tino rangatiratanga ultimately 
demands.

Another thing that I want to talk about concerns the foreshore and seabed 
debate. It has given rise to a lot of talk about Māori customary rights, Māori 
customary title and Māori customary law. I think it is tempting to think about 

3  Now Judge Fox.
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Māori customary law as equating with tikanga. Perhaps to our minds, it does. 
But we need to be very careful. When Margaret Wilson stands up and talks 
about Māori customary title or Māori customary rights, she is not talking 
about the tikanga that sits under the umbrella of our tino rangatiratanga. She 
is talking about a common law doctrine that comes under Crown sovereignty. 
That comes under kāwanatanga: the doctrine of Aboriginal Title. The reason 
that she can talk about it without feeling too threatened is that it is a Pākehā 
law doctrine. It is defined by them. It is premised upon the assumption that the 
Crown has sovereignty. We acknowledge the Crown has sovereignty, and they 
in turn have to acknowledge that we have some rights. They are not talking 
about tino rangatiratanga. They are talking about rights that they have carefully 
defined. By defining them they control them. We have to be extremely careful 
not to get mixed up between the customary titles or rights that Pākehā law 
allows for, and the content of our own tikanga which exists as an expression 
of tino rangatiratanga. The two concepts are quite different. It worries me, 
particularly at the moment with all the Crown double-speak surrounding the 
foreshore and seabed debate, that we might get them confused.

I have a couple of quotes here that I think are useful. The first is from a 
Mohawk writer, Taiaike Alfred. He says:4

Indigenous leaders who engage in arguments framed by a Western liberal 
paradigm cannot hope to protect the integrity of their nations. To enlist the 
intellectual force of rights-based arguments is to concede nationhood in the 
truest sense. ‘Aboriginal rights’ are in fact the benefits accrued by indigenous 
peoples who have agreed to abandon their autonomy in order to enter the legal 
and political framework of the state.

We must always bear that in mind. What we are on about is the reaffirmation 
of our tino rangatiratanga, because we never gave it away. So, if what we are 
working towards is the re-instatement of tikanga as the driving force in our 
lives then that is wonderful. But we should not make the mistake of believing 
we can achieve that by gaining recognition of some common law defined 
Aboriginal right. Such a strategy will actually take us in the opposite direction. 
Aboriginal rights are buried beneath the notion of Crown sovereignty and, as 
such, represent the antithesis of tino rangatiratanga.

I want to finish with a quote from Moana Jackson which expresses the same 
kind of idea. He says:5

4 Taiaike Alfred, Peace, Power, Righteousness: An Indigenous Manifesto (1999) 140.
� Moana Jackson ‘The Treaty and the Word: The Colonization of Māori Philosophy’ in G 

Oddie & R Perrett, Justice Ethics and New Zealand Society (1992) 6.
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Colonization demanded and still requires that Māori no longer source their 
right to do anything in the rules of their own law. Rather they have to have their 
rights defined by Pākehā; they have to seek permission from an alien word to 
do those things which their philosophy had permitted for centuries.

As I have said, I am not suggesting that it is a complete waste of time to try 
and make improvements to Pākehā law by, for example, making the Māori 
Land Court more habitable for us. I have no objection to making those places 
more comfortable for us, so long as we are forced to remain subject to Pākehā 
laws and legal institutions. But let us not forget what we are really here for, 
what all those tūpuna fought and died for. I believe their battle was about tino 
rangatiratanga, about continuing to keep tikanga relevant and alive.

I know some people would question whether tikanga can remain relevant to us. 
I think it can. Provided we remain true to those under-lying values that were 
mentioned earlier, we can adapt tikanga. That is how it stays relevant. That 
is how any law stays relevant. We have proven ourselves to be remarkably 
adaptable people.

I would add a cautionary note, however, on the subject of adapting tikanga. 
We do need to keep checking back to those core principles and making sure 
that tikanga is still in line with them. The reason I say this is that for so long 
we have been subjected to so many outside influences that sometimes I think 
we can go a bit askew in terms of what we say tikanga is. An example of 
this might be that a wahine (woman) can only karanga if she has a panekoti 
(skirt) on, that women must wear black, or that men cannot wear shorts on 
the paepae (place where orators sit). There are numerous examples we might 
consider. Back then, I am not sure that we had long pants or skirts! Perhaps 
these requirements are a legitimate adaptation of tikanga. Maybe we always 
had a certain dress code, and we have merely adapted it. Or perhaps we are 
just pursuing some kind of Victorian idea of what is appropriate. We need 
to have those sorts of discussions. We should never just blindly say that that 
is the tikanga because that is how we do it. We need to check back to those 
underlying values and make sure.

Koinei taku kōrero i tēnei wā. Nō reira tēnā koutou, tēnā koutou, tēnā koutou 
katoa.6

6 Translation: That is all I have to say for now, greetings to you all.
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oPen Discussion

Question: I wonder what actually is tikanga Māori? I was at a hui in Taupō 
just the other day and I heard talk about tūmanako and whakapono. I would 
say that those concepts are not truly tikanga Māori, we all seem to have 
adopted them but they come initially from the bible. Tikanga Māori allowed 
us to exact muru, utu, and provided for things such as tapu. Tapu was one of 
the foundational premises that underpinned tikanga. So we need to consider 
those things, and whether those things are still relevant in our lives today? 
And ask ourselves whether what we profess to be tikanga Māori really is 
tikanga Māori?

Response – Ani Mikaere

I take that as a statement, rather than a question, and I totally agree with you. 
Something that interests me is that people are starting to talk and write about 
what the underlying values are. There is a remarkable degree of agreement 
amongst them and they’re coming from different iwi and different places. 
You couldn’t talk about tikanga without talking about whakapapa, for 
instance. There are some things that are basic, central. We need to have those 
discussions, I agree.

Question: You talked about shifts. Do you think that Māori have become 
complacent and comfortable and lost and that it’s time for a stir-up?

Response – Ani Mikaere

If you read Jane Kelsey’s writings she talks about the fact that back in the 
1970’s Māori were hitting the streets big time, protesting loudly, staging 
occupations and so on. Then they came up with the Waitangi Tribunal, which 
acted like a catharsis, a mechanism for allowing Māori to let off steam. We 
all got tied up preparing and processing Waitangi Tribunal claims and that 
encouraged us to forget about the bigger picture. I think that is always the 
danger of working within the Pākehā legal system – that we will forget about 
the bigger picture. But we need to do both. I spent ten years in a Pākehā law 
school. I thought at the time that it was important to do that mahi. I still think 
that it is important to do that type of mahi. I think there is value in having 
a Pākehā law degree. My law degree has been useful, but I did not want to 
become so tied up in doing that mahi that it became my world. The time 
came to move on. For those of us working intimately with Pākehā law, we 
have to remind ourselves every day that the world does not begin and end 
with that law.
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Question: Kia ora koutou, kia ora kōrua. I am Ngāti Pūkeko. I always 
acknowledge my ties to Tainui. I probably shouldn’t have said that, because 
most of what I say is said on behalf of myself. It wasn’t actually taught to me 
except that my kaumatua told me that I should open my eyes to the world and 
learn my lessons. He told me all my life that I would be a student and I still 
believe that. So if I make a mistake please forgive me. But as I say, I’m still 
young, still learning. What I would like to say is that I think from the very early 
days things went awry when they started doing things like building courts, 
hospitals, etc away from the marae. Whereas for me, the marae was the centre 
of our universe – the centre of our community at least. I wonder if today if we 
started to think about building the next court house on the marae, if that would 
help bring relationships closer, rather than having a Pākehā institute influence 
Māoridom, perhaps Māori can help influence Pākehā institutes. I have a lot 
of respect for the Whare Wānanga o Waikato because of the strides that they 
have made on behalf of Māoridom but I also wonder if having a Kura Māori 
that you aren’t saying to the Vice Chancellor that you can’t influence the rest 
of the University. To me I would like to see the beauty of Māoridom affect 
everything that is around it. It is apparent to me that perhaps going back to 
some marae, not every marae, and reaffirming the power of the marae and 
giving back that mana by having courts, by having hospitals, and by building 
an education system based on the marae, do they believe that that might 
help bring us closer together today. After all that, I would like to ask do we 
believe how much of the New Zealand law today in respect of Māoridom, 
how much of it concurs with Māori tikanga? And, if there’s not enough of 
it, I often think that New Zealand law is based on colonial law which was 
based on English law but which in time benefited colonialists and in the end 
disintegrate Māoridom. Everything that was promised to Māori was never 
put on a marae, it was put in town where the Pākehā were. I’m just trying to 
understand do you think that we could reaffirm the marae and in that way try 
and bring Māori back to a level that we used to be at in society?

Response – Judge Milroy

I think that hospitals on the marae was an idea that Te Puea had and that for 
various reasons she couldn’t get backing for that. Yet, it was very necessary 
for the times that she was living in during the influenza epidemic. So there 
are real benefits to be able to have those kinds of services offered to Māori in 
a Māori context by Māori and so on. Nobody needs to be told about the poor 
health statistics for Māori. Health is different from the Māori Land Court. I 
think that before we want to talk about moving a court with all sorts of ideas 
that we have about courts into a marae setting, we really need to think about 
what it is we are wanting to achieve and the form of that. Is it going to be just 
a borrowed form from another culture? Or is it going to be our own construct, 
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our own building? We are talking about the processes of resolving disputes. 
I guess I just want people to be a bit more imaginative about how we do this. 
Māori have so many ideas. We need to be talking about and working through 
those positive creative things rather than necessarily just borrowing something 
that works in one context or another.

Question: My question is to Ani: Are you not able to do what you do at 
Raukawa at Waikato? If not, why not?

Response – Ani Mikaere

Kia ora. No, I couldn’t do what I’m doing at Raukawa at Waikato, and there’s 
a good reason for that. The Law School at Waikato teaches a Pākehā law 
degree. That is what it is there for, you all know that when you enrol, and 
you do so because that is a set of skills that you want. It is a set of skills that 
is pretty useful as I have found out over the years. At Waikato the focus is on 
Pākehā law and, with the help of Māori lecturers, students are encouraged to 
consider a Māori perspective on that law. Occasionally, Māori law is looked 
at from the standpoint of Pākehā law. At Raukawa our focus is on Māori Law 
and Philosophy, and as part of that we sometimes look at Pākehā law through 
Māori eyes. It has a different focus and different content. So I would not expect 
to be able to do at Waikato what I do at Raukawa. It is not a criticism of what 
happens at Waikato: Waikato is what it is. Waikato offers a Pākehā law degree 
and I personally think that for Māori students wanting that kind of degree 
Waikato provides the most comfortable environment that they are likely to 
get in the country, in the whole world, in fact. That is valuable. So long as you 
know that that is what you are doing. If you want to do something different 
then you have to go somewhere else. I hope that answers your question.



It’s Quite Simple Really

Moana Jackson*

Tēnā tātou katoa.1

I accepted the invitation to come to this symposium because I wanted to catch 
up with the people of Waikato. It is a pleasure to be back here but as I said 
earlier today, I was somewhat nervous and, nervous for a couple of reasons 
which I would like to begin with. When I was first asked to come they didn’t 
give me a topic to talk about. That was a bit of a problem for my Kahungungu 
side, it was no problem at all for my Ngāti Porou side to talk about what I 
wanted. A long time ago I went to law school at Victoria University and to 
be honest I didn’t learn a great deal. We had to in those days do a number of 
compulsory non-law papers – two of which were English and Latin. What 
I learnt from Latin helped me to figure out what Pākehā words mean. Most 
Pākehā words derive from Latin so that’s been really helpful.

What I learnt from English actually came from a telling off I got when I 
handed in my first assignment because we were given three plays to study all 
at the same time about English kings. The first was Shakespeare’s King Lear, 
which was about a mad English king who stumbled around in the middle of 
the night cursing his whānau. The second play was by Christopher Marlowe 
called Edward II which was about another mad English king who had an affair 
with his page boy and ended up being killed by his soldiers. The third play 
was by Robert Bolt about Henry VIII who had six wives and they drove him 
mad. There are certain symmetries between the stories of Henry VIII with my 
tupuna Kahungungu. Except, when Kahungungu’s wives drove him mad, he 
just took himself off to somewhere else. What I learned from studying those 
three plays was that nothing much has changed in the royal family. The second 
thing I learned was when I had to hand in the assignment on the plays I got a 
note from the tutor saying ‘Come and see me Mr Jackson’. So I went to see 
him and he said ‘What’s your title?’ I didn’t quite know what he meant. Was 
I Sir Moana Jackson? Then he said ‘every assignment must have a title’. I 
have never forgotten that.

* Moana Jackson is of Ngāti Porou and Ngāti Kahungunu descent. A graduate in law from 
Victoria University he works mainly on Treaty/constitutional issues and international 
indigenous rights. He has served as chair of the Indigenous Caucus of the United Nations 
Working Group on the Rights of Indigenous Peoples and is a member of the UN Committee 
on Indigenous Rights. He has also sat as a judge on the International People’s Tribunal 
hearing indigenous claims in Hawaii, Mexico and Canada.

1 A greeting to all present.
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So when I came here, I had to try and think with some nervousness about the 
title of my kōrero. In the programme it says Ngā Tikanga and Contemporary 
Issues. I’ll talk about that, but I’ll talk about it under the title of ‘It’s Quite 
Simple Really’. I’d like to explain how that title came about.

My dad is Ngāti Porou, but he moved from the coast as a young man, met my 
mother who was Kahungungu tūturu and my dad basically never went back 
to Ngāti Porou. As I grew up one of the great influences on my life was my 
koro, my mother’s dad. The first time I had to come as a young graduate to 
do some work in Tainui was not long before my koro died and he came with 
me because I was nervous about coming to Tainui. We drove from Hastings to 
Hamilton and on the way I was trying to get some comfort from him because 
I was nervous about coming to Tainui. So I was dropping hints about how 
nervous I was and he was ignoring me. In the end I said, ‘Koro I’m really 
nervous’. He carried on driving. So I said ‘Koro, I’m really nervous’. He said 
‘What’s your mother’s name?’ That’s a strange response to my nervousness. 
I said ‘Hinerakau’ he knew that, I mean he was her father. Then he said, 
‘What’s her second name?’ I said ‘Mahinaarangi’2 He said ‘It’s quite simple 
really, why are you nervous?’ When we came to Tūrangawaewae3 I of course 
realised what he meant.

In a sense the issues for me of tikanga in contemporary situations, the 
relationships between tikanga and Pākehā law are quite simple really. I don’t 
have the expertise or the wisdom that many in this audience have to analyse 
and discuss in depth what tikanga is. But I think I do have a sense of what 
those underpinning values are that Ani referred to this morning,4 of what if 
you like, is the puna (source) of our tikanga. I also have an awareness that 
tikanga like our people are not frozen in time.

Our people have never been a people who have been stuck in a rut, stuck in one 
place. We have developed, we have adapted and we have learned new skills. 
In a sense for me tikanga is like that. I was reminded of that a few years ago 
when I was living in Wainuiomata. I had got involved in a committee that had 
been formed to build an urban marae. It was an interesting use of words, an 
‘urban marae’. Wainuiomata was of course in the rohe of Te Atiawa, although 
that’s contested by about 10 other iwi. That’s part of who we are. A lot of 
the Māori population in Wainuiomata are either Kahungungu, Ngāti Porou 

2 This reference signifies the union between Mahinaarangi and Tūrongo which geneologically 
connects the people of Ngāti Kahungungu and Tainui.

3 Tūrangawaewae is the principal marae of the Tainui peoples and a national icon located in 
Ngāruawāhia. It is the official residence of the head of the Māori King Movement, currently 
King Tūheitia. The principal ancestral house on the marae is named Mahinaarangi.

4 See Ani Mikaere, ‘Tikanga as the First Law of Aotearoa’, above in Part One of this 
publication.
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or Tūhoe who had come down to Wellington in the Trade Training Schemes 
after the Second World War.  So the idea of an urban marae in Wainuiomata 
was going to run into some unique problems about tikanga. It took over eight 
years to raise funds for the whare and there were fights and disputes all the 
way through. We got to a stage when the whare was ready to be opened and 
we had invited Taranaki to come down to for the opening. Ruka Broughton5 
was still alive then and he was bringing an ope (a travelling group) from 
Taranaki to open the meeting house. The second to last meeting before the 
opening when I thought everything was plain sailing, a major issue erupted 
because one group suggested we should have venetian blinds in the meeting 
house. A huge debate ensued and it split the committee in half.  People began 
to invent tikanga about venetian blinds. People from Ngāti Porou claimed that 
venetian blinds were invented in Tokomaru bay. At the last meeting before 
the opening we knew we had to resolve the issue. What I thought was a very 
wise decision, was made, in that we were not going to sort this out before the 
opening, we deferred the matter until after the opening so that we could put 
our minds to looking after our manuhiri. Everyone agreed.

The weekend of the opening arrived. We were in the wharekai at about 2 
o’clock in the morning getting kai ready. Taranaki were expected to arrive at 
about four o’clock and suddenly someone came running into the kitchen and 
said ‘they’re putting up the venetian blinds!’ The venetian blinds faction had 
snuck into the whare and started putting them up. We rushed across to the 
whare and had this huge fight. We could hear the buses pulling up outside and 
we were debating the tikanga of venetian blinds. Another wise decision was 
made, since the others had succeeded in getting the blinds up along one wall, 
we decided to leave them up there but we would not put them up along the 
other wall until after the opening of the whare. The opening was beautiful. It 
was a lovely day and I was wandering around in the whare and people were 
walking around viewing the carvings and so on. I heard one of our manuhiri 
say to one of the kaumātua ‘How come you’ve only got blinds along one 
wall?’ Without skipping a beat, just like that he said ‘He tikanga tēnā. You 
will notice the venetian blinds are on the western wall, because in this rohe 
we cannot block the rising sun’. If you go to that whare today, you will still 
see the blinds only on the western wall. That has become the story. That has 
become the tikanga. You will hear Kahungungu in their whaikōrero talking 
about the sun rising in the west.

It seems to me that in a very basic sense it’s quite simple really that that is how 
tikanga develops and evolves to meet new situations. Often out of very human 
personal interactions, our people develop a way of explaining the situation. 

� Ruka Broughton was a Māori scholar of Ngā Rauru.
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The base line of that explanation to me was the core values of whakapapa, 
manaakitanga, whanaungatanga and so on. Out of those values comes the 
truth, which guide the way we do things. I have mentioned that that to me 
was part of what makes us unique. One of the things that has happened to us 
for over 160 years now is that people have come here from somewhere else 
and have tried to destroy our uniqueness, have tried to take away the things 
that have nurtured our tūpuna and will hopefully nurture our mokopuna in 
the future. If tikanga is put in a position where it is removed from the values 
of the stories which nurtured it then the tikanga is no longer a reflection of 
who we are. The tikanga in a sense then becomes culturally unsafe. And if 
the tikanga is unsafe, then I believe that as a people we become unsafe. One 
of the difficulties that I have had with some of the things that are happening 
today6 is that I think they run the risk of endangering our tikanga, and therefore 
endangering us. One of those things is related in a very real way to the current 
debate over the foreshore and the seabed.

Politicians will tell you that they paused to think about it, besides organising 
protest marches against our people,7 that it is a very complex legal issue. By 
that they mean a very complex Pākehā legal issue, when for me it is actually 
a very simple tikanga issue. My understanding about our relationship with 
Papatūānuku, is that it is a relationship of whakapapa. If Papatūānuku is our 
mother then the land, the beach, the seabed, the waters, and the rivers are part of 
our mana. That is, part of our tikanga, that in a sense she be kept and nurtured 
as a whole being. If decisions are made to chop off parts of our mother then 
it chops off to me parts of our tikanga. If you make tikanga unsafe you make 
us unsafe. The chopping off can occur in many ways. People here in Waikato 
know only too well that it was done with the stroke of a pen in the 19th century 
with the raupatu.8 The pens produced certain words in the 1863 Settlements 
Act to justify, in the Crown’s terms, that raupatu. It could never be justified in 
terms of our tikanga but they invented a language to justify it for themselves, 
and it seems to me that a similar language is being used now in the foreshore 
and seabed debate which Ani touched on briefly this morning.9 It seems that 
if you use the language of rights, then whatever rights we have in relation to 
the foreshore and seabed come from our tikanga, they therefore come from 

6 Some of the issues being debated at the time of the symposium included the Government’s 
outright rejection of the findings of the Waitangi Tribunal both in relation to Petroleum, 
and the Foreshore and Seabed.

7 This is a reference to Nick Smith MP for Nelson organising a march to protest against Māori 
claims to the foreshore and seabed.

8 See ‘He tikanga e pā ana ki a Tainui – Tikanga some Tainui experiences’ above in Part One 
of this publication for more detailed reference to the massive land confiscation suffered by 
the peoples of Waikato-Tainui.

9 See Ani Mikaere, ‘Tikanga as the First Law of Aotearoa’, above in Part One of this 
publication.
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our whakapapa, they come from who we are. They are not granted to us by 
somebody from outside, if they are granted to us at all – they are granted to 
us by our tūpuna and by our atua. They are not granted to us to hold selfishly 
but rather to hold for our mokopuna. The language that is being used in the 
foreshore debate is the language which sources the rights, not in who we are, 
but in a set of arguments developed a long time ago in another place.

The language that is used, of customary title and customary rights, was 
invented in 16th century Europe, when a man called Christopher Columbus 
was sent by the King of Spain to discover India. I’m not sure if the people 
living in India thought they were lost, but the King of Spain wanted to find 
them. Christopher Columbus set sail. He didn’t find them there. Instead he 
stumbled upon America. This says something about Spanish navigation. I’ve 
often wondered about this as I’ve looked at the map of the world. Looking 
at Spain, India was to the east and America was to the west, how could he 
set sail for India in the west and end up in the east? I never had an answer to 
that until the last Olympic Games and I was watching the rowing. I noticed a 
profound cultural difference because I noticed that when our people get into a 
waka and they want to go one way they row facing in the direction they want 
to go. What I noticed about Pākehā rowing when they want to go in a certain 
direction they row with their backs facing in the direction that they want to 
go. So Columbus got lost because he was sailing backwards!

Anyway he discovered India, thinking it was India at least, but stumbled on 
America and some of the tangata whenua came down and had a look to see 
who this manuhiri was and the story goes that thinking he was in India he 
said ‘here comes the Indians’ and the tangata whenua of America have been 
Indians ever since, red Indians, dead Indians, and so on. I often ask some of 
my tangata whenua friends ‘how do you feel about being called Indians?’ 
and they just laugh and say ‘thank goodness Columbus didn’t think he had 
discovered Turkey!’ 

Having stumbled upon what he thought was India, he then said ‘This now 
belongs to Spain. I found it. Therefore it’s now Spain’s’. He returned to Europe 
and said to the King ‘I found this huge space which is now ours’, which would 
have been news to the tangata whenua. Columbus was a great story teller. He 
began travelling around Europe, a kind of Columbus travelling road show and 
began to tell about this land he had discovered. He was a liar. He talked about 
gold growing on trees, diamonds cascading down waterfalls, beautiful women 
who couldn’t wait for a Spaniard to come on the scene. As other people began 
to hear about this in Europe, they began to think ‘Well how come Spain’s got 
that place? We should go there and claim a bit of it as well’. And they did. 
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Fights began to develop between different European countries about who 
could have the biggest share of this new land that they had discovered. The 
tangata whenua were not a part of that debate of course.

Finally, a big hui was called in a city in Spain called Valladolid where all the 
leading lawyers of Europe were brought together to decide who this land of 
America belonged to. The first thing that they had to accept was that there 
were people living there and, that they may want to have a say in this. Well, 
okay there are people living there but they’re not really human. They are sub-
human, humanus subte is the phrase they used. Then the debate was ‘well, 
if we go and take their land, what rights will they have once we’ve taken 
them?’ They didn’t question – ‘have we the right to take it?’ They assumed 
they had the right. So what would be left for the tangata whenua? The answer 
was that they were subhuman so they could have sub-rights and we will call 
those sub-rights ‘aboriginal rights’ or ‘customary title’ or ‘customary rights’. 
The language that is being used by the Government and by Pākehā lawyers 
is actually a language which confines us to a position of rights subordinate to 
the Crown. They are rights derived from the assumption that tangata whenua 
were somehow sub-human. It does not mean that the rights and title that we 
have customarily exercised derived from our tikanga. That means something 
abstracted from a debate in a Spanish city.

Many people since the Hauraki hui10 two weeks ago have begun to question 
the Crown’s use of that language. At the Hauraki hui on the foreshore, some 
of us suggested that if we had to use the notion of our rights that come from 
our tikanga in a Pākehā context we should at least give it a Māori name. The 
idea was thought up that we should establish that our rights come from our 
tikanga, come from our whakapapa, and our rangatiratanga and therefore we 
could call them tupuna rights and tupuna title because that’s where they have 
come from. Imagine my surprise then when I received earlier this week, the 
latest legal advice from the Crown Law Office to the Government and it has 
taken that term tupuna title and said it means the same thing as customary 
title. They have redefined, in less than two weeks, an attempt that our people 
made to distinguish between our absolute rights and their sub-rights. I think 
that whenever we enter into that sort of environment, that sort of discourse we 
run that risk. The things that are fundamental to us will be reclaimed, redefined 
and we then become unsafe. There are more ways than one that you can be 
made to be alienated from our tikanga and therefore from our whakapapa.

10 This was a meeting that was held in the Hauraki area from which came the Hauraki 
Declaration opposing the Government’s foreshore and seabed policy.
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I would like to give just one more contemporary example of that process. 
Many of you will know that for a number of years in the United Nations in 
Geneva there has been a group meeting called the Working Group on the rights 
of the Indigenous Populations. One of the jobs that they have had is to draft 
a Declaration on the Rights of Indigenous Peoples. Many, many indigenous 
peoples, including Māori, have been involved in that process because it is seen 
as the first time that there was going to be an international world wide set of 
standards that others would have to recognise. It has been a really difficult 
process, made easier to begin with for the Māori people who were going, by 
an incident which happened in 1923 when a group of our tūpuna travelled to 
Geneva in Switzerland, where an organisation at that time called the League 
of Nations was in operation. This group of tūpuna travelled there because 
their tūpuna who had been travelling to England to try to get satisfaction from 
the English Queen were beginning to realise that there was no satisfaction in 
London. They thought if we could go to this new place called the League of 
Nations, we might get a hearing. They weren’t allowed in the door, the reason 
they weren’t allowed in the door was that the New Zealand Government 
which was at the League of Nations had said that these people have no right 
to be there. One of those koroua kept a diary of his trip and on the day that 
they were refused entry, he wrote in his diary ‘the corridors of this place are 
not yet ready to hear our voice’. In the mid-1980s the League of Nations had 
become the United Nations. Although their headquarters are in New York, 
the Human Rights division sits in Geneva, and so we went along with other 
indigenous peoples remembering the words of that koroua. Perhaps now 
16 years later at that time the ‘corridors of that place’ might be willing to 
hear our voice. One of the key parts of Article 3 of the United Nations Draft 
Declaration on the Rights of Indigenous Peoples is what’s called the ‘right of 
self determination’.11 This is a human right which acknowledges around the 
world that all peoples have the right of self-determination, and:

By virtue of that right they may freely determine political status and freely 
pursue their economic, social and cultural development.

That sounds to me like rangatiratanga. That iwi and hapū determine for 
themselves the social, cultural, political and economical development, which 
is what our people have been doing for centuries in this land. Article 3 became 
fundamental to all of the tangata whenua who travelled each year to Geneva. It 
was the ‘puna’ from which all the other rights in the declaration would spring. 

11 The Declaration on the Rights of Indigenous Peoples has been negotiated for more than 
20 years between nation-states and Indigenous Peoples. In September 2007 the UN 
General Assembly adopted the Declaration with an overwhelming majority of 143 votes 
in favour, only 4 negative votes cast (Canada, Australia, New Zealand, United States) and 
11 abstentions.
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Relevant governments had consistently opposed the inclusion of Article 3. 
There are essentially two reasons why they oppose it. Although it is never 
stated I believe the first reason is that:

1. If you acknowledge that tangata whenua have the right to self-determination 
as peoples, then in the end you are acknowledging that tangata whenua 
are fully human. That they are no longer sub-human. I believe that is one 
of the grounds on which Article 3 has been opposed.

2. The other ground on which it has been opposed is that the Government 
simply does not want to acknowledge in a country like New Zealand 
that the self-determination or the sovereignty of our people was never 
given away, it was taken and that has been a view shared by many other 
governments.

It has been very hard to keep Article 3 intact. However we thought a 
breakthrough had been made when the New Zealand Government said that 
it would accept Article 3. After nearly 15 years it said yes we would accept 
Article 3. Last week they released their position paper on the United Nations 
Draft Declaration on the Rights of Indigenous Peoples and they have accepted 
Article 3 except they ‘tutu’d’12 with the words. Instead of saying all indigenous 
peoples have the right to self-determination what they are now saying is that 
all indigenous peoples have the right of self-determination as enunciated in 
this declaration. Then they add a whole lot of other articles which actually 
make Article 3 meaningless. It seems to me that what they have done, again, 
is attempt to chop off part of our tikanga. A fundamental part of being ‘tika’ in 
Māori terms as I understand it is that we determine for ourselves what is best 
for us and for our mokopuna. If there is one thing that I grew up knowing, I 
have often heard long discussions between my Ngāti Porou father and my Ngāti 
Kahungungu koro, was that just as Kahungungu would never have allowed 
Ngāti Porou to infringe or damage the tikanga and kawa of Kahungungu neither 
would we have ever agreed that the Crown could do that. When we go to a 
marae in another rohe we will accept without question their kawa, we might 
sometimes think it a bit odd, at home we have the paepae on the right hand 
side of the whare, some iwi have it in front, some have it in side, some have it 
on the left, but we quite correctly have it on the right hand side! But we accept 
that other iwi will do it differently. No one would ever assume that they could 
trample or takahi on the kawa. Yet since 1840 the Crown has assumed that it 
can takahi our kawa, they have assumed the right to chop off our tikanga. In 
recent times there have been many efforts made to encourage our people to 
allow tikanga to become part of the law which has been brought here since 

12  Tutu means to play around with. 
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1840. I have some very real concerns about that. We are taking something that 
comes from our whakapapa and placing it in an environment that came from 
somewhere else, where it can be damaged, and we can be made unsafe.

The solution for me in the long term is quite simple really. If rangatiratanga 
is seen in the year 2003 as an authority in which our people can deliver 
Māori health programmes by Māori for Māori, then rangatiratanga must also 
one day include again the right of Māori to dispense justice in Māori terms 
by Māori and for Māori. That you cannot be a rangatira, you cannot be a 
sovereign people unless you have the ability to determine what is tika among 
your own people. That does not mean that when that Māori iwi, hapū justice 
process is reclaimed that it will be the same as it was two hundred years 
ago. Our people have changed. We didn’t have venetian blinds two hundred 
years ago. Any justice process to meet the needs of its people has to change. 
It wasn’t that long ago that Pākehā law in England tested whether a person 
was telling the truth by dipping their whole body in a vat of boiling oil and 
if they survived they were deemed to be telling the truth. Pākehā law doesn’t 
do that anymore. Whatever justice processes we end up with, will also not 
do things in the way that we may have done them two hundred years ago. 
But what will not have changed is that wellspring from which the tikanga 
came. Those values will determine the changing world of ‘what is tikanga’. 
While, like Ani, I applaud and am happy to offer whatever tautoko I can to 
the Māori staff here at Waikato Law School, I also encourage our people to 
debate what may happen one day when we are able to reclaim that justice 
process which comes from our tikanga to debate what it might look like, how 
it would function, how the people will have to be trained to operate within 
it, or the broader changes that would need to take place within our world to 
operate effectively.  In 1988 I was involved in writing the report called ‘The 
Māori and the Criminal Justice System, A New Perspective: He Whaipaanga 
Hou’. The last sentence of that report said:

... the need to begin a debate about a Māori justice system is immediate the 
long term development will take time.

Fifteen years later it is extremely important that we continue the debate among 
ourselves, to discuss, to tease out ideas about how it would work in the 21st 
century. I have confidence in the depth and wisdom of our people to do that. 
Although times have changed, there are certain unchanging values that are 
still with us. Sometimes we may be unsure about what they are, we may be 
uncertain about standing firm about them, but they make us who we are. To 
me they would be a fundamental part of any reform. If we are to progress 
something like the foreshore and seabed then it seems to be the answers are 
quite simple really, they lie within that process, that tikanga which was left 
us by our tūpuna.
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Creating Our Own Prosperity – 
Human Rights from a Tainui Perspective

Linda Te Aho*

Central to this paper is the prophetic saying of Tāwhiao, the second Māori 
King, that describes a future dream of prosperity for his people.

If one is to provide a Tainui perspective,1 it is necessary to set the scene 
by outlining, albeit briefly, an explanation of the Kīngitanga, the King 
Movement. The Kīngitanga began in the 18�0s, some years after the arrival 
of Europeans, and largely as a unified response by a number of tribes to the 
upsurge of unauthorised land sales.2 It was also designed to bring an end to 
intertribal warfare, and to achieve mana motuhake, or separate authority.3 
While the movement enjoyed the support of many tribes, it became centred 
in the Waikato region in the central North Island. Tribes from all over the 
country, including the South Island, had debated who should be offered the 
kingship, and those debates resulted in the reluctant agreement of Waikato 
chief,4 Pōtatau Te Wherowhero, who was raised up as king in 18�8. Pōtatau 
was soon succeeded by his son, Tāwhiao and it was during Tāwhiao’s term 
as King that the settler Government, seeing the Kīngitanga as a threat to its 
stability, sent its forces across the Mangatawhiri River in July 1863, labeling 
the Waikato people as rebels and subsequently confiscating Waikato lands 
and driving people away from their villages alongside their ancestral river.5 
Tāwhiao’s people were embattled, weak and destitute, when he declared:

Mākū anō hei hanga i tōku nei whare, 
Ko ngā pou o roto he māhoe, he patatē, ko te tāhuhu he hīnau. 
Ngā tamariki o roto me whakatupu ki te hua o te rengarenga, 

me whakapakari ki te hua o te kawariki

* Linda Te Aho is of Ngāti Korokī Kahukura descent and is Associate Dean Māori and Senior 
Lecturer in Law at the University of Waikato Law School.

1 Tainui is the name of the waka (canoe) that travelled to Aotearoa from Hawaiki. Some 
of the tribal confederations that affiliate to the Tainui waka include Waikato, Maniapoto, 
Raukawa, and Hauraki.

2 See Michael King The Penguin History of New Zealand (2003) chapter 1�, and see <http://
www.teara.govt.nz> for historical accounts of the King Movement.

3 David McCan Whatiwhatihoe The Waikato Raupatu Claim (2000) 32.
4 Waikato is a tribe based in the central North Island that shares its name with its ancestral 

river.
5 By Orders in council under the New Zealand Settlements Act 1893, the Crown unjustly 

confiscated approximately 1.2 million acres of land from Tainui iwi.
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I shall fashion my own house, 
The poles within will be made of mahoe and patatē, 

and the ridge pole made of hīnau. 
The children within will be raised on the fruit of the rengarenga 

and strengthened on the fruit of the kawariki

Tāwhiao is remembered for such visionary prophecies and this particular saying 
expresses leadership, responsibility and resourcefulness. The three specific 
trees that Tāwhiao would use to fashion his ‘house’ were not traditionally used 
to build houses. The two plants referred to were not commonly used as food. 
One could gather from this that regardless of the humble resources available 
to him, Tāwhiao assumed responsibility for providing shelter and sustenance 
for his house of followers.6

So much lies within these few lines: they prophesy the regeneration of a people 
who would be strong and stable and have a sustainable economic base. They 
celebrate our strength, self-sufficiency and our indigeneity.7 They serve as 
a constant reminder that we, as Māori, must affirm and draw upon our own 
unique knowledge base, leadership practices, and resourcefulness, to bring 
about our own future prosperity.8

I wanted to contribute to today’s conversation by sharing with you some of 
the symbols of the people of this place. These symbols of the Kīngitanga 
illustrate how my people of Tainui have borrowed aspects from the Pākehā 
world, but remain grounded deeply and firmly in tribal sovereignty and mana 
motuhake.

I want to also share some of the discussion that has taken place during seminars 
and symposia that the Waikato Law School has been involved in or hosted 
this year – to highlight that Māori have been engaging in discussions about 
rangatiratanga, te Tiriti o Waitangi, mana motuhake all year, and for many 
years, amongst ourselves and with other indigenous peoples, for it is our lives 
that we are talking about.

Finally I want to highlight some present day examples of how Māori are 
indeed redesigning and rebuilding our houses – and I consider how human 
rights concepts and legislation might contribute to that process.

6 Pania Papa and Linda Te Aho (Eds) He Kete Waiata A Basket of Songs (2004) 76.
7 Te Kīngitanga The People of the Māori King Movement (1996) 60.
8 Amohaere Houkamau – Presentation to Waikato University Māori Land Law Class, August 

2006 ‘Perspectives of Governance and Leadership (Past, Present and Future)’.
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i. The DeclaraTion of inDePenDence, Te TiriTi o WaiTangi, 
and Kīngitanga

Tangata whenua systems of law and government existed in this country prior 
to colonisation by the British. Māori society was collectively organised with 
whakapapa (genealogy) forming the backbone of a framework of kin-based 
descent groups9 led by rangatira – leaders for their ability to weave people 
together. Māori societies developed tikanga Māori, the first law of Aotearoa/
New Zealand by which Māori governed themselves.10

Exploratory expeditions by the British and French to this country from 1769 
and the establishment of a British colony in nearby Australia, culminated in 
Te Tiriti o Waitangi, signed between many Māori hapū and the British Crown 
in 1840 – a time when Māori constituted 98 per cent of the population and the 
Māori language was the dominant language. Five years earlier Māori chiefs 
had signed a declaration of independence.

The theme of these Human Rights Commission symposia has been the 
relationship between the Treaty and human rights legislation. Our Ariki, Pōtatau 
Te Wherowhero, did not sign the Treaty despite having had opportunities in 
which to do so.11 He did however sign the Declaration of Independence in 
1839 (four years after the Northern chiefs had signed in 1835) declaring all 
sovereign power and authority within the territories of the united tribes of 
New Zealand to reside entirely and exclusively in the hereditary chiefs and 
heads of tribes.

There has been much debate about what the Treaty means, its effect, and its 
legal status. I do not attempt to traverse the various arguments in this paper, 
but I quite like Mason Durie’s description that the Treaty embodies the concept 
of mutual benefit. Waikato’s relationship with the Crown has always reflected 
a desire to preserve tribal authority and land, but also, at least initially, a 
willingness to welcome and work with the British. 

9 These descent groups consisted of three major social institutions: whānau (immediate and 
extended family); hapū (sub-tribes being collections of whānau descended from a common 
ancestor); and iwi (tribes being confederations of hapū).

10 Since these symposia were held, Ani Mikaere has published, A ‘The Treaty of Waitangi and 
Recognition of Tikanga Māori’ in Waitangi Revisited - Perspectives on the Treaty of Waitangi 
(Oxford University Press, 2005) 330, 341-342 in which Mikaere argues that tikanga is the 
first law of Aotearoa/New Zealand. Tikanga were sourced from spiritual beliefs, ancestral 
precedents and a profound relationship with the natural environment traceable to the creation 
stories. Tikanga embodied the values, standards, principles or norms developed by Māori 
societies to govern themselves.

11 It is said that some chiefs affiliated to Tainui waka signed an English Version of the Treaty 
at Manukau heads.
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Though Pōtatau Te Wherowhero did not sign the Treaty, it seems to have 
superseded the Declaration of Independence, and references to the Treaty 
in our songs and in our history indicate that our chiefly leaders saw it as a 
reason for trusting the early Settler Government (though as noted earlier, this 
trust was misplaced).12 Generations of our leaders have, in a number of ways, 
sought to have the Treaty honoured.

The Waikato Raupatu Claims Settlement Act 199� incorporates an apology 
by the Crown to Waikato for the Crown’s breach of the Treaty of Waitangi 
in its dealings with the Kīngitanga and Waikato. The settlement that ensued 
following direct negotiation is said by some to represent approximately 2 per 
cent of the value of lands confiscated. Any more would have been unacceptable 
to non-Māori, and the Government’s imposition of an unofficial fiscal cap 
upon Treaty settlements in nation’s best interests overrode the entitlements 
of tangata whenua.

If the Treaty symbolises mutual benefit, our iwi has contributed to the region’s 
development in terms of the land and waterways upon and through which that 
development has taken place.

ii. SymbolS of the Kīngitanga – te PaKi o matariKi – 
a coaT of arms ProPhesising Peace anD calm anD 

asserTing mana moTuhake

According to Comanche leader LaDonna Harris, her ancestors in the 16th 
Century saw the Spanish horses appear on their Southern Plains and decided 
that the horse could transport their goods better than the dog.13 Similarly, 
the people of the Waikato have adopted traditions from other cultures whilst 
holding fast to concepts of tribal sovereignty. The King Movement itself, 
for example, is fashioned upon the English monarchy. King Tāwhiao also 
imagined that his ambitions for his people could be reflected in a coat of arms 
and he commissioned one in 1870. It is known as Te Paki o Matariki – the 
widespread calm of the constellation, Pleiades. The Matariki constellation rises 
just after the mid-winter solstice – the time when Māori celebrate the dawning 
of the New Year and the coming of fine weather. In the context of the land 
wars and the confiscation that occurred during Tāwhiao’s reign, by naming 
his coat of arms Te Paki o Matariki, he prophesied that peace and calm would 

12 By Orders in council under the New Zealand Settlements Act 1893, the Crown unjustly 
confiscated approximately 1.2 million acres of land from Tainui iwi.

13 LaDonna Harris ‘Advancement of Global Indigeneity’ International Indigenous Journal 
of Entrepreneurship, Advancement, Strategy and Education Vo1, Issue 1, Special Edition 
‘WiPCE World Indigenous Peoples’ Conference on Education’, Hamilton, New Zealand, 
November 2005.
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return to Waikato and Aotearoa/New Zealand. Nowadays, the celebrations 
of the Māori New Year surrounding the rising of Matariki during midwinter 
symbolise the renaissance of Māori concepts of time, it also symbolises hope, 
for even in the darkness of midwinter, Matariki will still rise.

Te Paki o Matariki also reflects the dominant role of Christianity, which has 
been incorporated into our culture.

There are many significant features of the coat of arms such as, for example, 
the presence of native plants, nīikau and harakeke, representing self-
sufficiency, and of course, the inscription of words at the bottom – Ko Te 
Mana Motuhake.14

These symbols of the Kīngitanga demonstrate how my people have adopted 
and adapted aspects from the Pākehā world whilst holding fast to concepts 
of tribal sovereignty and mana motuhake. I suggest that we can look towards 
human rights legislation in a similar way to complement our own tikanga.

14 See Tawhiao, King or Prophet (2000) 110, image reproduced with permission.
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iii. an ongoing conversaTion

As I noted earlier, I saw this symposium as an opportunity to share some of 
the discussion that has taken place during seminars and symposia that our 
Law School has been involved in or hosted this year to show how Māori have 
been engaging in discussions about rangatiratanga, Te Tiriti o Waitangi, mana 
motuhake and so on throughout this year.

This year, Te Piringa hosted an inaugural symposium entitled ‘Tikanga Māori 
– Māori Laws and Values.15 At that hui, Tainui elders reminded us that this 
University and this Law School talk an awful lot about being bicultural, and 
about partnership under the Treaty of Waitangi. We were also reminded that 
these principles require closer and more regular collaboration with the tangata 
whenua in whose rohe we sit.

Interestingly, in discussing the role of women, our ruruhi, Iti Rawiri reminded 
us that women are sacred and to be cherished because we bring life into 
this world. Aunty Iti’s reminder should not be interpreted to mean anything 
else.

In the second session, Ani Mikaere articulated the view that tikanga Māori 
is the first law of this country that should prevail over introduced British 
law.16

While we enjoyed Moana Jackson stories of tikanga of venetian blinds, and 
Spanish Navigators who got lost17 (you had to be there), he reminded us to 
think more carefully about the whakapapa18 of words, how they are interpreted 
and who gets to do the interpreting. He reminded me of the words of Patricia 
Monture-Angus, a Mohawk writer:

In searching for meaning and for language that expresses our experience, we 
must be careful of the words we choose to embrace our experience. What is 
also important to understand is that it is not the word that is the problem, but 
the process by which and by whom it is given meaning.19

15 See Part One of this edition for a collation of proceedings from that conference.
16 See Part One, ‘Tikanga as the First Law of Aotearoa’. While tikanga varied from iwi 

to iwi, Ani explained that Māori Law consisted of a set of underlying values such as 
whanaungatanga, aroha, mana, manaakitanga, many of which are common to most iwi.

17 See Part One, ‘It’s Quite Simple Really’.
18 Genealogy.
19 Patricia Monture-Angus Thunder in my Soul ‘Reflecting on Flint Woman’ (199�) p 39.
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And so, we must think carefully about whether we choose to adopt the language 
of human rights, or minority rights, or customary rights, or rangatiratanga, 
and sometimes it does not really matter what language we choose if we do 
not participate in its interpretation.

On a related point, I recall the visit by International Law Scholar Benedict 
Kingsbury who explained his thesis regarding competing conceptual 
approaches to indigenous group issues in New Zealand Law. He argued that 
these competing approaches have no systematic prioritisation, that they act 
as checks and balances for each other.20 Yet, in my heart I feel that Māori 
interests have been lost in the balance.

I can still visualize the anger of aboriginal academic Dr Aileen Moreton-
Robinson during a plenary session at the Australasian Law Teachers’ 
conference in Brisbane this year.21 Aileen told us about a recent Australian 
High Court decision that dismissed the long standing claim of the people 
of the Yorta Yorta aboriginal community on the basis that they had not kept 
traditional links to the land, when the reason for them not maintaining those 
links was that they had been driven off the land by settlers. Aileen saw that 
as yet another example of how Australian courts have repeatedly validated 
and legitimised white property rights over native title – which is different and 
less, because in her words people who cannot have their title extinguished 
make decisions about native title which can be extinguished if it conflicts 
with anyone else’s. Indigenous peoples, then, are peoples who hold tradition 
but not proprietory rights.

During that same session, Professor Larissa Behrednt, another aboriginal 
academic, welcomed the idea of a framework based on a spectrum of 
rights spanning from civil and political rights (such as the right not to be 
discriminated against – which rights are theoretically protected but clearly not 
in reality) to indigenous rights to culture and language.22 She told us of her 
expectation that as people learned more about the history of their country and 
her people, they would become more tolerant towards the so-called special 
rights that Aboriginals claim based on prior occupation. Her expectations had 
been shattered. The Yorta Yorta decision demonstrated that Australia has not 
only failed to progress, but has regressed. Yet for all that, Larissa Behrendt 

20 Benedict Kingsbury ‘Competing Conceptual Approaches to Indigenous Group Issues in 
New Zealand Law’ (2002) 52 UTLJ 101.

21 Dr Aileen Moreton, ‘Race Matters: Whiteness, Law and National Identity’ 2003 ALTA 
Conference, Griffith University, Queensland, Australia. See also the case, Members of the 
Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422.

22 Professor Larissa Behrendt ‘Advancing Indigenous Rights in the Era of Practical 
Reconciliation’ 2003 ALTA Conference, Griffith University, Queensland, Australia.



50 Yearbook of New Zealand Jurisprudence Vol 10

remained optimistic believing that the endpoint was not the right or the 
legislation, but the hope of a shift in societal attitudes from what she termed 
entrenched psychological terra nullius. She spoke with optimism and hope.

More recently, the Waikato Law School hosted a seminar series Resource 
Ownership and Access – Where to From Here? The series explored, among 
other things, the recent government policy which refuses to discuss ownership 
of natural resources in the context of Treaty negotiations. We have also hosted 
a series of discussions on the Foreshore and Seabed debate. On these issues, 
my colleague, Craig Coxhead, did not talk with optimism and hope, instead 
calling for Māori to be resilient in the face of every influence to take our 
rights away.

I congratulate the Human Rights Commission for instigating this series of 
symposia. It is important to talk and share experiences. These snippets from 
this on-going conversation that the Law School has been involved in this year 
highlight that these tensions are not new, and are not confined to Aotearoa/New 
Zealand. They have also provided timely and valuable reminders for Māori 
– to be careful, to be resilient, to be optimistic and to have hope.

On that note, I now turn my third and final point. I want to highlight some 
present day examples of how Māori are indeed redesigning and rebuilding the 
setting in which we live – and I briefly consider the question of how Human 
Rights legislation can contribute to that process.

iv. reDesigning our house

Māori are engaged in the process of redesigning the setting in which we live. 
Some are in the construction phase. Those who are progressing have had a 
clear vision and have shown strength in facing the inevitable barriers – nothing 
that we have ever achieved as a people has come easily.

As we watch the World Cup Rugby games, we no longer hear the furore that 
accompanied an earlier campaign about the singing of the national anthem. 
International recording artist Hinewehi Mohi faced insults from across the 
country for singing the anthem in the Māori language. Nowadays there are no 
media opinion polls on whether the anthem should be sung in English only 
– or in both languages. In fact Hinewehi is in the news these days for her 
efforts in establishing a music therapy centre that might benefit those like her 
own daughter who has severe cerebral palsy. Quite simply, Hinewehi has a 
vision for our language, she doesn’t want the language to die, she celebrates 
her uniqueness, her two albums are recorded only in Māori, she was resilient, 
and society’s attitudes seem to have changed, at least on that point.
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Back home, in Waikato-Tainui,23 we continue our attempts to redesign our own 
decision-making processes, we struggle internally to navigate these tensions 
between individual rights, and notions of democracy and tribal leadership. 
But there are better ways for us to resolve our internal disputes than buying 
into the adversarial court processes that are not our own – some of the Pākehā 
tools are not so good for us, so we need to be more careful about which ones 
we choose.24 An example of a better way can be found in the context of the 
awakening of the Māori economy. The Ngātahi Trust consists of a voluntary 
merging together of some 21 lands trusts and incorporations. There is strength 
in numbers. The Trust has adopted a philosophy of mai te iti ki te rahi; of 
being inclusive of the small and the big; and that he rahi kē atu te kaupapa i 
a tātou, the aims of the trust are bigger than the individuals and as the group. 
On the basis of this value system, since its establishment there has not been 
a need to vote, all decisions have been made by consensus.

V. how might human rightS legiSlation aSSiSt māori to ProSPer?

I have argued elsewhere that rights mechanisms such as Equal Employment 
Opportunities and measures to ensure equality can, if interpreted in a certain 
way, complement aspects of tikanga Māori and might serve as useful tools 
to assist Māori to prosper.25 The merit principle for example, assumes that 
most able and deserving individuals will progress in terms of employment 
regardless of ethnicity and gender. It is grounded on the liberal philosophy 
that all individuals are born equal but it assumes that if they don’t progress it 
is because they lack merit, and does not take into account past discrimination 
which may have precluded certain groups from acquiring training and 
education, while at the same time not recognising certain skills as amounting to 
merit. Anti discrimination measures may help remove formal barriers against 
selection and promotion are based on the merit principle. But to be effective, 
I have argued that they must be accompanied by affirmative action, which 
raises opposition from those that condemn reverse discrimination.

23 The raupatu settlement referred to in Part One above centred around Waikato but affected 
all of the tribal groups that affiliate to Tainui. The governance structure that facilitated the 
raupatu settlement, the Tainui Trust Board, contained representatives mainly from Waikato, 
but was also representative of certain hapū from other Tainui iwi who are named beneficiaries 
of the Waikato Raupatu Lands Trust – hence the reference to Waikato-Tainui.

24 Porima v Te Kauhanganui o Waikato (22 September 2000), Hamilton M208/00 HC; Waikato; 
Porima v Waikato Raupatu Trustee Company (20 February 2001) Auckland M327/00 and 
M330/00.

25 Linda Te Aho, ‘EEO for Māori Women in Māori Organisations’ (2001) 9 Waikato Law 
Review 187.
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vi. conclusion

Surely, it is in the best interests of the whole country for Māori to prosper and 
for Māori to be spiritually fulfilled. Māori want to participate and progress as 
Māori, and sometimes our desire for tribal sovereignty and collectivity are seen 
as directly contrary to human rights concepts of democracy and the rights of 
individuals. Sometimes our claims for redress for past breaches of the Treaty 
are seen as seeking special rights which are contrary to notions of equality. 
In situations of tension, that balance has not favoured Māori.

I want to end with the words of Te Arikinui26 which illustrate that we too 
celebrate the unique talents of the individual. Te Arikinui’s words are entirely 
consistent with human rights notions of individuals having the opportunities 
to reach their full potential:

…Tukua au akoranga kia pūpū ake i roto, whakamahia katoatia ngā taonga 
kei roto i a koe.

…Draw from all that you have within you. In doing so we as a nation will 
experience as promised prosperity and spiritual fulfilment.

26 Post Script: Sadly, Te Arikinui, Dame Te Atairangikaahu, who during her reign as Māori 
Queen headed the Kīngitanga, passed away on 1� August 2006. Her passing is a defining 
moment in the history of this country and the writer echoes the farewell to Te Arikinui 
which features at the forefront of this edition.



Seeing Human Rights Through Māori Eyes

Ani Mikaere*

The purpose of this symposium has been stated as being to explore the human 
rights dimensions of the Treaty of Waitangi. I should begin by confessing that 
talking about human rights in the same breath as the Treaty never fails to make 
me uncomfortable. My reasons for feeling this way are largely captured by 
Konai Thaman when she points out that:1

[M]ost international covenants are based on Western, liberal beliefs and values, 
and like all beliefs and values they are embedded in a particular cultural 
agenda, where indigenous peoples and their assumptions and values have been 
disregarded and marginalised.

As an indigenous person, therefore, it should not be surprising that the 
mention of human rights immediately puts me on my guard. The widely held 
assumption that the concept of human rights is ‘self-evident, universal, culture-
free and gender neutral’2 merely increases my suspicion. Simply asserting the 
universality of a concept does not make it so.

I realise that not all proponents of human rights subscribe to such universalism, 
some arguing instead that ‘allowances must be made for different cultural 
norms and that a standard approach cannot be taken to rights’.3 However, 
even this cultural relativism smacks of arrogance: in the context of Aotearoa, 
for instance, it might suggest that the concept of human rights ought to ‘make 
allowance’ for tikanga Māori. In other words, the Western concept of human 
rights is regarded as the norm, while tikanga becomes the ‘other’, something 
for which allowances might reasonably be made.

Such an approach is the very antithesis of what was encapsulated in te Tiriti o 
Waitangi. But before considering that document further, the point should first 
be made that, from a Māori perspective at least, it is not the logical starting 

* Ngāti Raukawa, Director of Māori Laws and Philosophy at Te W‚nanga o Raukawa. 
Since the symposium, Ani has published a more formal articulation of the ideas raised in 
this presentation: ‘The Treaty of Waitangi and Recognition of Tikanga Māori’ in Michael 
Belgrave, Merata Kawharu, and David Williams (eds) Waitangi Revisited - Perspectives 
on the Treaty of Waitangi (2005) 330.

1 Konai Thaman ‘A Pacific Island Perspective of Collective Human Rights’ in Nin Tomas 
(ed) Collective Human Rights of Pacific Peoples (1998) 1, at 2-3.

2 Ibid, 2.
3 Human Rights Commission Mana ki te Tiriti o Waitangi: Human Rights and The Treaty of 

Waitangi (draft discussion document, June 2003) 6.
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point for this discussion. It may well be the source of any rights that the 
Crown and therefore Pākehā have in this land, which doubtless explains their 
tendency to look back no further than 1840. For Māori, however, te Tiriti is 
not the source of our rights but rather a reaffirmation of rights that stem from 
the fact that we are tangata whenua, the people of the land.

Our connection with Aotearoa stretches back through the last millennium, 
throughout which time tikanga Māori operated as the first law of the land. 
Tikanga Māori is based upon a set of underlying principles that have withstood 
the test of time: principles such as whakapapa, whanaungatanga, mana, 
manaakitanga, aroha, wairua and utu. While the practice of tikanga was 
adapted over time to meet new contexts and needs, it nevertheless remained 
true to those foundational concepts, which some have called ‘conceptual 
regulators’,4 others ‘kaupapa’.5 Durie has pointed out that allowing for the 
adaptation of practice while protecting the fundamental norms underpinning 
it ‘enabled change while maintaining cultural integrity’.6

Moana Jackson has observed that the efficacy of this system was ensured 
through the exercise of rangatiratanga, which was ‘a total political authority’.7 
Importantly, both the Declaration of Independence and te Tiriti o Waitangi 
reaffirmed that authority.

The Declaration, signed initially by thirty four northern rangatira at Waitangi on 
28 October 1835 and eventually signed by a further eighteen over the ensuing 
four years, contained a declaration by the signatories of their rangatiratanga 
(translated as their independence) under the designation of the United Tribes 
of New Zealand. It declared that kingitanga and mana (all sovereign power and 
authority) resided in them collectively, and that they would meet annually at 
Waitangi in Congress to pass laws. They declared that they would not permit 
any legislative authority (whakarite ture) to exist apart from themselves, nor 
would they permit any function of government (kāwanatanga) to be exercised 
by anyone other than persons to whom they delegated such a task.

4 T Durie, ‘Custom Law’ (unpublished, 1994) 4-5.
� Charles Royal citing Māori Marsden, in ‘Kaupapa and Tikanga: Some Thoughts’, paper 

delivered at Mai i Te Ata Hāpara conference, 11-13 August 2000, Te Wānanga-O-Raukawa, 
Ōtaki, 1.

6 Durie, above n 4, 8.
7 Moana Jackson ‘The Treaty and the Word’ in G Oddie & R Perret, (eds) Justice, Ethics and 

New Zealand Society (1992) 1, at 5.
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Te Tiriti o Waitangi8 developed this idea further by reaffirming the tino 
rangatiratanga of the Māori signatories and by delegating kāwanatanga to 
the Crown. As with the Declaration of Independence, Busby was involved 
in drafting the Treaty in English, and Henry Williams was a key figure in 
its translation into Māori.9 Over half of the rangatira who signed te Tiriti 
at Waitangi had signed the Declaration there less than five years earlier.10 
These signatories would have had particularly good reason to expect that the 
words used in Te Tiriti would have the same meaning as they had had in the 
Declaration, in other words, that their ultimate authority (tino rangatiratanga) 
within Aotearoa was being affirmed but that they were delegating to the 
Crown a lesser form of authority (kāwanatanga), to regulate the conduct of 
British nationals.

Moreover, in reaching such a conclusion as to the meaning of the document 
that they were signing, the signatories would have been profoundly influenced 
by the realities of the time. Throughout seventy years of contact with the 
British, Māori authority in Aotearoa had never been questioned. In fact, the 
Crown had gone to considerable lengths to acknowledge that authority. In 1840 
Māori outnumbered the permanent settler population by forty to one, Māori 
numbering between 70,000 and 90,000, Pākehā just 2,000.11 The conduct of 
many of the British transient population was a matter of grave concern, so it 
made sense to delegate the necessary authority to the Crown to enable it to 
deal effectively with its own citizens.

Both the clear words used in Te Tiriti o Waitangi and the context in which it 
was signed, therefore, reveal a clear Māori intention to create space for the 
Crown to regulate the conduct of its own subjects, subject to the overriding 
authority of the rangatira. This reaffirmation of Māori authority meant that the 
highly developed and successful system of tikanga that had prevailed within 
iwi and hapū here in Aotearoa for a thousand years would retain its status 
as first law in Aotearoa: the development of Pākehā law, as contemplated by 
the granting of kāwanatanga to the Crown, was to remain firmly subject to 
tikanga Māori.

8 I am referring here to the document in Māori: this was the version signed by all but thirty 
nine of the five hundred and forty Māori signatories.

9 Ranginui Walker Ka Whawhai Tonu Matou: Struggle Without End (1990) 90; Claudia 
Orange The Treaty of Waitangi (1987) 36-39.

10 Orange, ibid, records Hobson’s calculation that twenty six of the forty six Waitangi 
signatories were Confederation chiefs, at p 55. However, it should be noted that the number 
of Waitangi signatories cannot be calculated with precision: Orange says the number may 
be forty three, forty five or fifty two, at p 2�9.

11 Ian Pool Te Iwi Maori: A Population Past, Present and Future (1991) 58.
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As we all know, the Crown perception of the legal position in Aotearoa is rather 
different: the Crown has assumed that the law emanating from Parliament is 
supreme law and that tikanga exists at the whim of that law: the phrase once 
used was that Māori ‘custom’ (cultural arrogance prevented the Crown from 
accepting that Māori had ‘law’) could only be allowed to persist insofar as it 
was not ‘repugnant’ to Englishmen.12 This assertion of the supremacy of the 
coloniser’s law has become so dominant, so all-encompassing, that it is easy 
to fall into the intellectual trap of accepting it as unchallengeable or, at very 
least, as somehow inevitable.

Yet clearly this is not the case. While our experience of colonisation has been 
devastating, its impact should not blind us to the fact that it has occupied a 
mere moment in time on the continuum of our history. When viewed in this 
way, it is apparent that while tikanga operated as an effective system of law for 
our ancestors for thousands of years, the imposition of Crown law represents 
no more than a temporary aberration13 from that state of affairs.

The question is, how best to correct the aberration and find our way back to 
the position that was contemplated by Te Tiriti o Waitangi? And how might 
the concept of human rights fit into the legal framework of an Aotearoa where 
the first law status of tikanga Māori is unchallenged?

Perhaps it is easiest to begin by identifying some obvious traps that should be 
avoided if we are to have any prospect of success in the struggle to reinstate 
tikanga to its rightful position. First of all, we must not succumb to the oddly 
pervasive suggestion that the true meaning of what Māori agreed to in 1840 
is difficult to ascertain. There has been a carefully crafted sense of confusion 
surrounding the events at Waitangi and beyond, one that stems from an 
inability on the part of Pākehā academics to confront their true effect. In fact, 
as already discussed, the words of Te Tiriti are crystal clear, and are fully 
supported by the context in which it was drafted and signed. The English 
language document, signed by a mere thirty nine people by accident rather 
than design, and in circumstances where it is unimaginable that the discussion 
resulting in their decision to sign would have been conducted in anything other 
than te reo Māori, is largely irrelevant. While the Crown has been fixated 
on the English language document (scarcely surprising, given that it is the 
only place where reference to the cession of sovereignty to the Crown can 
be found), the fact is that that document played an entirely peripheral role in 

12 See, for example, the sentiments of James Stephen, Permanent Under-Secretary at the 
Colonial Office during the 1830s and 1840s in Alan Ward, A Show of Justice: racial 
‘amalgamation’ in nineteenth century New Zealand (1995) 33.

13 I have borrowed this term from Whatarangi Winiata, tumuaki of Te Wānanga-O-Rauakwa, 
who has used it to describe the process of colonisation in Aotearoa.
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signatories’ decisions to sign. For the Crown and others to seek to elevate it 
now to serve their own purposes, when in fact it was so marginal to events in 
1840, is intellectually dishonest.

In fact there is a disturbing amount of intellectual dishonesty in much of what 
is sometimes rather grandly referred to as Treaty jurisprudence. A classic 
example builds on this deliberate fabrication of confusion surrounding the 
meaning of the documents signed in 1840 by suggesting that the bewilderment 
can be resolved by resorting to the ‘principles’ of the Treaty. Whatever the 
parliamentary motivation for using the term in the Treaty of Waitangi Act 1975, 
the principles have taken on a life of their own. Reliance on the principles of 
the Treaty in order to describe the relationship between Māori and the Crown 
leads us down the murky path of ‘partnership’ whereby tino rangatiratanga 
is made subject to kāwanatanga through such euphemistic contrivances as 
‘reasonable cooperation’, ‘good faith’ and ‘reciprocity’. Contrary to what 
some have suggested, rejecting the use of the principles is not simply about 
respecting the mana of the words used in the Treaty.14 More than that, it 
constitutes a conscious refusal to collaborate in the judicial rewriting of that 
which our ancestors agreed to. The truth is that by the end of the 1980s the 
concept of the principles had been hijacked by the Court of Appeal, and had 
become a ruse to deny Te Tiriti. As Jane Kelsey observed in 1990, ‘via the 
concept of the principles the judgments had gone full circle and returned to 
adopt the key elements of sovereignty in the English text at the expense of 
tino rangatiratanga in the Māori’.15

Endless ruminations on the supposed complexities of the agreement reached 
in 1840, and lame reliance on such flimsy devices as the ‘principles of the 
Treaty’ in order to resolve non-existent interpretational ‘difficulties’ merely 
serve as grand distractions from a simple, if unpalatable truth: Te Tiriti o 
Waitangi clearly reaffirms the supreme authority of the Māori signatories and 
in so doing, reaffirms the status of tikanga Māori as supreme law in Aotearoa. 
Once this is accepted, it becomes apparent that all other law must be negotiated 
with reference to tikanga.

In the context of human rights, this means that the question is no longer ‘how 
well does tikanga fit with human rights concepts?’ but rather ‘how well do 
human rights concepts fit with tikanga?’ Instead of asking ourselves ‘to what 
extent must we make allowances for tikanga Māori insofar as it conflicts with 

14 As is suggested by the Human Rights Commission in Mana ki te Tiriti o Waitangi: Human 
Rights and The Treaty of Waitangi (draft discussion document, June 2003) 13.

15 Jane Kelsey A Question of Honour: Labour and the Treaty 1984-1989 (1990) 217.
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human rights principles?’ we should be asking ourselves ‘what do human 
rights principles have to offer by way of useful adaptation to or development 
of tikanga Māori in a contemporary context?’

When the relationship between human rights discourse and tikanga is 
regarded in this way, the discomfort that I spoke of at the beginning of my 
address disappears. It may well be that human rights principles have some 
things of value to offer us. Having said that, I would caution against leaping 
to conclusions about the shortcomings of tikanga and the ability of human 
rights law to resolve our problems. It is often suggested, for instance, that 
tikanga Māori concerning the status of women may conflict with human rights 
principles. Such a position, however, reveals a superficial understanding of 
tikanga. It is true that some of what is held up as tikanga could be seen as 
conflicting with such standards. Yet, a closer observation reveals that tikanga 
Māori upheld the principle of balance between genders, and that many 
destructive changes to this principle that have occurred over time can in fact 
be traced to the influence of Christianity and the patriarchy of Western law. 
All of which suggests that it is highly illogical for us to turn unquestioningly 
to Western legal concepts for the answers to problems that have been brought 
into our lives by the imposition of Western ideas. If we are too quick to deny 
the validity of tikanga Māori by seeking answers in imposed law, that is a 
powerful indication that we have lost faith in our own legal philosophies, that 
loss of faith itself a sign of the self-negation that Moana Jackson has described 
as being a necessary part of the process of colonisation.16

Despite these potential pitfalls, however, once tikanga is reaffirmed as 
supreme law we should not be afraid to embrace concepts from other legal 
and philosophical traditions where they have the potential to enhance our own 
system. It certainly is not the case that tikanga Māori is rigidly fixed in the past. 
Like any successful system of law, it is adaptable: what cannot be sacrificed 
are the underlying principles that were mentioned earlier. So long as an idea 
from human rights discourse is consistent with those underlying principles, 
we may be quite prepared to adapt our tikanga in order to incorporate it. 
That is the true nature of the relationship between Western legal concepts 
(including human rights) and tikanga Māori that was anticipated by Te Tiriti 
o Waitangi.

16 Moana Jackson above n 7, 4-5.



The Journey from a Spanish Monastery to Whitianga

Moana Jackson*

Tēnā koutou. Ko te mea tuatahi i tēnei kōrero māku e tautoko i ngā mihi 
kua mihia, me ngā mihi ki Te Ataarangikaahu me te Kāhui Ariki. Anei tetahi 
mokopuna o Ngāti Kahungunu me Ngāti Porou e tū atu nei. Kei te tautoko 
hoki i ngā poroporoaki ki o tātou tini mate kua wehe atu, kua whetūrangitia. 
Nō reira koutou, haere atu, haere atu haere atu, rere atu rā. Tēnā koutou te 
hunga ora huri noa ngā mihi ki te whānau whānui, tēnā koutou, tēnā tātou. 
He mihi hoki ki a koutou ngā kaiwhakahaere o tēnei hui, ko te tumanako 
māku e whakawhitiwhiti kōrero i te kaupapa kei mua i a tātou. Nō reira tēnā 
koutou.1

I thought when Sir Paul2 said we were running ahead of time he was going 
to give me more time because I’m always nervous in these symposiums, 
partly because of the time limits that are imposed. My Ngāti Kahungunu 
side is quite comfortable with half an hour, but my Ngāti Porou side is just 
warming up! I appreciate the chance to share some thoughts with you and I 
will be talking about domestic and international law but perhaps not in the 
context that might be expected. Neither do I wish to talk about human rights 
as generally understood, but rather, I wish to throw out some thoughts for 
consideration about the right to be human. To me, that is quite different and 
is fundamental to the process that our people are going through in reclaiming 
what is rightfully ours.

In order to do that I’d like to give my kōrero a different title, because every 
time I come to speak at a university or some similar place I think back to my 
university days. As I’ve often said I went to Law School at Victoria University 
and I didn’t learn much. But we had to do some compulsory non-law papers 
in those days. One of the papers was Latin which taught me nothing at all 
except how to work out the meanings of obscure English words. The other 

* Of Ngāti Porou and Ngāti Kahungunu descent. A graduate in law from Victoria University 
he works mainly on Treaty/constitutional issues and international indigenous rights. Moana 
has served as chair of the Indigenous Caucus of the United Nations Working Group on the 
Rights of Indigenous Peoples and is a member of the UN Committee on Indigenous Rights. 
He has also sat as a judge on the International People’s Tribunal hearing indigenous claims 
in Hawaii, Mexico and Canada.

1 In this introductory greeting, the speaker pays tribute to all those who have passed on, to 
the late Te Arikinui, Dame Te Atairangikaahu, and to all those present to engage in the 
discussion. 

2 Sir Paul Reeves, former Governor General of New Zealand, chaired the symposium. 
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compulsory paper we had to do was English and we studied a number of 
plays in that year. One of which was Shakespeare’s King Lear about a mad 
English king who stumbles around the moors cursing his father. The second 
was Christopher Marlowe’s play Edward II which was about another mad 
English king who had an affair with his page boy. And all I learnt from that 
is that nothing much has changed with the English royal family. But when I 
handed in my assignment, I had a tutor and he had written across the front 
– ‘what is your title Mr Jackson?’ I thought that was rather grand so I went 
to see him and he said every assignment must have a title. And so I’ve given 
a title to my kōrero which is called ‘The journey from a Spanish Monastery 
to Whitianga’.

The Spanish Monastery that I wish to refer to is the Monastery of St Theresa 
in the city of Valladolid. A series of debates were held there in the late 15th 
and early 16th Centuries to discuss who these people were that Christopher 
Columbus had discovered in the America, in what was called ‘the new world’. 
The presence of both this new place previously unknown to the world, and the 
quite different people who lived there posed major philosophical, intellectual 
and legal problems for Europe. Not the least of which was ‘who did this new 
land belong to?’ No one had ever thought of the fact that it probably belonged 
to the people who were already there.

A number of European states then proceeded to cross the Atlantic and stake 
their claims in various little rituals which usually involved placing the flag of 
their king and queen on the beach, probably on the foreshore, and pronouncing 
that that land hitherto belonged to Spain, Portugal, France, or Britain or 
whatever. Naturally all those European states began to fight with each other 
about whose flag claimed the biggest piece of land. I often wonder what the 
views of the indigenous people were at that time, watching these strange white 
people waving flags around the place, and making strange speeches apparently 
proclaiming that what had been their whenua rangatira suddenly, by a magical 
piece of drama, become the property of someone else. Because the conflicts 
between these states caused irrevocable tensions within Europe, the Pope at 
the time called the great minds in Europe to the city of Valladolid Monastery to 
sort the issue out. Without wanting to unduly simplify what was said because 
it was quite a complex debate, they had three questions to answer:

(i) Were the beings who lived in this new world human?

(ii) If they were human, what was there legal status in relation to Europe? 

(iii) And thirdly, what could Europe do about defining that legal status? 
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There were no indigenous peoples at the debates of course. They were simply 
the objects of a quite lengthy discussion.

Simplifying the answer which they came up with to the first question, ‘were 
these beings human?’ was ‘yes, sort of’. They were not Christian, they were 
clearly not white, and they clearly lived a lifestyle that was not civilised. So 
although they were the children of God, the operative word was children, they 
were not fully thinking, sentient human adults. The debates stretched far from 
the Americas to New Zealand. We were redefined as being ‘sort of human’.

The answer to the second question, ‘what legal status did those sort of humans 
have within the discourse of European law?’ was that would they have the 
status befitting their ‘sort of human’ status. So, the whole jurisprudence of what 
we now call colonial law became based on the idea that indigenous peoples 
as sub-humans are entitled to sub-rights. So our humanity was reduced to the 
state of sub-humanity in the discourses of a coloniser’s world.

The third question was, ‘what then could we do, as Europeans, in relation to 
these new people?’ The answer was, ‘whatever we like – they’re not fully 
human, so we can deny them those things which we accept as our fully human 
rights’. And so as Linda said, whereas we can not readily extinguish our fully 
human rights, we will assume an absolute authority to readily extinguish 
the sub-human rights of indigenous peoples. And so from that debate in that 
beautiful Monastery in Valladolid came what I call the base of what I would 
understand as a Māori position in relation to the whole discourse of human 
rights.

Seven years after Columbus and other explorers laid their bits of material 
across the Americas, a man called James Cook sailed first of all into what 
is now Gisborne, and then moved around the coast to Whitianga in what he 
renamed Mercury Bay. There, he carved a mark into a tree and in his words 
‘displayed the colours of the King of England’ and took possession of this 
land for their Majesties. I’m quite sure the tangata whenua of Ngāti Hei had 
no idea what he was doing, or even worried about what he was doing. But he 
brought, if you like, the legacy of the Valladolid debates to this country with 
the assumption that simply by discovering a sub-human land, fully human 
peoples could assume ownership and sovereignty over it. Cook performed 
that little ritual in a number of other places including Queen Charlotte Sound, 
where again, he carved his name and the date of his ship and acted out the 
same little ritual. I’m quite sure that Cook would never have sailed from 
Whitby in Britain and crossed the English Channel and attempted to lay his 
flag and display the colours on the beach of Calais in France. Because if he had 
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done so, his little ritual would have had no legal effect, because full humans 
could not do that to each other. But full humans could do what they liked to 
sub-humans such as us.

The approach that I take to the relationship between the Treaty and ownership 
of human rights is that the Treaty of Waitangi is a statement by our people, 
as was the Declaration of Independence, of our full humanity. Human 
rights discourses were developed after World War II largely as part of the 
decolonisation movement in Africa. They were still nevertheless, based on 
an assumption of full humanity versus sub-humanity in a sense that, those 
who do the defining of the human rights have not been indigenous peoples. 
Therefore, in this country, any discussion of human rights has seen our tikanga, 
which gives expression to the fullness of our humanity, redefined, squashed, 
or squeezed within our so called ‘universal notion of human rights’. And so 
where does this lead us in the relationship between the Treaty and human 
rights discourse and domestic and international law?

I’d like to mention briefly some work that has been done in the United Nations 
for a number of years now, which many of you will be familiar with – the 
Drafting on the Declaration of Rights of Indigenous Peoples. It has been one 
of the most difficult areas of work that I, and the other Māori, have ever been 
involved in. Because the Declaration, in a sense, is an attempt by the world’s 
indigenous peoples to overturn the legacy of the Valladolid debates, and state 
the fullness of our humanity and all that that implies. Fundamental to that 
debate, and the drafting of the Declaration, is the inclusion in Article 3 of the 
right to self-determination.

The right to self-determination is regarded as the core ingredient of universal 
human rights. It is in most of the human rights conventions, and it is in a 
number of statements by the United Nations. All peoples have a right to 
self-determination. Indigenous peoples transplanted that universal statement, 
that fullness of humans to fully determine for themselves their own destiny, 
and put it into the Declaration of Indigenous Rights. They inserted the word 
indigenous, so that Māori and all indigenous peoples have the right to self-
determination. Since the beginning of that drafting process in the late 1980s, 
no government including the New Zealand government has been prepared 
to accept Article 3. No government including the New Zealand government, 
have been prepared to accept that first of all we are peoples, and that we are 
full peoples entitled to a right to self-determination.

It seems to me that the Māori text of the Treaty and the Declaration of 
Independence are all clear statements of that right to self-determination. 
And so at an international level, although the Valladolid debates are never 
mentioned, all the shocking discourse that has developed subsequent to it about 



2007 The Journey from a Spanish Monastery to Whitianga 63

the inferiority of the racial other are looked upon with some embarrassment. 
However, the underlying ideas have remained constant. Because governments 
have no explanation besides complicated legal jargon, to justify it, in fact, they 
can not justify denying indigenous peoples the right to self- determination.

That idea permeates the Treaty discourse at home, because Treaties at their 
most fundamental level are international agreements. The only parties to a 
Treaty can be nations. Individuals can not sign Treaties. To have the capacity 
to treat, you have to be a sovereign nation. So if the Treaty of Waitangi is 
indeed a Treaty, it is an inter-nation agreement which by its nature recognises 
our full humanity. The government of course continues to domesticate the 
Treaty, to reduce it to some sort of commercial contract which has gone 
slightly awry because of a few shonky land deals in the past. Yet Treaties 
can not be unilaterally domesticated. Can one imagine George Bush signing 
the Treaty of Australia and then domesticating it and saying that Australia is 
some sort of dependant little tribe of minority with which it might deal? To 
me, those issues raise a number of basic questions that underpin the tension 
between the Treaty and the discourse of human rights. We can not fully discuss 
the implications of human rights towards the Treaty or vice versa until we 
recognise what the Treaty is. It is an expression of sovereignty never ceded 
by iwi and hapū and never ceded because of the fullness of our humanity. We 
would never have wished to, nor would we assume that we had the power to 
give that sovereignty away.

In that context the current Crown interpretation of the Treaty, the elevation 
of its principles as an alternative text is not just an absolute rereading and 
reinterpretation of the Treaty, it is actually a further reinventing of what they 
presume to be our less than full humanity. And until that issue is addressed 
at an inter-nation level between the Crown representing the nation and its 
sovereign nations of hapū and iwi, then any discourse on human rights in that 
universalised sense will be at best, problematic. It seems difficult to pursue 
logically in my view, so called ‘human rights conventions’ that Māori have 
certain human, civil, economic, and political rights while denying our people 
that fair place in our own land, in terms of the Treaty.

I welcome the attempt of a Commission to begin this dialogue, but like so 
many dialogues in this country it seems to me we need to go back to the 
beginning and ask ‘where should the debate begin?’ Should it begin accepting 
the current human rights discourse as a given, sitting alongside the current 
Crown Treaty discourse as another given, when both in fact are based on 
ideas and philosophies that deny us the very humanity that human rights are 
meant to forge?
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So as I said at the beginning, the issue for me and what I hope we might 
pursue today is ‘what is the right to be fully human?’ In the end, that right is 
only defined by the humans concerned. One of our Ngāti Kahungunu tipuna, 
a man called Renata Tamati Hikurangi, was an active member of what became 
known at home as the Repudiation Movement in the 1870s. It was set up to 
repudiate and stop the taking of further land. He said that the only people 
who can determine what is tika for Ngāti Kahungunu is Ngāti Kahungunu. I 
have the right to be a fully human mokopuna of Ngāti Kauhungunu, as indeed 
I believe do mokopuna of Ngāi Tahu, Tainui, and Ngā Puhi. It is a matter 
for those iwi and hapū to define. It is not for the Crown. The notion then 
of our human rights in the sense of the right to be human are sourced in the 
uniqueness of our Kahungunutanga, our Raukawatanga, our Te Atiawatanga, 
because those things come from the papa, from the earth, which gave birth to 
the whakapapa that in the end makes us fully human. It seems to me that the 
discourse needs to begin at a different place. The issue is not how does tikanga 
fit within the current human rights discourse? But rather, what steps can that 
discourse take to recognise the different philosophical base of the right to be 
human? I hope that maybe I’ve pursued that kōrero today.

Huri noa e rau rangatira mā, e ngā whaea, me koe Tā Pāora, tēnā koutou, tēnā 
koutou, tēnā tatou katoa.3

3 This final greeting to all present makes special mention of Sir Paul Reeves (Tā Pāora), 
former Governor General of New Zealand, and chair of the symposium. 



Human Rights and the Treaty

Leah Whiu*

E tū ana ahau ki te tautoko i ngā mihi kua mihia, i ngā kōrero kua whārikihia 
ki mua i a tātou i tēnei ata. Kei te mataku ahau ēngari ko te mea tuatahi, ko 
tēnei taku mihi mahana ki ngā whāea, ki ngā rangatira katoa kua tae mai ki 
konei ki te whakarongo, ki te whakawhitiwhiti kōrero e pā ana ki te kaupapa o 
tēnei rā. Ki ngā tāngata whenua o tēnei rohe, tēnā koutou katoa mo tō koutou 
awhina, me tō koutou manaakitanga ki a mātou i tēnei wā. Ki te hunga mate 
kua wehe atu ki te pō, haere, haere, haere atu rā. Ki a koutou ngā kanohi ora, 
tēnei taku mihi mahana ki a koutou katoa mo tō koutou wehi, mo tō koutou 
ihi mō tēnei kaupapa. Ka huri aku mihi ki te kaiwhakahaere o tēnei hui – ki 
a koe Tā Pāora, tēnā koe mō tō mahi i tēnei rā.

Ko wai ahau? He uri ahau nō Ngāpuhi me Ngāti Hine, nō Te Taitokerau. Tēnā 
koutou, tēnā koutou, tēnā tatou katoa.1

Ani said earlier that it was very hard to follow someone like Moana. So you 
can all imagine how I might be feeling following people who have been my 
mentors ever since I began this journey. People like Moana and Ani, and also 
Linda who has been, our tuakana amongst Te Piringa – our group of Māori 
staff at this law school, for a number of years now. So I pay tribute firstly to 
you three for everything you have shared this morning. And I thank you for 
the wonderful journeys that you have taken us on so far today.

A really interesting thing about the speakers today is that we didn’t talk to each 
other about what we wanted to say until this morning, and it is amazing how 
we have managed to weave together the threads of our journeys so naturally. 
As Linda said in her talk, when we talk about topics such as the topic for 
today, we are talking about our lives. So, inevitably as Māori, we often share 
these threads that speak about our existence, and speak about how we have 

* Leah Whiu is of Ngāpuhi and Ngāti Hine descent. Leah is a Senior Lecturer in Law at the 
University of Waikato. 

1 Leah endorses all acknowledgements made by previous speakers and pays special tribute 
to the elders present and the local tribes for their hospitality and their participation. The 
greeting acknowledges those who have passed on, and all those present, before turning 
to acknowledge the chair of the symposium, Sir Paul Reeves. Leah introduces her tribal 
affiliations to the far north tribes of Ngāpuhi and Ngāti Hine.
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become fully human.2 While Ani was talking, I heard the kuia behind us saying 
‘how do we create the situation of following tikanga as the first law?’ That 
is a hugely important question for all peoples in Aotearoa at this time. As I 
thought about that, one of the things that came to me is the Nike emblem ‘just 
do it’! That was what came to me – even though I know about colonisation 
and the impacts that that process continues to have on Māori and upon all of 
us in our various countries. It sounds simplistic. It sounds trite, but there is a 
part of me that just wants to say it – ‘just be who you are, just be Māori, just 
be Ngāti Hine, just be Tainui’. Also, as Linda explained to us this morning, 
as King Tāwhiao has prophesied – it is within our ability, and desire to create 
those things that will nurture us and the generations to come.

So this leads me on to my presentation for today. My topic is human rights and 
the Treaty, and I was really pleased, despite being a little nervous and scared to 
follow behind Moana, Linda, and Ani, because in their kōrero thankfully there 
is a lot of resonance with what I want to focus on as well. I want to start with 
this quote from Paulo Freire who is a Latin American theorist/educationalist 
who I have always admired – once I figured out what he was saying! I have 
held this particular belief for a while and I wanted to use it today to begin my 
talk and I’ll read it out. He says:

While both humanisation and dehumanisation are real alternatives – only the 
first is man’s vocation. This vocation is possibly negated, yet it is affirmed by 
that very negation. It is thwarted by injustice, exploitation, oppression, and the 
violence of the oppressors; it is affirmed by the yearning of the oppressed for 
freedom and justice and by their struggle to recover their lost humanity.

Now I’m not interested in a debate over that word ‘lost’. I don’t think humanity 
is something we can actually lose. But I think this quote ties in quite nicely to 
some of the themes that have come from the earlier sessions. The reason why I 
have chosen this quote to start with is, because for me as a Māori woman living 
in this time in Aotearoa, inevitably I have had to grapple with, deal with, as 
I’m sure we have all had to, the pain, anguish, and sadness about our existence 
as Māori who have been and continue to be subject to colonisation in this 
country. I wanted to talk though not only about that sadness and that pain, but 
actually, more importantly, particularly in the context of the discussion about 
human rights, about the potential for us all to flourish. In particular I wanted 
to focus on the ways that we, despite that reality, still yearn for freedom and 
justice as Paulo talks about.

2 Of course indigenous peoples have always been fully human. However we have been 
constructed by our colonisers as less than human, sub-human. By using this term ‘becoming 
fully human’ here I am speaking to this discourse of our dehumanisation at the hand of our 
colonisers.
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I want to share my plans for this year because I think it is a little illustration 
of the ways that we try to guard against what Paulo talks about ‘losing our 
humanity’. I used to think that as a Māori woman that could not speak te reo 
Māori3 that I wasn’t Māori enough. I used to think that because I didn’t know 
my peoples’ language and I didn’t know a lot of our tikanga, I used to think 
what sort of Māori am I? And for me I guess that has been the most painful part 
of colonisation, that I would even question my identity in this way – despite 
knowing that I am a wahine of Ngāti Hine me Ngāpuhi descent. Despite 
understanding some of what our people endured, I would for one moment, 
question who I am as a Māori, as Ngāti Hine, as Ngāpuhi. This is an example 
of what I think Paulo Freire is talking about in terms of our ‘lost humanity’. 
Both the loss of my mother tongue – te reo Māori, and the internalisation of a 
negative self-image and/or a fragmented identity as Māori because of that loss 
are part of the legacy of colonisation which we as indigenous peoples’ have to 
contend with and somehow find a way to live with. One of the things I have 
done this year4 in terms of recovering what I would call my ‘lost humanity’ is 
taking a year off work to learn te reo, and the university supported me to do 
this. This year I have been at the Polytechnic doing a course in Te Ataarangi, 
learning te reo. For me, this is an expression of how, as a Māori woman, living 
in this colonised reality, I am attempting to reclaim some of what Paulo refers 
to as our ‘lost humanity’.

This is why I wanted to talk about Paulo’s work, because this work speaks 
to me about the journeys that we can take and the journeys we are taking 
as we struggle with the realities of dehumanisation and humanisation and 
on becoming more fully human. I wanted to talk about this in terms of the 
Treaty, and thankfully Ani gave you a bit of background to the Treaty, so 
we have talked a bit about the context within which the Treaty was signed. I 
wanted to draw your attention to this ‘wonderful’ case which many of us will 
be familiar with – Wi Parata v Bishop of Wellington.5 My question is how is 
dehumanisation evident?

3 The Māori language.
4 This was 2003.
� (1877) 3 NZ Jur NS 72. In this case a Ngāti Toa chief in the Porirua District entered into a 

verbal agreement with the Bishop of New Zealand that tribal lands be given as an endowment 
for a school at Whitireia. In 1850 a Crown Grant was recorded for establishment of a school 
on certain trusts. No school was ever established. In 1877, Ngāti Toa sought declarations 
that the land be reserved for the use and benefit of the Ngāti Toa tribe, that the Bishop of 
Wellington be trustee, and that the Crown Grant be declared void and ultra vires. Prendergast 
CJ found that Māori had no ‘settled system of law’ and that an Act referring to the ancient 
custom of Māori ‘cannot call what is non-existent into being’. Even if it did exist, the Crown 
Grant impliedly extinguishes native title.
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Now this may seem really obvious, so we might just work through this one 
quite quickly. But it provides a base for my next slide which is going to focus 
on another contemporary issue in terms of these particular discussions. Some 
of us will know that in Wi Parata, Chief Justice Prendergast said that the Treaty 
was a ‘simple nullity’. He said it was a ‘simple nullity’ because Māori have 
no law. We’ve already heard this morning from Ani, Moana, and Linda, about 
tikanga as the first rule of this country. Prendergast CJ also said that Māori 
were incapable of performing the duties of, and therefore assuming the rights 
of, a civilised community. Moana also talked about this earlier when he took 
us on a journey from a Spanish Monastery. And lastly, Prendergast CJ said 
that Māori were barbarians without any form of law or civil government. This 
was the basis for his decision that the Treaty was a ‘simple nullity’.

I think it is fairly self evident how Māori in this particular context are 
dehumanised. Māori are constructed as primitive barbarians. Māori were 
therefore, as Moana said, seen as sub-human. According to Prendergast CJ, 
as sub-humans and barbarians Māori could not have any law – we could not 
have any law. When I first heard this, I had this rage, this absolute rage inside 
me. While I might sit here and think about this poor ignorant chap talking 
about the natives of New Zealand, the fact is he was talking about my tūpuna, 
he was talking about our tūpuna,6 and he was talking about me. Even now, 
at times when I hear, think about, or see some discourse on this case, I feel 
this place in me which I keep trying to oppress and keep contained, because 
I don’t know what I might do.

Inevitably, I wanted to look at this question of humanisation and dehumanisation 
of us as Māori, in terms of a contemporary debate which we are all very familiar 
with. I want to look at it in terms of three aspects of the seabed and foreshore 
debacle. The first aspect is the Court of Appeal case.7 Chief Justice Sian Elias 
delivered the main judgment. Her judgment, not surprisingly, is based on 
the assertion that sovereignty was transferred, ceded, acquired, obtained, or 
assumed. These are the words used in the case. Nor is it surprising that the 
judgment is based upon the repression of the Māori text of the Treaty, and thus 
the repression of tino rangatiratanga; and that the judgment gives primacy to 
the English version of the Treaty – which talks about sovereignty being ceded, 

6 Ancestors.
7 Ngati Apa v Attorney General [2003] 3 NZLR 643. In finding that the Māori Land Court 

had jurisdiction to determine whether the foreshore and seabed are Māori Customary Land, 
the Court of Appeal confirmed that customary title did continue after the British Crown’s 
assertion of sovereignty in 1840 and was not extinguished by any general or specific 
legislation. The Foreshore and Seabed Act 2004 was enacted in the wake of the Court of 
Appeal decision despite widespread opposition. The Act explicitly extinguishes Māori 
customary rights in relation to the foreshore and seabed.
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unfortunately. This isn’t surprising because this is version of the Treaty of 
Waitangi clearly supports the interests of the British and the interests of the 
dominant population of Pākehā in this country.

This prioritisation of the English text of the Treaty of Waitangi and the 
simultaneous silencing of te Tiriti o Waitangi – a document which asserts our 
peoples’ full humanity is an act of oppression. So in that moment, the Court 
of Appeal repeats once again this dogma, this orthodox position – once again, 
Māori have been dehumanised.

The second aspect of the seabed and foreshore debacle that I want to talk 
about is the government’s announcement that legislation would be introduced 
to ensure that ‘the rights of all New Zealanders’ access to beaches would be 
protected’. Again I think about the moment when the government chose to 
make such an announcement. Forget the fact that they couldn’t be bothered 
consulting their caucus. Nor did they bother talking to Māori at all. The mere 
fact that they made such an announcement once again indicates how Māori are 
dehumanised in these processes. Māori were pitted against all New Zealanders. 
The idea that Māori would want to take the foreshore and seabed away from 
all New Zealanders was constructed by the Crown in that moment and used to 
polarise. The Crown must take responsibility for the fallout that occurred. By 
choosing to make such a statement, pitting Māori against all New Zealanders, 
the Crown must be responsible for the division that followed.8

Thirdly, just to tie this together, in terms of the media and public opinion, 
I want to look at one article on this particular matter. The headline of this 
article read ‘Yes – there is an end to Pākehā patience.’ That comment was by 
Frank Hayden. Well hello! I wonder if we should try that one in this hui? ‘Yes 
there is an end to Māori patience!’ The other one I want to pull out was from 
an editorial in the Dominion Post where the editor said ‘[The Government’s 
decision to legislate] should be seen as a unifying act, not another cause for 
resentment and division.’ I sometimes wonder if these people even think about 
what they say, I really wonder. How does a decision to once again confiscate 
any remaining Māori property in the foreshore and seabed while leaving 
private titles to the foreshore and seabed intact amount to a unifying act?

8 This is a point that the United Nations Committee for Elimination of Racial Discrimination 
picked up on when they said: ‘The Committee remains concerned about the political 
atmosphere that developed in New Zealand following the Court of Appeal’s decision in the 
Ngati Apa case, which provided thebackdrop to the drafting and enactment of the legislation. 
Recalling the State party’s obligations under article 2, paragraph 1 (d), and article 4 of 
the Convention, it hopes that all actors in New Zealand will refrain from exploiting racial 
tensions for their own political advantage.’ <http://daccessdds.un.org/doc/UNDOC/GEN/
G0�/414/09/PDF/G0�41409.pdf?OpenElement para 3>.
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I want to talk more about the dehumanisation that occurred in relation to the 
Treaty. When Paulo Freire talks about dehumanisation he is not just talking 
about the dehumanisation that occurs to the oppressed, he also talks about 
how, in the process of that oppression, the oppressors are also dehumanised 
by perpetuating the violence. So, Freire says all people are dehumanised in 
the process of oppression.

In terms of the practice of dehumanisation in the context of the Treaty, I would 
clearly highlight colonisation. It appals me to recount how Tariana Turia9 was 
made to apologise in Parliament for daring to associate colonisation with 
post-traumatic stress disorder and also with the holocaust. I have no words to 
explain how I feel. As Ani said earlier about colonisation – the big ‘C’ word 
– there is still so much silencing that occurs preventing people from being 
able to talk about those experiences, from being able to actually construct 
from those experiences alternative new ways of engagement – and learning 
from that experience.

Silencing is a major factor of dehumanisation that occurred quite clearly in 
the context of the Treaty in Aotearoa. As I said earlier, in the foreshore and 
seabed case – what got silenced there clearly was the Māori text. What also 
got silenced there, as Moana said today, was the belief of our tupuna in our 
full humanity. Also, there were practises of denial. Again we see that in the 
context of the Treaty, any discussions of the Treaty whether they’re talking 
about resources or talking about relationship building, is a denial of the idea 
that we will meet each other kanohi ki te kanohi.10 Ani said earlier that the 
so-called ‘principles’ of the Treaty are based on a concept of partnership 
where Māori are seen not as an equal partner, but as a partner subordinate to 
the dominant partner. In choosing to subordinate the Māori text of the Treaty 
and to confiscate any remaining Māori property in the foreshore and seabed, 
the Crown continues to practice colonisation through processes of repression 
and erasure. And as Linda said earlier, at that moment, it is also the hopes and 
aspirations of Māori too that are repressed and erased.

One of our kuia said earlier today that if in fact at the time of the signing of 
the Treaty both parties had actually at least acknowledged what the Treaty 
was about, and implemented what the Treaty was about, then we would not 
have the Kīngitanga today. I want to take this point in another direction – had 

9 Tariana Turia was a Minister in the Labour Government responsible for enacting the 
Foreshore and Seabed Act 2004. Refusing to vote in favour of the legislation, Tariana then 
resigned and established the Māori Party of which she is co-leader.

10 Face to face.
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we gone down this path of prioritising the Māori text of the Treaty, and if all 
that this might mean to Māori wasn’t erased, we might have avoided some 
of these practises of dehumanisation that have occurred.

I now want to link this discussion to Human Rights in Aotearoa. I found 
amongst the government documents the following statement from the Minister 
of Social Policy. It says:

The principal aim of human rights is to protect the dignity of individuals 
whatever their status or circumstances. Human rights require not only that 
citizens are protected from the abuse of power by governments but also that 
governments organise society in a way that enables all individuals to develop 
to their full potential.

Some of the key words and concepts in that statement for me are ‘dignity’, 
‘protecting citizens from the abuse of power’ and ‘organising societies in a 
way that enables all individuals to develop to their full potential’. In terms of 
the foreshore and seabed debacle that is going on in this country, I ask these 
questions: whose dignity was protected? Whose dignity was not protected? 
In the moment when the government decided to say it was going to legislate 
to extinguish customary title to protect the beaches for all New Zealanders 
– was Māori dignity protected in that moment? Which citizens were subject 
to the abuse of power by government in that moment? And thirdly, has the 
government organised society in a way that all people can develop to their 
full potential?

QuesTions anD ansWers

Question from the audience – When you link the third point with Ani’s 
argument, that if tikanga did rule, in a sense our tino rangatiratanga would have 
taken place. Therefore we would have been able to reach our development 
potential in that respect.

Response: There’s the answer. That’s the logical conclusion I would reach.

Question from the audience – But remembering Roger Douglas’s policies of 
privatisation and corporatisation, the rich got richer and the poor got ground 
down to the ground.

Response: So we all got to develop to our full potential there didn’t we?

Question from the audience – The real eye opener here is that a lot of people 
still believe that this Labour government is pro-Māori.
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Response: Yes indeed. The Frank Haydens of this world will certainly try to 
convince us of that.

Presentation resumes:

So, to me when we think about human rights and the Treaty and the 
relationships between these paradigms, I also think about the potential of them, 
not just the reality. I think it would be very interesting to use the following 
questions as a bit of a checklist. I’ve taken the questions from a government 
document, I have just rearranged them:

• What if the government had not acted the way they did with the foreshore 
and seabed, and the Court of Appeal had not decided to silence the Māori 
text of the Treaty and give primacy to the English text?

• What if, in fact, the dignity of Māori had been valued and protected? What 
if that was somewhere in the thinking, in the hearts of these people?

• What if Māori were protected from the abuse of power by the 
government?

• Lastly, what if the government did organise society in a way that enabled 
Māori and other people to develop to their full potential?

The government as the decision maker in this country should have considered 
a different approach to these issues. Earlier, Ani was asked how we might 
effect such change, how do we actually get to the place where tikanga Māori 
is going to be acknowledged as the first law in this country? As I said earlier 
I think that is a hugely important question. As are all of the questions about 
how we achieve these goals. But as big as they are, Ani would say ‘we just 
have to get over that’. Nike would say ‘just do it’ – just get over it and do it. 
We have to act. Paulo Freire says ‘part of the condition of dehumanisation is 
the struggle’, and the struggle requires us, compels us to act, to transform the 
structures, the situations that have affected us all in this ghastly relationship 
of oppression.

So, these are the questions that I would pose to anyone in government who 
might think about issues in relation to the seabed and foreshore, or any issues 
that impinge upon our ability as Māori to be fully human in Aotearoa. I believe 
that if my dignity was protected, if the dignity of our tūpuna had been protected, 
if our tūpuna had not been beaten for speaking our language, if our tūpuna did 
not have to fight and fight and fight just to be, just to survive, then we could 
have had the possibility of a journey where we would all be more fully human 
– as Māori, in this country. Again I come back to what Paulo Freire said, it 
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is not just the oppressed that are marked by the practice of dehumanisation, 
it is also the oppressor and the act dehumanising another who is marked by 
the process of dehumanisation.

To conclude my kōrero:

Mā te whakaatu ka mōhio, mā te mōhio ka mārama, mā te mārama ka mātau, 
mā te mātau ka ora.

For those who are not familiar with the first language of this country – ‘by 
discussion cometh understanding, by understanding comes light, by light 
comes wisdom, by wisdom comes life’.

Nō reira, e te iwi tēna koutou, tēnā koutou, tēnā koutou katoa.11

11 Greetings to one and all.



Glossary of Māori Terms

Ahi kā  Literal meaning ‘sites of burning fires’; 
continuous occupation

Aotearoa Literal meaning ‘land of the long white cloud’; 
original name of New Zealand

Aroha  Love, concern, compassion, sorrow

Awa  River

Hapū  Sub tribe

Hui  Meeting, assembly

Irirangi Literal meaning ‘hang in the air’; airwaves

Iwi  Tribe

Kaikaranga  A person who performs a call of welcome

Kaitiakitanga  Guardianship, stewardship

Karakia  Incantation, prayer, ritual

Koha  Gift, contribution

Kanohi ki te kanohi Face to face 

Karanga  A call of welcome usually performed by 
female elders or senior female members of an 
extended family

Kaumatua, Kaumātua Elder, elders

Kaupapa  Purpose, objectives

Kawa Procedure, protocols

Kāwanatanga  Governorship

Kīngitanga King Movement

Kōrero  Dialogue

Koro/Koroua Grandfather/male elder
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Kuia  Female elder

Kura School

Mahau Porch or verandah of a traditional meeting 
house

Mana  Prestige, power, authority

Manaaki  Show respect or kindness for

Mana motuhake  Separate or independent authority

Mana whenua  Customary authority and title exercise by a 
tribe or sub-tribe over land and other taonga 
within the tribal district

Manuhiri/manuwhiri Visitor, guest

Marae  Enclosed space in front of a house, a courtyard 
often used as a tribal meeting place

Marae ātea Marae proper

Māori  The indigenous peoples of Aotearoa/New 
Zealand

Mātauranga Māori  Customary systems of knowledge including 
tikanga and reo (language)

Mauri  Life force, life principle

Mokopuna Grandchild, descendant

Paepae Place where orators sit

Pākehā  People of European descent

Papatūānuku  Earth mother

Poroporoaki Farewell

Pōwhiri Traditional welcoming ceremony

Pukenga Skills; expert

Puna  Source, spring
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Rangatira  Chief, leader who has an ability to weave 
people together

Rangatiratanga  Chieftainship (see tino rangatiratanga below)

Ranginui  Sky Father

Raupatu  Confiscation

Rohe  Boundary, district, area, region

Rūruhi Most especial female elder

Tainui  The name of a waka (canoe) and the kinship 
group affiliated to that waka

Tāne  Revered Ancestor of forest, flora and fauna

Tangata whenua People of the land (Māori)

Tangi/Tangihanga  To weep, cry/mourning ceremony

Taonga  Treasured, prized possessions

Takahi Trample

Tapu  Sacred

Tauiwi People who have arrived in New Zealand from 
other places, immigrants

Tāwhiao Second Māori King

Teina  Kinship term for junior line

Te Reo Māori  The Māori language

Te Paki o Matariki  The widespread calm of the constellation 
Pleiades, and the name of the Coat of Arms 
of the Kīngitanga, commissioned by King 
Tāwhiao

Te Whare Wānanga The University of Waikato
o Waikato

Tika Right, correct
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Tikanga Māori Laws, ethics and customs of the Māori. 
Tangata whenua systems of law and 
government existed in this country prior to 
colonisation by the British. Māori society 
was collectively organised with whakapapa 
(genealogy) forming the backbone of a 
framework of kin-based descent groups, such 
as iwi and hapū led by rangatira – leaders for 
their ability to weave people together. Tikanga 
Māori has been described as ‘the first law of 
Aotearoa/New Zealand’. Tikanga varies from 
tribe to tribe and is dynamic.

Tipuna, Tupuna  Ancestor

Tīpuna, Tūpuna  Ancestors 

Tino rangatiratanga A term sourced from the word ‘rangatira’ 
meaning chief, and used in the Māori text of 
the Treaty of Waitangi 1840 literally meaning 
unqualified exercise of chieftainship. The 
corresponding term used in the English version 
of the Treaty is ‘full and exclusive possession’ 
of all resources and things valuable to Māori

Tuakana Kinship term for a senior line

Tūmanako Hope

Tutu Play around with

Utu Reciprocity, revenge

Waahi tapu Sacred place

Waikato-Tainui A confederation of tribes in the central North 
Island

Waka  Boat or canoe, or kinship group based on 
affiliation to canoe

Wānanga House or school of learning; debate, discuss

Whaea Mother, female adult

Whaikōrero  Speak in a formal way
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Whakapapa  Lineage, genealogy, to layer

Whakapono Faith

Whānau  Family, descent group, to give birth

Whanaunga Relative

Whanaungatanga  Relationships, kinship

Whāngai A person raised by someone other than their 
biological parents, to raise someone in this 
manner

Whare  House

Whare kai Dining house

Wharenui Ancestral meeting house

Whare tangata Womb, bearer of the next generation

Whenua  Land


