
 

 

Morality and justice are rather abstract constructs which most of us value but find somewhat 

intangible and difficult to define. In 1863 John Stuart Mill presented a theory outlining his 

observations on the evolutionary origins of justice, and provided a rational approach for 

calculating the relative morality of ethical actions. Mill’s essay is superficially plausible, but 

when pressed the theory reveals certain weaknesses, the most significant of which is the 

potential for conflict with deeply held universal instincts of justice. In order to understand this 

problem one must first identify what Mill believed about morality and justice, after which his 

theory can be interrogated to expose the more serious implications of the  ‘Greatest 

Happiness Principle’ or utility. It is hardly fair to criticise a legitimate attempt to account for 

morality without providing an alternative. For this reason the “veil of ignorance” is suggested 

as a viable supplement for developing a less controversial principle of justice. 

 

In Utilitarianism Mill (1910)1 attempts to define, or at least to describe morality, and drills 

beneath the surface of humanity’s civilised veneer to examine the base motivations for moral 

behaviour.  He speculates that moral behaviour is a survival mechanism, and that for the sake 

of security a person needs to know that he (or she) is not constantly at risk of being murdered 

by the next person. Therefore, society has evolved a cooperative code of conduct in which 

individuals agree not kill or injure each other (Mill, 1910, p. 50), and to respect personal liberty 

and possessions. What we associate with justice, according to Mill (1910, p. 50), are the 

measures that society provides to manage and maintain security for everyone. This is, claims 

Mill (1910, p. 50), the essence of the principle of general utility, the foundation, he reasons, 

upon which all socially moral and ethical considerations may be anchored. 

 

In order to understand what is meant by the word utility Mill (1910) explains: 

The creed which accepts as the foundation of morals, Utility, or the 

Greatest Happiness Principle, holds that actions are right in proportion as 

they tend to promote happiness, wrong as they tend to produce the 

reverse of happiness. (p. 6). 

Rawls (1999) clarifies this idea by explaining how “society is rightly ordered, and therefore just, 

when its major institutions are arranged so as to achieve the greatest net balance of 

satisfaction summed over all the individuals belonging to it” (p. 20).  An interesting feature of 

such an approach is that personal motivation for an action has no bearing on its morality 

which it is judged solely on the overall degree of happiness created as a result. In other words, 

actions may be judged as moral or immoral according to the consequences of those actions, 

meaning that (in principle anyway) a malevolent and selfish misanthropist might in a frenzy of 

                                                
1 This essay uses a 1910 edition of Mill’s original.  



 

 

pique, by running over and killing a vicious sexual predator, achieve for society a moral and 

laudable outcome. Of course, this is an extreme and rather unsympathetic extrapolation which 

perhaps should be moderated by observing that for many people such “[t]eleological theories 

have a deep intuitive appeal since they seem to embody the idea of rationality” (Rawls, 1999, 

p. 23). To demonstrate this principle in a more sympathetic light, consider the (hypothetical) 

decision that a government might make to usurp the proprietorial rights of a pharmaceutical 

company in order to vaccinate its population against a killer disease. According to a utilitarian 

interpretation this government would be acting morally, and would be culpable not so to act. 

The population is saved; a calculation of greater well-being that is judged to outweigh any 

pecuniary interests of the patent-holders. There may be a degree of commonsense in this 

approach. Indeed, it is an attempt to “provide a rational and scientific basis for moral and 

social decision-making” (Dupré, 2007, p. 69), and as such has merit. We may not have much 

sympathy for wealthy pharmaceutical companies, but there is plenty of evidence in history of 

disenfranchised parties with whom we do sympathise, revealing a double standard wedged 

between utilitarian principles and justice.  

 

Commonly-held impressions of justice are (even today) somewhat more superficial than Mill’s 

(1910, pp. 40-43) deeper philosophical construct. To explain this distinction he identifies five 

ubiquitous concepts of justice beginning with the idea of legal rights which society is obliged to 

uphold, (unless, of course, a person has forfeited those rights in some way, or unless “bad 

laws” (Mill, 1910, p. 40) permit unjustified rights (Mill’s second observation). Mill’s (1910, p. 41) 

third account is of the strongly resonating idea of deserts; a concept common to many cultures 

and religious traditions. This “eye for an eye” (Leviticus 20:24) precept seems indicative of a 

universally instinctive or evolutionary response related to fairness and karma. Mill (1910, p. 41) 

calls “breaking faith” his fourth account, in which promises and contracts are binding and 

reneging on such is unjust. Mill (1910, p. 42) also notices that society expects justice to be 

impartial. This final function is related to equality which for many represents the very essence 

of justice (Mill, 1910, p.42), especially in legal or official contexts. Having so perceptively 

described societal constructs in relation to justice, Mill (1910, p. 46) looks to delve beneath the 

observation and investigate upon what regulatory premise such schemata might be based. He 

refers to “duties of perfect and of imperfect obligation” (Mill, 1910, p. 46); a ‘perfect duty of 

obligation’ is related to justice in the sense that one is absolutely obliged to observe certain 

rights in others, the right to life, property and liberty for example, and a person has a right to 

expect society to protect him or her against breaches of these rights. Of lesser significance 

are ‘imperfect duties of obligation’, such as acts of charity that are kind or helpful, but to which 

a person has no right of entitlement. By making this distinction Mill (1910, p. 46) draws the line 

between morality, and justice. 



 

 

 This differentiation of Mill’s is a useful development, but any individuals wanting to approach 

justice using a utilitarian model are faced with an equivocal standard - what should they do if 

utilitarian demands are in conflict with the ‘perfect duties’. Mill (1910) anticipates this objection, 

and recognises that “[u]tility is an uncertain standard, which every different person interprets 

differently” (Mill, 1910, p. 51), and that utilitarianism gives individuals “an ideal towards which 

to aspire” (Andersen, 2000, p. 52), and is careful to point out that his form of utilitarianism 

corresponds with the principle that perfect duties of obligation are sacrosanct and absolute 

(Mill, 1910, p. 60).  

...[J]ustice is a name for certain moral requirements, which, regarded 

collectively, stand higher in the scale of social utility, and are therefore of more 

paramount obligation, than any others (Mill, 1910, p. 60)... 

This qualification might have been sufficient, but under closer scrutiny Mill’s (1910, p. 60) 

counter has a worrying undertone. In the very same sentence Mill (1910, p. 60) continues... 

...though particular cases may occur in which some other social duty is 

so important, as to overrule any one of the general maxims of justice. 

Thus, to save a life, it may not only be allowable, but a duty, to steal, or 

take by force, the necessary food or medicine, or to kidnap, and compel 

to officiate, the only qualified medical practitioner (Mill, 1910, p. 60). 

With this caveat Mill reveals that even he cannot fully address the tension between the 

‘Greatest Happiness Principle” and its potential for conflict with the ‘demands of justice’. One 

may wonder, if pushed, whether Mill would extend these exceptions to include killing or 

cannibalism as morally acceptable under certain circumstances. Likewise, although the 

‘perfect duty’ rule provides some (supposedly) inviolable Kantian-like guidelines, it doesn’t 

answer for the obvious subjectivity in calculating ‘happiness’, nor provide any kind of algorithm 

to account for the degree of unhappiness that might be imposed on the ‘victims’ of a utilitarian 

decision, or consider their compensation. These concerns significantly undermine the 

usefulness of a personal approach to utilitarian-based morality because its interpretation is so 

imprecise, difficult and impractical (Lang, 2004, p. 227), and perhaps even vulnerable to 

retrospective legal culpability. 

 

So, if for individuals a utilitarian code appears too remote and abstract, what then might be its 

appropriateness for governments as moral agents? Modern democracies face many serious 

ethical dilemmas... for example, quantifying the judicial status of such things as the right to life, 

the limits of individual rights, the rights of animals and the legality of vivisection, euthanasia 

(for humans), national security and attendant issues around torture or incarceration on 

suspicion of terror, the energy crisis... .  Currently in the news is a controversial story around 

the construction of the Brazilian Obelo Monte dam that will force the relocation of more than 



 

 

25 thousand indigenous fishers and their families in order to provide hydroelectric energy for 

millions in a development that the Brazilian Government claims is “essential for Brazil's 

growing economy ...[that]... will help lift millions out of poverty” (Lehman, 2011, para 9). The 

assertion that a civilised society would follow the principle of utility under usual circumstances 

and permit “violations only under exceptional circumstances...” (Rawls, 1999, p. 25) begs the 

question of what those exceptional circumstances might be. The problem is that any agent 

needs a framework against which such issues can be judged. Mill (1910, p. 41) acknowledges 

that societies establish a baseline of morality from a position of expediency; itself a moving 

target depending on shifts in values as societies mature. Therefore without a stable moral 

platform a utilitarian agent has nothing upon which to base decisions, except utility.  

 

Perhaps Mill would reply to this concern by explaining that situations of ‘exceptional 

circumstances’ would have to be at a level of extreme need such as those faced by a nation’s 

military at war. Generals are trained to make life and death decisions and it is expected and 

accepted that they are motivated by the need for a utilitarian outcome, yet even then (in the 

West at least) they are bounded by protocols such as the Geneva Convention. Indeed, a 

utilitarian might argue that agreements such as the Geneva Convention provide backup 

systems that Lang (2004, p. 226) calls “secondary principles”, but Lang (2004, p. 227) then 

exposes what he calls the “Inconsistency Problem” when a utilitarian is faced with conflicting 

ideals if a secondary principle such as the Geneva Convention does not maximise utility. Be 

this as it may, many of us would agree that wartime collateral cannot be acceptable in a 

civilian context, and historical evidence manifestly reinforces the fact that governments with 

military-like austerity result in paper-thin concepts of justice vulnerable to corruption and 

fraudulent transactions that the population knows it cannot trust. 

 

Mill (1910) would have intended that his ideas be taken as representative of the most 

honourable intentions and definitive of goodness and morality in a civilised society. Criticism of 

utilitarianism is therefore here focused on its conflict with justice. While acknowledging that 

considerations of happiness, especially those of each other, are commendable ideals, there 

needs to be a more eclectic approach whereby alternative mechanisms can also be used to 

mitigate or counteract potential unhappiness and injustice of the utilitarian approach. Rawls 

(1999, p. 118) has adapted a concept known as the “veil of ignorance” as an alternative for 

political agents. The premise of the veil of ignorance is that the agents disassociate 

themselves from their own status in society and operate under the assumption that they (being 

hypothetically ‘ignorant’ of who they are in society) may find themselves members of the most 

disadvantaged group and as such would have the misfortune of living with the consequences. 

The ‘veil of ignorance’ provides a forum by which interested parties may debate the relative 



 

 

merits of moral, political or economic decisions.  Rawls (1999) acknowledges that there are 

limitations to this theory also; it assumes on a degree of empathy and imagination, and 

likewise, relies on a Kantian-style baseline theory of justice to underpin its effectiveness. 

However, although it is an abstract and hypothetical theory, its implementation is less prone to 

conflict with principles of justice than a utilitarian approach. 

 

The world’s most influential philosophical and religious commentaries on the subject promote 

justice and morality as an appropriate and healthy personal ideal, and an aspiration worth 

pursuing for policy-makers as contributing to universal happiness and well-being. One 

approach, utilitarianism, represents a collectivist approach to morality predicated on the idea 

that an action is moral iff it contributes to the happiest possible outcome for the majority of 

people for whom it is relevant. The main criticisms against utilitarianism are that it is too 

imprecise and subjective a code for personal morality and its “allowing—or at least as being 

unable to rule out—conduct that is morally dubious, perhaps reprehensible” (Martin, 2008, p. 

227) makes it too corruptible a methodology for public use. Mill (1910) answers these 

criticisms by invoking the idea of ‘perfect duties of obligation’ as an overarching protocol to 

protect members of society from incursions against basic human rights … except! in extreme 

circumstances where these human rights may need to be set aside to protect the happiness of 

everyone else. That is the rub. In a perfect world such circumstances would not exist, but this 

is obviously not a perfect world. There needs to be a more robust approach to morality than 

one that is so vulnerable to the potential of injustice, and Rawls (1999) provides a possibility 

via the “veil of ignorance”. Like any big issue, there are controversies and affordances for any 

approach. Genuinely motivated and concerned members of society should, of course, 

consider the happiness of others as equal to their own (‘should’ being the operative word), as 

should a benevolent and generous government. But what they should not do, is allow injustice 

for the sake of expediency to prevail in their communities - and a utilitarian approach 

ultimately provides dubious justification for moral laziness in a way that Rawls’ “veil of 

ignorance” does not, and therefore, if utilitarianism is not to be rejected outright, should be 

approached with critical circumspection. 
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