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I. ,ඇඍඋඈൽඎർඍංඈඇ

The 2019 issue of Taumauri, the Waikato Law Review, emphasises the foundation objectives 
of Te Piringa Faculty of Law at the University of Waikato: biculturalism, law in context, and 
professionalism. This issue also celebrates the establishment of the Waikato Public Law and Policy 
Research Unit hosted by the Faculty of Law, and the symposium held by the Unit in Wellington 
on 28 November 2018 critically analysing “The Antarctic Treaty System: Past achievements and 
future prospects”.

The Waikato Public Law and Policy Research Unit promotes the widest conception of public 
law and policy, encompassing administrative law, charity law and the regulation of civil society, 
FRQVWLWXWLRQDO�ODZ��FULPLQDO�ODZ�DQG�MXVWLFH��DQG�LQWHUQDWLRQDO�ODZ��,W�ZDV�HVWDEOLVKHG�LQ������WR�¿OO�
a clear gap in the interrogation of these issues in an integrated and holistic way. This issue of the 
Waikato Law Review furthers these aims and objectives.

II. 7ඁൾ�$ඇඍൺඋർඍංർ�7උൾൺඍඒ�6ඒඌඍൾආ�� 
3ൺඌඍ�$ർඁංൾඏൾආൾඇඍඌ�ൺඇൽ�)ඎඍඎඋൾ�3උඈඌඉൾർඍඌ

As part of its focus on public international law, the Unit hosted the symposium on the Antarctic 
Treaty System. The New Zealand Law Foundation, who provided the grant funding to cover the 
accommodation and travel costs for bringing the international speakers to New Zealand, generously 
supported the symposium.

The Antarctic Treaty 1959 has now been in place for over 60 years and is regarded by 
informed commentators as one of the most successful multi-party international treaty systems. The 
symposium was held on the cusp of the 60th anniversary of the Treaty, and provided an opportunity 
to look back and take stock of previous success – and more importantly, an opportunity to assess 
the future prospects for the Treaty system.

New Zealand has played a key role in the Antarctic Treaty system and has had a long 
involvement with Antarctica since accepting the transfer sovereignty over the Ross Dependency 
from the United Kingdom in 1923. The symposium was therefore highly relevant for lawyers, 
policy-makers, regulators, scientists, and academics working on both applied and theoretical 
UHVHDUFK�LQ�UHODWLRQ�WR�WKH�FRQWLQHQW�DQG�1HZ�=HDODQG¶V�LQWHUHVWV�LQ�$QWDUFWLFD��,W�DWWUDFWHG�D�GLYHUVH�
range of attendees from across the Department of Conservation, a former Judge of the International 
&RXUW�RI�-XVWLFH��WKH�0LQLVWU\�IRU�)RUHLJQ�$൵DLUV�DQG�7UDGH��WKH�1HZ�=HDODQG�'HIHQFH�)RUFH��WKH�
2൶FH�RI�WKH�$XGLWRU�*HQHUDO��DQG�DFDGHPLFV�IURP�WKH�8QLYHUVLW\�RI�$XFNODQG��WKH�8QLYHUVLW\�RI�
Southern Denmark, the University of Waikato, and Victoria University of Wellington.

A. The Antarctic Treaty System: Challenges and Opportunities

Marcus Haward from the Institute for Marine and Antarctic Studies at the University of Tasmania 
addressed “The Antarctic Treaty System: Challenges and Opportunities”. He emphasized the key 
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importance of the Antarctic Treaty system in maintaining the peaceful use of the continent and 
underlined that its success could be measured by the way in which the Treaty system has managed 
external and internal pressures by avoiding disputes, addressing challenges (e.g. whaling), and 
by providing a guideline for addressing future issues (e.g. protecting biodiversity in areas beyond 
national jurisdiction (BBNJ) based on techniques derived from the Convention for the Conservation 
of Antarctic Marine Living Resources). Haward also noted the Cold War background to the Treaty 
negotiations and, what he termed, the “elegant simplicity” of Article IV in freezing sovereignty 
disputes and enabling the parties to focus on peace and security. He also drew attention to the 
capability for expansion of the Treaty system into areas such as the protection Albatrosses and 
RWKHU�PLJUDWRU\�VHD�ELUGV�� ,Q� WHUPV�RI�HPHUJLQJ� LVVXHV��+DZDUG� LGHQWL¿HG� WKH�SURWHFWLRQ�RI� WKH�
Southern Ocean under the United Nations Convention on the Law of the Sea (UNCLOS) and the 
negotiation of a new implementing agreement regarding BBNJ, the human impact of tourism, 
ELRORJLFDO�SURVSHFWLQJ��FOLPDWH�FKDQJH��DQG�¿VKLQJ�DV�WKH�NH\�HPHUJLQJ�LVVXHV�WKDW�ZLOO� WHVW� WKH�
strength of the Treaty system. He concluded by stressing that maintaining key norms from the 
Treaty system would require careful work.

B. Why does the Antarctic Matter? Re-imagining the Treaty Regime from a 
European Perspective

Catherine Mackenzie from the University of Cambridge addressed the question “Why does the 
Antarctic matter? Re-imagining the treaty regime from a European perspective”. She approached 
WKLV�³ELJ´�TXHVWLRQ�E\�DVNLQJ�ZKDW�PDNHV�D�WUHDW\�ZRUN�±�GRHV�WKLV�DULVH�EHFDXVH�LW�LV�VSHFL¿F�RU�
common, or does uniqueness matter. Mackenzie found that treaty making is something that runs 
deep in the European conscience (citing the Treaty of Medina 622) and that it is a dynamic and 
ongoing process. She also found that, typically, treaties are focused on the community interest 
in maintaining borders. For example, as a result of the Treaty of Westphalia 1648 Mackenzie 
observed that we know what sovereign states look like, based on territorial claims and cultural 
LQÀXHQFH��,Q�FRQWUDVW��WKH�$QWDUFWLF�7UHDW\�V\VWHP�FKDOOHQJHV�WKHVH�QRWLRQV�E\�IUHH]LQJ�WHUULWRULDO�
claims (Article IV). As a result, she noted that, regime building has not therefore followed, and 
while states retain legislative competence - the traditional state trappings have not emerged. These 
observations led Mackenzie to focus on the mechanics of collective regimes (e.g. the Antarctic 
Treaty system, the Convention on Biological Diversity (CBD), the Ramsar Convention, and the 
World Heritage Convention) based on the concept of the common heritage of mankind. She found 
WKDW� WKH� FRPPRQ� KHULWDJH� RI�PDQNLQG� LV� D� FRQFHSWXDO� QRWLRQ� WKDW� LV� QRW� GH¿QHG� RU� OLPLWHG� E\�
borders. Mackenzie therefore questioned whether collective regimes generally are incapable of 
enforcement based on public choice economics that typically (in her view) produce third-best 
options and the impulse of collective decision-making where compromise is prevalent (e.g. the 
European Union). As a result, she found that there is a fundamental clash between the collective 
nature of the Antarctic Treaty system and the traditional (ideological) approach of state parties.

Mackenzie then examined the attributes of successful treaty regimes. Generally, she found that 
WUHDWLHV�ZLWK�D�VPDOOHU�QXPEHU�RI�SDUWLHV�WHQG�EH�PRUH�H൵HFWLYH��EXW�WKDW�VXFFHVV�FDQ�VRPHWLPH�
be diluted (e.g. CBD) because expectations are lowered to the lowest possible level. She also 
IRXQG�WKDW�WKH�REMHFWLYHV�RI�WUHDW\�PDNLQJ�DUH�LPSRUWDQW��QRWLQJ�+DZDUG¶V�HPSKDVLV�RQ�SHDFH�DQG�
VHFXULW\�LQ�UHODWLRQ�WR�WKH�$QWDUFWLF�7UHDW\�V\VWHP���DQG�WKDW�VRPHWLPHV�UHJLPH�H൵HFWLYHQHVV�FDQ�
VLPSO\�EH�EDVHG�RQ�WKH�IDFW�WKDW�³VRPHWKLQJ�SRVLWLYH´�FDQ�EH�LGHQWL¿HG�LQ�UHODWLRQ�WR�WKH�SDUWLFXODU�
regime by most observers.
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In conclusion, Mackenzie noted a number of critical points when reimagining the Antarctic 
7UHDW\�V\VWHP��QDPHO\��WKDW�SUREOHP�GH¿QLWLRQ��ORRNLQJ�DW�ZKHUH�UHJLPH�IUDFWXUHV�FRXOG�RFFXU�±�
e.g. climate change or mineral exploitation), the time required to conclude treaty negotiations 
(e.g. UNCLOS), the political will to implement multi-lateral environmental agreements, the need 
for capacity building to support developing nations, that there is no single formula that works 
in treaty negotiations, that good results are rarely the product of a single factor, and that where 
problems occur the treaty document itself will generally be the ultimate tool that determines how 
issues are resolved. Finally, in relation to the question of whether uniqueness matters, Mackenzie 
observed that Antarctica (notwithstanding its importance) is merely one of a number of wilderness 
areas that deserve protection, that there is real tension between the precautionary approach and 
evidence based standard setting, that the elephants in the room are minerals (including oil) 
exploration and climate change, that territorial claims would be problematic absent Article IV, and 
that the biggest issue facing Antarctica could arise from establishing a permanent population and 
any resulting pressure for self-determination.

C. 6R�:KDW"�8VLQJ�6FLHQWL¿F�.QRZOHGJH�WR�,QIRUP�$QWDUFWLF�'HFLVLRQ�PDNLQJ

Julia Jabour also from the Institute for Marine and Antarctic Studies at the University of 
7DVPDQLD� SRVHG� WKH� SURYRFDWLYH� TXHVWLRQ� ³6R� ZKDW"� 8VLQJ� VFLHQWL¿F� NQRZOHGJH� WR� LQIRUP�
$QWDUFWLF� GHFLVLRQ�PDNLQJ´��6KH�QRWHG� WKDW� VFLHQWL¿F� UHVHDUFK� HQDEOHV� VWDWHV� WR�EHFRPH�SDUWLHV�
to the Antarctic Treaty system and is a hedge against exclusion. In particular, Jabour observed 
that climate change makes science important due to the impact of climate change on ice, light, 
temperature, salinity, and ecology. This led her to argue strongly for cap and trade schemes to 
limit greenhouse gas emissions, but she noted that such action would require political decisions 
E\�VWDWHV��-DERXU�DOVR�QRWHG�WKH�WUHQG�WRZDUGV�WKH�SROLWLFL]DWLRQ�RI�VFLHQWL¿F�UHVHDUFK�LQ�$QWDUFWLFD��
and questioned whether in practice it supports or informs policy. For example, she noted the review 
by the Commission for the Conservation of Antarctic Marine Living Resources that found that 
VFLHQWL¿F�UHVHDUFK�ZDV�QRW�DOZD\V�IXQQHOHG�WRZDUG�RU�FRQQHFWHG�ZLWK�GHFLVLRQ�PDNLQJ��DQG�PRUH�
recent national trends that require academic research to demonstrate that it will be in the national 
LQWHUHVW�RI� WKH� IXQGLQJ�VWDWH�RU�SURYLGH�QDWLRQDO�EHQH¿WV� WR� WKH� IXQGLQJ�VWDWH��*HQHUDOO\�� -DERXU�
REVHUYHG�WKH�FRQÀLFW�EHWZHHQ�FRQVHUYDWLRQ�DQG�XVH�RI�$QWDUFWLF�UHVRXUFHV�DQG�DUJXHG�WKDW�WKHVH�
considerations should in practice be balanced. She concluded by emphasizing the increasing use 
RI�WHFKQRORJ\�LQ�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�VXFK�DV�ELRWHOHPHWU\�WDJJLQJ��WKH�XVH�RI�GURQHV�DQG�
satellites for surveillance, and the use of 3D printing and imaging of krill to assist with monitoring. 
2YHUDOO��-DERXU�IRXQG�WKDW�VFLHQWL¿F�UHVHDUFK�LV�D�OHJLWLPDWH�SHDFHIXO�DFWLYLW\�WKDW�SURYLGHV�VWDWH�
FUHGLELOLW\�IRU�SDUWLFLSDWLRQ�LQ�WKH�$QWDUFWLF�7UHDW\�V\VWHP��DQG�WKDW�VFLHQWL¿F�UHVHDUFK�LV�YDOXDEOH�
where it can be translated into decision-making.

'�� Biodiversity in the Antarctic: A Race against Time, but Who Owns What?

Christopher Battershill from the University of Waikato addressed the challenging topic of 
“Biodiversity in the Antarctic: a race against time, but who owns what?” He focused on bio 
prospecting and questions around the ownership of Antarctic bio-resources, and the intellectual 
property rights of indigenous people. In particular, Battershill reported on case studies regarding 
metabolites found in sponges (that can be used to block certain cancers) that revealed questions 
about the sample sizes required for pharmaceutical testing and the need for environmental impact 
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assessment. For example, he noted that small sample sizes can sometimes have a disproportionate 
adverse impact and he argued for a case-by-case approach. This led Battershill to look at legal 
responses outside the Antarctic Treaty system (e.g. Rio Declaration, Nagoya Protocol, and the 
¿QGLQJV�IURP�WKH�:DLWDQJL�7ULEXQDO�5HSRUW��:$,������UHJDUGLQJ�0DRUL�LQWHUHVWV�LQ�SODQW�VSHFLHV�
DQG�WKH�QHHG�WR�UHJXODWH�VFLHQWL¿F�UHVHDUFK�DQG�FRPPHUFLDOL]DWLRQ��DQG�WR�VXJJHVW�WKDW�81&/26�
could be used as a model for providing more detailed regulation of bio-prospecting.

E. 'UDZLQJ�WKH�7KHPHV�7RJHWKHU��$�1HZ�=HDODQG�3HUVSHFWLYH�RQ�$QWDUFWLF�/DZ

Finally, Alberto Costi from Victoria University Wellington provided a thought provoking overview 
“Drawing the themes together, a New Zealand perspective on Antarctic law”, while Amy Laurenson 
IURP�WKH�0LQLVWU\�RI�)RUHLJQ�$൵DLUV�DQG�7UDGH�VSRNH�EULHÀ\�DERXW�KHU�UROH�DV�WKH�1HZ�=HDODQG�
Commissioner under the Convention for the Conservation of Antarctic Marine Living Resources. 
Costi noted (like Haward and Mackenzie) that the Antarctic Treaty system is based on good will 
and cooperation. He then considered what the next challenges for the Treaty system are likely 
WR� EH�� 2YHUDOO�� &RVWL� LGHQWL¿HG� WHQ� ZLGH�UDQJLQJ� LVVXHV�� )LUVW�� HPHUJLQJ� SROLWLFDO� WUHQGV� RYHU�
the next 20 years in terms of the role of China within the Antarctic and the action of Russia in 
testing the law. Second, that there will likely be increased competition for resources as a result of 
bio prospecting. Third, (more positively) that the Sustainable Development Goals may become 
more important for resolving issues. Fourth, that there could be a potential shift in the Antarctic 
Treaty system away from the current focus on peace and security, research, and high standards of 
environmental management. Fifth, future challenges could include growing membership that may 
D൵HFW� WKH�EDODQFH�RI�SRZHU�EHWZHHQ� WKH�RULJLQDO�$QWDUFWLF�7UHDW\�VLJQDWRULHV��DQG� WKH�SRWHQWLDO�
for new members to take a more cynical approach to resource exploitation. Sixth, whether the 
Antarctic Treaty system could cope with future challenges giving its low cost institutional structure 
DQG�ZKHWKHU�FRQVHQVXV�GHFLVLRQ�PDNLQJ�ZRXOG�¿QG�LW�GL൶FXOW�WR�DGGUHVV�KDUG�TXHVWLRQV��GHVFULEHG�
by Costi as “thickening governing issues”) – as a consequence, there is a risk that the Antarctic 
7UHDW\�V\VWHP�PD\�EHFRPH�LQH൵HFWLYH�DEVHQW�PRUH�LQYHVWPHQW��6HYHQWK��WKDW�ZKHQ�YLHZHG�IURP�DQ�
external perspective, New Zealand “punches above its weight” and exhibits a sense of duty to the 
wider international community. Eighth, that regime development is important, and that remaining 
RXWVLGH�WKH�8QLWHG�1DWLRQV�IUDPHZRUN�LV�OLNHO\�WR�EH�EHQH¿FLDO��DQG�WKDW�WKH�ORQJ�WHUP�LQWHUHVWV�RI�
the parties would likely best be served by a pragmatic approach to addressing issues. Ninth, that 
climate change and biodiversity remain key issues. Tenth, that Antarctic research must be used to 
inform decision-making both by regulators and commercial and industrial interests.

The keynote papers by Marcus Haward and Julia Jabour are now disseminated by publication 
in this issue of the Waikato Law Review.

III. ,ඇඍൾඋඇൺඍංඈඇൺඅ�/ൺඐ�6ർඁඈඅൺඋඌඁංඉ

7KLV�LVVXH�RI�WKH�:DLNDWR�/DZ�5HYLHZ�DOVR�UHÀHFWV�WKH�)DFXOW\¶V�UHVHDUFK�LQ�WKH�¿HOG�RI�LQWHUQDWLRQDO�
ODZ� WKDW� IRFXVHV� RQ� DUPHG� FRQÀLFW�� FRQÀLFW� RI� ODZV�� IRUHLJQ� LQYHVWPHQW� ODZ�� KXPDQLWDULDQ�
law, human rights, international criminal law, international environmental law, international 
trade, and law of the sea. For example, the article by Sheikh Mohammad Towhidul Karim and 
George F Tomossy from Macquarrie University on the progressive realisation of the right to health 
draws the important connection between human rights and the environment emphasised by the 
Sustainable Development Goals. While the article by Ashley Murphy from the University of 
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Chester argues persuasively that the climate change emergency should be viewed through a security 
initiative lens to underscore the urgent need for climate change mitigation. The article by Sharifah 
Saeedah Syed Mohamed from the University of Technology MARA emphasises the importance of 
LQWHUQDWLRQDO�WUDGH�DQG�WKH�QHHG�IRU�H൵HFWLYH�FRPPHUFLDO�WHUPV�RI�WUDGH�WR�XQGHUSLQ�D�VXVWDLQDEOH�
global economy, and also provides a neat segue to the article by John Farrar noted below. These 
themes also link into the book review of Human Rights and the Environment: Legality, Dignity and 
Geography (Edward Elgar Publishing, Cheltenham, 2019) by James R May and Erin Daly from 
Widener University.

IV. /ൺඐ�ංඇ�&ඈඇඍൾඑඍ�ൺඇൽ�3උඈൿൾඌඌංඈඇൺඅංඌආ

Finally, the article by Emeritus Professor John Farrar (formerly Dean of Law at the University of 
Waikato) focuses on the career of William Larnach and his role in the commercial and corporate 
ZRUOG�RI���WK�FHQWXU\�1HZ�=HDODQG��7KLV�DUWLFOH�UHÀHFWV�WKH�)DFXOW\¶V�FRPPLWPHQWV�WR�WKH�VWXG\�RI�
ODZ�LQ�FRQWH[W�DQG�SURIHVVLRQDOLVP��DQG�LWV�LQQRYDWLRQ�LQ�EHLQJ�WKH�¿UVW�1HZ�=HDODQG�ODZ�VFKRRO�WR�
teach the Law of Corporate Entities as a compulsory subject in the LLB degree programme.

$FNQRZOHGJHPHQW
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I. ,ඇඍඋඈൽඎർඍංඈඇ��$ඇඍൺඋർඍංർ�*ൾඈඉඈඅංඍංർඌ

Over the last 60 years, the scope of international governance of Antarctica has steadily expanded 
in scope. In 1959, during the geopolitical tension of the early cold-war period, the Antarctic 
Treaty2 was formed by the twelve original states to primarily prevent security competition in the 
Antarctic region. From its very creation, resolution – or at least management – of geopolitical 
tension has been a core norm of the Antarctic Treaty. This instrument was negotiated and entered 
into force during a period of heightened Cold War competition between the United States and 
the Soviet Union.3�7KH�$QWDUFWLF�7UHDW\� H൵HFWLYHO\�PDQDJHG� WKLV� WHQVLRQ� E\� GHPLOLWDULVLQJ� WKH�
Antarctic continent and directing all human presence on the continent towards peaceful use and 
VFLHQWL¿F�UHVHDUFK��7KURXJKRXW� LWV�KLVWRU\� WKH�$QWDUFWLF�7UHDW\�KDV�EHHQ�YLHZHG�DV�D�VXFFHVVIXO�
example of international governance because of its successful responses to internal and external 
pressures.4

The Antarctic Treaty now faces a potential new set of geopolitical strains. The current parties 
include emerging economic and strategic powers of China and India and newly acceding members 
VXFK�DV�0DOD\VLD�DQG�3DNLVWDQ��7KHUH�DUH�DOVR�VLJQL¿FDQW�JRYHUQDQFH�FKDOOHQJHV�IURP�LQFUHDVHG�
WRXULVP��VKLSSLQJ��¿VKLQJ�DQG�ELR�SURVSHFWLQJ��HFRQRPLF�XVHV�WKDW�FUHDWH�QHZ�LQWHUHVWV�DQG�SRWHQWLDO�
geopolitical tensions. A warming climate is a key driver of change within Antarctic and the Southern 
Ocean environments.5 This change will likely generate new geopolitical tensions between states, 
including tensions arising from range shifting of commercially valuable marine species from mid 
to high latitudes.6 There also remains ongoing discussion of the mining prohibition under the 

1 Institute for Marine and Antarctic Studies and Centre for Marine Socioecology, University of Tasmania; 
Research Fellow (Honorary) Waikato Public Law and Policy Research Unit, University of Waikato. Email:  
Marcus.Haward@utas.edu.au

2 The Antarctic Treaty, 402 U.N.T.S. 71, entered into force June 23, 1961.
3 0�+DZDUG�DQG�7�*UL൶WKV��HGLWRUV��$XVWUDOLD�DQG�WKH�$QWDUFWLF�7UHDW\�6\VWHP��)LIW\�<HDUV�RI�,QÀXHQFH�(UNSW Press, 

Sydney 2011) at 2.
4 O R Young ,QVWLWXWLRQDO� '\QDPLFV�� (PHUJHQW� 3DWWHUQV� LQ� ,QWHUQDWLRQDO� (QYLURQPHQWDO� *RYHUQDQFH (Cambridge 

Mass. MIT Press, 2010) at 53.
5 A J Constable, J Melbourne-Thomas, S P Corney, et al. “Climate change and Southern Ocean Ecosystems I: How 

&KDQJHV�LQ�3K\VLFDO�+DELWDWV�'LUHFWO\�$൵HFW�0DULQH�%LRWD´�����������*OREDO�&KDQJH�%LRORJ\ 3004.
6 $� -� +REGD\� DQG� *� 7� 3HFO� ³,GHQWL¿FDWLRQ� RI� *OREDO� 0DULQH� +RWVSRWV�� 6HQWLQHOV� IRU� &KDQJH� DQG� 9DQJXDUGV� IRU�

Adaptation Action” (2014) 24, 2 Reviews in Fish Biology and Fisheries 415.
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Madrid Protocol, although much of this discussion appears to misunderstand, or misinterprets, the 
VSHFL¿F�SURYLVLRQV�DQG�HOHPHQW�XQGHUSLQQLQJ�WKLV�SURKLELWLRQ�7

II. 'ൾඏൾඅඈඉආൾඇඍ�ඈൿ�ඍඁൾ�$ඇඍൺඋർඍංർ�7උൾൺඍඒ

7KH�GHYHORSPHQW�RI�WKH�$QWDUFWLF�7UHDW\�ZDV�D�VLJQL¿FDQW�GLSORPDWLF�H൵RUW�EDODQFLQJ�WKH�DVSLUDWLRQV�
DQG�LQWHUHVWV�RI�D�QXPEHU�RI�GL൵HUHQW�DFWRUV�8 The Antarctic Treaty, in summary:
x� Stipulates that Antarctica should be used exclusively for peaceful purposes — military 

DFWLYLWLHV�� VXFK� DV� WKH� HVWDEOLVKPHQW� RI� PLOLWDU\� EDVHV� RU� ZHDSRQV� WHVWLQJ�� DUH� VSHFL¿FDOO\�
prohibited;

x� *XDUDQWHHV�IUHHGRP�WR�FRQGXFW�VFLHQWL¿F�UHVHDUFK�
x� 3URPRWHV�LQWHUQDWLRQDO�VFLHQWL¿F�FRRSHUDWLRQ�DQG�UHTXLUHV�WKDW�WKH�UHVXOWV�RI�UHVHDUFK�EH�PDGH�

freely available;
x� Sets aside the potential for sovereignty disputes between Treaty parties by providing that no 

activities will enhance or diminish previously asserted positions with respect to territorial 
claims, provides that no new or enlarged claims can be made, and makes rules relating to 
jurisdiction;

x� Prohibits nuclear explosions and the disposal of radioactive waste;
x� 3URYLGHV� IRU� LQVSHFWLRQ� WR� HQVXUH� FRPSOLDQFH�ZLWK� WKH�7UHDW\�²� D�ZRUOGV�¿UVW� LQVSHFWLRQ�

system;
x� Requires advance notice of expeditions; and
x� Provides for the parties to discuss measures to further the Treaty.9

$UWLFOH�9,�RI�WKH�$QWDUFWLF�7UHDW\�GH¿QHV�LWV�DUHD�RI�DSSOLFDWLRQ�DV�VRXWK�RI�/DWLWXGH�����6RXWK��
This area includes all ice shelves and airspace, but it does not include airspace above high seas. 
While the Treaty applies to marine areas it explicitly states that it does not prejudice high seas 
rights in international law.10

III. 7ඁൾ�$ඇඍൺඋർඍංർ�7උൾൺඍඒ�6ඒඌඍൾආ

Following the entry into force of the Antarctic Treaty in 1961, international governance of Antarctic 
VWHDGLO\� H[SDQGHG� WKURXJK� IRUPDWLRQ� RI� D� QXPEHU� RI� LVVXH�VSHFL¿F� WUHDWLHV� WKDW� VLW� XQGHU�� RU�
side-by-side, with the Antarctic Treaty. These treaties are the 1972 Convention for the Conservation 
of Antarctic Seals,11 1980 Convention on the Conservation of Antarctic Marine Living Resources 

7 S Vöneky and S Addison-Agyei “Antarctica” in R Wolfrum (editor) (2012) 1 Max Planck Encyclopaedia of Public 
,QWHUQDWLRQDO�/DZ�418; A J Press “The Antarctic Treaty System: Future Mining Faces Many Mathematical Challenges” 
(2015) 7, 1 The Yearbook of Polar Law 623.

8 0�+DZDUG��'�5�5RWKZHOO��-�-DERXU��5�+DOO��$�.HOORZ��/�.ULZRNHQ��*�/XJWHQ��DQG�$�+HPPLQJV�³$XVWUDOLD¶V�$QWDUFWLF�
Agenda” (2006) 60, 3 $XVWUDOLDQ�-RXUQDO�RI�,QWHUQDWLRQDO�$ৼDLUV 439.

9 A Bergin and M Haward Frozen Assets: Securing Australia’s Antarctic Future. Strategic Insight No 34, (Canberra, 
Australian Strategic Policy Institute, 2007).

10 $QWDUFWLF�7UHDW\�$UW�9,�³7KH�SURYLVLRQV�RI�WKH�SUHVHQW�7UHDW\�VKDOO�DSSO\�WR�WKH�DUHD�VRXWK�RI�����6RXWK�/DWLWXGH��
LQFOXGLQJ�DOO�LFH�VKHOYHV��EXW�QRWKLQJ�LQ�WKH�SUHVHQW�7UHDW\�VKDOO�SUHMXGLFH�RU�LQ�DQ\�ZD\�D൵HFW�WKH�ULJKWV��RU�WKH�H[HUFLVH�
of the rights, of any State under inter national law with regard to the high seas within that area”.

11 Convention for the Conservation of Antarctic Seals, 11 February 1972. 29 U.S.T. 441, 11 ILM. 251 (1972).
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(CCAMLR)12 and 1991 Protocol on Environmental Protection to the Antarctic Treaty (Madrid 
Protocol).13 In 2001, a related treaty, the Agreement on the Conservation of Albatrosses and Petrels 
(ACAP),14 was formed to provide protection to sub-Antarctic seabirds. ACAP is an agreement 
under the Convention on Migratory Species (CMS).15

This related group of treaties and the yearly meeting of parties to the Antarctic Treaty – the 
Antarctic Treaty Consultative Meeting (ATCM) – have become collectively known as ‘The 
$QWDUFWLF� 7UHDW\� 6\VWHP¶� �$76�� RU� WUHDWHG� LQ� DFDGHPLF� OLWHUDWXUH� DV� D� OHDGLQJ� LQVWLWXWLRQ� LQ�
international environmental governance.16 At least at face value, the ATS has been very successful 
LQ�HQVXULQJ�WKDW�$QWDUFWLFD�DQG�WKH�6RXWKHUQ�2FHDQ�KDYH�EHHQ�IUHH�IURP�PLOLWDU\�FRQÀLFW��UHWDLQHG�
their demilitarised status, and that decision-makers within the regular ATCM meetings have 
balanced the interests of claimant and non-claimant states. In this sense the regime that developed 
IURP�WKH�WUHDW\�KDV�EHHQ�H൵HFWLYH�±�LQ�WKDW�LW�KDV�DYRLGHG�WKH�SUREOHP��L�H��VHFXULW\�FRPSHWLWLRQ��
that led to its original negotiation.17

IV. $ඇඍൺඋർඍංർ�*ඈඏൾඋඇൺඇർൾ��0ൺඇൺංඇ�,ඇඍൾඋඇൺඅ�6ඍඋൾඌඌඈඋඌ� 
ൺඇൽ�(එඍൾඋඇൺඅ�&ඁൺඅඅൾඇൾඌ

7KH� $76� KDV� GHPRQVWUDWHG� VLJQL¿FDQW� DELOLW\� WR� UHVSRQG� DQG� DGDSW� WR� PDMRU� SUHVVXUHV� DQG�
challenges.18�,Q�WKLV�SHULRG�VLQFH������WKH�$76�KDV�IDFHG�VLJQL¿FDQW�LQWHUQDO�GHEDWHV�±�PRVW�QRWDEO\�
on the regulation of mineral resource activities; and faced external criticism – most clearly focused 
through the Malaysian-led United Nations debate on the “Question of Antarctica” in the period 
1982–2002.19 Critics have, however, argued that over recent decades, the ATS has been slow to 
respond to emerging issues20; but alternative views have also been presented.21 This criticism 
suggests that the ongoing success of the ATS cannot be taken for granted and it ongoing positive 
development to address emergent issue and concerns will likely require careful management.

12 Convention for the Conservation of Antarctic Marine Living Resources. 33 UST 3476; 1329 UNTS 48; 19 ILM 841 
(1980).

13 Protocol on Environmental Protection to the Antarctic Treaty 30 ILM 1455 (1991).
14 Agreement on the Conservation of Albatrosses and Petrels, done 19 June 2001, 2258 UNTS 257 (entered into force 

1 February 2004).
15 Convention on Migratory Species of Wild Animals. 1651 UNTS 333; 19 ILM 15 (1980).
16 C C Joyner *RYHUQLQJ� WKH� )UR]HQ� &RPPRQV�� 7KH� $QWDUFWLF� 5HJLPH� DQG� (QYLURQPHQWDO� 3URWHFWLRQ (Columbia, 

University of South Carolina Press, 1998); see also Young, note 4.
17 +DZDUG�DQG�*UL൶WKV��������QRWH����2�6�6WRNNH�DQG�'�9LGDV��HGLWRUV��*RYHUQLQJ�WKH�$QWDUFWLF��7KH�(ৼHFWLYHQHVV�DQG�

Legitimacy of the Antarctic Treaty System, (Cambridge, Cambridge University Press, 1996); O R Young “Building and 
International Regime Complex for the Arctic: Current Status and Next Steps” (2014) 2, 2 The Polar Journal 391–407.

18 Young, 2010, note 4, at 56.
19 5�7HSSHU� DQG�0�+DZDUG� ³7KH�'HYHORSPHQW� RI�0DOD\VLD¶V� 3RVLWLRQ� RQ�$QWDUFWLFD�� ����±����´� ������� ��� ������

Polar Record 113; B A Hamzah, “Malaysia and the Southern Ocean: Revisiting the Question of Antarctica” (2010) 
41, 2 2FHDQ�'HYHORSPHQW�DQG�,QWHUQDWLRQDO�/DZ 186–195.

20 S L Chown, J E Lee, K A Hughes, J Barnes, et al. “Challenges to the Future Conservation of the Antarctic” (2012) 
Science 337 13 July 2012 158; D French and K Scott “International Legal Implications of Climate Change for 
the Polar Regions: Too Much, Too Little, Too Late?” (2009) 10, 2 0HOERXUQH�-RXUQDO�RI� ,QWHUQDWLRQDO�/DZ 631; 
A D Hemmings “Antarctic Politics in a Transforming Global Geopolitics” in K Dodds, A D Hemmings and P Roberts 
(editors) Handbook on the Politics of Antarctica (Cheltenham, Edward Elgar Publishing, 2017) 507–522.

21 M Haward, J Jabour and A J Press “Antarctic Treaty System Ready for a Challenge” (2012) 338 Science at 603.
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A. ,QWHUQDO�6WUHVVRUV��2OG�1RUPV�DQG�1HZ�3OD\HUV�

7KH�JXLGLQJ�QRUPV�RI�WKH�$QWDUFWLF�7UHDW\�±�LQWHUQDWLRQDO�FROODERUDWLRQ��SHDFHIXO�XVH�DQG�VFLHQWL¿F�
endeavour – originated in the planning for Antarctic activities associated with the International 
Geophysical Year (IGY) of 1957–58. The IGY reactivated the “standstill” proposal developed 
by Chilean academic Professor Escudero as a solution to the “Antarctic problem”,22 that is 
FROODERUDWLRQ�DQG�VFLHQWL¿F�FRRSHUDWLRQ�VKRXOG�WDNH�SODFH�ZLWKRXW�EHLQJ�XVHG�WR�DGYDQFH�FKDOOHQJHV�
to existing Antarctic territorial claims or support disputes over the claims. These norms have been 
reinforced; the preamble to the Madrid Protocol states, “that Antarctica shall continue forever to 
be used exclusively for peaceful purposes and shall not become the scene or object of international 
discord”.23 Article 2 of the Madrid Protocol reiterates that Antarctic shall be a “natural reserve, 
devoted to peace and science”.24

7KH� PHPEHUVKLS� RI� WKH� $QWDUFWLF� 7UHDW\� KDV� VLJQL¿FDQWO\� H[SDQGHG� IURP� LWV� ��� RULJLQDO�
signatories (ATCPs) in 1961 (including the 7 claimants)25 to 53 contracting parties including 
Monaco that acceded in 2008, Malaysia (acceded in 2011), Pakistan (acceded in 2012), Mongolia 
(acceded in 2015), Iceland (acceded in 2015) and Kazakhstan (acceded in 2015).

7DEOH���±�3DUWLHV�WR�WKH�$QWDUFWLF�7UHDW\

$7&3 &3 &XPXODWLYH�7RWDO

����±�� 12 1 13

����±�� 1 1 15

����±�� 13 9 37

����±�� 1 4 42

����±�� 1 4 47

����±�� 1 5 53

7RWDO 29 24 53

* ATCP Antarctic Treaty Consultative Parties
** CP Contracting Parties
Source: Author compiled from data from Antarctic Treaty Secretariat.

Table 1 provides interesting data. The Antarctic Treaty had the largest number of accessions in 
WKH�SHULRG�LQ�ZKLFK�LW�ZDV�XQGHU�WKH�PRVW�LQWHUQDO�VWUHVV�±�WKH�SHULRG�����±�����±�LQ�ZKLFK�¿UVW�D�
proposed treaty to regulate mining in the Antarctic was developed, and second as this instrument, 

22 E W Hunter Christie The Antarctic Problem (London, George Allen & Unwin, 1951).
23 Madrid Protocol note 13, Preamble.
24 Ibid. Madrid Protocol Article 2 “The Parties commit themselves to the comprehensive protection of the Antarctic 

environment and dependent and associated ecosystems and hereby designate Antarctica as a natural reserve, devoted 
to peace and science”.

25 0� +DZDUG� ³7KH� 2ULJLQDOV�� 7KH� 5ROH� DQG� ,QÀXHQFH� RI� WKH� 2ULJLQDO� 6LJQDWRULHV� WR� WKH� $QWDUFWLF� 7UHDW\´� LQ�
Alan Hemmings, Klaus Dodds and Peder Roberts (editors) Handbook on the Politics of Antarctica (Cheltenham, 
Edward Elgar Publishing, 2017): 232–240.
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the Convention for the Regulation of Antarctic Mineral Resource Activities (CRAMRA)26 was set 
aside and the Protocol on Environmental Protection to the Antarctic Treaty27 was being negotiated. 

The development of the Protocol on Environmental Protection to the Antarctic Treaty has 
attracted a considerable literature.28 While the process was unprecedented, with Australia and 
France declaring their opposition to CRAMRA once the instrument had been concluded, both 
these parties worked hard to ensure the maintenance of the Antarctic Treaty System and to rebuild, 
and then maintain, consensus. 

The debate over development of marine protected areas (MPAs) in CCAMLR has displayed 
VLPLODU�VWUHVVHV��:KLOH�&&$0/5�GLG�HVWDEOLVK�WKH�ZRUOG¶V�¿UVW�KLJK�VHDV�03$�LQ������ZLWK�WKH�
South Orkney Islands southern shelf (an MPA of 94 000 km2 in area in the South Atlantic) progress 
ZLWK� RWKHU�03$V� KDV� EHHQ� GL൶FXOW�� ,Q� ����� &&$0/5� DGRSWHG� &RQVHUYDWLRQ�0HDVXUH� ������
(CM 91-04) General Framework for the Establishment of CCAMLR Marine Protected Areas.29 At 
the 2012 CCAMLR Meeting a suite of MPAs were proposed: 
x� East Antarctic representative system of MPAs (proposed by Australia, France and European 

Union)
x� Ross Sea (proposed by New Zealand and United States of America) – originally separate 

proposals but linked during debate at the 2012 Commission meeting.
x� West Antarctic (proposed by the European Union).

Consensus not achieved on any of these proposals. Agreement was reached to hold a special 
meeting of the Commission in June 2013 to continue discussions. At this special meeting further 
concerns and legal argument over MPAs were raised by Russia. Commission meetings in 2013, 
2014 and 2015 failed to gain consensus on MPAs, with continued debate on the East Antarctic and 
Ross Sea MPAs. At the 2016 meeting of the Commission agreement was reached on the designation 
of the Ross Sea MPA.30

The debate over MPAs in CCAMLR provides an example of the ongoing internal stresses within 
WKH�$76��3DUWLHV�PD\�KDYH�GL൵HUHQW�YLHZV�KRZ�LVVXHV�DUHDV�VKRXOG�EH�PDQDJHG�DQG�DGGUHVVHG��
DQG�FRQVHQVXV�FDQ�EH�GL൶FXOW�WR�DFKLHYH��7KH�03$�FDVH�DOVR�KLJKOLJKWV�WKH�LPSDFWV�RI�H[WHUQDO�
challenges, interplay between the ATS and other environmental and resource management regimes 
applying to, or seeking to be applied to, Antarctica and the Southern Ocean.

B. External Challenges

,QVWLWXWLRQDO�LQWHUSOD\�LQ�$QWDUFWLFD�DQG�WKH�6RXWKHUQ�2FHDQ�KDV�WZR��UHODWHG��H൵HFWV�RQ�WKH�$QWDUFWLF�
UHJLPH�� ,W� LQÀXHQFHV� FXUUHQW� LQVWLWXWLRQDO� UHVLOLHQFH� DQG� VHFRQG� DFWV� DV� D� NH\�GULYHU� LQ� VKDSLQJ�

26 The Convention for the Regulation of Antarctic Mineral Resource Activities 27 ILM 868. Did not enter into force.
27 Protocol on Environmental Protection, note 13.
28 This literature focuses on the development of the protocol following the setting aside of the CRAMRA agreement, 

its entry into force and implementation, the use of environmental impact assessment, and the assessment of the 
performance.

29 Conservation Measure 91-04 (2011) states that “CCAMLR MPAs shall be established on the basis of the best available 
VFLHQWL¿F� HYLGHQFH� DQG� VKDOO� FRQWULEXWH�� WDNLQJ� IXOO� FRQVLGHUDWLRQ� RI�$UWLFOH� ,,� RI� WKH�&$0/5�&RQYHQWLRQ�ZKHUH�
FRQVHUYDWLRQ�LQFOXGHV�UDWLRQDO�XVH��WR�WKH�DFKLHYHPHQW�RI�WKH�REMHFWLYHV�VSHFL¿HG´�&0�������*HQHUDO�IUDPHZRUN�IRU�
the establishment of CCAMLR Marine Protected Areas. www.ccamlr.org/en/measure-91-04-2011.

30 Conservation Measure 91-05 (2016) Ross Sea Region Marine Protected Area. www.ccamlr.org/sites/default/
¿OHV������B���SGI�
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interaction arising from external issues. To this end we claim evolving patterns of institutional 
interplay will continue to shape a regime complex, such that future governance of the region will 
EH�DV�PXFK� LQÀXHQFHG�E\� VXFK�H[WHUQDO� LQWHUDFWLRQV� DV� LW� LV� E\� WKH�ZRUN�RI� WKH�$76��'L൵HUHQW�
regimes may claim interest and jurisdiction and compete for competence. Examples of competition 
include the focus on the Law of the Sea Convention to provide alternative norms and principles.31 
One outcome of duplicate claims for competence may be the creation of possibilities of ‘forum 
VKRSSLQJ¶�32 A relevant example here is with the regulation of open ocean iron fertilization33 that 
resulted in the CBD34 and London Protocol/Convention35�DUULYLQJ�DW�GL൵HUHQW�RXWFRPHV�

:KLOH� LQFUHDVLQJ� FRPSHWLWLRQ� EHWZHHQ� UHJLPHV� LV� D� SRVVLELOLW\�� ZLWK� FKDOOHQJHV� WR� VSHFL¿F�
FRPSHWHQFH� RI� HLWKHU� WKH� $76� RU� RWKHU� UHJLPHV� DGGUHVVLQJ� VSHFL¿F� LVVXH� DUHDV� RU� UHJLPHV��
complementarity and congruence will also provide important drivers of the emerging regime 
complex. While the ATS has continued to develop it has address interplay in a range of ways, all 
helping to shape an evolving regime complex. The ATS has tended to address marine resource 
management, environmental protection, biological prospecting and heritage issues in this way, that 
is assert its competence. 

The ATS has also recognized the competence of another body. Southern Ocean whaling36 is a 
JRRG�H[DPSOH�RI�FRPSOHPHQWDULW\�DV�LW�LV�VSHFL¿FDOO\�H[FOXGHG�IURP�&&$0/5¶V�FRPSHWHQFH�E\�
WKH�SDUWLHV¶�LQWHUSUHWDWLRQ�RI�$UWLFOH�9,�RI�WKH�&$0/5�&RQYHQWLRQ��7KLV�DUWLFOH�VWDWHV�WKDW�µ1RWKLQJ�
in this Convention shall derogate from the rights and obligations of Contracting Parties under the 
International Convention for the Regulation of Whaling and the Convention for the Conservation 
RI� $QWDUFWLF� 6HDOV¶�37 In an interesting example the ATCPs defer to the IAATO to provide 
industry-based self-regulation of Antarctic tourism operations while setting broad frameworks and 
operational guidelines.

7KH�$76¶V�DGRSWLRQ�RI�WKH�,QWHUQDWLRQDO�0DULWLPH�2UJDQL]DWLRQ��,02��VWDQGDUGV�IRU�VKLSSLQJ�
DQG�WKH��HYHQWXDO��DGRSWLRQ�E\�WKH�$76�RI�WKH�,02¶V�PDQGDWRU\�,QWHUQDWLRQDO�&RGH�RI�6DIHW\�IRU�

31 M Haward “The Law of the Sea Convention and the Antarctic Treaty System; Constraints or Complementarity” 
in S-Y Hong and J van Dyke (editors) 0DULWLPH�%RXQGDU\�'LVSXWHV��6HWWOHPHQW�3URFHVVHV��DQG�WKH�/DZ�RI�WKH�6HD�
�/HLGHQ��0DUWLQXV�1LMKR൵�3XEOLVKHUV�����������±����

32 H Murphy and A Kellow “Forum Shopping in Global Governance: Understanding States, Business and NGOs in 
Multiple Arenas” (2013) 4, 2 *OREDO�3ROLF\ 139.

33 Antarctic Climate and Ecosystems Cooperative Research Centre Position Analysis Ocean Fertilisation: Science and 
3ROLF\�,VVXHV�(Hobart, ACE CRC, 2008); S Broder and M Haward “The International Legal Regimes Governing Ocean 
Iron Fertilization in Paik, Lee and Schieber, (editors) ,PSOHPHQWLQJ�WKH�/DZ�RI�WKH�6HD��,QVWLWXWLRQV�DQG�5HJLRQV�LQ�
2FHDQ�*RYHUQDQFH��/HLGHQ��0DUWLQXV�1LMKR൵�3XEOLVKHUV�����������±����

34 Convention on Biological Diversity, 31 ILM 842 (1992).
35 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972 26 UST 2403, 

1046 UNTS 120, 11 ILM 1294 (1972). Protocol to the Convention on the Prevention of Marine Pollution by Dumping 
of Wastes and Other Matter, London 1996 (1997) 36 ILM 1.

36 -�-DERXU�DQG�0�,OL൵�³7KHDWUH�6SRUWV�LQ�WKH�6RXWKHUQ�2FHDQ��(QJDJHPHQW�2SWLRQV�IRU�$XVWUDOLD�LQ�:KDOH�5HVHDUFK�
Protest Action” (2009) 63, 2 $XVWUDOLDQ�-RXUQDO�RI�,QWHUQDWLRQDO�$ৼDLUV�268.

37 Article VI of the CAMLR Convention.
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Ships Operating in Polar Waters (Polar Code)38 shows the broadening and deepening of interplay 
and emergence of congruent actions

1. Antarctica, the Southern Ocean and the Law of the Sea
$QWDUFWLFD� ZDV� VSHFL¿FDOO\� H[FOXGHG� IURP� GLVFXVVLRQ� DW� WKH� WKLUG� 8QLWHG� 1DWLRQV� &RQIHUHQFH�
on the Law of the Sea (UNCLOS III) but the nexus between the two regimes is likely to be a 
VLJQL¿FDQW�GULYHU�LQ�WKH�IXWXUH�39 The sub-Antarctic Islands – under national jurisdiction and outside 
the Treaty Area are not subject to Article IV of the Antarctic Treaty – can legitimately generate 
Exclusive Economic Zones and continental shelves.40 The Australian sub-Antarctic Territory of 
Heard Island and McDonald Islands, for example, due to its distinctive seabed geomorphology, 
JHQHUDWHV�VLJQL¿FDQW�ODUJH�DUHD�WKDW�FDQ�EH�GHOLPLWHG�DV�µOHJDO�FRQWLQHQWDO�VKHOI¶�XQGHU�VHFWLRQ����
of the LOSC.41

The relation of the LOSC to the Antarctic Treaty remains an important and unresolved issue 
area. The unresolved issues centre on the extent to which claimant states can claim rights as 
µFRDVWDO� VWDWHV¶�RU� HYHQ�ZKHWKHU� FRDVWDO� VWDWHV� H[LVW� LQ�$QWDUFWLFD�� JLYHQ� WKH�SDUWLFXODU� VWDWXV�RI�
Antarctic claims under the Antarctic Treaty. This links also to the critical issue of whether an EEZ 
DQG�RU�&RQWLQHQWDO�6KHOI�FDQ�EH�FODLPHG��ZLWK�GL൵HUHQFHV�EHWZHHQ�7UHDW\�3DUWLHV�RYHU�GHFODUDWLRQ�
RI�PDULWLPH�]RQHV�R൵VKRUH�$QWDUFWLFD�42

2. +XPDQ�,PSDFWV�DQG�7RXULVP
Management of human impacts will continue to be a challenge for all Treaty Parties, including 
Australia. Antarctic tourism is expanding, with increased visitor numbers impacting on a small 
number of sites (mostly in the Antarctic Peninsula, south of South America). Antarctic tourism 
is regulated under the ATS, but also relies heavily on national controls by Treaty Parties and 
self-management by tour operators through the International Association of Antarctica Tour 
Operators (IAATO).43 Antarctic tourism operations are segmented; ship-borne visits are the major 
component, with smaller numbers of airborne tourists landing on the continent. While there are 
limited ship-borne tourist operations landing tourists within the AAT, the sub-Antarctic Macquarie 
,VODQG�LV�D�VWRSSLQJ�R൵�SRLQW�IRU�VXFK�FUXLVHV��ZLWK�OLPLWV�RQ�ODQGLQJV�DQG�QXPEHUV�RI�SHRSOH�44 One 
DVSHFW�RI�$QWDUFWLF�WRXULVP�LV�ZRUWK�QRWLQJ��7RXULVW�ÀLJKWV�IURP�$XVWUDOLD�WR�$QWDUFWLFD�DUH�SRSXODU��
ZLWK�DQ�$XVWUDOLDQ�WUDYHO�FRPSDQ\�FKDUWHULQJ�D�%RHLQJ���������WR�RYHUÀ\�WKH�$$7�LQ�WKH�VXPPHU�
season.45 The numbers of these types of tourists are counted in annual IAATO statistics on tourism 

38 -� -DERXU� µ³6DIH� 6KLSV� DQG� &OHDQ� 6HDV¶�� (YDGLQJ� D� 0DQGDWRU\� 6KLSSLQJ� &RGH� IRU� $QWDUFWLF� :DWHUV´�� �������
6, 1HZ� =HDODQG� <HDUERRN� RI� ,QWHUQDWLRQDO� /DZ 93; J Jabour “Progress Towards the Mandatory Code for Polar 
Shipping” (2014) 6, 1 $XVWUDOLDQ�-RXUQDO�RI�0DULWLPH�DQG�2FHDQ�$ৼDLUV: 64–67.

39 Haward 2009, note 21.
40 5�%DLUG�³&DQ�$XVWUDOLD�DVVHUW�DQ�([WHQGHG�&RQWLQHQWDO�6KHOI�R൵�WKH�$XVWUDOLDQ�$QWDUFWLF�7HUULWRU\�&RQVLVWHQW�ZLWK�WKH�

Law of the Sea and Within the Constraints of the Antarctic Treaty?” (2004) 138 Maritime Studies 1–19.
41 Ibid.
42 -�-DERXU�³7KH�$XVWUDOLDQ�&RQWLQHQWDO�6KHOI��+DV�$XVWUDOLD¶V�+LJK�/DWLWXGH�'LSORPDF\�3DLG�2൵"´�����������Marine 

Policy 429.
43 J Jabour “Strategic Management and Regulation of Antarctic Tourism” in T Tin, D Liggett, P Maher and M Lamers 

(eds) Antarctic Futures: Human engagement with the Antarctic Environment (Dordrecht: Springer, 2014) 273–286.
44 note 28.
45 $QWDUFWLF�)OLJKWV��KWWSV���ZZZ�DQWDUFWLFDÀLJKWV�FRP�DX��DFFHVVHG����0DUFK�����!�
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DQG�WKH�SRSXODULW\�RI�VXFK�ÀLJKWV�UHLQIRUFHV�WKH�SXEOLF�LQWHUHVW�LQ�$QWDUFWLFD��,QFUHDVLQJ�LQWHUHVW�LQ�
µDGYHQWXUH�WRXULVP¶�DQG�VPDOO�H[SHGLWLRQ�VW\OH�DFWLYLWLHV�KDYH�OHG�WR�FRQFHUQV�IURP�7UHDW\�3DUWLHV�
related to search and rescue, and repatriation of individuals following accidents.46

3. Resource Management
The adoption and entry into force of the Madrid Protocol was a key factor in environmental and 
resources management. A key aspect of the Protocol is the moratorium it places upon mineral 
resource activities in Antarctica. Whilst for the time being exploitation of these resources is 
prohibited under the Madrid Protocol, the Protocol only binds a small number of States in the 
international community. 

The ATS, through CCAMLR, is continuing to address the problem of illegal unregulated 
DQG� XQUHSRUWHG� �,88�� ¿VKLQJ� LQ� WKH� 6RXWKHUQ�2FHDQ�47 The Commission for the Conservation 
RI�$QWDUFWLF�0DULQH�/LYLQJ�5HVRXUFHV� KDV�ZRUNHG� KDUG� WR� DGGUHVV� WKH� VLJQL¿FDQW�PDQDJHPHQW�
FKDOOHQJHV�SRVHG�E\�,88�¿VKLQJ�ZLWKLQ�WKH�&&$0/5�DUHD�48

4. Environmental Protection
In addition to the ATS instruments, there are a number of other environmental instruments that can 
intersect with the ATS and apply to Antarctica and the Southern Ocean. The Convention Concerning 
the Protection of the World Cultural and Natural Heritage49 (World Heritage Convention) has been 
utilized by Australia to secure World Heritage listing for the sub-Antarctic Macquarie Island, and 
the Heard and McDonald Islands. The CMS50 has been used to address issues related to the impacts 
of incidental catch of seabirds, regarded as a major conservation problem within the CCAMLR 
and Antarctic Treaty Areas, linked the Agreement for the Conservation of Albatrosses and Petrels 
(ACAP).51

$W�WKH�&%'¶V�VHYHQWK�PHHWLQJ�RI�WKH�FRQIHUHQFH�RI�SDUWLHV�LQ�������SDUWLHV�KLJKOLJKWHG�³WKH�
urgent need for international cooperation and action to improve conservation and sustainable use of 
marine biodiversity in ABNJ”.52 In the same year the United Nations General Assembly established 
the Ad Hoc Open-Ended Informal Working Group “to study issues related to conservation and 
sustainable use of marine biological diversity in areas beyond national jurisdiction”. The 9th 
meeting of the Ad Hoc Open-ended Informal Working Group, held in New York from 20–23 January 
2015 recommended proceeding with a new legally binding instrument on the conservation and 

46 J Jabour “Underneath the Radar: Emergency Search and Rescue Insurance for East Antarctic Tourism” (2007) 4, 2 
Tourism in Marine Environments 202–220.

47 0�+DZDUG�³7KH�6RXWKHUQ�2FHDQ��&OLPDWH�&KDQJH�DQG�2FHDQ�*RYHUQDQFH´�LQ�&OLYH�6FKR¿HOG��6HRNZRR�/HH��DQG�
Moon-Sang Kwon (editors) The Limits of Maritime Jurisdiction��/HLGHQ��0DUWLQXV�1LMKR൵�3XEOLVKHUV�����������±����

48 -�$�1LOVVRQ��(�$�)XOWRQ��0�+DZDUG�DQG�&�-RKQVRQ�³&RQVHQVXV�0DQDJHPHQW�LQ�$QWDUFWLFD¶V�+LJK�6HDV�±�3DVW�6XFFHVV�
and Current Challenges” (2016) 73 Marine Policy 172–180.

49 Convention Concerning the Protection of World Cultural and Natural Heritage, 1037 UNTS 151; 27 UST 37; 11 ILM 
1358 (1972).

50 Convention on Migratory Species, note 15.
51 ACAP, note 14. See also R Hall “Saving Seabirds” in L Kriwoken, J Jabour and A D Hemmings (editors) Looking 

South: Australia’s Antarctic Options (Sydney, Federation Press, 2007).
52 High Seas Alliance “A Legally Binding Instrument For The Conservation of Marine Life on the High Seas” http://

KLJKVHDVDOOLDQFH�RUJ�VLWHV�KLJKVHDVDOOLDQFH�RUJ�¿OHV�+6$B/HJDOO\B%LQGLQJB7UHDW\BMXQH����B(QJOLVK�SGI������
Accessed 22 March 2019.
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sustainable use of marine life in ABNJ.53 At this meeting governments agreed to meet to develop 
the draft text of this legally binding instrument and to request that the U.N. General Assembly 
HVWDEOLVK�DQ�LQWHUJRYHUQPHQWDO�FRQIHUHQFH�WR�¿QDOL]H�WKLV�LQVWUXPHQW�54

A resolution, “Development of an international legally-binding instrument under the 
United Nations Convention on the Law of the Sea on the conservation and sustainable use of 
marine biological diversity of areas beyond national jurisdiction” was adopted by the UNGA 
on 19 June 2015.55�7KH�¿UVW�PHHWLQJ�RI� WKH� LQWHUJRYHUQPHQWDO�FRQIHUHQFH�LQ�%%1-�ZDV�KHOG� LQ�
1HZ�<RUN�LQ�6HSWHPEHU������DQG�LWV�RQJRLQJ�ZRUNV�KDV�GLUHFW�LQÀXHQFH�LRQ�WKH�$76��HYHQ�WKRXJK�
the ATCM has not formally engaged with the BBNJ process.

5. Biological Prospecting
While the Madrid Protocol provides a comprehensive regime to regulate the Antarctic environment, 
a number of challenges still remain. These challenges centre on emergent issues such as Antarctic 
biological prospecting (bio prospecting).56 The issue of bio prospecting activities and related 
outcomes is relatively new to the Antarctic Treaty Consultative Parties (ATCPs). Although bio 
SURVSHFWLQJ�KDV�EHHQ�RFFXUULQJ�IURP�WKH�����V��LW�ZDV�QRW�XQWLO������WKDW�WKH�6FLHQWL¿F�&RPPLWWHH�
on Antarctic Research (SCAR) addressed this issue. While the ATCMs have received information 
and working papers on this topic there has yet to be any decision within the ATS on regulating 
biological prospecting.57

6. Climate Change
$QWDUFWLFD� LV�SURYLGLQJ� LPSRUWDQW�GDWD�RQ�FOLPDWH�FKDQJH��DQG�FRQVLGHUDEOH�VFLHQWL¿F�H൵RUW�KDV�
been directed at increasing understanding of the role of Antarctica in the global climate system.58 
7KH�$QWDUFWLF�DQG�6RXWKHUQ�2FHDQ�DOVR�IDFH�GLUHFW�H൵HFWV�RI�JOREDO�FOLPDWH�FKDQJH��ZLWK�SRWHQWLDO�
impacts on sea-ice and marine ecosystems, as well as on terrestrial Antarctica.59 Research from 
Antarctica and the Southern Ocean is, however, increasingly important in ongoing responses to 
climate change.60

53 Ninth Meeting of the Ad Hoc Open-ended Informal Working Group, http://sdg.iisd.org/events/ninth-ad-hoc-open-
ended-informal-working-group-to-study-issues-relating-to-the-conservation-and-sustainable-use-of-marine-bbnj/.

54 Ibid.
55 United Nations General Assembly, 2015 A/RES/69/292.
56 J Jabour “Biological Prospecting in Antarctica: Fair game?” in A-M Brady (editor) The Emerging Politics of Antarctica 

(Abingdon: Routledge, 2013) 242–257.
57 Ibid.
58 note 37.
59 note 23.
60 M Haward “Climate change and the Southern Ocean: the regime complex for regional governance” in Paul G. Harris 

(editor) &OLPDWH�&KDQJH�DQG�2FHDQ�*RYHUQDQFH��3ROLWLFV�DQG�3ROLF\�IRU�7KUHDWHQHG�6HDV�(Cambridge, Cambridge 
University Press, 2019): 201–214.
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V. 7ඁൾ�(ආൾඋൾඇർൾ�ඈൿ�ൺඇ�$ඇඍൺඋർඍංർ�5ൾංආൾ�&ඈආඉඅൾඑ61

A number of regimes and instruments have areas of application that include the Southern Ocean. 
These include, inter alia, the Law of the Sea Convention, (LOSC)62 the International Convention 
for the Regulation of Whaling (ICRW),63 the Convention for the Prevention of Pollution from 
Ships (MARPOL),64 the Convention on Migratory Species of Wild Animals (CMS)65 and the 
Convention on International Trade of Endangered Species Wild Flora and Flora (CITES).66 In 
DGGLWLRQ�� JOREDO� UHJLPHV� JRYHUQLQJ� WKH� ZRUOG¶V� FXOWXUDO� DQG� QDWXUDO� KHULWDJH� �WKH� &RQYHQWLRQ�
Concerning the Protection of World Cultural and Natural Heritage – World Heritage Convention)67, 
biodiversity (the Convention on Biological Diversity – CBD)68 and climate change (the United 
Nations Framework Convention on Climate Change – UNFCCC)69�KDYH�LQFUHDVLQJ�LQÀXHQFH�RQ�
Antarctica and the Southern Ocean.

The increasing interplay between the ATS and these instruments suggests an emerging ‘regime 
complex¶�LQ�$QWDUFWLFD�DQG�WKH�6RXWKHUQ�2FHDQ��$�UHJLPH�FRPSOH[�LV�GH¿QHG�µDV�D�ORRVHO\�FRXSOHG�
VHW�RI�VSHFL¿F�UHJLPHV¶70�µWKDW�SHUWDLQ�WR�WKH�VDPH�LVVXH�GRPDLQ�RU�VSDWLDOO\�GH¿QHG�DUHD�«�DQG�
LQWHUDFW�ZLWK�RQH�DQRWKHU� LQ� WKH�VHQVH� WKDW� WKH�RSHUDWLRQ�RI�HDFK�D൵HFWV� WKH�SHUIRUPDQFH�RI� WKH�
RWKHUV¶�71 Interplay involving signatory states and non-state actors with interests in Antarctica and 
the Southern Ocean, such as the International Association of Antarctica Tour Operators (IAATO) 
and the Antarctic and Southern Ocean Coalition (ASOC), has increased since key non-state actors 
were formally included as observers to the ATCM in the early 1980s.72

$V�GLVFXVVHG�DERYH��D�QXPEHU�RI�GL൵HUHQW�UHJLPHV�DQG�LQVWLWXWLRQV��WKH�QXPEHU�DQG�VFRSH�RI�
ZKLFK�KDYH�JURZQ�VLJQL¿FDQFH�LQ�WKH�SDVW�¿YH�GHFDGHV�73 govern human activity in the Antarctic 
and Southern Ocean region. Activities in other regimes giving rise to interplay with the ATS 

61 This section is derived from M Haward “Contemporary Challenges to the Antarctic Treaty and Antarctic Treaty 
System: Australian Interests, Interplay and the Evolution of a Regime Complex” (2017) 9, 1 Australian Journal 
RI�0DULWLPH�DQG�2FHDQ�$ৼDLUV 21–24; and J McGee and M Haward “Antarctic Governance in a Climate Changed 
World” (2019) 11, 2 $XVWUDOLDQ�-RXUQDO�RI�0DULWLPH�DQG�2FHDQ�$ৼDLUV in press.

62 United Nations Convention on the Law of the Sea, 1833 UNTS 3; 21 ILM 1261 (1982).
63 International Convention for the Regulation of Whaling, 62 Stat. 1716; 161 UNTS 72.
64 International Convention for the Prevention of Pollution from Ships, 12 ILM 1319 (1973); TIAS No. 10,561; 34 UST 

3407; 1340 UNTS 184.
65 Convention on Migratory Species, note 15.
66 Convention on International Trade in Endangered Species Wild Flora and Flora, 27 UST 1087; TIAS 8249; 993 UNTS 

243.
67 Convention Concerning the Protection of World Cultural and Natural Heritage, 1037 UNTS 151; 27 UST 37; 11 ILM 

1358 (1972).
68 Convention on Biological Diversity 31 ILM 842 (1992).
69 United Nations Framework Convention on Climate Change, 1771 UNTS 107; S. Treaty Doc No. 102-38; U.N. Doc. 

A/AC.237/18 (Part II)/Add.1; 31 ILM 849 (1992).
70 K Raustiala and D Victor “The Regime Complex for Plant Genetic Resources” (2004) 58, 2 ,QWHUQDWLRQDO�2UJDQL]DWLRQ�

277.
71 O R Young, note 17 at 394.
72 M Haward, note 61.
73 R Mitchell ,QWHUQDWLRQDO�3ROLWLFV�DQG�WKH�(QYLURQPHQW (London, Sage Publications, 2010).
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WKDW�OHDGV�WR�D�µUHJLPH�FRPSOH[¶74 – potentially provides a wider and more nuanced lens on the 
SURFHVVHV�DQG�H൵HFWV�RI� LQWHUSOD\�EHWZHHQ� LQWHUQDWLRQDO� LQVWLWXWLRQ�75 Regime complexes are, as 
noted by Keohane and Victor, ‘outcomes that emerge from real-world political, organizational and 
LQIRUPDWLRQDO�FRQVWUDLQWV¶�76

The Antarctic and Southern Ocean regime complex has generally evolved rather than been 
the outcome of deliberate global design. It is important to recognize that design can play a part 
KHUH��XVXDOO\�LQ�WHUPV�RI�VSHFL¿F�DQG�GHOLEHUDWH�GHFLVLRQV�UHFRUGHG�LQ�WKH�SUHDPEOH�RU�WH[W�RI�DQ�
instrument claiming or deferring competence (for example, the express recognition in CAMLR 
convention of IWC competence over whaling). As noted by Keohane and Victor, a regime complex 
arises through “connections”.77 That is, the regime complex is the product of an ongoing pattern 
of interplay between institutions as issues emerge, in the absence of an overall architecture or 
hierarchy that might structure the whole set of relevant institutions.78

VI. &ඈඇർඅඎඌංඈඇ

The ATS has been the primary and preeminent regime governing the Antarctic and Southern Ocean 
from the early 1960s. It has addressed key problem areas such as peaceful use of the region, 
maintaining international collaboration over science and managing geopolitical tensions between 
claimants and other parties. At the same time the ATS has been faced with development of sectorally 
focused regimes in areas such as marine pollution, natural and cultural heritage, and species and 
biodiversity protection that together have together contributed to an emergent regime complex in 
the Southern Ocean.79

The ATCM is likely to face further competition in issue areas such as marine biodiversity 
conservation. Interplay over climate change issues in the broader regime complex is however, 
identifying elements of complementarity and congruence, with the ATS increasing engaging 
with climate change. The ATCM has increasingly engaged with the climate change regime since 
2010–12.80 These developments suggest future governance of Antarctica and Southern Ocean 
is likely to focus on managing regime interplay between the ATS and other environmental and 
resource management regimes. Such interplay will likely require new and profound institutional 
resilience within the ATS, providing useful insights into the evolution of a regime complex.

$FNQRZOHGJHPHQW
The author acknowledges the generous support of the New Zealand Law Foundation for assistance 
to travel to Wellington in November 2018 to present this work.

74 note 59.
75 O S Stokke and S Oberthür, “Introduction: Institutional Interaction and Global Environmental Change” in S. Oberthür 

and O.S. Stokke (editors) 0DQDJLQJ�,QVWLWXWLRQDO�&RPSOH[LW\��5HJLPH�,QWHUSOD\�DQG�*OREDO�(QYLURQPHQWDO�&KDQJH 
(Cambridge, Mass. MIR Press, 2011) 12–13.

76 R Keohane and D Victor “The Regime Complex for Climate Change” (2011) 9, 1 Perspectives on Politics 7 at 19.
77 Ibid.
78 Ibid at 8.
79 McGee and Haward, note 61.
80 Ibid.
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I. ,ඇඍඋඈൽඎർඍංඈඇ

6FLHQWL¿F�UHVHDUFK�LV�ERWK�D�SULRULW\2�DQG�WKH�µFXUUHQF\�RI�FUHGLELOLW\¶�LQ�WKH�$QWDUFWLF��,W�LV�D�OHJLWLPDWH�
peaceful activity that is part of the object and purpose of the Antarctic Treaty – peace and science.3 
6FLHQWL¿F�HQGHDYRXU�HOHYDWHV�RUGLQDU\�FRQWUDFWLQJ�VWDWHV�WR�FRQVXOWDWLYH��GHFLVLRQ�PDNLQJ��VWDWHV�4 
6WDWHV�XVH�WKH�H[LVWHQFH�RI�WKHLU�VFLHQWL¿F�UHVHDUFK�SURJUDPV�DV�WKH�SDWKZD\�LQWR�$QWDUFWLFD�DQG�
for some, also as a hedge against being excluded from future resource development. Nevertheless, 
PDQ\�VFLHQWL¿F�UHVXOWV�DUH�EHFRPLQJ�LQFUHDVLQJO\�LPSRUWDQW�DQG�XVHIXO�LQ�XQGHUVWDQGLQJ�WRGD\¶V�
changing environmental conditions. The value of Antarctic-derived research should not be 
underestimated. 

(DUO\�$QWDUFWLF� VFLHQWL¿F� UHVHDUFK�ZDV� ODUJHO\� FXULRVLW\�GULYHQ��ZLWK� VFLHQWLVWV� H[SORULQJ� DQ�
unknown continent and its surrounding water for new knowledge. They anticipated novelty because 
of the unusual natural regimes such as ice, light, temperature, salinity and prolonged isolation.

The author of one history of Antarctic science, Gordon Fogg,5�FKRVH�WR�XVH�WKH�ZRUG�µVFLHQFH¶�
in the singular rather than the plural as a way of highlighting the holistic nature of research in and 
about the Antarctic. This holism, he speculated, was partly a product of the necessity for scientists 
IURP�PDQ\�GL൵HUHQW�GLVFLSOLQHV�WR�VKDUH�ORJLVWLFV�DQG�UHVRXUFHV�LQ�SXUVXLW�RI�WKHLU�RZQ�VFLHQWL¿F�
knowledge about the remote, inhospitable south. The closeness this requires is not only physical, 
EXW� LQWHOOHFWXDO� DV� ZHOO�� 7KH� FRQWHPSRUDU\� PHOGLQJ� RI� VFLHQWL¿F� GLVFLSOLQHV�� H�J�� ELRORJLFDO�
oceanography, attests to the importance of deeper and broader understanding of the connectedness 
RI�RXU�ZRUOG��LQ�WKLV�FDVH�KRZ�RFHDQRJUDSKLF�SURFHVVHV�LQÀXHQFH�OLYLQJ�WKLQJV�LQ�HFRV\VWHPV��7KH�
KROLVWLF�RXWORRN��)RJJ�VXJJHVWHG��ZDV�RQH�RI�WKH�GH¿QLQJ�IHDWXUHV�RI�$QWDUFWLF�UHVHDUFK�DQG�QRW�
RQO\�LV� WKLV�UDUH�ZLWKLQ� WKH�FRPSHWLWLYH��GLVFLSOLQH�EDVHG�VFLHQWL¿F�FRPPXQLW\��EXW� LW� LV�DOVR�µRI�
JUHDW�YDOXH�WR�SUHVHQW�GD\�VFLHQFH¶�6

Today, greater knowledge about Antarctica has led to the employment of more technologically 
sophisticated equipment and procedures in the search for new information. This has given 
researchers access to high quality, high value data, and resources of high commercial interest, e.g. 
IRU�SKDUPDFHXWLFDO�DQG�QXWUDFHXWLFDO�FRPSDQLHV¶�SRWHQWLDO�GRZQVWUHDP�GHYHORSPHQW�RI�SURGXFWV�
of high commercial value.

1 Institute for Marine and Antarctic Studies, University of Tasmania, Hobart, Tasmania, Australia. Email:  
julia.jabour@utas.edu.au.

2 Protocol on Environmental Protection to the Antarctic Treaty, 30 ILM 1461 (Madrid Protocol) Article 3.3.
3 Antarctic Treaty, 402 UNTS 71, Articles II and I.
4 Ibid, Article IX.2.
5 Gordon Fogg, A history of Antarctic science (CUP, 1992).
6 Ibid, pp 1–2.
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7RGD\¶V�UHVHDUFK�LV�SURYLGLQJ�HYLGHQFH�RI�WKH�GUDPDWLF��VRPHWLPHV�LUUHYHUVLEOH�FKDQJHV�WKDW�DUH�
occurring in the Antarctic, e.g. record high atmospheric temperatures7 and melting ice contributing 
to sea level rise,8 along with historical evidence of CO2 in the atmosphere and what this means for 
ocean pH and living organisms.9�7KLV�NQRZOHGJH�LV�ERWK�LQWULQVLFDOO\�VFLHQWL¿FDOO\�YDOXDEOH�DQG�RI�
great utility in explaining or predicting global events.10

7KHUH�DUH�WZR�SULQFLSDO�RSSRUWXQLWLHV�WR�IHHG�VFLHQWL¿F�UHVHDUFK�UHVXOWV�LQWR�GHFLVLRQ�PDNLQJ�
bodies within the Antarctic legal regime. First, national Antarctic science programs, in part informed 
E\�WKH�QHHGV�DQG�GLUHFWLRQV�RI�WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5���IHHG�WKHLU�
UHVHDUFK�UHVXOWV�LQWR�WKHLU�FRXQWU\¶V�GHOHJDWLRQV�WR�&RPPLWWHH�IRU�(QYLURQPHQWDO�3URWHFWLRQ��&(3��
meetings. Each year the CEP meets and discusses the implementation of the Madrid Protocol.11 
7KH�PHHWLQJ¶V�GLVFXVVLRQV�DQG�DQ\�UHFRPPHQGDWLRQV�WKH�3DUWLHV�DJUHH�WR�PDNH�DUH�UHÀHFWHG�LQ�D�
report presented to the annual decision-making body, the Antarctic Treaty Consultative Meeting 
(ATCM). The CEP itself cannot make measures of a legally binding nature; it can only advise. 
6RPHWLPHV� WKDW� DGYLFH� LV� QRW� KHHGHG� DV� FRQWHQWLRXV� LVVXHV�� VXFK� DV� SURYLGLQJ� D� GH¿QLWLRQ� RI�
µELRORJLFDO�SURVSHFWLQJ¶��DUH�SXW�RQ�WKH�EDFN�EXUQHU�IRU�FRQWLQXLQJ�GLVFXVVLRQ�12

Secondly, the national programs conduct research of relevance and present its results to the 
6FLHQWL¿F�&RPPLWWHH�RQ�WKH�&RQVHUYDWLRQ�RI�$QWDUFWLF�0DULQH�/LYLQJ�5HVRXUFHV��6&�&$0/5���$V�
with the CEP, SC-CAMLR meets and discusses the operation of its parent instrument – the CAMLR 
Convention13 – and provides advice and recommendations in its report to the decision-making 
body, the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR). 
CCAMLR can, and does, make legally binding decisions annually on both environmental protection 
and resource harvesting. It also defers decisions on contentious issues, as the slow adoption of 
marine protected areas illustrates.14

The ATCM and CCAMLR are the only two Antarctic forums where recommendations from 
WKHLU�VFLHQWL¿F�DQG�WHFKQLFDO�RUJDQLVDWLRQV�DUH�GLVFXVVHG�DQG�ZKHUH�PHDVXUHV�±�L�H��QHZ�ODZV�±�FDQ�
EH�PDGH��3UHYLRXVO\��YHU\�OLWWOH�DWWHQWLRQ�ZDV�SDLG�WR�WKH�µTXDOLW\¶�RI�VFLHQWL¿F�UHVHDUFK��EXW�WKLV�LV�
changing, with new guidance issued for the attainment of Consultative Party status. There is also 
LQFUHDVLQJ�VSHFXODWLRQ�DERXW�WKH�SROLWLFLVDWLRQ�RI�VFLHQWL¿F�UHVHDUFK��7KLV�LV�KDUGO\�VXUSULVLQJ�VLQFH�
PRVW�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�LV�JRYHUQPHQW�IXQGHG�DQG�JRYHUQPHQWV�VRPHWLPHV�ZDQW�QHHG�

7 1DWLRQDO� $HURQDXWLFDO� DQG� 6SDFH� $GPLQLVWUDWLRQ� �1$6$�� µ$QWDUFWLFD� PHOWV� XQGHU� LWV� KRWWHVW� GD\V� RQ� UHFRUG¶�
https://earthobservatory.nasa.gov/images/146322/antarctica-melts-under-its-hottest-days-on-record (accessed 
02 March 2020).

8 &KULV�7XUQH\�HW�DO��µ(DUO\�/DVW�,QWHUJODFLDO�RFHDQ�ZDUPLQJ�GURYH�VXEVWDQWLDO�LFH�PDVV�ORVV�IURP�$QWDUFWLFD¶��31$6, 
2020, DOI: 10.1073/pnas.1902469117.

9 Y Yan et al, ‘Two-million-year-old snapshots of atmospheric gases from Antarctic ice, 1DWXUH 574, 663–666 (2019) 
https://doi.org/10.1038/s41586-019-1692-3; J Gardner et al, ‘Southern Ocean pteropods at risk from ocean warming 
DQG�DFLGL¿FDWLRQ¶��Marine Biology 165, 8 2018, https://doi.org/10.1007/s00227-017-3261-3.

10 (�J��(OHDQRU�)UDMND�:LOOLDPV�HW�DO��µ$WODQWLF�0HULGLRQDO�2YHUWXUQLQJ�&LUFXODWLRQ��2EVHUYHG�7UDQVSRUW�DQG�9DULDELOLW\¶��
Frontiers in Marine Science, 07 June 2019 https://doi.org/10.3389/fmars.2019.00260.

11 Madrid Protocol, Articles 11 and 12.
12 -XOLD�-DERXU��µ%LRORJLFDO�3URVSHFWLQJ��7KH�HWKLFV�RI�H[FOXVLYH�UHZDUG�IURP�$QWDUFWLF�DFWLYLWLHV¶�����Ethics in Science 

and Environmental Politics (2010) 19.
13 Convention on the Conservation of Antarctic Marine Living Resources (CAMLR Convention) 19 ILM 837.
14 'DQLHOOH�6PLWK�DQG�-XOLD�-DERXU��µ03$V�LQ�$%1-��/HVVRQV�IURP�WZR�KLJK�VHDV�UHJLPHV¶��,&(6�-RXUQDO�RI�0DULQH�

Science (2017) https://doi.org/10.1093/icesjms/fsx189.
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UHVHDUFK�UHVXOWV�WKDW�VXSSRUW��UDWKHU�WKDQ�LQIRUP��WKHLU�SROLFLHV��7KLV�SDSHU�EULHÀ\�H[DPLQHV�WKHVH�
issues in an attempt to evaluate how science is used to inform decision-making in the Antarctic.

II. 7ඁൾ�2උංංඇ�ൺඇൽ�9ൺඅංൽංඍඒ�ඈൿ�6ർංൾඇർൾ�3උංඈඋංඍඒ

7KHUH� DUH� D� QXPEHU� RI� VSHFL¿F� UHIHUHQFHV� WR� VFLHQFH� LQ� WKH�$QWDUFWLF� 7UHDW\� DQG� LWV� 0DGULG�
3URWRFRO�WKDW�VXSSRUW�VFLHQWL¿F�UHVHDUFK�DV�D�KLJK�VWDWXV�DFWLYLW\��)LUVW��LQ�WKH�7UHDW\¶V�3UHDPEOH��
the following words appear:

$FNQRZOHGJLQJ� WKH� VXEVWDQWLDO� FRQWULEXWLRQV� WR� VFLHQWL¿F� NQRZOHGJH� UHVXOWLQJ� IURP� LQWHUQDWLRQDO�
FRRSHUDWLRQ�LQ�VFLHQWL¿F�LQYHVWLJDWLRQ�LQ�$QWDUFWLFD�

&RQYLQFHG�WKDW�WKH�HVWDEOLVKPHQW�RI�D�¿UP�IRXQGDWLRQ�IRU�WKH�FRQWLQXDWLRQ�DQG�GHYHORSPHQW�RI�VXFK�
FRRSHUDWLRQ�RQ� WKH�EDVLV�RI� IUHHGRP�RI� VFLHQWL¿F� LQYHVWLJDWLRQ� LQ�$QWDUFWLFD�DV� DSSOLHG�GXULQJ� WKH�
,QWHUQDWLRQDO�*HRSK\VLFDO�<HDU�DFFRUGV�ZLWK�WKH�LQWHUHVWV�RI�VFLHQFH�DQG�WKH�SURJUHVV�RI�DOO�PDQNLQG�«

7KHUH�DUH�GL൵HULQJ�RSLQLRQV�DERXW�WKH�OHJDO�VWDWXV�RI�VWDWHPHQWV�LQ�D�WUHDW\¶V�SUHDPEOH�15 Irrespective 
RI�ZKHWKHU�\RX�FRQVLGHU�SUHDPEXODU�SDUDJUDSKV�DV�PHUHO\�µFHUHPRQLDO¶�RU�µVXEVWDQWLYH¶�LQ�ODZ�16 
let us conclude, as Hulme does, that preamble text does matter in a search for context, and in the 
GHWHUPLQDWLRQ�RI�D�WUHDW\¶V�REMHFW�DQG�SXUSRVH��

In this case it is clear that the 1957–58 IGY played an important role in the creation of the 
conditions for, if not the wording itself, of the Antarctic Treaty. The travaux préparatoires17 provide 
XVHIXO�LQVLJKWV�LQWR�WKH�RULJLQ�DQG�LQWHQWLRQ�RI�WKH�VFLHQWL¿F�REOLJDWLRQV�FRQWDLQHG�ERWK�KHUH�DQG�LQ�
WKH�¿UVW�WKUHH�DUWLFOHV�RI�WKH�$QWDUFWLF�7UHDW\��ZKHUH�WKH�PRVW�VXEVWDQWLYH�HYLGHQFH�LV�IRXQG��

ARTICLE I 

��� 7KH�SUHVHQW�7UHDW\�VKDOO�QRW�SUHYHQW�WKH�XVH�RI�PLOLWDU\�SHUVRQQHO�RU�HTXLSPHQW�IRU�VFLHQWL¿F�
research or for any other peaceful purpose. 

ARTICLE II 

� )UHHGRP�RI�VFLHQWL¿F�LQYHVWLJDWLRQ�LQ�$QWDUFWLFD�DQG�FRRSHUDWLRQ�WRZDUG�WKDW�HQG��DV�DSSOLHG�
during the International Geophysical Year, shall continue, subject to the provisions of the 
present Treaty. 

ARTICLE III

��� ,Q� RUGHU� WR� SURPRWH� LQWHUQDWLRQDO� FRRSHUDWLRQ� LQ� VFLHQWL¿F� LQYHVWLJDWLRQ� LQ� $QWDUFWLFD�� DV�
provided for in Article II of the present Treaty, the Contracting Parties agree that, to the greatest 
extent feasible and practicable: 

�D��� LQIRUPDWLRQ�UHJDUGLQJ�SODQV�IRU�VFLHQWL¿F�SURJUDPV�LQ�$QWDUFWLFD�VKDOO�EH�H[FKDQJHG�WR�
SHUPLW�PD[LPXP�HFRQRP\�DQG�H൶FLHQF\�RI�RSHUDWLRQV��

�E��� VFLHQWL¿F�SHUVRQQHO�VKDOO�EH�H[FKDQJHG�LQ�$QWDUFWLFD�EHWZHHQ�H[SHGLWLRQV�DQG�VWDWLRQV��

�F��� VFLHQWL¿F�REVHUYDWLRQV�DQG�UHVXOWV�IURP�$QWDUFWLFD�VKDOO�EH�H[FKDQJHG�DQG�PDGH�IUHHO\�
available. 

15 0�+XOPH��µ3UHDPEOHV�LQ�7UHDW\�,QWHUSUHWDWLRQ¶������University of Pennsylvania Law Review (2016) 5: 1281–1343s.
16 Ibid, p 1289.
17 Many of these documents are available from the new searchable Antarctic Documents Database, hosted by the Library 

of the University of Tasmania, https://www.utas.edu.au/library/atadd (accessed 20 March 2020).
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2.  In implementing this Article, every encouragement shall be given to the establishment of 
cooperative working relations with those Specialized Agencies of the United Nations and other 
LQWHUQDWLRQDO�RUJDQL]DWLRQV�KDYLQJ�D�VFLHQWL¿F�RU�WHFKQLFDO�LQWHUHVW�LQ�$QWDUFWLFD��

6FLHQWL¿F� UHVHDUFK� LV� FOHDUO\� D� VLJQL¿FDQW� FRPSRQHQW� RI� D� 3DUW\¶V� OHJLWLPDWH� SUHVHQFH� LQ� WKH�
Antarctic, and thus also provides a platform for States wishing to have access to current or future 
UHVRXUFHV��7KLV�LV�DPSOL¿HG�E\�WKH�IDFW�WKDW�WKH�ERQD�¿GHV for being elevated from a contracting to 
a consultative party in the Antarctic Treaty Consultative Meeting is thus:

ARTICLE IX

2. Each Contracting Party which has become a party to the present Treaty by accession under 
Article XIII shall be entitled to appoint representatives to participate in the meetings referred to 
in paragraph 1 of the present Article, during such time as that Contracting Party demonstrates 
LWV�LQWHUHVW�LQ�$QWDUFWLFD�E\�FRQGXFWLQJ�VXEVWDQWLDO�VFLHQWL¿F�UHVHDUFK�DFWLYLW\�WKHUH��VXFK�DV�WKH�
HVWDEOLVKPHQW�RI�D�VFLHQWL¿F�VWDWLRQ�RU�WKH�GHVSDWFK�RI�D�VFLHQWL¿F�H[SHGLWLRQ�

The Madrid Protocol, which is the environmental instrument through which the possible impact 
RI�DOO�DXWKRULVHG�KXPDQ�DFWLYLW\�±�LQFOXGLQJ�VFLHQWL¿F�UHVHDUFK�±�LQ�WKH�$QWDUFWLF�LV�DSSUDLVHG��KDV�
IXUWKHU�PDQGDWHG�WKLV�VWURQJ�VFLHQWL¿F�LPSHUDWLYH��¿UVW��LQ�LWV�3UHDPEOH�

$FNQRZOHGJLQJ� IXUWKHU� WKH�XQLTXH�RSSRUWXQLWLHV�$QWDUFWLFD�R൵HUV� IRU� VFLHQWL¿F�PRQLWRULQJ�RI� DQG�
UHVHDUFK�RQ�SURFHVVHV�RI�JOREDO�DV�ZHOO�DV�UHJLRQDO�LPSRUWDQFH�«�

Then in its second Article on objective and designation: 

The Parties commit themselves to the comprehensive protection of the Antarctic environment and 
dependent and associated ecosystems and hereby designate Antarctica as a natural reserve, devoted 
to peace and science.

To emphasise the point, this is carried over to its third Article on environmental principles:

1.1 The protection of the Antarctic environment and dependent and associated ecosystems and the 
intrinsic value of Antarctica, including its wilderness and aesthetic values and its value as an 
DUHD�IRU�WKH�FRQGXFW�RI�VFLHQWL¿F�UHVHDUFK

«

����� «

�E�� «

�YL�� GHJUDGDWLRQ� RI�� RU� VXEVWDQWLDO� ULVN� WR�� DUHDV� RI� ELRORJLFDO�� VFLHQWL¿F�� KLVWRULF��
DHVWKHWLF�RU�ZLOGHUQHVV�VLJQL¿FDQFH�

(c) activities in the Antarctic Treaty area shall be planned and conducted on the basis of 
LQIRUPDWLRQ� VX൶FLHQW� WR�DOORZ�SULRU� DVVHVVPHQWV�RI�� DQG� LQIRUPHG� MXGJPHQWV�DERXW��
their possible impacts on the Antarctic environment and dependent and associated 
HFRV\VWHPV�DQG�RQ�WKH�YDOXH�RI�$QWDUFWLFD�IRU�WKH�FRQGXFW�RI�VFLHQWL¿F�UHVHDUFK

«

3.3. Activities shall be planned and conducted in the Antarctic Treaty area so as to accord priority 
WR�VFLHQWL¿F�UHVHDUFK�DQG�WR�SUHVHUYH�WKH�YDOXH�RI�$QWDUFWLFD�DV�DQ�DUHD�IRU�WKH�FRQGXFW�RI�VXFK�
research, including research essential to understanding the global environment. 

+RZHYHU��WKHUH�LV�D�PDMRU�OLPLWDWLRQ�RQ�WKLV�SULRULW\�JLYHQ�WR�VFLHQWL¿F�UHVHDUFK�
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����� $FWLYLWLHV�XQGHUWDNHQ�LQ�WKH�$QWDUFWLF�7UHDW\�DUHD�SXUVXDQW�WR�VFLHQWL¿F�UHVHDUFK�SURJUDPPHV��
tourism and all other governmental and non-governmental activities in the Antarctic Treaty 
area for which advance notice is required in accordance with Article VII (5) of the Antarctic 
Treaty, including associated logistic support activities, shall: 

(a)  take place in a manner consistent with the principles in this Article; and 

�E��� EH�PRGL¿HG��VXVSHQGHG�RU�FDQFHOOHG� LI� WKH\�UHVXOW� LQ�RU� WKUHDWHQ� WR�UHVXOW� LQ� LPSDFWV�
upon the Antarctic environment or dependent or associated ecosystems inconsistent 
with those principles.

These extensive references quoted in full add substance to the argument that while the law gives 
FRQVLGHUDEOH�ZHLJKW� WR� VFLHQWL¿F� HQGHDYRXU�� VFLHQWL¿F� UHVHDUFK� VKRXOG� QRW� EH� D� SULRULW\� DW� DQ\�
FRVW�±�SDUWLFXODUO\�HQYLURQPHQWDO��7R�FRPSOLFDWH�PDWWHUV�IXUWKHU��WKHUH�LV�QR�GH¿QLWLRQ�RI�µVFLHQWL¿F�
UHVHDUFK¶� LQ� LQWHUQDWLRQDO� ODZ��HVVHQWLDOO\�DQ\�DFWLYLW\� WKDW�¿WV�ZLWKLQ�D�FDWHJRU\�RI�D�SXUVXLW�RI�
NQRZOHGJH� ZRXOG� EH� DFFHSWDEOH��$V� *RJDUW\� SRLQWHG� RXW�� E\� IDLOLQJ� WR� GH¿QH� ZKDW� VFLHQWL¿F�
research was, or was not, in the Australia v. Japan Whaling Case, the International Court of Justice 
DOVR�µIDLOHG�WR�WDNH�WKH�RSSRUWXQLW\�WR�R൵HU�D�FOHDU�GHWHUPLQDWLRQ�WR�VWDWHV�RQ�WKHLU�OHJDO±VFLHQWL¿F�
REOLJDWLRQV�ZLWKLQ�LQWHUQDWLRQDO�ODZ¶�18

,Q� WKH�$QWDUFWLF�FRQWH[W��QRW�RQO\� LV� UHVHDUFK�QRW�GH¿QHG��EXW�DOVR� WKHUH�KDV�EHHQ�YHU\� OLWWOH�
DWWHQWLRQ�SDLG�WR�WKH�TXDOLW\�RI�VFLHQWL¿F�UHVHDUFK��SURYLGLQJ�LW�LV�FDUULHG�RXW�LQ�D�PDQQHU�FRQVLVWHQW�
with the laws of peace, collaboration and environmental evaluation. However, recent discussions 
in the ATCM have begun to address this shortcoming. 

III. �,ൽൾඇඍංൿංർൺඍංඈඇ�ൺඇൽ�2උൺඇංඌൺඍංඈඇ�ඈൿ�6ർංൾඇඍංൿංർ�5ൾඊඎංඋൾආൾඇඍඌ�

7KH�LGHQWL¿FDWLRQ�DQG�RUJDQLVDWLRQ�RI�PDQ\�RI�WKH�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�UHTXLUHPHQWV�DUH�
FRQGXFWHG�E\�WZR�NH\�$QWDUFWLF�ERGLHV�±�WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5��
DQG�WKH�&RXQFLO�RI�0DQDJHUV�RI�1DWLRQDO�$QWDUFWLF�3URJUDPPHV��&201$3���:KLOH�YHU\�GL൵HUHQW�
bodies, together they play crucial yet understated roles in protecting Antarctica.

A. SCAR

7KH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5���HVWDEOLVKHG�LQ�������LV�DQ�LQWHUQDWLRQDO�
non-governmental organisation (NGO) outside the Antarctic Treaty System, that is a member of 
the International Council for Science. It is the body with carriage of the organisation of Antarctic 
VFLHQWL¿F�UHVHDUFK�19

6&$5¶V� PDQGDWH� LV� µWKH� LQLWLDWLRQ�� SURPRWLRQ� DQG� FR�RUGLQDWLRQ� RI� VFLHQWL¿F� UHVHDUFK� LQ�
$QWDUFWLFD¶�20� 6&$5� DOVR� SURYLGHV� LQWHUQDWLRQDO�� LQGHSHQGHQW� VFLHQWL¿F� DGYLFH� WR� WKH�$QWDUFWLF�
Treaty System and other bodies. SCAR members are usually but not always Antarctic Treaty 
Contracting Parties, e.g. the Islamic Republic of Iran is an Associate Member of SCAR, though 
not a Party to the Antarctic Treaty.

18 Brendan Gogarty, ‘Conceptions and (Mis)conceptions of Science in International Treaties; the ICJ Whaling Case in 
&RQWH[W¶��7KH�<HDUERRN�RI�3RODU�/DZ�9,, (2015) 607–622, 607.

19 6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��KWWSV���ZZZ�VFDU�RUJ���DFFHVVHG����0DUFK�������
20 Ibid, What is SCAR?, https://www.scar.org/about-us/scar-overview/ (accessed 18 March 2020).
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$FFRUGLQJ� WR� 6&$5¶V� 6WUDWHJLF� 3ODQ� ����±���� LWV� YLVLRQ� LV� WR� EH� DQ� µHQJDJHG�� DFWLYH��
IRUZDUG�ORRNLQJ� RUJDQL]DWLRQ� WKDW� SURPRWHV�� IDFLOLWDWHV�� DQG� GHOLYHUV� VFLHQWL¿F� H[FHOOHQFH� DQG�
HYLGHQFH�EDVHG�SROLF\�DGYLFH�RQ�JOREDOO\�VLJQL¿FDQW�LVVXHV�WKDW�DUH�UHOHYDQW�WR�$QWDUFWLFD¶�21 The 
WDVN�RI�WKH�GHOLYHU\�RI�µSROLF\�DGYLFH¶�LV�LQWHUHVWLQJ��VLQFH�LW�ZRXOG�VHHP�WKDW�DGYLVLQJ�RQ�SROLF\�
would be outside the remit of scientists. However, the relatively new inclusion of policy research, 
with the convening of an Expert Group on Social Sciences and Humanities in 2014, is likely to 
give this task more standing.

6&$5¶V� REMHFWLYHV�� WKHUHIRUH�� DUH� WR� DPSOLI\� LWV� OHDGHUVKLS� LQ�$QWDUFWLF� UHVHDUFK� E\� IXUWKHU�
strengthening and expanding high-quality collaborative and visionary Antarctic research and to 
R൵HU�LQGHSHQGHQW�VFLHQWL¿F�DGYLFH�WR�$7&0V�DQG�RWKHU�ERGLHV�GHDOLQJ�ZLWK�$QWDUFWLF�DQG�6RXWKHUQ�
Ocean matters. SCAR is able to enhance and grow research capacity in its member countries 
and enhance public awareness and understanding of Antarctic issues through communication of 
research results. An important job is to facilitate unrestricted and free access to Antarctic research 
data. It routinely submits Working, Information and Background Papers to the ATCM and the CEP; 
in 2019, SCAR submitted a total of 23 papers to these Antarctic meetings.

B. &201$3�

The Council of Managers of National Antarctic Programs (COMNAP) is the body charged with 
the practical day-to-day management of the logistics of operating in the Antarctic.22 Established 
in 1988, COMNAP is an intergovernmental organisation within the Antarctic Treaty System. Its 
PHPEHUVKLS�FRPSULVHV�WKH�QDWLRQDO�R൶FLDOV�UHVSRQVLEOH�IRU�SODQQLQJ��FRQGXFWLQJ�DQG�PDQDJLQJ�
support for science on behalf of their respective governments – all Consultative Parties to the 
Antarctic Treaty.

&201$3¶V�UROH�LV�WR�µGHYHORS�DQG�SURPRWH�EHVW�SUDFWLFH�LQ�PDQDJLQJ�WKH�VXSSRUW�RI�VFLHQWL¿F�
UHVHDUFK�LQ�$QWDUFWLFD¶�23 To achieve this it serves as a forum for developing best practices; facilitates 
and promotes international partnerships (e.g., between states with Southern Ocean search and 
rescue responsibility); provides opportunities and systems for information exchange (primarily via 
its website); and provides the Antarctic Treaty System with objective and practical, technical and 
QRQ�SROLWLFDO�DGYLFH�GUDZQ�IURP�WKH�1DWLRQDO�$QWDUFWLF�3URJUDPV¶�SRRO�RI�H[SHUWLVH��8QOLNH�6&$5��
&201$3�GRHV�QRW�VXJJHVW�WKDW�LW�SURYLGHV�µSROLF\�DGYLFH¶�

But like SCAR, COMNAP does have expert groups. Theirs are air operations, environmental 
protection, safety, marine platforms, advancing critical technologies, joint expert group on human 
biology and medicine, science facilitation, and education, outreach and training. Some of its 
strategic programs include the Antarctic Flight Information Manual, and the new Asset Tracking 
System (for recording the positions of vessels). Only some of the information from these expert 
groups is publicly available.

21 Ibid, Strategic Plan 2017–2022, https://www.scar.org/strategic-plans/774-2017-strategic-plan/ (accessed 18 March 
2020).

22 Council of Managers of National Antarctic Programs, About COMNAP, https://www.comnap.aq/ (accessed 19 March 
2020).

23 Ibid.
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COMNAP also maintains a Station Catalogue, which has information critical for response 
to emergencies because it describes the facilities that are available at each station, and the 
characteristics of that place that give good situational awareness in such times.24

&201$3�KDV�EHHQ�DEOH� WR� LQÀXHQFH� WKH�$7&0�LQ�D�QXPEHU�RI�ZD\V�� LQFOXGLQJ� LQGLFDWLQJ�
EHVW�SUDFWLFH��H�J��IXHO�KDQGOLQJ��ÀLJKW�LQIRUPDWLRQ���HVWDEOLVKLQJ�LQWHUQDWLRQDO�SDUWQHUVKLSV��DOO�WKH�
managers of national Antarctic programs routinely meet to discuss common issues and to provide 
advice to ATCMs), exchanging information (COMNAP submitted a total of seven papers to the 
ATCM in 2019), and providing non-political advice (especially regarding practical matters such as 
safety, mapping and the like).

The kinds of information and advice that both SCAR and COMNAP feed into the ATCM 
DQG�&&$0/5�LV�H[SHUW��EXW�ZKHWKHU�RU�QRW�WKLV�LV�KHHGHG�LV�LQÀXHQFHG�E\�WKH�GHFLVLRQ�PDNHUV�
WKHPVHOYHV��ZKR�DUH�DOVR�WKRVH�WKDW�FRQGXFW�WKH�PDMRULW\�RI�VFLHQWL¿F�UHVHDUFK�SURMHFWV�LQ�DQG�DERXW�
the Antarctic.

IV. 4ඎൾඌඍංඈඇඌ�ඈൿ�4ඎൺඅංඍඒ

6FLHQFH�LV�WKH�FXUUHQF\�RI�FUHGLELOLW\�LQ�$QWDUFWLFD��DQG�VRPH�VFLHQWL¿F�UHVHDUFK�LV�FOHDUO\�RI�KLJK�
value, as the earlier examples illustrate. But some is mildly specious, or even of no value at all. 
The latter does not go unnoticed. For example, a 2014–15 Antarctic Peninsula inspection by a 
joint team from the UK and Czech Republic reported to the 38th ATCM that it found some base 
RFFXSDQWV�ZHUH�RQO\�FRQGXFWLQJ�URXWLQH��RU�QR��VFLHQWL¿F�UHVHDUFK��HYLGHQFHG�E\�ODFN�RI�VFLHQWL¿F�
laboratories and equipment.25 In the most diplomatic terms, the inspectors recommended that, inter 
alia: 

National Antarctic Programmes should ensure they use an appropriate system of expert peer review 
to ensure the science undertaken in Antarctica is of the highest quality and importance, and that its 
impact can be established.26

At the 39th ATCM in 2016, Venezuela – a Contracting Party – was unsuccessful in its bid to 
become a Consultative Party.27 This lead to the convening of an Intersessional Contact Group 
(ICG) by the ATCM to review the criteria for Consultative Party status.28 It is unusual for an 
application for Consultative Party status to be rejected. If an application had been received that 
was unlikely to be successful, the in camera Heads of Delegation meeting that occurs just prior to 
WKH�R൶FLDO�RSHQLQJ�RI�WKH�$7&0�ZRXOG�GHFLGH�WR�UHMHFW�WKH�PDWWHU�HYHQ�EHLQJ�SXW�RQ�WKH�DJHQGD��
+RZHYHU��WUDFNLQJ�WKLV�WKURXJK�SXEOLFO\�DYDLODEOH�R൶FLDO�¿QDO�UHSRUWV�LV�LPSRVVLEOH�EHFDXVH�WKHUH�
is no record of the meeting.

24 &201$3��$QWDUFWLF�6WDWLRQ�&DWDORJXH��KWWSV���ZZZ�FRPQDS�DT�ZS�FRQWHQW�XSORDGV���������&201$3B$QWDUFWLFB
6WDWLRQB&DWDORJXH�SGI��DFFHVVHG����0DUFK�������

25 Governments of United Kingdom and Czech Republic, ‘General Recommendations from the Joint Inspections 
undertaken by the United Kingdom and the Czech Republic under Article VII of the Antarctic Treaty and Article 14 of 
WKH�(QYLURQPHQWDO�3URWRFRO¶��:RUNLQJ�3DSHU�:3����UHY���WR�$7&0�;;;9,,,��%XOJDULD�������

26 Ibid, p5.
27 Antarctic Treaty Secretariat, Final Report of ATCM XXXIX, Santiago, Chile, 2016, paras 92–98.
28 Ibid.
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In a similar vein, in the second performance review of CCAMLR in 2017, the following was 
noted:

A working mechanism is needed to better coordinate the research activities among Members in 
terms of both the focus of research and the temporal–spatial scales to maximise the delivery of such 
FROODERUDWLYH�H൵RUWV�WR�VXSSRUW�WKH�ZRUN�RI�WKH�&RPPLVVLRQ�29

These comments and decisions point to suspicion that a low level of unease was brewing within 
WKH� $QWDUFWLF� UHJLPH� UHJDUGLQJ� WKH� FRQGXFW� DQG� FRRUGLQDWLRQ� RI� VFLHQWL¿F� UHVHDUFK� DQG� WKH�
FRUUHVSRQGLQJ�LPSHUDWLYH�WR�KDYH�XQGHUWDNHQ�µVXEVWDQWLDO�VFLHQWL¿F�UHVHDUFK�DFWLYLW\¶�LQ�RUGHU�WR�EH�
granted ATCM decision-making status. 

The 2016 ICG was coordinated by Chile, New Zealand and Uruguay and a report was prepared 
for and presented to ATCM XL in Beijing in 2017.

A. Consultative Party Status Review 

At that 2017 ATCM, the report of the ICG on Criteria for Consultative Status was discussed.30 It is 
important to note that while the ICG drew up a set of recommended guidelines to assist prospective 
states in preparing an application, as well as those Consultative Parties assessing applications, the 
Parties noted that ‘the proposed guidelines did not attempt to generate new requirements for Treaty 
3DUW\�>VLF@�UHTXHVWLQJ�&RQVXOWDWLYH�6WDWXV¶�31 This is interesting because it begs the question: Why 
review the criteria if the recommendations do not generate a new interpretation of Article IX?

Nevertheless, the ATCM did adopt the guidelines recommended by the ICG. They include 
requirements to demonstrate quality and collaboration:

• OLVW�SXEOLFDWLRQV�UHODWHG�WR�$QWDUFWLFD��LQFOXGLQJ�ERWK�DUWLFOHV�LQ�SHHU�UHYLHZHG�VFLHQWL¿F�MRXUQDOV�
as well as papers to international bodies; 

• OLVW�SXEOLFDWLRQV�ZLWK�FR�DXWKRUV�IURP�GL൵HUHQW�FRXQWULHV��

• detail citations of relevant papers that scored well in a science citation index; 

• detail data you contributed with emphasis on data cited in publications that score well in a science 
FLWDWLRQ�LQGH[�DQG�RQ�GDWD�FRQWULEXWHG�WR�$QWDUFWLF�VFLHQWL¿F�SURJUDPPHV�DQG�GDWDEDVHV��

• FUHDWH�GDWD�VHWV�WKDW�DUH�DFFHVVLEOH�WR�WKH�VFLHQWL¿F�FRPPXQLW\��DQG�RU�

• give examples of research prizes or formal recognition of accomplishments.32

%HFDXVH�WKH�DGRSWLRQ�ZDV�H൵HFWHG�WKURXJK�D�'HFLVLRQ��QRQH�RI�WKHVH�UHFRPPHQGHG�JXLGHOLQHV�DUH�
legally binding.

)RU�WKH�¿UVW�WLPH�LQ�WKH����\HDU�KLVWRU\�RI�WKH�$QWDUFWLF�7UHDW\��EHQFKPDUNV�RI�µTXDOLW\¶�KDYH�EHHQ�
DSSOLHG�WR�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK��7KH�DSSOLFDWLRQ�LV�OLPLWHG�WR�&RQWUDFWLQJ�3DUWLHV�ZLVKLQJ�WR�

29 CCAMLR, 2nd Performance Review 2017, https://www.ccamlr.org/en/organisation/second-ccamlr-performance-
review, para 37.v (accessed 27 March 2020).

30 Governments of Uruguay, Chile and New Zealand, ‘Report of the Intersessional Contact Group (ICG) on Criteria for 
&RQVXOWDWLYH�6WDWXV¶��:RUNLQJ�3DSHU�:3���WR�$7&0�;/��%HLMLQJ��&KLQD��VHH�DOVR�)LQDO�5HSRUW�DW�SDUDV���±���

31 Final Report, ATCM XL, para 92.
32 $QWDUFWLF�7UHDW\�6HFUHWDULDW��µ*XLGHOLQHV�RQ�WKH�SURFHGXUH�WR�EH�IROORZHG�ZLWK�UHVSHFW�WR�&RQVXOWDWLYH�3DUW\�VWDWXV¶��

ATCM XL, Decision 2/2017, https://ats.aq/devAS/Meetings/Measure/653 (accessed 29 March 2020).
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HOHYDWH�WKHPVHOYHV�WR�GHFLVLRQ�PDNHUV��EXW�VWLOO��DVNLQJ�µVR�ZKDW�LV�\RXU�VFLHQFH�FRQWULEXWLQJ"¶�LV�D�
major policy deviation for the actors in the Antarctic Treaty system.

V. ,ඌ�$ඇඍൺඋർඍංർ�6ർංൾඇඍංൿංർ�5ൾඌൾൺඋർඁ�3ඈඅංඍංർංඌൾൽ"

3ROLWLFLVDWLRQ�RI�VFLHQWL¿F�UHVHDUFK�LV�PRUH�FRPPRQ�WKDW�ZH�ZRXOG�OLNH�WR�LPDJLQH��7KH�FOHDUHVW�
indication of this is the way in which climate science is pitted against government policies, ironically 
whilst also acknowledging that climate problems ultimately require political solutions. Contentious 
$7&0�LVVXHV�WKDW�PLJKW�EH�SROLWLFLVHG�LQ�WKH�GHFLVLRQ�PDNLQJ�IRUXP��GHVSLWH�WKH�EHVW�VFLHQWL¿F�
evidence available, concern, e.g. human impact. The Madrid Protocol compels ATCPs to heed ‘the 
EHVW� VFLHQWL¿F� DQG� WHFKQLFDO� DGYLFH� DYDLODEOH¶� LQ� LPSOHPHQWLQJ� WKHLU� HQYLURQPHQWDO�SULQFLSOHV�33 
Further, the ATCM is required to ‘review the work of the Committee [CEP] and shall draw fully 
XSRQ�LWV�DGYLFH�DQG�UHFRPPHQGDWLRQV¶�34 But the CEP is only advisory and ATCM can, and does, 
defer discussion on contentious topics raised by the CEP. Some of these topics have included the 
GH¿QLWLRQ�RI�µELRORJLFDO�SURVSHFWLQJ¶��VWULFW�UHJXODWLRQ�RI�WRXULVW�DQG�QRQ�JRYHUQPHQWDO�DFWLYLWLHV��
and the inability of the CEP to recommend the rejection of environmental impact assessments of 
projects that could potentially cause serious environmental harm.

The CAMLR Convention can be interpreted to have dual objectives: those of conservation and 
rational use. But while some Commission Members see these as needing to be equally balanced, 
others do not. The case of the negotiation and adoption of marine protected areas highlights the 
SUREOHPV� WKLV� GLFKRWRP\� UDLVHG� DW� WKH� WLPH�� DQG� ZLOO� FRQWLQXH� WR� EOLJKW� &&$0/5¶V� IXWXUH�35 
7KHUHIRUH�� HYHQ� WKRXJK�&&$0/5�KDV� VSHFL¿FDOO\� DGRSWHG� LQWR� SUDFWLFH� WKH� OHJDO� UHTXLUHPHQW�
WR� DFFHSW� WKH� EHVW� VFLHQWL¿F� HYLGHQFH� DYDLODEOH�36 this has been politicised in instances where 
conservation is unequally opposed to rational use.

VI. (ඇඏංඋඈඇආൾඇඍൺඅ�,ආඉൺർඍ�ඈൿ�6ർංൾඇඍංൿංർ�5ൾඌൾൺඋർඁ�ൺඇൽ�/ඈංඌඍංർඌ

$�VLPLODU�DQDORJ\�WR�&&$0/5¶V�03$V�H[LVWV�ZLWK�WKH�DSSOLFDWLRQ�RI�WKH�0DGULG�3URWRFRO��7KH�
Protocol urges sharing of facilities, cooperation in the planning and conduct of activities, with 
plans to be best environmental practice, and the like.37 Yet there weaknesses, such as a seeming 
lack of commitment by national operators to these ideals, a lack of legal obligation/remedy, and 
perhaps the main shortcoming – no veto over state activity that is more or less compliant, because 
of the ambiguous and subjective nature of the language used in the environmental evaluation 
UHTXLUHPHQWV��DQG�WKH�ODFN�RI�D�OHJDO�PHFKDQLVP�WR�H൵HFW�D�YHWR�

Parties that submit environmental evaluations clearly indicating environmental risk can be 
DVNHG�E\�WKH�$7&0�WR�FRQVLGHU�PRGL¿FDWLRQV��DOWHUQDWLYHV��RU�HYHQ�VXVSHQVLRQ��,W�FDQ�EH�D�OHQJWK\�
process to deal with these kinds of considerations.38 Sometimes, environmental evaluations will 

33 Madrid Protocol, Article 10.1.
34 Ibid, Article 10.2.
35 Smith and Jabour, note 13.
36 CAMLR Convention, Article IX.1 (f).
37 Madrid Protocol, Article 3.
38 For example, the joint Russian/US/French sub-glacial Lake Vostok drilling program and the entire attendant 

environmental reporting that went with it, took more than a decade to complete.



26 Waikato Law Review Vol 27

conclude that while an activity might very well cause a major impact, the value of the activity 
�HLWKHU�VFLHQWL¿F�UHVHDUFK�LWVHOI��DV�LQ�WKH�/DNH�9RVWRN�GULOOLQJ�SURMHFW��RU�RQH�LQ�VXSSRUW�WKHUHRI��
such as the Mario Zucchelli runway) will outweigh the risks to the environment.39 Because no veto 
exists, these activities can proceed.

This was recognised by the CEP in a Working Paper submitted by the United Kingdom, 
Australia, Belgium, New Zealand and Norway in 2017 relating to policy issues that arose in an 
intersessional examination of EIA guidelines.40 Some matters were thought to require considerably 
more thought and discussion, and this veto potential was one of them.

In 2017 the CEP, which cannot make legally binding measures itself, asked the ATCM for 
advice on, inter alia:

WKH�H[WHQW� WR�ZKLFK� WKH�&(3�VKRXOG�EHJLQ�ZRUN�RQ«FUHDWLQJ�DQ�DSSURSULDWH�DQG�H൵HFWLYH�PHWKRG�
within the Antarctic Treaty System of preventing an environmentally-damaging project proceeding.41

When this was raised in the ATCM, responses from the parties included:

some caution may need to be applied to consideration of a mechanism for preventing activities

«

reviews of CEEs by external organisations may not be desirable.42

Unsurprisingly, consensus was not achieved on how (or even if) to allow the CEP to proceed 
EHFDXVH�RI�WKH�GL൶FXOWLHV�DQG�VHQVLWLYLWLHV�RI�FUHDWLQJ�D�OHJDOO\�ELQGLQJ�(,$�YHWR��'LVFXVVLRQ�ZDV�
FRQFOXGHG�ZLWK�WKH�IROORZLQJ�VWDWHPHQW�µ«�look forward to further discussions on the matter.¶43 
However, no further discussions have been recorded at subsequent ATCMs. This can partially be 
explained by the short extraordinary meeting held in Argentina the following year (2018) when 
Ecuador was unable to host, and in the Czech Republic in 2019, when the ATCM/CEP dealt with 
the backlog of work from the previous year. Rather, the matter of CEP policy considerations 
generally, including this particularly sensitive topic of veto, has been placed as an item on the 
ATCM Multi-year Strategic Work Plan.44�7KLV�ZRUN�SODQ�KDV�QR�GH¿QLWH�WLPHIUDPH�DWWDFKHG�WR�WKDW�
task.

39 )RU�H[DPSOH��WKH�FRQFOXVLRQ�RI�WKH�,WDOLDQ�$QWDUFWLF�3URJUDP¶V�&((�ZDV�WKDW�µ7KH�UHVXOW�RI�&((�VXJJHVWV�WKDW�WKH�
EHQH¿WV�WKDW�ZLOO�EH�REWDLQHG�IURP�WKH�SHUPDQHQW�UXQZD\�ZLOO�JURVVO\�RXWZHLJK�WKH�³PRUH�WKDQ�D�PLQRU�RU�WUDQVLWRU\´�
LPSDFWV� RI� WKH� UXQZD\� RQ� WKH� HQYLURQPHQWDO� DQG� RQ� WKH� HFRV\VWHP�¶� *RYHUQPHQW� RI� ,WDO\�� )LQDO� &RPSUHKHQVLYH�
Environmental Evaluation Proposed construction and operation of a gravel runway in the area of Mario Zucchelli 
Station, Terra Nova Bay, Victoria Land, Antarctica, Information Paper IP070 to ATCM XL, Beijing, China, 2017, 
https://ats.aq/devAS/Meetings/DocDatabase?lang=e, (accessed 26 March 2020) p 5.

40 United Kingdom, Australia, Belgium, New Zealand and Norway, ‘Environmental Impact Assessments – Update 
RQ� EURDGHU� SROLF\� GLVFXVVLRQV¶��:RUNLQJ�3DSHU�:3���� WR�$7&0�;/��%HLMLQJ��&KLQD�� ������ KWWSV���DWV�DT�GHY$6�
Meetings/DocDatabase?lang=e, (accessed 26 March 2020).

41 $QWDUFWLF�7UHDW\�6HFUHWDULDW��$7&0�;/�)LQDO�5HSRUW�������KWWSV���GRFXPHQWV�DWV�DT�$7&0���IU�$7&0��BIU���BH�
pdf (accessed 26 March 2020), para 52.

42 Ibid, para 54.
43 Ibid, para 55.
44 $QWDUFWLF�7UHDW\�6HFUHWDULDW��$7&0�;/,�)LQDO�5HSRUW������� µ$7&0�0XOWL�<HDU�6WUDWHJLF�:RUN�3ODQ¶��'HFLVLRQ���

�������$QQH[��,WHP����KWWSV���GRFXPHQWV�DWV�DT�$7&0���IU�$7&0��BIU���BH�SGI��DFFHVVHG����0DUFK�������
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VII. �6ඈ�:ඁൺඍ"

The funding bodies, governments and informed public will increasingly require Antarctic research 
to be useful to the decision-makers in Antarctic fora, as well as to the agencies back home. That 
is primarily because there is great competition for not only science funding, but other kinds of 
support that communities require from a federal budget in a competitive arena. The following short 
case studies illustrate typical examples of how utility can be introduced into hard sciences and 
value added by asking, so what?

A. Marine Telemetry

Marine telemetry is a rapidly developing technology that provides a range of data on species at 
sea: their movements, behavior, habitat use, prey consumption rates and ocean properties. It is 
extremely valuable as a research tool because it is able to collect data that cannot be obtained in 
any other way.45

An Australian conservation biology project initially used a mixture of acoustic and satellite 
(archival) tags to gather biological data on cryptic species such as Southern Elephant seals and 
3DWDJRQLDQ� WRRWK¿VK� LQ� WKH� 6RXWKHUQ� 2FHDQ�� 7KH� UHVHDUFKHUV� VXEVHTXHQWO\� DQG� FRLQFLGHQWDOO\�
found that the baseline data they sought also had other very important uses including imaging 
ZDWHU�WHPSHUDWXUH�SUR¿OHV��OLJKW�OHYHOV��WKDW�FDQ�LQGLFDWH�FKORURSK\OO���WKH�FRQWLQHQWDO�VKHOI�SUR¿OH�
and hotspots of foraging activity.46�7KURXJK�WKHLU�VFLHQWL¿F�QHWZRUNV�WKH�UHVHDUFKHUV�EHFDPH�DZDUH�
of other projects that were using the same technology to conduct tracking research on other marine 
species at risk.

This new insight enabled the establishment of a network of linked projects that culminated in a 
paper published in 1DWXUH in 2020 that was authored by 81 scientists from around the world. In it 
they describe how their joint research/sharing of data has enabled them to identify so-called ‘areas 
RI�HFRORJLFDO�VLJQL¿FDQFH¶�LQ�WKH�6RXWKHUQ�2FHDQ��ZKLFK�ZLOO�EH�XVHIXO�LQ�$QWDUFWLF�ODZ�PDNLQJ��
6SHFL¿FDOO\��GHVLJQDWLQJ�WKHVH�VSHFLDO�DUHDV�ZKHUH�D�UDQJH�RI�ELUGV�DQG�PDPPDOV�IRUDJH�DV�QR�JR�
areas will help to mitigate against the pressures the Southern Ocean ecosystems are experiencing 
IURP�UHVRXUFH�H[SORLWDWLRQ��ZKLFK�LV�GLUHFWO\�ZLWKLQ�&&$0/5¶V�DPELW��DQG�FOLPDWH�FKDQJH��ZKLFK�
is not.47

The 1DWXUH paper is unashamedly conservation-centric, although the authors are from both 
FRQVHUYDWLRQ�RULHQWHG�&&$0/5�3DUWLHV�VXFK�DV�$XVWUDOLD�DQG�WKH�86��DQG�¿VKLQJ�FRXQWULHV�VXFK�
as Norway and New Zealand.

7KLV�SDSHU� LV� D� V\QWKHVLV� RI�SURMHFWV� FRQGXFWHG�EHWZHHQ�����±�����RQ����GL൵HUHQW�PDULQH�
species from across the Southern Ocean. The paper is based on the premise that ‘using the at-sea 
GLVWULEXWLRQV� RI� DQ� HFRORJLFDOO\� GLYHUVH� VXLWH� RI� SUHGDWRUV«FDQ� LGHQWLI\� DUHDV� RI� HFRORJLFDO�
LPSRUWDQFH¶�48 The data from 2,823 tracks of individual foraging trips to 2.3 million locations 

45 Julia Jabour, et al, ‘Marine Telemetry and the Conservation and Management of Risk to Seal Species in 
&DQDGD� DQG� $XVWUDOLD¶�� 2FHDQ� 'HYHORSPHQW� DQG� ,QWHUQDWLRQDO� /DZ� 6SHFLDO� (GLWLRQ 47:3 (2016) 255–271 DOI 
10.1080/00908320.2016.1194094.

46 Ibid.
47 Mark Hindell et al, Tracking of marine predators to protect Southern Ocean ecosystems, 1DWXUH, 18 March 2020, 

https://doi.org/10.1038/s41586-020-2126-y.
48 Hindell et al, note 44, Methods p1.
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revealed the importance of habitat selection in the various life history stages of the species tracked. 
7KLV�XOWLPDWHO\�UHVXOWHG�LQ�WKH�LGHQWL¿FDWLRQ�RI�KLJK�ELRGLYHUVLW\�DQG�ELRPDVV�KRWVSRWV��OHDGLQJ�WR�
WKH�FRQFOXVLRQ�WKDW�WKHVH�ZHUH�DUHDV�RI�HFRORJLFDO�VLJQL¿FDQFH�WKDW�ZHUH�FUXFLDO�LQIRUPDWLRQ�IRU�
CCAMLR as it makes rules about harvesting and MPAs.

+RZHYHU�� WKH� VFLHQWLVWV� LGHQWL¿HG� WKDW� µDXWKRULWLHV� IDFH� WKH� FRQVLGHUDEOH� FKDOOHQJH� RI�
LPSOHPHQWLQJ�FRQVHUYDWLRQ�JRDOV�ZLWKLQ�H[LVWLQJ�PDQDJHPHQW�IUDPHZRUNV¶�±�WKH�GLFKRWRP\�DOOXGHG�
to earlier.49�1HYHUWKHOHVV��WKHLU�SDSHU�R൵HUHG�WKH�FRPPHQW�WKDW�WKHLU�UHVXOWV�µKLJKOLJKW�ZKHUH�IXWXUH�
VFLHQFH�LQIRUPHG�SROLF\�H൵RUWV�PLJKW�EHVW�EH�GLUHFWHG��LQFOXGLQJ�ERWK�DGDSWLYH�VSDWLDO�SURWHFWLRQ�
DQG�LPSURYHG�UREXVW�PDQDJHPHQW�RI�¿VKHULHV¶�50

B. $XWRQRPRXV�8QGHUZDWHU�9HKLFOHV��$89V���'URQHV�DQG�6DWHOOLWHV

New technology is being used by scientists to undertake a number of tasks that were also previously 
WRR�GL൶FXOW� RU� WRR� LQWUXVLYH� WR� FDUU\�RXW� LQ� DQG� DURXQG�$QWDUFWLFD��7KHVH� LQFOXGH�PDSSLQJ� WKH�
extent, thickness and other characteristics of sea ice, population counts, footprint measurements 
and the like using unmanned aircraft (drones) and submarine craft (AUVs), and satellite remote 
sensing.

Polar regions are a strategic priority of the World Meteorological Organization (WMO) and its 
various task groups. They collect and disseminate data relevant for, inter alia��WKH�&(3¶V�&OLPDWH�
Change Response Work Programme and Subsidiary Group on Climate Change Response. The 
WMO also provides weather and climate information (including the state of sea ice and the ocean) 
on time scales from hours to decades to assist in situational awareness during maritime activities. 
7RGD\��GURQHV�DUH�DOVR�EHLQJ�ÀRZQ�IURP�LFH�ERXQG�VKLSV�WR�YLVXDOLVH�IUHH�ZDWHU�OHDGV�DQG�ULGJHV��
which is a navigation aid as required under the International Code for Ships Operating in polar 
Waters (Polar Code) and very much within the interest areas of COMNAP – the people who 
operate those ships.51

7KH�$7&0�VKRZHG� LWV�ÀH[LELOLW\�E\�KDQGLQJ�RYHU�FDUULDJH�RI� WKH�GHYHORSPHQW�RI� WKH�3RODU�
Code to the International Maritime Organization after initially rejecting their expertise in favour of 
NHHSLQJ�FXVWRG\�RI�$QWDUFWLF�D൵DLUV�LQ�KRXVH�52

While there are some concerns about the impact of drone noise on animal colonies, low 
VXUYHLOODQFH�ÀLJKWV�DUH�HPSOR\HG�LQ�SODFH�RI�KXPDQ�SUHVHQFH�WR�UHGXFH�WKH� LQWUXVLYH�DVSHFWV�RI�
conservation biology tasks such as population counts. This works even better with remote sensing 
from satellites.53

The Integrated Marine Observing System collects observational data from a range of facilities 
LQFOXGLQJ�$UJR�ÀRDWV�� VKLSV�RI�RSSRUWXQLW\��RFHDQ�JOLGHUV��$89V�DQG�DFRXVWLF� WDJV�RQ�DQLPDOV��
One project, for example, calibrates satellite altimeters that measure global mean sea level and 

49 Ibid, Article p1.
50 Ibid, p5.
51 *X\�:LOOLDPV��µ'URQHV�LQ�VFLHQFH��5LVLQJ�EH\RQG�SUHWW\�SLFWXUHV¶��$%&�1HZV��6FLHQFH��$XVWUDOLD�����$XJXVW������
52 -XOLD� -DERXU�� µ0DULWLPH� VHFXULW\�� ,QYHVWLQJ� LQ� VDIH� VKLSSLQJ� RSHUDWLRQV� WR� KHOS� SUHYHQW� PDULQH� SROOXWLRQ¶� ,Q�

Hemmings AD, Rothwell DR and Scott KN (eds) Antarctic Security in the 21st Century: Legal and policy perspectives 
(Abingdon: Routledge, 2012) 238–256.

53 0DWKHZ�5�6FKZDOOHU�HW�DO��µ$�FRQWLQHQW�ZLGH�VHDUFK�IRU�$QWDUFWLF�SHWUHO�EUHHGLQJ�VLWHV�ZLWK�VDWHOOLWH�UHPRWH�VHQVLQJ¶��
Remote Sensing of Environment 210, 1 June 2018, 444–451.
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this supplies information that is used by the CEP to help inform decisions about vulnerable coastal 
Antarctic infrastructure.54

The extent of sea ice is relatively easy to measure but measuring thickness is still problematic. 
1RZ�WKHUH�KDV�EHHQ�VRPH�VXFFHVV�XVLQJ�$89V��PHDVXULQJ�GUDIW�DV�WKH�¿UVW�SDUW�RI�FDOFXODWLRQ�RI�
thickness.55 This also provides crucial information for biological scientists studying krill feeding on 
ice algae over winter because there is a strong causal relationship between sea ice and the mortality 
of juvenile krill. When CCAMLR is setting krill harvesting catch limits, this is vital information.56

Finally, drone photographs, combined with high-resolution continent-wide satellite data, have 
been used to map human footprint in Antarctica.57�0DSSLQJ� UHYHDOHG� WKDW� ����RI�$QWDUFWLFD¶V�
ice-free areas show signs of human disturbance, with a building footprint of 390,000 m2 and 
a disturbance footprint of 5.2 million m2��7KLV� LV� WKH�¿UVW� WLPH�VXFK�D�FRPSUHKHQVLYH�PDSSLQJ�
project has been undertaken and researchers judge that their estimates are conservative. This 
project outcome has been described as ‘the most comprehensive inventory of infrastructure across 
$QWDUFWLFD�WR�GDWH��DQG�FRXOG�FRQWULEXWH�WR�D�EDVHOLQH�IRU�WKH�UHJXODU�DQG�H൵HFWLYH�PRQLWRULQJ�RI�
HQYLURQPHQWDO�LPSDFWV�E\�$QWDUFWLF�7UHDW\�3DUWLHV¶�58

The problem with uptake is that the ATCM and CCAMLR both operate on the consensus 
rule (the absence of formal objection) for decision-making. This means that despite the value of 
WKH�VFLHQWL¿F�UHVHDUFK�LQ�SXUHO\�DFDGHPLF�WHUPV��WDNLQJ�XS�WKH�UHVHDUFK�DQG�PDNLQJ�VXEVWDQWLYH�
decisions is not a simple task. Decisions also factor in political sensitivities that are often played 
down because the objective of these forums is to maintain harmony and to make decisions that 
meet the benchmark of the lowest common denominator. Were it otherwise, consensus would not 
be possible. 

VIII. &ඈඇർඅඎඌංඈඇ

$QWDUFWLF� VFLHQWL¿F� UHVHDUFK� LV� D� OHJLWLPDWH� SHDFHIXO� DFWLYLW\� SUHVFULEHG� WKURXJKRXW� YDULRXV�
DUWLFOHV� LQ� WKH�$QWDUFWLF� 7UHDW\�� LWV� 0DGULG� 3URWRFRO�� DQG� WKH� &$0/5� &RQYHQWLRQ�� 6FLHQWL¿F�
UHVHDUFK�SURYLGHV�FUHGLELOLW\�WR�D�VWDWH¶V�LQWHUHVW�DQG�SUHVHQFH�LQ�WKH�UHJLRQ��DQG�IRU�VRPH��DFWV�DV�
D�KHGJH�DJDLQVW�H[FOXVLRQ�IURP�IXWXUH�UHVRXUFH�GHYHORSPHQW��4XDOLW\�RI�VFLHQWL¿F�UHVHDUFK�ZDV�
formerly not questioned – overtly, at least – but increasingly parties are being made aware of 
VRPH�VKRUWFRPLQJV� LQ� UHODWLRQ� WR� WKH�NLQGV�RI�VFLHQWL¿F�UHVHDUFK�XQGHUWDNHQ��7KHVH�SDUWLHV�ZLOO�
be held to account, especially in applications for Consultative Party status to the ATCM. New 
technologies are providing opportunities for cross-disciplinary appreciation and use of data once 
WKRXJKW�LQDFFHVVLEOH��+RZHYHU��WKHUH�DUH�OLPLWHG�RSSRUWXQLWLHV�WR�IHHG�VFLHQWL¿F�LQIRUPDWLRQ�LQWR�
decision-making bodies in the Antarctic Treaty System, even though the rhetoric suggests that 

54 IMOS, What is the Integrated Marine Observing System, http://imos.org.au/about/.
55 Hanumant Singh et al ‘Inexpensive, small AUVs for studying ice-covered polar environments, Science Robotics 2, 

eaan4809 (2017).
56 CS Reiss et al, ‘Overwinter habitat selection by Antarctic krill under varying sea-ice conditions: implications for 

WRS�SUHGDWRUV�DQG�¿VKHU\�PDQDJHPHQW¶��Marine Ecology Progress Series 568:1-16, (2017) https://doi.org/10.3354/
meps12099.

57 6KDXQ�%URRNV�HW�DO��µ2XU�IRRWSULQW�RQ�$QWDUFWLFD�FRPSHWHV�ZLWK�QDWXUH�IRU�UDUH�LFH�IUHH�ODQG¶��1DWXUH�6XVWDLQDELOLW\�
Vol 2, March 2019, 185–190.

58 *RYHUQPHQW�RI�$XVWUDOLD��µ)RRWSULQW�LQ�$QWDUFWLFD¶�,QIRUPDWLRQ�3DSHU�,3���WR�$7&0;/,,��3UDJXH��&]HFK�5HSXEOLF��
2019, https://ats.aq/devAS/Meetings/DocDatabase?lang=e (accessed 03 April 2020).
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decisions will be evidence-based. Politicisation is an ever-present possibility. While some research 
results contribute positively to activities such as those under the ambit of COMNAP (e.g. maritime 
transport and safety), other results are applicable to more sensitive areas such as those under the 
ambit of the CEP, ATCM and CCAMLR, (e.g. environmental impact, marine protected areas). 
Understanding the scale and scope of the human footprint in Antarctica, or identifying areas 
RI� HFRORJLFDO� VLJQL¿FDQFH�� DUH� DOO� YHU\�ZHOO� DFDGHPLFDOO\�� EXW� UHVSRQGLQJ� WR� WKRVH� UHVXOWV� LQ� D�
VXEVWDQWLYH�ZD\�LV�GL൶FXOW�XQGHU�WKH�FRQVHQVXV�UXOH�RI�GHFLVLRQ�PDNLQJ��

Science is given priority but irrespective of their rhetoric, it cannot be assumed that the 
GHFLVLRQ�PDNHUV�DOZD\V�ZDQW� WR�PDNH�GHFLVLRQV�EDVHG�RQ� WKH�EHVW� VFLHQWL¿F�HYLGHQFH�FXUUHQWO\�
DYDLODEOH� WR� WKHP��)RU�H[DPSOH�� WKH�HQYLURQPHQWDO� LPSDFW�RI�VFLHQWL¿F�SURJUDPV�� WKHUH�SURMHFWV�
(e.g. Lake Vostok drilling) and their support infrastructure (e.g. bases, airstrips, shipping operations) 
attract critical attention from some parties, but also from the academic and media commentariat 
and environmental NGOs. Strong conservation arguments often trump rational use arguments 
in CCAMLR. Awareness that some equipment (e.g. drones) can have dual civilian/military 
application, and concern that both are occurring in the Antarctic, also attracts attention. However, 
there is virtually nothing that a party cannot do in the Antarctic in the name of science, providing all 
legal obligations are complied with.59�,W�LV�WKH�SDUW\¶V�RZQ�LQWHUSUHWDWLRQ�RI�WKRVH�REOLJDWLRQV�WKDW�LV�
the prevailing force. For example, there is no veto power over environmental evaluations that 
potentially, inappropriately balance the value of science against the risk to the environment.

It would be fair to conclude that the Antarctic decision-makers are more political than egalitarian 
by nature, especially those with claimed territory and the reserved claimants, and national agendas 
SOD\� D� VLJQL¿FDQW� UROH� LQ� GHWHUPLQLQJ� WKH� XSWDNH� RI� VRPH� LPSRUWDQW� EXW� FRQWHQWLRXV� VFLHQWL¿F�
research results.
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I. ,ඇඍඋඈൽඎർඍංඈඇ

The Right to Health has been recognised as a core socioeconomic right under international law 
since the proclamation of the Universal Declaration of Human Rights. As Gostin and Meier rightly 
note, “human rights have become a cornerstone of global health governance, foundational to 
contemporary policy discourses, programmatic interventions, and public health advancements.”3 
The centrality of health promotion in global health policy is also readily apparent from the 
WKLUG� 6XVWDLQDEOH� 'HYHORSPHQW� *RDO� RI� WKH� 8QLWHG� 1DWLRQV¶� ³����� $JHQGD� IRU� 6XVWDLQDEOH�
Development” (2015) – Good Health and Wellbeing – which states that “ensuring healthy lives 
and promoting the wellbeing of all ages is essential to sustainable development.” Nevertheless, 
the degree to which a “right to health” is implicitly or explicitly contained within that framework 
is a matter for debate, with resulting implications for its enforcement.4 Ambiguities in its meaning 
and scope have arguably impeded the development of health systems, which in many countries 
remain inequitable, poorly funded, unsafe and regressive.5�2Q� WKH�RWKHU�KDQG�� H[WHQVLYH�H൵RUWV�
by national and international policy makers, courts, international organisations, nongovernmental 
organisations and other stakeholders have been remarkably successful in promoting the goal of 
achieving the highest attainable standard of health.

This article examines the development of the concept of a right to health in order to improve 
understanding of the concept and provide guidance for policy makers and legislators in order 
WR�HQDEOH�PRUH�H൵HFWLYH�SURWHFWLRQ�DQG�LPSOHPHQWDWLRQ�RI�WKH�ULJKW��,W�ZLOO�H[DPLQH�WKH�ULJKW�WR�
health from four approaches: theoretical and philosophical conceptions; the international legal 
framework; enforcement obligations of states; and a pragmatic notion of progressive realisation.

1 PhD Candidate, Macquarie Law School, Macquarie University, Sydney, Australia; Assistant Professor, Department of 
Law, International Islamic University Chittagong, Bangladesh.

2 Senior Lecturer, Macquarie Law School, Macquarie University, Sydney, Australia. E-mail: George.Tomossy 
@mq.edu.au.

3 /2�*RVWLQ�DQG�%0�0HLHU��µ7KH�RULJLQV�RI�KXPDQ�ULJKWV�LQ�JOREDO�KHDOWK¶�LQ�%0�0HLHU�DQG�/2�*RVWLQ��HGV���Human 
5LJKWV�LQ�*OREDO�+HDOWK��5LJKWV�%DVHG�*RYHUQDQFH�IRU�D�*OREDOL]LQJ�:RUOG (OUP 2018) 21.

4 CE Brolan and others, ‘Did the right to health get across the line? Examining the United Nations resolution on the 
VXVWDLQDEOH�GHYHORSPHQW�JRDOV¶�������������%0-�*OREDO�+HDOWK�H�������

5 G Schmets, D Rajan and S Kadandale (eds), Strategizing National Health in the 21st Century: A Handbook (WHO 
������ ���� :+2�� (YHU\ERG\¶V� %XVLQHVV�6WUHQJWKHQLQJ� +HDOWK� 6\VWHPV� WR� ,PSURYH� +HDOWK� 2XWFRPHV�� :+2¶V�
framework for action (WHO 2007) 1.
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Although the concept of a right to health is frequently pitched at the international level, it remains 
problematic both within the international community and for individual states with regard to its 
VFRSH�DQG�PHDQLQJ��:KLOVW�PXFK�RI�WKH�GHEDWH�UHYROYHV�DURXQG�D�VWDWH¶V�DELOLW\�WR�SURWHFW��JXDUDQWHH�
and enforce the right to health, many scholars have commented that a right to health is rarely 
self-evident.6 Regardless, under the framework of the UN Sustainable Development Goals, health 
as physical and mental wellbeing becomes an important indicator of the success for governments 
in providing for the needs of their people.

+HDOWK�KDV�EHHQ� UHFRJQLVHG� LQ�YDULRXV�KXPDQ� ULJKWV� LQVWUXPHQWV� DQG�GH¿QHG�DV� D�GHVLUDEOH�
human condition, vital to the social and political good.7 Simply put, health means “the art and 
the science of preventing disease, promoting health, and extending life through the organised 
H൵RUW�RI�VRFLHW\´�8 A more holistic approach enunciated in the preamble to the Constitution of the 
World Health Organization provides that “health is a state of complete physical, mental and social 
ZHOO�EHLQJ�DQG�QRW�PHUHO\�WKH�DEVHQFH�RI�GLVHDVH�RU�LQ¿UPLW\�´�0RUHRYHU��D�ULJKW�WR�KHDOWK�ZRXOG�
embody the entitlement to live in a physical and social environment that is conducive to leading a 
full and healthy life, including access to health services.9

In light of such an expansive conception of “health,” linking across all aspects of human existence, 
a right to health becomes one of the most fundamental human rights.10 Moreover, “health” should 
be maximised. As expressed in Article 14(2) of the UNESCO Universal Declaration on Bioethics 
and Human Rights (2005), “the enjoyment of the highest attainable standard of health” comprises a 
IXQGDPHQWDO�ULJKW�RI�DOO�FLWL]HQV�LUUHVSHFWLYH�RI�WKHLU�UDFH��FRORXU��UHOLJLRQ��DQG�SROLWLFDO�D൶OLDWLRQ��
economic or social condition. A myriad of social, political and philosophical factors have thus 
contributed to framing the right to health. For example, it has been observed that the notion of 
human rights was particularly developed during the ideological war between the East (focused on 
economic, social and cultural rights) and the West (focused on civil and political rights) during the 
Cold War period.11 Hence, the Universal Declaration of Human Rights adopted civil and political 
rights as well as economic, social and cultural rights for the protection and promotion of human 
rights for all.

6 9$� /HDU\�� µ7KH� ULJKW� WR� KHDOWK� LQ� LQWHUQDWLRQDO� KXPDQ� ULJKWV� ODZ¶� ������� ����� +HDOWK� DQG� +XPDQ� 5LJKWV� ����
6%�6KDK��µ,OOXPLQDWLQJ�WKH�SRVVLEOH�LQ�WKH�GHYHORSLQJ�ZRUOG��JXDUDQWHHLQJ�WKH�KXPDQ�ULJKW�WR�KHDOWK�LQ�,QGLD¶��������
������9DQGHUELOW�-RXUQDO�RI�7UDQVQDWLRQDO�/DZ������.�7RPDVHYVNL�� µ+HDOWK¶� LQ�2�6FKDFKWHU�DQG�&&�-R\QHU��HGV���
8QLWHG�1DWLRQV�/HJDO�2UGHU, Vol. 2 (Cambridge University Press 1995) 873; DP Fidler, ‘International law and global 
SXEOLF�KHDOWK¶�����������8QLYHUVLW\�RI�.DQVDV�/DZ�5HYLHZ���

7 6%�6KDK��µ,OOXPLQDWLQJ�WKH�SRVVLEOH�LQ�WKH�GHYHORSLQJ�ZRUOG��JXDUDQWHHLQJ�WKH�KXPDQ�ULJKW�WR�KHDOWK�LQ�,QGLD¶��������
32(2) Vanderbilt Journal of Transnational Law 435, 455.

8 D Acheson, ,QGHSHQGHQW�LQTXLU\�LQWR�LQHTXDOLWLHV�LQ�KHDOWK�UHSRUW��7KH�6WDWLRQHU\�2൶FH����������7�(YDQV��µ$�KXPDQ�
ULJKW�WR�KHDOWK"¶��������������7KLUG�:RUOG�4XDUWHUO\�����

9 7�(YDQV��µ$�KXPDQ�ULJKW�WR�KHDOWK"¶��������������7KLUG�:RUOG�4XDUWHUO\�����
10 The Constitution of the World Health Organization, opened for signature 22 July 1946 (entered into force 7 April 

1948) World Health Organization, New York; The Committee on Economic, Social and Cultural Rights, CESCR 
*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�$WWDLQDEOH�6WDQGDUG�RI�+HDOWK, 22nd Sess, UN Doc E/C.12/2000/4 
(11 August 2000).

11 J Donnelly, Universal Human Rights in Theory and Practice (Cornell University Press 2013); S Skogly, Beyond 
1DWLRQDO�%RUGHUV��6WDWHV¶�+XPDQ�5LJKWV�2EOLJDWLRQV�LQ�,QWHUQDWLRQDO�&RRSHUDWLRQ (Intersentia 2006).
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Exploring philosophical ideas about the right to health is helpful to counter scepticism 
regarding the right in international law.12�:LWK� VLJQL¿FDQW� GLVDJUHHPHQW� DPRQJVW� VFKRODUV� DQG�
policy makers about its enforceability, some claim that the right to health is a positive right whilst 
others maintain that it is a negative right. The positive conception of a right to health evolved in 
the nineteenth century when public health reformers and human rights activists advocated for 
government involvement in the development of a public health system.13 Objections focusing on 
a normative view of rights and obligations, however, proposed that in the absence of a readily 
LGHQWL¿DEOH�GXW\�EHDUHU�RU�VSHFL¿F�VHW�RI�REOLJDWLRQV��WKH�ULJKW�WR�KHDOWK�FRXOG�QRW�SURYLGH�WKH�EDVLV�
for a coherent policy.14 Although the right to health, like other economic and social rights, should 
EH�UHFRJQL]HG�DQG�WUHDWHG�DV�D�XQLYHUVDO�KXPDQ�ULJKW��WKH�MXVWL¿FDWLRQ�IRU�DEVWUDFW�ULJKWV�LV�RIWHQ�
“muddled” or “vague” because of a perceived failure to properly allocate the obligations necessary 
to realize such rights.15 On the other hand, this position has been rebutted on the basis that it fails to 
make a reasonable attempt to interrogate the text of the international treaties on the right to health 
WR�HYDOXDWH�WKH�QDWXUH�RI�D�VWDWH¶V�REOLJDWLRQV�16

In terms of enforcement, the international community, including major donors and drug 
companies, would become the duty-bearers appointed to secure the right to health.17 Such an 
approach gains traction with views that would set limits on the positive duty of the state in terms of 
an obligation to protect individual health against threats that were beyond their capacity to control.18 
Further, the right to health can be conceptualised not simply an abstract moral ideal, but rather as 
a “meaningful and operational right” that must be justiciable and enforceable under international 
law.19 This approach imposes correlate obligations on both state and non-state actors to protect 
and promote health, demonstrating that progressive realisation of the right to healthcare will not 
be manifest without “individual and societal commitments to public moral norms.”20 Hence, the 
state, international community and non-state actors are all important in order to full realisation of 
the right to health.

In general, human rights including the right to health can be viewed as a set of norms based 
on ethical principles incorporated into national and international legal systems with a view to 
regulating the actions of states and non-state entities (individuals and groups).21 Theoretically, the 
right to health is a vital socioeconomic right that provides a normative framework for political 

12 J Tobin, 7KH�5LJKW�WR�+HDOWK�LQ�,QWHUQDWLRQDO�/DZ (OUP 2012).
13 ED Kinney, ‘The international human right to health: what does this mean for our nation and world? (property, wealth 

DQG�LQHTXDOLW\�¶��������������,QGLDQD�/DZ�5HYLHZ������
14 *� 6UHHQLYDVDQ�� µ,,� ±� *RSDO� 6UHHQLYDVDQ�� D� KXPDQ� ULJKW� WR� KHDOWK"� 6RPH� LQFRQFOXVLYH� VFHSWLFLVP¶� ������� ������

$ULVWRWHOLDQ�6RFLHW\�6XSSOHPHQWDU\������2�2¶1HLOO�� µ7KH�GDUN�VLGH�RI�KXPDQ� ULJKWV��¶� ������������� ,QWHUQDWLRQDO�
$൵DLUV�����

15 2�2¶1HLOO��µ7KH�GDUN�VLGH�RI�KXPDQ�ULJKWV��¶��������������,QWHUQDWLRQDO�$൵DLUV�����
16 J Tobin, 7KH�5LJKW�WR�+HDOWK�LQ�,QWHUQDWLRQDO�/DZ (OUP 2012).
17 -�:RO൵��µ7KH�GHPDQGV�RI�WKH�KXPDQ�ULJKW�WR�KHDOWK¶��������������3URFHHGLQJV�RI�WKH�$ULVWRWHOLDQ�6RFLHW\�6XSSOHPHQW�

217.
18 HT Engelhardt, The Foundations of Bioethics (OUP 1996); J Tobin, 7KH�5LJKW�WR�+HDOWK�LQ�,QWHUQDWLRQDO�/DZ (OUP 

2012).
19 JP Ruger, Health and Social Justice (OUP 2010).
20 JP Ruger, Health and Social Justice (OUP 2010).
21 63�0DUNV��µ7KH�HPHUJHQFH�DQG�VFRSH�RI�WKH�KXPDQ�ULJKW�WR�KHDOWK¶�LQ�-�0�=XQLJD��6�3�0DUNV�DQG�/�2�*RVWLQ��HGV���

,Q�$GYDQFLQJ�WKH�+XPDQ�5LJKW�WR�+HDOWK (OUP 2013).
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commitment as well as a lens through which states can make decisions when balancing competing 
interests.22 A capability approach provides an important tool to develop the right to health in 
international healthcare policy. For example, gender equality linked to health equality can provide 
a normative and evaluative framework for promoting social justice whereby empowering women 
is necessary for achieving public health goals,23 including “to reduce child neglect and mortality, 
to decrease fertility and overcrowding and more generally to broaden social concern and care”.24 
7KH�H[SDQVLRQ�RI�DQ�LQGLYLGXDO¶V�FDSDELOLWLHV�±�UHDO�RSSRUWXQLWLHV�DQG�IUHHGRP�WKDW�SHRSOH�KDYH�
to do and to be – should be the absolute aim of public policy.25 Health is a critical element in the 
development process, with good health and economic growth supporting each other in parallel. 
,PSURYLQJ�KHDOWK�LV�D�QHFHVVDU\�SDUW�RI�D�FRXQWU\¶V�GHYHORSPHQW�DQG�D�KHDOWK\�SRSXODWLRQ�LV�D�YLWDO�
part of economic prosperity. 

Nevertheless, a common tendency of many scholars is to view socioeconomic rights as merely 
aspirational.26 The right of liberty, for example, is fundamental and universal, and can, therefore, 
EH�MXVWL¿HG�ZLWKRXW�UHIHUHQFH�WR�DQ\�FRYHQDQWV�RU�LQVWLWXWLRQV��EXW�ULJKWV�WR�JRRGV�DQG�VHUYLFHV�DUH�
VSHFLDO�RU�LQVWLWXWLRQDO�ULJKWV�WKDW�FDQ�RQO\�EH�MXVWL¿HG�DIWHU�VLJQLQJ�DQG�UDWLI\LQJ�FRYHQDQWV��8QGHU�
WKLV�FRQFHSWLRQ��LW�LV�GL൶FXOW�WR�FODLP�WKDW�KXPDQ�ULJKWV�DQG�REOLJDWLRQV�IRUP�FRUROODU\�QRUPDWLYH�
claims, with the default position rejecting the idea of human rights as prescriptive or normative and 
thus see the claim of human rights as aspirational.27

In contrast, the UNDP emphasised that socioeconomic rights, including healthcare, are not 
merely aspirations:

>«@�KHDOWK�FDUH�DQG�RWKHU�VRFLDO�DQG�HFRQRPLF�DFKLHYHPHQWV�DUH�QRW�MXVW�GHYHORSPHQW�JRDOV��7KH\�
are human rights inherent in human freedom and dignity. But these rights do not mean an entitlement 
to a handout. They are claims to a set of social arrangements – norms, institutions, laws, an enabling 
economic environment – that can best secure the enjoyment of these rights. It is thus the obligation of 
governments and others to implement policies to put these arrangements in place.28

22 -3�5XJHU��µ7RZDUG�D�WKHRU\�RI�D�ULJKW�WR�KHDOWK��FDSDELOLW\�DQG�LQFRPSOHWHO\�WKHRUL]HG�DJUHHPHQWV¶��������������<DOH�
-RXUQDO�RI�/DZ�	�WKH�+XPDQLWLHV������$�6HQ��µ:K\�DQG�KRZ�LV�KHDOWK�D�KXPDQ�ULJKW"¶������������������7KH�/DQFHW�
������0�.DYDQDJK��µ7KH�ULJKW�WR�KHDOWK��LQVWLWXWLRQDO�H൵HFWV�RI�FRQVWLWXWLRQDO�SURYLVLRQV�RQ�KHDOWK�RXWFRPHV¶��������
51(3) Studies in Comparative International Development 328.

23 $� 6HQ�� µ*HQGHU� LQHTXDOLW\� DQG� WKHRULHV� RI� MXVWLFH¶� LQ� 0� 1XVVEDXP� DQG� -� *ORYHU� �HGV��� Women, Culture and 
'HYHORSPHQW��$� 6WXG\� RI� +XPDQ�&DSDELOLWLHV (OUP 1995); see also M Nussbaum, ‘Capabilities as fundamental 
HQWLWOHPHQWV��6HQ�DQG�VRFLDO�MXVWLFH¶�LQ�%�$JDUZDO��-�+XPSKULHV�DQG�,�5REH\QV��HGV���$PDUW\D�6HQ¶V�:RUN�DQG�,GHDV��
$�*HQGHU�3HUVSHFWLYH (Routledge, 2005) 35.

24 $�6HQ��µ7KH�PDQ\�IDFHV�RI�JHQGHU�LQHTXDOLW\¶�7KH�1HZ�5HSXEOLF (New York, 17 September 2001) 35, 39.
25 A Sen, Commodities and Capabilities (North Holland 1985); M Fox and M Thomson, ‘Realising social justice in 

SXEOLF�KHDOWK�ODZ¶��������������0HGLFDO�/DZ�5HYLHZ�����
26 -�*UL൶Q��µ'LVFUHSDQFLHV�EHWZHHQ�WKH�EHVW�SKLORVRSKLFDO�DFFRXQW�RI�KXPDQ�ULJKWV�DQG�WKH�LQWHUQDWLRQDO�ODZ�RI�KXPDQ�

ULJKWV¶���������������Proceedings of the Aristotelian Society�������2�2¶1HLOO��µ7KH�GDUN�VLGH�RI�KXPDQ�ULJKWV��¶��������
������,QWHUQDWLRQDO�$൵DLUV����������

27 2�2¶1HLOO��µ7KH�GDUN�VLGH�RI�KXPDQ�ULJKWV��¶��������������,QWHUQDWLRQDO�$൵DLUV����������
28 81'3��µ+XPDQ�GHYHORSPHQW�UHSRUW������±�KXPDQ�ULJKWV�DQG�KXPDQ�GHYHORSPHQW¶��8QLWHG�1DWLRQV�'HYHORSPHQW�

Programme 2000).
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The notion that human rights and health are inseparably connected as normative and binding 
matters29 provides an important dimension to understanding the right to health. For example, 
FRPSXOVRU\�GHWHQWLRQ�RI� D�SHUVRQ� VX൵HULQJ� IURP�D�GLVHDVH�ZLWKRXW� D�SXEOLF�KHDOWK� MXVWL¿FDWLRQ�
would certainly violate both the freedom of movement and the right to health because the detention 
serves no reasonable public health purpose.30 It is thus viable, under international law, to replace 
the dichotomy of “negative” or “positive” human rights with an approach that holds that each 
right, whether civil and political right or economic, social and cultural right, creates a series of 
governmental obligations to respect the right from any direct infringement.31 Thus, although 
substantial scepticism about the theoretical or philosophical conception of a right to health may 
remain, including whether it is a positive or negative right, a normative foundation nevertheless 
exists to support implementation of a right to health for the welfare of all human beings.

III. 7ඁൾ�5ංඁඍ�ඍඈ�+ൾൺඅඍඁ�ඐංඍඁංඇ�ൺඇ�,ඇඍൾඋඇൺඍංඈඇൺඅ�/ൾൺඅ�)උൺආൾඐඈඋ

In addition to having a viable theoretical foundation, the right to health possesses legal identity by 
virtue of the “International Covenant on Economic, Social and Cultural Rights 1966” (ICESCR) 
and other relevant international treaties. The right to health has been extended to many countries 
through international treaties and conventions.32 Although international documents on health 
SURFODLP�WKH�ULJKW�WR�KHDOWK�LQ�GL൵HUHQW�ZD\V��VXFK�DV�D�³VWDQGDUG�RI�OLYLQJ�DGHTXDWH�IRU�KHDOWK�´�
“the highest attainable standard of physical and mental health” or the “right to healthcare,” the 
main theme of all these attempts is actually the establishment of a system of health opportunity 
and equality for everyone. It is noted that international instruments are not only concerned with the 
ULJKW�WR�KHDOWK��EXW�DOVR�VHYHUDO�KHDOWK�UHODWHG�LVVXHV��7KLV�PHDQV�WKDW�GH¿QLWH�LPSURYHPHQWV�LQ�WKH�
ULJKW�WR�KHDOWK�ZLOO�XOWLPDWHO\�EH�UHÀHFWHG�LQ�LPSURYHPHQWV�LQ�RWKHU�DUHDV�VXFK�DV�SXEOLF�KHDOWK�DQG�
healthcare services. Most provisions of international right to health instruments formulate member 
state obligations with regard to a broad range of health-related issues that include healthcare, 
reproductive health, occupational, environmental and child health.33

As a legal concept, the history of the right to health dates back many decades. The constitution 
RI� WKH�:+2� ¿UVW� SURFODLPHG� WKH� ULJKW� WR� KHDOWK� LQ� ������:+2� UHJXODWLRQV� FDPH� LQWR� IRUFH�
automatically for all member states after due notice had been given of their adoption by the World 
+HDOWK�$VVHPEO\�� H[FHSW� IRU� PHPEHUV� WKDW� GXO\� QRWL¿HG� WKH� 'LUHFWRU� *HQHUDO� RI� UHMHFWLRQ� RU�
reservations. Two years later after the adoption of the WHO constitution, the Universal Declaration 
RI�+XPDQ�5LJKWV�ZDV�DGRSWHG�E\�WKH�*HQHUDO�$VVHPEO\�RI�8QLWHG�1DWLRQV�IROORZLQJ�WKH�KRUUL¿F�

29 5�3DQJDODQJDQ�� µ7KH�'RPHVWLF� LPSOHPHQWDWLRQ� RI� WKH� LQWHUQDWLRQDO� ULJKW� WR� KHDOWK�� WKH� 3KLOLSSLQH� H[SHULHQFH¶� LQ�
JM Zuniga, SP Marks and LO Gostin (eds), Advancing the Human Right to Health (OUP 2013).

30 '3�)LGOHU��µ,QWHUQDWLRQDO�ODZ�DQG�JOREDO�SXEOLF�KHDOWK¶�����������8QLYHUVLW\�RI�.DQVDV�/DZ�5HYLHZ���
31 AE Yamin, ‘Taking the right to health seriously: implications for health systems, courts, and achieving universal 

KHDOWK�FRYHUDJH¶��������������+XPDQ�5LJKWV�4XDUWHUO\�����
32 The treaty bodies that monitor the actions of ICESCR 1966, the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW) 1979, the CRC 1989 have adopted general recommendations and general 
comments on the right to health and health-related issues. Apart from these treaties, many declarations, such as the 
Declaration of Alma-Ata 1978, the United Nations Millennium Declaration and Millennium Development Goals, the 
Sustainable Development Goals and the Declaration of Commitment on HIV/AIDS 2001 have also emphasized on the 
right to health and health-related issues.

33 CAT Bright and A Toebes, 7KH�5LJKW�WR�+HDOWK�DV�D�+XPDQ�5LJKW�LQ�,QWHUQDWLRQDO�/DZ (Intersentia 1999) 4.
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events of the holocaust during the Second World War. Article 25 of the UDHR is particularly 
important for health rights:

Everyone has the right to a standard of living adequate for the health and well-being of himself and of 
KLV�IDPLO\��LQFOXGLQJ�IRRG��FORWKLQJ��KRXVLQJ�DQG�PHGLFDO�FDUH�>«@�

In this spirit, many countries, including those in the European Economic Community and socialist 
countries, introduced free and easily accessible healthcare for their citizens.34 The UDHR (1948) 
also emphasized the need to provide special care to those patients who were vulnerable such as 
pregnant women or children and also to provide special protection to children whether born in or 
out of wedlock.

The rights stated in the UDHR and other international documents are deliberately general in 
nature so as to ensure the widest consensus concerning the application of social, political, economic 
and cultural norms in a state.35 Despite the universal nature of the UDHR, many considered it to be 
an aspirational document.36 No member state has accepted or adopted the provisions of the UDHR 
in its full form.

7KH� ,&(6&5�� XQOLNH� WKH� 8'+5�� ZDV� WKH� ¿UVW� ELQGLQJ� FRYHQDQW� WR� SURYLGH� D� FRQFOXVLYH�
formulation of the right to health. Article 12 states that:

(1) The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the 
KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�SK\VLFDO�DQG�PHQWDO�KHDOWK�>«@�����7KH�VWHSV�WR�EH�WDNHQ�E\�WKH�6WDWHV�
3DUWLHV�WR�WKH�SUHVHQW�&RYHQDQW�WR�DFKLHYH�WKH�IXOO�UHDOL]DWLRQ�RI�WKLV�ULJKW�VKDOO�LQFOXGH�>«@�DVVXUH�WR�
all medical service and medical attention in the event of sickness.

The ICESCR set out some important considerations for the full realisation of the right to health, 
including that governments are mandated to provide medical services to their citizens under 
Article 12 (2)(d). The United Nations Committee on Economic, Social, and Cultural Rights 
(CESCR), through General Comment No. 14 on “The Right to the Highest Attainable Standard of 
Health”, stated that:

Health is a fundamental human right indispensable for the exercise of other human rights. Every 
human being is entitled to the enjoyment of the highest attainable standard of health conducive to 
living a life in dignity.

7KH�&(6&5�DQG�2൶FH�RI�WKH�8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�+XPDQ�5LJKWV��2+&+5��ERWK�
referred to a normative approach for developing fully accountable mechanisms for full realisation 
of the right to health.37 Under this approach, the right to health depends on and is necessary for the 

34 <0�%DULODQ�DQG�0�%UXVD��µ+XPDQ�ULJKWV�DQG�ELRHWKLFV¶��������������-RXUQDO�RI�PHGLFDO�(WKLFV�����
35 -7�(EHUO��('�.LQQH\�DQG�0-�:LOOLDPV��µ)RXQGDWLRQ�IRU�D�QDWXUDO�ULJKW�WR�KHDOWK�FDUH¶��������������-RXUQDO�RI�0HGLFLQH�

and Philosophy 537.
36 M Robinson, Realizing Human Rights: Take Hold of it Boldly and Duly, Oxford University Romanes Lecture 

����1RYHPEHU��������6�<HFLHV��µ6H[XDO�RULHQWDWLRQ��GLVFULPLQDWLRQ��DQG�WKH�XQLYHUVDO�GHFODUDWLRQ�RI�KXPDQ�ULJKWV¶�
(2011) 11(2) Chicago Journal of International Law 789.

37 9)/� 6FKLHFN�� µ7RZDUGV� WKH� IXOO� UHDOL]DWLRQ� RI� WKH� KXPDQ� ULJKW� WR� DGHTXDWH� IRRG� DQG� QXWULWLRQ¶� ������� ������
'HYHORSPHQW������2+&+5�DQG�:+2��µ7KH�5LJKW�WR�+HDOWK¶��)DFW�6KHHW�1R������2+&+5�DQG�:+2��������:+2��
‘Leading the realization of human rights to health and through health: report of the high-level working group on the 
health and human rights of women, children and adolescents (WHO 2017).
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realisation of other human rights, including both freedoms and entitlements. However, the right to 
health was not to be understood as a right to be healthy. The stated freedoms include the right 
WR�FRQWURO�RQH¶V�RZQ�KHDOWK��LQFOXGLQJ�VH[XDO�DQG�UHSURGXFWLYH�IUHHGRP��DQG�WKH�ULJKW�WR�EH�IUHH�
from interference, such as non-consensual medical treatment, torture and experimentation. The 
entitlements refer to equality-based health systems designed so that all people may enjoy the 
highest attainable standard of health.38 In Comment 14, the Committee explained its practical 
approach to promote the right to health and also recognised that this right imposed general, not 
LQGLYLGXDO��REOLJDWLRQV�RQ�JRYHUQPHQWV��7KH�FRPPLWWHH¶V�JRDO�LV�IRU�PHPEHU�VWDWHV�WR�DGRSW�DQG�
implement policies tailored for their own populace.39 Thus, states need to ensure four interrelated 
principles of the right to health: availability, accessibility, acceptability and quality of healthcare 
facilities, goods and services for their citizens.40�7KH�JXLGHOLQHV�IRU�KRZ�WR�UHVSHFW��SURWHFW�DQG�IXO¿O�
the right to health provided in this Comment can be looked upon as a comprehensive blueprint 
IRU�KRZ�JRYHUQPHQWV�FDQ�EHVW�OHJLVODWH�H൵HFWLYH�SROLFLHV�DQG�LPSOHPHQW�WKHP�VDWLVIDFWRULO\��7KH�
&(6&5�VSHFL¿HV�WKH�GXWLHV�DQG�REOLJDWLRQV�RI�PHPEHU�VWDWHV�WR�SURYLGH�DQG�SURPRWH�KHDOWKFDUH�
facilities to all and treats other health-related issues in an equitable and non-discriminatory manner, 
particularly for the most vulnerable and marginalised groups in the population. According to this 
Comment, the obligations of member states encompass both technical and legal obligations. 
Preparing a national action plan for healthcare services and designing benchmarks and indicators 
for monitoring progress, as well as educating people who participate in health decisions, are all 
technical obligations. On the other hand, legal obligations must also be met for policy adoption 
and implementation by the member states in order to ensure health rights and address underlying 
determinants of health.

Interpretation of the right to health, as proclaimed by the CERD, not only includes providing 
timely and appropriate healthcare to individuals, but also spells out the underlying determinants 
RI�KHDOWK��VXFK�DV�DFFHVV�WR�VDIH�DQG�FOHDQ�GULQNLQJ�ZDWHU��H൵HFWLYH�VDQLWDWLRQ�IDFLOLWLHV��KHDOWKIXO�
occupational and environmental conditions, an adequate supply of safe, nutritious food, appropriate 
housing and access to health-related education and information.41 It also guarantees that medical 
treatment shall be non-discriminatory and non-coercive, and that entitlements, such as the right to 
essential primary healthcare,42 will be maintained. Physicians for Human Rights recommends that 
policies for the right to health can best be achieved through a combination of skilled healthcare 
workers and access to essential medications, as well as through the underlying determinants 

38 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 8; OHCHR and WHO, ‘The 
5LJKW�WR�+HDOWK¶��)DFW�6KHHW�1R������2+&+5�DQG�:+2�������

39 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 18, 33, 35, 36.

40 OHCHR, +HDOWK�3ROLF\�0DNHUV��6XPPDU\�5HÀHFWLRQ�*XLGH�RQ�D�+XPDQ�5LJKWV�%DVHG�$SSURDFK�WR�+HDOWK (United 
Nations 2015).

41 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 11; P Hunt, ‘The human 
ULJKW�WR�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK��QHZ�RSSRUWXQLWLHV�DQG�&KDOOHQJHV¶���������������7UDQVDFWLRQV�RI�WKH�
Royal Society of Tropical Medicine and Hygiene 603.

42 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 8.
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mentioned above.43�$Q� H൵HFWLYH�� DFFRXQWDEOH�� LQWHJUDWHG� KHDOWKFDUH� V\VWHP� RI� JRRG� TXDOLW\� LV��
without doubt, the minimum requirement for the realisation of a right to health.44

The Human Rights Commission (renamed as the Human Rights Council in 2006) established 
the post of UN Special Rapporteur in 2002 to ensure that states ensure the highest attainable 
standards of physical and mental health. Since then, it has gathered, requested, received and 
exchanged health information from all relevant sources, and discussed information with relevant 
VWDNHKROGHUV�� VXFK� DV� JRYHUQPHQWV�� 81� ERGLHV�� WKH� :+2�� 1*2V� DQG� LQWHUQDWLRQDO� ¿QDQFLDO�
institutions. It also recommends that UN member states adopt laws and policies for the promotion 
and protection of the right to health. In 2010, the Special Rapporteur of the Human Rights Council 
gave special attention to issues dealing with the elder population, gender identity, disabilities, 
AIDS, health systems and millennium development goals.45 In the same year, the United Nations 
General Assembly recognised “the right to safe and clean drinking water and sanitation as a human 
right that is essential for the full enjoyment of life and all human rights”.46

IV. 6ඍൺඍൾ�2ൻඅංൺඍංඈඇ�ൿඈඋ�ඍඁൾ�5ൾൺඅංඌൺඍංඈඇ�ඈൿ�ൺ�5ංඁඍ�ඍඈ�+ൾൺඅඍඁ

International human rights law lays out both moral and legal obligations of member states to 
protect and promote the health of their citizens. Whilst the Universal Declaration of Human Rights 
sets out the moral obligations of member states, the ICESCR and ICCPR impose binding legal 
obligations. States are obliged to respect the provisions of covenants in terms of implementation, 
including submission of periodic compliance reports to concerned committees.47 Between the two 
covenants, the ICESCR furnishes comprehensive, global protection today under international law 
for the establishment of the right to health. For example, according to Article 10 of the ICESCR, 
member states are responsible for arranging special protection to mothers during a reasonable 
period before and after childbirth and ensuring paid leave for them as employees. States are also 
required to take special measures and pass laws for the protection of the occupational health of 
employed people.

6LJQL¿FDQWO\��$UWLFOH� �� RI� WKH� ,&(6&5� LPSRVHV� OHJDO� REOLJDWLRQV� RQ� PHPEHU� VWDWHV� EDVHG�
RQ� WKHLU� DYDLODEOH� UHVRXUFHV�� LQFOXGLQJ� WDNLQJ� H൵HFWLYH� VWHSV� WR� HQDFW� GRPHVWLF� OHJLVODWLRQ� WR�
implement the right to health. A member state must implement such rights by maximal use of 
WKHLU� UHVRXUFHV��ZKLFK�GHSHQGV�RQ�SURSHU� UHVRXUFH� DOORFDWLRQ� DQG� H൵HFWLYH�SROLF\�GHFLVLRQV�E\�
government agencies. Thus, the implementation of the right still remains dependent on state policy 

43 WHO, 3K\VLFLDQV�IRU�+XPDQ�5LJKWV��$ERXW�WKH�*OREDO�+HDOWK�$FWLRQ�&DPSDLJQ (WHO, 2009).
44 3�+XQW�DQG�*�%DFNPDQ��µ+HDOWK�V\VWHPV�DQG�WKH�ULJKW�WR�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK¶��������������+HDOWK�

and Human Rights 81.
45 Human Rights Council, Right of everyone to the enjoyment of the highest attainable standard of physical and mental 

health, 15th Session, UN Doc A/HRC/RES/15/22 (6 October 2010).
46 The Human Right to Water and Sanitation, GA Res 64/292, UN GAOR, 64th Sess, 108th plen mtg, Agenda Item 48, 

UN Doc A/RES/64/292 (28 July 2010). UNGA, Resolution 64/292, “The Human Right to Water and Sanitation,” 
July 28, 2010. Article 24 of the CRC and Article 14 of the CEDAW both expressly recognize the right to water.

47 ,QWHUQDWLRQDO�&RYHQDQW�RQ�(FRQRPLF��6RFLDO�DQG�&XOWXUDO�5LJKWV, opened for signature 16 December 1966, 993 UNTS 
3 (entered into force 3 January 1976) Article 16; ,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV, opened for 
signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976) Article 40.
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and available resources, which may be constrained by domestic socioeconomic and political 
priorities.48

Consequently, achieving this goal is not straightforward as there are no prescribed rules or 
VSHFL¿F�V\VWHPV�IRU�HQIRUFHPHQW�E\�VWDWHV�WR�VHFXUH�ULJKWV�HQXQFLDWHG�LQ�WKH�,&(6&5��,W�PHULWV�
noting that General Comment 3 of the CESCR explained that Article 2, paragraph 1 of the ICESCR 
UHJDUGLQJ�WKH�QDWXUH�RI�WKH�PHPEHU�VWDWHV¶�REOLJDWLRQV��RXWOLQHV�WKH�PLQLPXP�REOLJDWLRQV��ZKLFK�
are incumbent upon member states under the ICESCR. Accordingly, states have an obligation to 
VDWLVI\�WKH�PLQLPXP�HVVHQWLDO�OHYHOV�RI�HDFK�RI�WKH�ULJKWV�GHVFULEHG�LQ�WKH�FRYHQDQW��,I�D�VLJQL¿FDQW�
number of individuals are deprived of primary healthcare by a member state, it would be considered 
prima facie evidence that the state has failed to discharge its obligations under the Covenant. In 
VXFK�D�FLUFXPVWDQFH�� WKH�VWDWH¶V� UHTXLUHPHQWV� IRU�HQVXULQJ� WKH�ULJKW� WR�KHDOWK�� OLNH�RWKHU�KXPDQ�
rights, can be examined by three levels of obligation: the obligation to respect, the obligation 
WR�SURWHFW�DQG� WKH�REOLJDWLRQ� WR� IXO¿O�DV�HQXQFLDWHG� LQ�*HQHUDO�&RPPHQW����RI� WKH�&(6&5�� ,Q�
order to do so, the CESCR spells out the main obligations and activities that states have to carry 
out to guarantee minimal adherence to the Comment with regard to the right to health. Indeed, it 
has been argued that states have a duty to guarantee the right to health expressed as a minimum 
core obligation under international law, with judicial adherence through the interpretation of 
domestic and international law playing a critical role in ensuring state compliance.49 Whilst many 
countries, such as the USA, Australia, UK, India and Bangladesh, consider the right to health as 
nonjusticiable (not enforceable),50 judicial intervention in many low- and middle-income countries 
KDV�VLJQL¿FDQWO\�H[SDQGHG�WKH�MXVWLFLDELOLW\�RI�WKH�ULJKW�E\�LQWHUSUHWLQJ�FRQVWLWXWLRQDO�SURYLVLRQV�
and recognising the right.51

These obligations and institutional activities encourage member states to prepare health 
policies for healthcare and protection, develop built-in indicators, introduce monitoring systems 
for healthcare and engage individuals and the community in health-related issues. Member states 
are thereby required to:
1. adopt framework legislation setting out a national strategy and plan of action, and earmarking 

VX൶FLHQW�UHVRXUFHV�WR�FDUU\�RXW�WKH�SODQ��
2. identify the appropriate right to health indicators and benchmarks; and
3. establish adequate remedies and accountability – for example, access to courts, ombudsmen or 

human rights commissions.52

48 6'�-DPDU�� µ7KH� LQWHUQDWLRQDO�KXPDQ�ULJKW� WR�KHDOWK¶� �������������6RXWKHUQ�8QLYHUVLW\�/DZ�5HYLHZ����$/�7D\ORU��
µ0DNLQJ� WKH�ZRUOG�KHDOWK�RUJDQL]DWLRQ�ZRUN�� D� OHJDO� IUDPHZRUN� IRU�XQLYHUVDO� DFFHVV� WR� WKH�FRQGLWLRQV� IRU�KHDOWK¶�
(1992) 18(4) American Journal of Law and Medicine 301.

49 SMT Karim and others, ‘Judicial adherence to the minimum core obligation of a right to health in Bangladesh: 
D�FULWLFDO�UHYLHZ¶��������������$VLD�3DFL¿F�-RXUQDO�RQ�+XPDQ�5LJKWV�DQG�WKH�/DZ�����

50 *�%DFNPDQ�DQG�RWKHUV��µ+HDOWK�V\VWHPV�DQG�WKH�ULJKW�WR�KHDOWK��DQ�DVVHVVPHQW�RI�����FRXQWULHV¶������������������
The Lancet 2047.

51 6�*ORSSHQ��µ/LWLJDWLRQ�DV�D�VWUDWHJ\�WR�KROG�JRYHUQPHQWV�DFFRXQWDEOH�IRU�LPSOHPHQWLQJ�WKH�ULJKW�WR�KHDOWK¶��������������
Health and Human Rights 21; AE Yamin and O Parra-Vera, ‘Judicial protection of the right to health in Colombia: 
IURP�VRFLDO�GHPDQGV� WR� LQGLYLGXDO�FODLPV� WR�SXEOLF�GHEDWHV¶� �������������+DVWLQJV� ,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�
Law Review 431.

52 /2�*RVWLQ��µ7KH�KXPDQ�ULJKW�WR�KHDOWK��D�ULJKW�WR�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK¶��������������7KH�+DVWLQJV�
Centre Report 29.
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Due to contemporary human rights obligations, discourse and practice, many states have recognised 
the right to health as a fundamental right through their national constitutions and laws. The global 
trend of recognition through constitutional reform is gradually increasing. Only 17 percent of 
written constitutions of the world expressly declared the right to health in 1970,53 but the number 
had increased to 51 percent by 2010. Likewise, domestic laws were recently found to guarantee the 
right to medical care services in 100 UN member states.54

Many countries have incorporated a right to health directly or indirectly in their national 
constitutions. For example, the Constitution of Brazil (1988) guarantees the right to health under 
Article 196 that “health is the right of all and a duty of the State and shall be guaranteed by means 
RI�VRFLDO�DQG�HFRQRPLF�SROLFLHV�DLPHG�DW�UHGXFLQJ�WKH�ULVN�RI�LOOQHVV�>«@´�$�VLPLODU�SURYLVLRQ�LV�
incorporated in the Constitution of the Republic of Haiti (1987) whereby there is an “absolute 
obligation to guarantee the right to life, health, and respect of the human person (Article 19).” 
In contrast, the constitution of Bangladesh indirectly provides direction for the progressive 
realisation of tangible health rights by making the government accountable for the provision of 
health services.55

The laws, policies and institutional practices of the WHO promote opportunities for people to 
lead healthy lives,56 but establishing a legal basis for the right to health is essential to buttress a 
range of economic, social, physical, organisational, instructional, administrative, management and 
other supportive factors. In a Note to the UN General Assembly in 2003, the General-Secretary 
reinforced the relationship between health promotion and determinants of health,57 and that 
a failure to address the aforementioned factors or inequalities is detrimental to health. Poverty 
and political strife present severe impediments to healthy living. For example, the mortality rate 
among children under the age of 5 per 1,000 live births in Somalia was 127 whereas in Finland 
it was only 2.58�6RPDOLD¶V�ULJKW�WR�KHDOWK�OHJLVODWLRQ�ZDV�HQDFWHG�UHFHQWO\�LQ������ZKLOH�WKH�ULJKW�
to health in Finland has been part of its constitution since 1919. Sweden introduced a new public 
health strategy, which included 11 policy domains; and among those 5 policies were related to 
social determinants of health, namely, active participation in healthcare equality, healthier working 
FRQGLWLRQV�� HFRQRPLF� DQG� VRFLDO� VHFXULW\�� HQYLURQPHQWDO� SROLF\� DQG� FKLOGUHQ� DQG� DGROHVFHQW¶V�

53 0�.DYDQDJK��µ7KH�ULJKW�WR�KHDOWK��LQVWLWXWLRQDO�H൵HFWV�RI�FRQVWLWXWLRQDO�SURYLVLRQV�RQ�KHDOWK�RXWFRPHV¶��������������
Studies in Comparative International Development 328.

54 J Heymann and others, ‘Constitutional rights to health, public health and medical care: the status of health protections 
LQ�����FRXQWULHV¶�������������*OREDO�3XEOLF�+HDOWK������5�'LWWULFK�DQG�RWKHUV��µ7KH�LQWHUQDWLRQDO�ULJKW�WR�KHDOWK��ZKDW�
GRHV�LW�PHDQ�LQ�OHJDO�SUDFWLFH�DQG�KRZ�FDQ�LW�D൵HFW�SULRULW\�VHWWLQJ�IRU�XQLYHUVDO�KHDOWK�FRYHUDJH"¶�������������+HDOWK�
Systems & Reform 23.

55 The Constitution of the People’s Republic of Bangladesh (Bangladesh, 2014 last amendment) Article 16, 18; 
SMT Karim and others, ‘Judicial adherence to the minimum core obligation of a right to health in Bangladesh: 
D�FULWLFDO�UHYLHZ¶��������������$VLD�3DFL¿F�-RXUQDO�RQ�+XPDQ�5LJKWV�DQG�WKH�/DZ�����

56 :+2��µ2WWDZD�FKDUWHU�IRU�KHDOWK�SURPRWLRQ¶����������+HDOWK�3URPRWLRQ�L�
57 7KHUH�DUH�PXOWLSOH�DQG�LQWHUDFWLYH�IDFWRUV��VXFK�DV�SHUVRQDO��VRFLDO��HFRQRPLF�DQG�HQYLURQPHQWDO�ZKLFK�LQÀXHQFH�KHDOWK�

and determine the health status of individuals or communities. See WHO, ‘WHO Health Promotion Glossary. WHO 
&ROODERUDWLQJ�&HQWUH�IRU�+HDOWK�3URPRWLRQ¶��'HSDUWPHQW�RI�3XEOLF�+HDOWK�DQG�&RPPXQLW\�0HGLFLQH��8QLYHUVLW\�RI�
Sydney 1998).

58 -�4XLQQ��µ5HSRUW�������HVWLPDWHV�GHYHORSHG�E\�WKH�81�LQWHU�DJHQF\�JURXS�IRU�FKLOG�PRUWDOLW\�HVWLPDWLRQ¶�/HYHOV�DQG�
7UHQGV�LQ�&KLOG�0RUWDOLW\��7KH�8QLWHG�1DWLRQV�&KLOGUHQ¶V�)XQG�������
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health.59 In like fashion, the UK placed emphasis on the reduction of health inequalities in order to 
develop a comprehensive, inclusive health policy.60�$W�SUHVHQW��ERWK�FRXQWULHV¶�KHDOWK�VWDWXV�LV�JRRG�
according to the World Bank.61

Although international treaties impose legal obligations on states, such obligations are not 
always mandatory. In order to assess the actual legal obligations of a particular state, it is necessary 
to ascertain whether that state has registered any reservations against international treaties. 
Reservation clauses added before signing can allow state agencies to keep certain rights under 
Article 1(d) of the “Vienna Convention on the Law of Treaties” in order to exclude or modify the 
OHJDO�H൵HFWV�RI�FHUWDLQ�SURYLVLRQV�RI�WKH�WUHDW\��+RZHYHU��81�PHPEHUV�DUH�QRW�DOORZHG�WR�HQWHU�
into any reservations under that convention unless it is accepted by other member states or is 
not contrary to the object and purpose of the treaty. Hence, it becomes clear that while member 
states may have an obligation to implement a right to health under international law, various legal 
mechanisms as well as pragmatic considerations may limit the extent to which implementation can 
be achieved.

V. 3උඈඋൾඌඌංඏൾ�5ൾൺඅංඌൺඍංඈඇ�ඈൿ�ඍඁൾ�5ංඁඍ�ඍඈ�+ൾൺඅඍඁ

3URJUHVVLYH�UHDOLVDWLRQ�LV�GH¿QHG�DV�WKH�GHYHORSPHQW�RI�VRFLRHFRQRPLF�ULJKWV�ZKHUHLQ�HDFK�VWDWH�
KDV�D�GXW\�WR�H[DPLQH�LWV�H[LVWLQJ�EDUULHUV�LQ�OHJDO��DGPLQLVWUDWLYH��RSHUDWLRQDO�DQG�¿QDQFLDO�WHUPV��
DQG�WR� WDNH�QHFHVVDU\�VWHSV� WR�HQVXUH�SHRSOHV¶�ULJKWV�62 Article 2(1) of the ICESCR directs each 
member state to take necessary steps for the progressive realisation of socioeconomic rights, such 
as the right to health, within the limits of available resources. This directive has generated some 
confusion in how state parties are supposed to determine when the maximum level of rights has 
EHHQ� HQVXUHG�ZLWKLQ� WKHLU� DYDLODEOH� UHVRXUFHV��7KLV�YDJXHQHVV� D൵RUGV�ÀH[LELOLW\� WR� VWDWH�SROLF\�
makers in establishing their level of obligation to protect socioeconomic rights. Furthermore, the 
ÀH[LELOLW\�LQKHUHQW�LQ�SURJUHVVLYH�UHDOLVDWLRQ�LV�XVHIXO�LQ�SHUPLWWLQJ�D�VWDWH�WR�HQVXUH�VRFLRHFRQRPLF�
rights over a longer period of time as a gradual process.63 Indeed, as the Constitutional Court 
of South Africa observed in the “Grootboom case” and “Mazibuko case”, it is not an easy task 
to determine the “minimum threshold for the progressive realization” of socioeconomic rights 
without identifying the reasonableness of such rights in a state.64

$FFHVV�WR�UHVRXUFHV�LV�D�OHDGLQJ�GHWHUPLQDQW�RI�D�QDWLRQ¶V�DELOLW\�WR�DFKLHYH�WKH�ULJKW�WR�KHDOWK�
SURJUHVVLYHO\��$OWKRXJK�UHVRXUFH�DYDLODELOLW\�JLYHV�ÀH[LELOLW\�WR�HDFK�VWDWH��WKH�*HQHUDO�$VVHPEO\�
RI�WKH�81�UHFRJQL]HG�WKDW��ZLWKRXW�VX൶FLHQW�UHVRXUFHV��SURJUHVVLYH�UHDOLVDWLRQ�RI�KHDOWKFDUH�ULJKWV�

59 &�+RJVWHGW�DQG�RWKHUV��µ7KH�6ZHGLVK�SXEOLF�KHDOWK�SROLF\�DQG�WKH�QDWLRQDO�LQVWLWXWH�RI�SXEOLF�KHDOWK¶���������������
6FDQGLQDYLDQ�-RXUQDO�RI�3XEOLF�+HDOWK�����0�0DUPRW��µ6RFLDO�GHWHUPLQDQWV�RI�KHDOWK�LQHTXDOLWLHV¶������������������
The Lancet 1099.

60 D Acheson, ,QGHSHQGHQW�LQTXLU\�LQWR�LQHTXDOLWLHV�LQ�KHDOWK�UHSRUW��7KH�6WDWLRQHU\�2൶FH�������
61 -�4XLQQ��µ5HSRUW�������HVWLPDWHV�GHYHORSHG�E\�WKH�81�LQWHU�DJHQF\�JURXS�IRU�FKLOG�PRUWDOLW\�HVWLPDWLRQ¶�/HYHOV�DQG�

7UHQGV�LQ�&KLOG�0RUWDOLW\��7KH�8QLWHG�1DWLRQV�&KLOGUHQ¶V�)XQG�������
62 6�9HUPD��µ-XVWLFLDELOLW\�RI�HFRQRPLF�VRFLDO�DQG�FXOWXUDO�ULJKWV��UHOHYDQW�FDVH�ODZ¶��������ZRUNLQJ�SDSHU��,QWHUQDWLRQDO�

Council on Human Rights Policy, Rights and Responsibilities of Human Rights Organisations, Geneva, March 15.
63 /�&KHQZL�� µ8QSDFNLQJ� µSURJUHVVLYH� UHDOLVDWLRQ¶�� LWV� UHODWLRQ� WR� UHVRXUFHV��PLQLPXP�FRUH� DQG� UHDVRQDEOHQHVV�� DQG�

VRPH�PHWKRGRORJLFDO�FRQVLGHUDWLRQV�IRU�DVVHVVLQJ�FRPSOLDQFH¶��������������'H�-XUH�����
64 *RYHUQPHQW�RI�WKH�5HSXEOLF�RI�6RXWK�$IULFD�	�RWKHUV�Y�*URRWERRP�	�RWKHUV [2001] 1 SA 46 (Constitutional Court) 

para 32; Mazibuko and Others v City of Johannesburg and Others [2010] 4 SA 1 (Constitutional Court) para 60.
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was impossible. Resources in this context do not only mean state resources, but also external 
advantages received from international sources as stated in paragraph 26 of the “Limburg 
Principles on the Implementation of the International Covenant on Economic, Social and Cultural 
Rights (Limburg Principles)” and paragraphs 3 and 38 of the CESCR General Comment Nos 3 
and 14, respectively. According to the Convention on the Rights of the Child,65�D�VWDWH¶V�UHVRXUFHV�
must be understood to include human, organisational, technological and information resources 
DV�ZHOO�DV�¿QDQFLDO�UHYHQXHV�WKDW�DUH�HVVHQWLDO�IRU�WKH�UHDOL]DWLRQ�RI�VRFLRHFRQRPLF�ULJKWV��,Q�WKLV�
regard, the meaning of “resources” must be considered in terms of practicality as outlined in 
Section 31 of the “Vienna Convention on the Law of Treaties.”66 Each state needs to examine its 
¿QDQFLDO�FDSLWDO��KXPDQ�DQG�RWKHU�UHVRXUFHV�WR�DOORFDWH�PRVW�H൵HFWLYHO\�LQ�SUDFWLFDO�WHUPV�IRU�WKH�
progressive achievement of equitable and comprehensive healthcare. Nevertheless, paragraph 2 of 
*HQHUDO�&RPPHQW���RI�WKH�&(6&5�HPSKDVLVHG�WKH�FUXFLDO�LPSRUWDQFH�RI�LQLWLDWLQJ�D�GH¿QLWH�VHW�
of “deliberate, concrete and targeted” steps for the timely realization of full health rights for all 
citizens.67

Although the notion of progressive realisation through sensible resource utilisation is relatively 
straightforward, there is still an ongoing debate about how to determine whether a member state 
KDV�PDGH�SURJUHVV�FRQVLGHULQJ�LWV�PD[LPXP�DYDLODEOH�UHVRXUFHV��,Q�WKLV�UHJDUG��WKH�8QLWHG�1DWLRQV¶�
guidelines for state practices provide a useful framework for measuring ongoing achievements 
of each state, with indicators and benchmarks to measure progress and monitor stagnation or 
retrogression. The Committee provided guidelines in CESCR General Comment 14 for the adoption 
of appropriate indicators and benchmarks along the path to universal health.68 According to the 
Comment, the national health strategy of a member state will determine the appropriate indicators 
DQG�EHQFKPDUNV��7KH�PDLQ�SXUSRVH�RI�XWLOLVLQJ� LQGLFDWRUV� LV� WR�PRQLWRU�D� VWDWH¶V�REOLJDWLRQV�DV�
stated in Article 12 of the ICESCR. Having determined the necessary indicators, a state is required 
to set appropriate national benchmarks for measuring the status of each indicator in relation to the 
goals of providing fair and equitable healthcare to its citizens.69 Subsequently, the UN General 
Assembly introduced three indicators for the right to health:70�¿UVW�� VWUXFWXUDO� LQGLFDWRUV��ZKLFK�
address whether a state has key structures, systems and mechanisms in relation to human rights 
such as constitutionally entrenched rights to health, national human rights institutions, national 
health policies and plans of action, a government approved list of essential medicines and free 
GUXJV�DW�SULPDU\�SXEOLF�KHDOWK�IDFLOLWLHV��VHFRQG��SURFHVV�LQGLFDWRUV��ZKLFK�PRQLWRU�WKH�H൵HFWLYHQHVV�
of actions implemented as part of health policy measures and programs, such as the percentage 
of pregnant women attended by skilled healthcare personnel for check-ups and the percentage of 
births attended by skilled birth attendants; and third, outcome indicators, which measure the results 

65 The Committee on the Rights of the Child Convention on the Rights of the Child, Chapter VII, 46th Session, UN Doc 
CRC/C/46/3 (22 April 2008).

66 J Tobin, 7KH�5LJKW�WR�+HDOWK�LQ�,QWHUQDWLRQDO�/DZ (OUP 2012).
67 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R�����7KH�1DWXUH�RI�6WDWHV�

Parties’ Obligations, 5th Session, UN Doc E/1991/23 (14 December1990).
68 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�

Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000).
69 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�

Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 57–8.
70 The right of everyone to enjoy the highest attainable standard of physical and mental health, Agenda item 117 (c), 

58th Sess, UN Doc A/58/427 (10 October 2003).
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achieved by health policies and programs, such as the number of maternal deaths per 100,000 
live births, the number of perinatal deaths per 1,000 births and the percentage of men and women 
who are infected with HIV. Thus, the establishment of appropriate indicators and benchmarks 
constitutes a powerful system for monitoring and measuring progressive realisation of the right to 
health.

Each state should concentrate on the proper allocation of resources and not discriminate based 
on inequities.71 In this respect, the Constitutional Court of South Africa remarked that a state “must 
accelerate reasonable and progressive schemes” to develop an appropriate healthcare environment 
for their citizens.72 In addition, Article 25 of the “Limburg Principles” stated that member states 
are obligated to respect the right to a minimum level of health protection irrespective of their level 
RI�HFRQRPLF�UHVRXUFHV��,Q�WKLV�FRQWH[W��D�VWDWH¶V�GXW\�LV�WR�XWLOLVH�PD[LPXP�DYDLODEOH�UHVRXUFHV��

It is recognised that: full realisation of a right to health cannot be achieved within a short 
SHULRG�RI�WLPH��JUDGXDO�SURJUHVV�WRZDUG�DFKLHYHPHQW�LV�H[SHFWHG��DQG�WKDW�WKH�UDWH�ZLOO�EH�GL൵HUHQW�
for every state. Undoubtedly, the budgets and performance of developed countries will be better 
than those of developing countries; however, the rate of progress in achieving universal health 
advantages for the citizenry of each state must be “rational and reasonable.” In order to determine 
ZKDW�LV�UDWLRQDO�DQG�UHDVRQDEOH��VWDWHV�KDYH�WR�DGKHUH�WR�LQGLFDWRUV�DQG�EHQFKPDUNV�GH¿QHG�E\�WKH�
General Assembly to measure their progress. For example, a state may take the initiative to reduce 
PDWHUQDO�GHDWKV�E\���±���SHUFHQW�RYHU�WKH�QH[W�¿YH�\HDUV�ZLWKLQ�WKH�OLPLWV�RI�DYDLODEOH�UHVRXUFHV��
$IWHU�¿YH�\HDUV��WKH�VWDWH�FDQ�PHDVXUH�DFKLHYHPHQW�LQ�DFFRUGDQFH�ZLWK�WKLV�WDUJHW��,Q�DGGLWLRQ��D�
state can introduce “retrogressive measures” to determine how well the utilisation of maximum 
available resources is supporting the progressive realization of health. Alternatively, a state can test 
its progress by judging whether its use of resources would be considered rational and reasonable. 
The use of retrogressive measures ensures that the current level of achievement cannot be reduced 
in subsequent years. For example, the public health budget of a state in a certain year cannot be 
OHVV�LQ�WKH�IROORZLQJ�\HDU�ZLWKRXW�MXVWL¿FDWLRQ�RI�H[FHSWLRQDO�FLUFXPVWDQFHV��7KLV�PHDQV�WKDW�WKH�
&(6&5�SURKLELWV�WKH�XVH�RI�UHJUHVVLYH�SROLFLHV�WR�HQKDQFH�SHRSOH¶V�ULJKWV�WR�KHDOWK�73 Every state 
has to utilise its resources in the best possible way to maintain progress toward personal health.

It should also be noted that a country cannot avoid the minimum obligation to adopt a plan of 
action by claiming a lack of available resources.74 Comments 3 and 14 of the CESCR described 
the minimum core obligations of a state to its people. The Committee decreed that a member 
state must observe “minimum core obligations” to ensure at least minimum essential levels of 
socioeconomic rights including healthcare.75 To that end, CESCR General Comment 14 authorised 

71 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000) para. 19.

72 0LQLVWHU�RI�+HDOWK�DQG�$QRWKHU�Y��1HZ�&OLFNV�6RXWK�$IULFD��3W\��/WG�DQG�2WKHUV [2006] 2 SA 311; Minister of Health 
	�RWKHUV�Y��7UHDWPHQW�$FWLRQ�&DPSDLJQ�	�RWKHUV [2002] 5 SA 721.

73 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000).

74 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������3ODQV�RI�$FWLRQ� IRU�
Primary Education, 20th Session, UN Doc E/1992/23 (10 May 1999) para. 9.

75 See also SMT Karim and others, ‘Judicial adherence to the minimum core obligation of a right to health in Bangladesh: 
D�FULWLFDO�UHYLHZ¶��������������$VLD�3DFL¿F�-RXUQDO�RQ�+XPDQ�5LJKWV�DQG�WKH�/DZ�����
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the following six core obligations that every state needs to meet for providing the right to health 
for its population:76

1. non-discriminatory access to health facilities, goods and services;
2. access to the minimum essential safe and nutritious food; 
3. access to basic shelter, housing and sanitation and safe and potable water; 
4. HVVHQWLDO�GUXJV�DV�GH¿QHG�E\�:+2��
5. equitable distribution of all health facilities, goods and services; and 
6. adoption and implementation of a national public health strategy and plan of action.
As discussed earlier, the CESCR suggested in Comment 14 that national health policy should 
identify available resources and use those in the most appropriate way for the progressive 
realisation of the right to health. Otherwise, it will be treated as a violation of state obligations 
under Article 12 of ICESCR as enunciated in the same Comment. Hence, each state has to utilise 
the maximum available resources for progressing toward the essential right to health.

VI. &ඈඇർඅඎඌංඈඇ

Ultimately, progressive realisation of a right to health should be understood as a process to achieve 
incremental gains towards a vision of health and wellbeing. This acknowledges pragmatic resource 
limitations faced by states. Thus, in addition to the necessary monitoring of clear milestones or 
targets, progress along a reform pathway should itself provide an indicator of success for the 
purpose of evaluating state accountability in meeting human rights obligations. This might 
include, for example, successful implementation of legal or institutional frameworks that have 
been empirically demonstrated to lead to positive changes in practices, promotion of rights or other 
outcomes. Policy makers could then aim to develop strategies that focus on alternative or indirect 
LQVWLWXWLRQDO�UHIRUPV��LQFOXGLQJ�E\�OHYHUDJLQJ�RWKHU�SROLF\�LQLWLDWLYHV��)RU�H[DPSOH��µZHOOEHLQJ¶��
as expressed by the United Nations Sustainable Development Goals in its 2030 Agenda, can be 
reframed as a set of goals that are intrinsically linked to environmental goals through interconnected 
institutional structures;77 and in so doing, can inspire policies that would achieve social outcomes 
in both areas by targeting those structures. By incorporating a broader range of strategies within 
evaluative frameworks, progressive realisation can thus be reframed as an opportunity to achieve 
incremental improvements rather than as a means to rationalise falling short of an aspirational goal 
in the face of limited resources.

While there is continued debate about the meaning, scope and enforceability of a right to health, 
ZLWK� µKHDOWK¶�GHSHQGLQJ�RQ� VHYHUDO� IDFWRUV�RU�XQGHUO\LQJ� VRFLDO�RU� HQYLURQPHQWDO�GHWHUPLQDQWV��
this article maintains that states nevertheless have a positive obligation to ensure a right to health 
DQG�SURPRWH�WKH�KLJKHVW�SRVVLEOH�VWDQGDUG�RI�KHDOWK�DQG�ZHOOEHLQJ��$OWKRXJK�D�VWDWH¶V�DELOLW\�WR�
implement strategies to meet the broad range of targets associated with a right to health is ultimately 
limited by the reality of available resources and competing national priorities, a pragmatic approach 
to promoting an right to health through progressive realisation provides a rational approach for 
policy makers and legal reformers. However, consistent with the trend internationally, entrenching 

76 The Committee on Economic, Social and Cultural Rights, &(6&5�*HQHUDO�&RPPHQW�1R������7KH�5LJKW�WR�WKH�+LJKHVW�
Attainable Standard of Health, 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000).

77 J Waage and others (2015) ‘Governing the UN Sustainable Development Goals: interactions, infrastructures, and 
LQVWLWXWLRQV¶�7KH�/DQFHW�*OREDO�+HDOWK 3(5) e251–e252.
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a right to health in domestic legal systems, whether through constitutional amendment or human 
ULJKWV�OHJLVODWLRQ��VKRXOG�EH�WKH�¿UVW�VWHS�LQ�WKRVH�MXULVGLFWLRQV�ZKHUH�H[SOLFLW�OHJDO�SURWHFWLRQ�RI�
the right to health remains absent.
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I. ,ඇඍඋඈൽඎർඍංඈඇ

,Q�OLJKW�RI�WKH�UHFHQW�¿QGLQJV�IURP�WKH�0DXQD�/RD�2EVHUYDWRU\�WKDW�WKH�FRQFHQWUDWLRQ�RI�&22 in the 
atmosphere is continuing to increase, we must accept the conventional processes of international 
ODZ�KDYH�IDLOHG�WR�¿QG�D�VROXWLRQ�WR�WKH�LQWHQVLI\LQJ�FOLPDWH�FKDQJH�WKUHDW�2 International law has 
been directed towards the problem since the inception of the United Nations Framework Convention 
on Climate Change (UNFCCC) in 1992. Since then the Kyoto Protocol has been introduced, its 
failure eventually leading to the Paris Agreement of 2015. The stark reality is that nearly four years 
after the introduction of the latest iteration of international climate law we are still witnessing an 
abject inability to halt global emissions. In the context of climate change the limitations more than 
the positives of international law have been exposed.

The challenge from climate change is so urgent that we must look for an alternative means in 
ZKLFK�WR�JHQHUDWH�VRPH�VHPEODQFH�RI�DQ�LPPHGLDWH�¿JKW�EDFN�3 This is broadly the same rallying 
FDOO�6LU�*HR൵UH\�3DOPHU�PDGH�LQ������ZKHQ�KH�VRXJKW�WR�¿QG�QHZ�ZD\V�WR�PDNH�LQWHUQDWLRQDO�
environmental law.4 It is the argument here that in the context of the ordinary instruments of 
LQWHUQDWLRQDO� ODZ� IDLOLQJ��ZH�PXVW�¿QG�QHZ�ZD\V� WR� FUDIW� LQWHUQDWLRQDO� FOLPDWH� ODZ� �,&/���2QH�
possibility found in the history of international security is the option to introduce a framework of 
principles outside the usual constraints of conventions. The prototype for this idea comes from 
WKH�QRQ�SUROLIHUDWLRQ�RI�QXFOHDU�ZHDSRQV�¿HOG��ZKHUH� WKH�3UROLIHUDWLRQ�6HFXULW\� ,QLWLDWLYH� �36,��
ZDV� LQWURGXFHG�DV� DQ�H[WUDRUGLQDU\�PHDQV� LQ�ZKLFK� WR�JHQHUDWH� D�TXLFN�DQG�H൵HFWLYH� UHVSRQVH�
WR�WKH�SUROLIHUDWLRQ�DFWLYLWLHV�RI�QRQ�VWDWH�DFWRUV��7KH�LQWURGXFWLRQ�DQG�VXFFHVV�RI�WKH�36,�R൵HUV�D�
blueprint for the climate change response agenda, and so it is argued here that a Climate Security 
Initiative (CSI) provides a useful and timely alternative that must be explored. 

This paper intends to strike a practical tone and focus on the possibility of a CSI being 
introduced as soon as possible. By exploring this option it is the intention of this paper to provide 
policy makers and those willing states a means in which to pursue a more robust climate response 
agenda. The paper is structured according to three main questions: has international climate law 
IDLOHG��ZKDW�PRGHO�RI�UHVSRQVH�DQG�EHQH¿W�GRHV�WKH�36,�R൵HU��KRZ�FRXOG�D�&6,�EH�FUHDWHG�WR�¿OO�WKH�
gaps left by international climate law. 

1 Lecturer in International and Environmental Law, University of Chester, United Kingdom. Email: ashley.murphy 
@chester.ac.uk.

2 0DXQD�/RD�2EVHUYDWRU\�� µ'DLO\�&2�¶� �0DXQD�/RD�2EVHUYDWRU\�+DZDLL����WK�0D\��������KWWSV���ZZZ�FR��HDUWK�
GDLO\�FR�!�DFFHVVHG���WK�2FWREHU������

3 ,3&&�5HSRUW��µ*OREDO�:DUPLQJ�RI������&��6XPPDU\�IRU�3ROLF\�0DNHUV¶���WK�2FWREHU�������
4 *�3DOPHU��µ1HZ�:D\V�WR�0DNH�,QWHUQDWLRQDO�(QYLURQPHQWDO�/DZ¶���������������7KH�$PHULFDQ�-RXUQDO�RI�,QWHUQDWLRQDO�

Law 259.



2019 $�&OLPDWH�6HFXULW\�,QLWLDWLYH��$QRWKHU�:D\�WR�0DNH�,QWHUQDWLRQDO�&OLPDWH�/DZ� 47

II. ,ඇඍൾඋඇൺඍංඈඇൺඅ�&අංආൺඍൾ�/ൺඐ

To analyse the success or failure of an international regime it has to be decided by what standard 
RI� H൵HFWLYHQHVV� LW�ZRXOG�EH� MXGJHG��&UXFLDOO\�GL൵HUHQW� VWDQGDUGV� OHDG� WR�GL൵HUHQW� UHVXOWV�5 The 
W\SLFDO� VWDQGDUGV� RI� H൵HFWLYHQHVV� LGHQWL¿HG� E\� 2UDQ� <RXQJ� LQFOXGH�� OHJDO�� EHKDYLRXUDO� DQG�
problem solving.6 Sometimes referred to as: output, outcome, and impact.7 The legal standard 
refers to the extent that an environmental problem can be transferred into a legal regime with 
normative character. Adoption of the legal standard alone implies an element of belief that the law 
matters in its own right, a point that is subject to debate.8 The behavioural standard regards the 
ability of a regime to alter the behaviour of those subjected to it, in the achievement of its stated 
objective. This does provide a more comprehensive measure than the legal standard as it focuses 
on a greater level of impact beyond simple legal recognition.9 However it is premised on the notion 
WKDW�WKH�EHKDYLRXU�PDQGDWHG�E\�WKH�UHJLPH�LV�VLJQL¿FDQW�LQ�LWV�FRQQHFWLRQ�WR�WKH�UHJLPH¶V�REMHFWLYH��
which is not a consistent reality.10 The problem-solving standard extends the link between the 
regime and the actual problem being addressed, considering if a tangible improvement is evident. 
The application of this standard is particularly useful in the climate context, which experiences 
political and bureaucratic obstacles that project a veneer of progress with questionable impacts on 
the problem.11

It is a matter of choice as to which of these three standards of assessment are adopted. 
Subsequently, politicians around the world are able to claim they are not only partaking in ICL 
but also that it is successful, inevitably relying on the legal standard.12 However, what is the point 
in declaring that ICL exists and that the Paris Agreement has 195 members when at the same 
time CO2 emissions continue to rise, biospheres continue to alter, and extreme whether events 

5 +�%UHLWPHLHU��$�8QGHUGDO��2�<RXQJ�� µ7KH�(൵HFWLYHQHVV�RI� ,QWHUQDWLRQDO�(QYLURQPHQWDO�5HJLPHV��&RPSDULQJ�DQG�
&RQWUDVWLQJ�)LQGLQJV�IURP�4XDQWLWDWLYH�5HVHDUFK¶�����������,QWHUQDWLRQDO�6WXGLHV�5HYLHZ�����

6 RXQJ�DFWXDOO\�LGHQWL¿HV�VL[�VWDQGDUGV�EXW�LW�LV�WKHVH�WKUHH�WKDW�KDYH�EHHQ�XWLOLVHG�LQ�WKH�OLWHUDWXUH��2�<RXQJ��,QWHUQDWLRQDO�
*RYHUQDQFH��3URWHFWLQJ�WKH�(QYLURQPHQW�LQ�D�6WDWHOHVV�6RFLHW\ (1st edn, Cornell University Press, 1994) Ch.6.

7 -�9ROOHQZHLGHU��µ7KH�H൵HFWLYHQHVV�RI�LQWHUQDWLRQDO�HQYLURQPHQWDO�DJUHHPHQWV¶�����������,QWHUQDWLRQDO�(QYLURQPHQWDO�
Agreements 343.

8 %UXQQHH�DQG�7RRSH�DUJXH�WKDW�ODZ�PDWWHUV�WKURXJK�LWV�LQÀXHQFH�RQ�UHJLPH�HYROXWLRQ��DV�RSSRVHG�WR�LWV�OHJDO�QDWXUH�
VROHO\��-�%UXQQHH��6�7RRSH��µ7KH�&KDQJLQJ�1LOH�%DVLQ�5HJLPH��'RHV�/DZ�0DWWHU"¶���������������+DUYDUG�,QWHUQDWLRQDO�
Law Journal 105.

9 6HH�IRU�D�VWXG\�IRFXVVLQJ�RQ�WKH�EHKDYLRXUDO�VWDQGDUG��-�:HWWHVWDG��µ'HVLJQLQJ�(൵HFWLYH�(QYLURQPHQWDO�5HJLPHV��7KH�
&RQGLWLRQDO�.H\V¶��������������*OREDO�*RYHUQDQFH�����

10 For instance under the Kyoto Protocol Russia agreed a 5% reduction in its emissions by 2015, but this was not based 
on a motivation to alter behaviour towards this target but on the reality of an industrial decline that produced the 
reduction incidentally.

11 2�<RXQJ�� µ(൵HFWLYHQHVV� RI� LQWHUQDWLRQDO� HQYLURQPHQWDO� UHJLPHV�� ([LVWLQJ� NQRZOHGJH�� FXWWLQJ� HGJH� WKHPHV�� DQG�
UHVHDUFK�VWUDWHJLHV¶�����������������31$6�������

12 %UD]LO�KDV�SRLQWHG�WR�LWV�FRPPLWPHQW�WR�WKH�3DULV�$JUHHPHQW��H[SUHVVLQJ�D�OHYHO�RI�OHJDO�H൵HFWLYHQHVV�ZLWKRXW�PDNLQJ�
EHKDYLRXUDO�FKDQJHV�RU�DGGUHVVLQJ�WKH�SUREOHP��0�'DUE\��µ%ROVRQDUR�VD\V�%UD]LO�ZLOO�VWD\�LQ�WKH�3DULV�$JUHHPHQW¶�
�&OLPDWH�+RPH�1HZV����WK�2FWREHU��������KWWSV���ZZZ�FOLPDWHFKDQJHQHZV�FRP������������EROVRQDUR�VD\V�EUD]LO�
ZLOO�VWD\�SDULV�DJUHHPHQW�!�DFFHVVHG���WK�$XJXVW�������,Q������'DYLG�&DPHURQ�WKHQ�3ULPH�0LQLVWHU�RI�WKH�8.�VDLG�
µ:KDW�GR�ZH�WHOO�RXU�JUDQG�FKLOGUHQ�LI�ZH�IDLO�WR�DJUHH�RQ�D�GHDO¶��LQGLFDWLQJ�FOHDUO\�KLV�EHOLHI�LQ�WKH�OHJDO�VWDQGDUG��
$�9DXJKDQ��(�+RZDUG��$�+ROSXFK��µ:RUOG�/HDGHUV�&DOO�IRU�$FWLRQ�DW�3DULV�&OLPDWH�7DONV¶�7KH�*XDUGLDQ (London 30th 
1RYHPEHU� ������ �ZZZ�WKHJXDUGLDQ�FRP�HQYLURQPHQW�EORJ�OLYH������QRY����SDULV�FOLPDWH�VXPPLW�ZRUOG�OHDGHUV�
PHHW�IRU�RSHQLQJ�GD\�OLYH!�DFFHVVHG���WK�-XO\������
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become less extreme by virtue of their increasing frequency.13�7KH�RQO\�VWDQGDUG�RI�H൵HFWLYHQHVV�
that really matters in this time of urgency is the problem-solving one. To solidify this claim, if 
we apply the legal standard then the Paris Agreement is a resounding success. Going further, the 
EHKDYLRXUDO�VWDQGDUG�LV�DOVR�ODUJHO\�VDWLV¿HG�DV�PDQ\�VWDWHV�KDYH�PDGH�PLQRU�H൵RUWV�DQG�VXEPLWWHG�
their Intended Nationally Determined Contributions to the secretariat.14 Yet, the reality is emissions 
are continuing to rise and climate change is becoming an ever more severe threat.15 Accordingly 
ICL must be judged to have failed in the pursuit of a response that is able to stem the problem of 
climate change. The remainder of this section will consider ICL and its level of failure according 
to the problem-solving standard.

If we consider ICL to have begun with the UNFCCC in 1992 then we have this convention plus 
the Kyoto Protocol and Paris Agreement to examine. However this paper does not need to rehash 
an analysis of the UNFCCC in great detail.16�6X൶FH�WR�VD\�WKH�IUDPHZRUN�ZDV�D�XVHIXO�VWDUWLQJ�
point and brought states to the table in the recognition of a common problem. Its character as 
aspirational and absent any imposing obligations meant that its tone was largely discretionary and 
EHVW�HQFDSVXODWHG�E\�WKH�SULQFLSOH�RI�FRPPRQ�EXW�GL൵HUHQWLDWHG�UHVSRQVLELOLWLHV�17 The UNFCCC 
contains the potential tools and processes for much more detailed responses and cooperative 
ventures. Yet with hindsight we can see the framework instead of acting as a tentative beginning 
leading to a more robust set of conventions, acted to create an atmosphere of individualism 
propagated by the notions of blame and responsibility.18

The Kyoto Protocol did attempt to lead the UNFCCC forward through the introduction of 
GH¿QHG� WDUJHWV�� +DG� LW� EHHQ� VXFFHVVIXO� WKH� 3URWRFRO� ZRXOG� KDYH� UHVXOWHG� LQ� ¿UP� HPLVVLRQ�
reductions, meaning it was in fact an example of hard or good law.19 Nevertheless, the attitudes 
SUHVHQW�DW� WKH�IRXQGLQJ�RI� WKH�81)&&&�ZHUH�WUDQVSODQWHG�¿UPO\�LQWR�WKH�3URWRFRO�DQG�GLVFRUG�
RYHU�WKH�GL൵HUHQWLDWHG�UHVSRQVH�PRGHO�ZDV�ULIH��7KH�86$�VLJQHG�WKH�3URWRFRO�EXW�IDLOHG�WR�UDWLI\�
it with then President George Bush citing the reason for this as inequity among states.20 Other 
VLJQL¿FDQW�HPLWWHUV�OLNH�,QGLD�DQG�&KLQD�GLG�QRW�WDNH�WKH�3URWRFRO�VHULRXVO\�HQRXJK�DQG�VR�DOWKRXJK�
the American position is vastly unhelpful it was perhaps predictable. Russia and Australia also 

13 '�(DVWHUOLQJ�HW��DO���µ2EVHUYHG�9DULDELOLW\�DQG�7UHQGV�LQ�([WUHPH�&OLPDWH�(YHQWV��$�%ULHI�5HYLHZ¶�����������%XOOHWLQ�
of the American Meteorological Society 417.

14 *�3HWHUV�HW��DO���µ.H\�LQGLFDWRUV�WR�WUDFN�FXUUHQW�SURJUHVV�DQG�IXWXUH�DPELWLRQ�RI�WKH�3DULV�$JUHHPHQW¶����������1DWXUH�
118.

15 7� 5DGIRUG�� µ+XPDQ� FDUERQ� HPLVVLRQV� WR� ULVH� LQ� ����¶� �&OLPDWH� 1HZV� 1HWZRUN�� ��VW� -DQXDU\� ������ �KWWSV���
FOLPDWHQHZVQHWZRUN�QHW�KXPDQ�FDUERQ�HPLVVLRQV�WR�ULVH�LQ������!�DFFHVVHG���WK�-XO\������

16 Singleton-Cambage makes the point that the UNFCCC took too long and was likely out of step with the scope of the 
problem by the time it was in force, K Singleton-Cambage, ‘International Legal Sources and Environmental Crises: 
7KH�,QDGHTXDF\�RI�3ULQFLSOHV��7UHDW\��DQG�&XVWRP¶����������,/6$�-RXUQDO�RI�,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ������
(�5RZERWKDP��µ/HJDO�2EOLJDWLRQV�DQG�8QFHUWDLQWLHV�LQ�WKH�&OLPDWH�&KDQJH�&RQYHQWLRQ¶�LQ�2¶5LRUGDQ�DQG�-�-DJHU�
(eds) Politics of climate change: a European Perspective (1st edition, Routledge, 1996) 32.

17 United Nations Framework Convention On Climate Change (adopted 9th May 1992, entered into force 21st March 
1994) 1771 UNTS 107, Article 3.

18 These arguments engulf the climate change debate, see: M Paterson, M Grubb, ‘The international politics of climate 
FKDQJH¶�����������,QWHUQDWLRQDO�$൵DLUV�����

19 Kyoto Protocol to The United Nations Framework Convention on Climate Change (adopted 11th Dec 1997, entered 
into force 16th Feb 2005) UN Doc FCCC/CP/1997/7/Add 1, Article 3.

20 *� %XVK�� :KLWH� +RXVH� $UFKLYHV� �:KLWH� +RXVH� $UFKLYHV� ��WK� $SULO� ������ �KWWSV���JHRUJHZEXVK�ZKLWHKRXVH 
�DUFKLYHV�JRY�QHZV�UHOHDVHV��������������������KWPO!�DFFHVVHG���WK�-XO\������
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managed to manipulate the Protocol with the former using economic downturn to set and meet 
reduction targets,21 and the latter negotiating an increase in emissions.22� 3HUKDSV� WKH�3URWRFRO¶V�
most damning assessment comes from the fact its successor the Paris Agreement exists and in a 
YHU\�GL൵HUHQW�JXLVH��

The Paris Agreement does not set any emission reduction targets for states. Instead Article 2 
OHDGV�ZLWK�WKH�EURDG�REMHFWLYH�WR�SUHYHQW�D���&�WHPSHUDWXUH�LQFUHDVH�DERYH�SUH�LQGXVWULDO�OHYHOV�23 
Immediately the Agreement dampens its impression because within Article 2 the aspiration is 
QRWHG�WR�NHHS�WHPSHUDWXUH�LQFUHDVHV�EHORZ�����&��µUHFRJQL]LQJ�WKDW�WKLV�ZRXOG�VLJQL¿FDQWO\�UHGXFH�
WKH�ULVNV�DQG�LPSDFWV�RI�FOLPDWH�FKDQJH¶�24�,I�����&�LV�WKH�¿JXUH�WKDW�PXVW�DFW�DV�WKH�FHLOLQJ�ZK\�
QRW�IRFXV�RQ�WKLV"�7KH���&�¿JXUH�VHHPV�UHGXQGDQW�H[FHSW�IRU�WKH�IDFW�WKDW�VWDWHV�ZHUH�HYHQ�LQ�WKLV�
broad aspiration unprepared to commit to the more stringent objective. Without clarity as to the 
objective being sought the Agreement loses some of its impetus. In the wider sphere of global 
communication the clarity of message is vital, and the Paris Agreement is unable to set a clear tone 
right from the start, or rather the tone is perfectly clear in that states were not prepared to agree the 
type of convention required to stem the problem. 

The Agreement takes an early deviation from the hard law of the Protocol by stating that it 
ZLOO�EH�SUHGLFDWHG�RQ�WKH�SULQFLSOH�RI�µFRPPRQ�EXW�GL൵HUHQWLDWHG�UHVSRQVLELOLWLHV�DQG�UHVSHFWLYH�
FDSDELOLW\��LQ�WKH�OLJKW�RI�GL൵HUHQW�QDWLRQDO�FLUFXPVWDQFHV¶�25 There is of course a solid foundation for 
WKLV�DSSURDFK��VRPH�VWDWHV�DUH�LQ¿QLWHO\�PRUH�GHYHORSHG�WKDQ�RWKHUV��DQG�FRQVHTXHQWO\�UHVSRQVLEOH�
IRU�FOLPDWH�FKDQJH��DQG�VR�H൵RUWV�DW�HPLVVLRQ�UHGXFWLRQ�VKRXOG�WR�VRPH�H[WHQW�UHÀHFW�WKLV��+RZHYHU�
this provision is too vague giving those developed states a free pass to avoid robust climate actions. 
Instead it should have cast them into leadership roles tackling climate change from the front. Some 
would argue this type of commitment placed on the developed world would have been an example 
of neo-liberalism26 and maybe neo-colonialism.27 This is a negative interpretation and is just one 
way to characterise such action. The fact remains leadership, technology sharing, and capacity 
development are not neo-colonial activities but should be characterised as the actions of responsible 
states accepting their part in what is now a vital response to a pending global catastrophe. 

1HYHUWKHOHVV��WKH�FRPPRQ�EXW�GL൵HUHQWLDWHG�UHVSRQVH�PRGHO�SUHYDLOHG�WKURXJK�WKH�LQFOXVLRQ�
of Intended Nationally Determined Contributions (INDCs).28 Examining the INDC model revels 
the extent to which the Paris Agreement is failing. Evidence is now starting to appear that the 
FXPXODWLYH�WRWDO�RI�DFWXDO�HPLVVLRQ�UHGXFWLRQV�IURP�,1'&V�LV�QRW�DEOH�WR�HTXDWH�WR�D�JOREDO�H൵RUW�

21 %�&KDPEHUV��µ7RZDUGV�DQ�,PSURYHG�8QGHUVWDQGLQJ�RI�/HJDO�(൵HFWLYHQHVV�RI�,QWHUQDWLRQDO�(QYLURQPHQWDO�7UHDWLHV¶�
(2004) 16 (1) The George Town International Environmental Law Review 501.

22 %�%ROLQ��µ7KH�.\RWR�1HJRWLDWLRQV�RQ�&OLPDWH�&KDQJH��$�6FLHQFH�3HUVSHFWLYH¶������������6FLHQFH�����
23 Paris Agreement to The United Nations Framework Convention on Climate Change (adopted 12th Dec 2015) UN Doc 

FCCC/CP/2015/L.9/Rev.1, Article 2.
24 Ibid. Article 2 (a).
25 Ibid. Article 2 (2).
26 '�+XUVK��-�+HQGHUVRQ��'�*UHHQZRRG��µ(QYLURQPHQWDO�HGXFDWLRQ�LQ�D�QHROLEHUDO�FOLPDWH¶�����������(QYLURQPHQWDO�

Education Research 299.
27 +�%DFKUDP��µ&OLPDWH�)UDXG�DQG�&DUERQ�&RORQLDOLVP��7KH�1HZ�7UDGH�LQ�*UHHQKRXVH�*DVHV¶�����������&DSLWDOLVP�

Nature Socialism 5; J Dehm, ‘Carbon Colonialism or Climate Justice? Interrogating the International Climate Regime 
IURP�D�7:$,/�3HUVSHFWLYH¶�����������:LQGVRU�<HDUERRN�RI�$FFHVV�WR�-XVWLFH�����

28 Paris Agreement to The United Nations Framework Convention on Climate Change (adopted 12th Dec 2015) UN Doc 
FCCC/CP/2015/L.9/Rev.1, Article 4.
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FDSDEOH� RI� UHVXOWLQJ� LQ� WKH� ��&� DVSLUDWLRQ�29 This means that even if each INDC is upheld the 
overall objective of the Paris Agreement will not be achieved. States have chosen to submit INDC 
GRFXPHQWV�WKDW�DUH�QRW�VLJQL¿FDQWO\�UREXVW�LQ�WHUPV�RI�SUREOHP�VROYLQJ��LQVWHDG�WKH\�UHÀHFW�H൵RUWV�
that do not interfere with their other priorities, predominantly perpetual economic growth. To 
exemplify this point the following paragraphs will examine some INDCs.

The EU communicated a combined INDC document committing to a ‘binding target of an at 
OHDVW�����GRPHVWLF�UHGXFWLRQ�LQ�JUHHQKRXVH�JDV�HPLVVLRQV�E\������FRPSDUHG�WR������OHYHOV�¶30 
Firstly, the 40% reduction is not ambitious particularly considering that some of the most developed 
economies and technologically capable are members of the EU. Hof and others who provided 
comparative data to argue that from a historical responsibility perspective the EU target is less 
ambitious than India, Mexico and Brazil best illustrate this point.31 Secondly, the INDC document 
UHIHUHQFHV� LWV� SDVW� DPELWLRQ� RI� D� ���� UHGXFWLRQ�� ZKLFK� LV� XVHG� WR� MXVWLI\� WKH� ���� ¿JXUH� DQG�
VKRZ�DQ�LPSURYHG�H൵RUW��+RZHYHU�DOO�WKLV�GRHV�LV�VHHN�WR�VKRZ�WKH�(8�KDV�D�KLVWRU\�RI�DGRSWLQJ�
QRQ�DPELWLRXV�WDUJHWV��7KH�(8�KDV�SXW�WRJHWKHU�D�GRPHVWLF�WDUJHW�WKDW�ZRXOG�LI�UHÀHFWHG�DURXQG�WKH�
ZRUOG�QRW�PHHW�WKH���&�DPELWLRQ�32

Looking at Brazil as a comparator to the EU, its INDC document introduces a 37% emission 
reduction below 2005 levels.33�7KLV�¿JXUH� LV� FRPSDUDEOH� WR� WKH�(8�DQG�PLJKW�� FRQVLGHULQJ� WKH�
history of Brazil, be thought of as ambitious. However its achievement was premised not on a 
reduction of emissions but on a cutback in deforestation and a commitment to restore 12 million 
hectares of rainforest.34 The problem with this is the alteration of the Brazilian Government that 
has seen the election of Jair Bolsanaro, an advocate of development at the expense of the Amazon 
rainforest.35 The basis on which the INDC is built has been undermined and so Brazil is unlikely 
WR�SRVW�VLJQL¿FDQW�UHVXOWV�WKDW�DUH�DEOH�WR�PDWFK�LWV�FRPPLWPHQW�36 Thus highlighting the problem 
RI�GLVFUHWLRQ�EDVHG�DJUHHPHQWV��ZKLFK�R൵HU�QR�FRQVLVWHQF\�LQ�WKH�IDFH�RI�FKDQJLQJ�GRPHVWLF�RU�
political conditions. 

7KH�$XVWUDOLDQ�,1'&�EHJLQV�E\�UHIHUULQJ�WR�LWV�µVWURQJ�UHFRUG¶�ZKHUH�FOLPDWH�FRPPLWPHQWV�DUH�
concerned.37�<HW�WKLV�VWURQJ�UHFRUG�LV�UHÀHFWHG�WKURXJK�D���±����HPLVVLRQ�UHGXFWLRQ�WDUJHW��ZKLFK�
is noticeably low for one of the wealthiest and most developed states in the world. The basis for this 

29 &OLPDWH�$FWLRQ�7UDFNHU��µ&$7�(PLVVLRQV�*DSV¶��&RXQWULHV��-XQH��������KWWSV���FOLPDWHDFWLRQWUDFNHU�RUJ�JOREDO�FDW�
HPLVVLRQV�JDSV�!�DFFHVVHG���WK�$XJXVW������

30 Intended Nationally Determined Contribution of the EU and its Members States, Article 3.
31 F Hof, M den Elzen, A Mendoza Beltran, ‘The EU 40% greenhouse gas emissions reduction target by 2030 in 

SHUVSHFWLYH¶�����������,QWHUQDWLRQDO�(QYLURQPHQWDO�$JUHHPHQWV��3ROLWLFV��/DZ�DQG�(FRQRPLFV�����
32 &OLPDWH�$FWLRQ�7UDFNHU��µ(8¶��&RXQWULHV��-XQH��������KWWSV���FOLPDWHDFWLRQWUDFNHU�RUJ�FRXQWULHV�HX�!�DFFHVVHG���WK�

August 2019.
33 Federative Republic of Brazil: Intended Nationally Determined Contribution, para 5.
34 )HGHUDWLYH�5HSXEOLF�RI�%UD]LO��$GGLWLRQDO�,QIRUPDWLRQ�RQ�WKH�,1'&�IRU�&ODUL¿FDWLRQ�3XUSRVHV�2QO\��SDUD����
35 A Murphy, ‘Jair Bolsonaro wants to deforest the Amazon – what powers does the UN have to stop him? (The 

&RQYHUVDWLRQ�� ��WK� -XO\� ������ �KWWSV���WKHFRQYHUVDWLRQ�FRP�MDLU�EROVRQDUR�ZDQWV�WR�GHIRUHVW�WKH�DPD]RQ�ZKDW�
SRZHUV�GRHV�WKH�XQ�KDYH�WR�VWRS�KLP�������!�DFFHVVHG���WK�2FWREHU������

36 3�5RFKHGR�� HW� DO��� µ7KH� WKUHDW�RI�SROLWLFDO�EDUJDLQLQJ� WR� FOLPDWH�PLWLJDWLRQ� LQ�%UD]LO¶� �-XO\�������1DWXUH��KWWSV��� 
ZZZ�QDWXUH�FRP�DUWLFOHV�V���������������\!�DFFHVVHG���WK�$XJXVW������

37 $XVWUDOLD¶V�,QWHQGHG�1DWLRQDOO\�'HWHUPLQHG�&RQWULEXWLRQ�WR�D�QHZ�&OLPDWH�&KDQJH�$JUHHPHQW��$XJXVW��������SDUD���



2019 $�&OLPDWH�6HFXULW\�,QLWLDWLYH��$QRWKHU�:D\�WR�0DNH�,QWHUQDWLRQDO�&OLPDWH�/DZ� 51

VWURQJ�UHFRUG�FODLP�DQG�PLVPDWFKHG�REMHFWLYH�VWHPV�IURP�$XVWUDOLD¶V�SHUVSHFWLYH�RQ�JOREDO�H൵RUW�
WKDW� VLWXDWHV� LWV�DPELWLRQ�DV� µFRPSDUDEOH� WR� WKH� WDUJHWV�RI�RWKHU�DGYDQFHG�HFRQRPLHV¶�38 Hidden 
EHKLQG�WKLV�VWDWHPHQW�LV�D�UDFH�WR�WKH�ERWWRP�SKLORVRSK\�WKDW�UHÀHFWV�WKH�ODFN�RI�WUXH�OHDGHUVKLS�
LQ� WKH� FRQWH[W�RI� FOLPDWH� UHVSRQVH��$XVWUDOLD� LV� MXVW�RQH�H[DPSOH�KLJKOLJKWHG� WKDW� LV� H൵HFWLYHO\�
saying we will commit to this problem only to the extent that our comparable counterparts will 
FRPPLW��)XUWKHUPRUH�� WKH�&OLPDWH�$FWLRQ�7UDFNHU�¿QGV� WKDW�$XVWUDOLD� LV� OLNHO\� WR�RYHUVKRRW� LWV�
WDUJHW�VLJQL¿FDQWO\�39

7KH�&DQDGLDQ�,1'&�R൵HUV� WR�FXW� µJUHHQKRXVH�JDV�HPLVVLRQV�E\�����EHORZ������ OHYHOV�E\�
����¶�40� 7KH� ,1'&� WZLFH� VD\V� WKDW� WKLV� µWDUJHW� LV� DPELWLRXV� EXW� DFKLHYDEOH¶�41 Yet the level of 
DPELWLRQ�DWWDFKHG�LV�XQFRQYLQFLQJ��7KH�¿UVW�SUREOHP�LV�WKDW�����LV�QRW�DQ�RYHUO\�LPSUHVVLYH�WDUJHW��
particularly for a developed state. Even compared to the limited number of states examined in this 
SDSHU��&DQDGD¶V� WDUJHW� LV�QRW�RYHUO\�DPELWLRXV��6HFRQG��&DQDGD�FKRVH������DQG�QRW������DV�LWV�
base year, representing that it has taken the less determined pathway. The inclusion of statements 
arguing this is an ambitious target therefore appears designed to mask that this is not the case. 
Nonetheless, the existence of an INDC containing a target allows Canada to claim compliance 
XQGHU� WKH�3DULV�$JUHHPHQW��JUDQWLQJ� OHJDO�H൵HFWLYHQHVV�� ,W� LV�QRW� VXUSULVLQJ� WKH�&OLPDWH�$FWLRQ�
7UDFNHU�¿QGV�WKH�H൵RUWV�RI�&DQDGD�ZRXOG�FRQWLQXH�WR�DOORZ�D�WHPSHUDWXUH�LQFUHDVH�EHWZHHQ���&�
DQG���&�42�)RU�WKLV�UHDVRQ�WKH�DFWLRQV�RI�&DQDGD�DUH�FODVVL¿HG�DV�µLQVX൶FLHQW¶�LQ�WKH�¿JKW�DJDLQVW�
emissions.43

To surmise, ICL is predominantly resting on the Paris Agreement that is based almost exclusively 
on discretion. The intention behind this was to avoid the problems of the Kyoto Protocol and 
stimulate greater state involvement. Yet the INDC model found in the Paris Agreement is proving 
WR�VX൵HU�VRPH�KLVWRULF�SUREOHPV�DQG�VRPH�QHZ�RQHV��7KH�ODFN�RI�JOREDO�OHDGHUVKLS�LQ�WKH�FOLPDWH�
FRQWH[W�LV�VWULNLQJ�DQG�VLJQL¿FDQWO\�VWLÀLQJ�WKH�VXFFHVV�RI�,&/��7KH���&�DVSLUDWLRQ�RI�3DULV�ZLOO�QRW�
be met and so the problem is not being tackled.44 If we consider the consequences of climate change 
are exacerbating daily, and the IPCC has warned the threat must be grasped by 2030, the only 
position we can embrace is that ICL is not solving the problem of global emissions and alternative 
options must be explored.45

38 Ibid para 6.
39 &OLPDWH� $FWLRQ� 7UDFNHU�� µ$XVWUDOLD¶� �&RXQWULHV�� -XQH� ������� �KWWSV���FOLPDWHDFWLRQWUDFNHU�RUJ�FRXQWULHV�DXVWUDOLD�

FXUUHQW�SROLF\�SURMHFWLRQV�!�DFFHVVHG���WK�$XJXVW������
40 &DQDGD¶V�,1'&�6XEPLVVLRQ�WR�WKH�81)&&&��SDUD���
41 Ibid, para 4.
42 &OLPDWH� $FWLRQ� 7UDFNHU�� µ&DQDGD¶� �&RXQWULHV�� -XQH� ������ �KWWSV���FOLPDWHDFWLRQWUDFNHU�RUJ�FRXQWULHV�FDQDGD�!�

accessed 17th August 2019.
43 &OLPDWH� $FWLRQ� 7UDFNHU�� µ&DQDGD¶� �*HUPDQ\�� -XQH� ������ �KWWSV���FOLPDWHDFWLRQWUDFNHU�RUJ�FRXQWULHV�FDQDGD�!�

accessed 17th August 2019.
44 Ibid.
45 ,3&&�5HSRUW��µ*OREDO�:DUPLQJ�RI������&��6XPPDU\�IRU�3ROLF\�0DNHUV¶���WK�2FWREHU�������
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III. 7ඁൾ�3උඈඅංൿൾඋൺඍංඈඇ�6ൾർඎඋංඍඒ�,ඇංඍංൺඍංඏൾ

As early as the 1960s the international community took steps through the creation and implementation 
of the Non-Proliferation Treaty (NPT) to ensure nuclear weapons did not become commonly 
accessible.46 Attached to weapons of mass destruction (WMDs) is a perception on the part of the 
international community that they are extraordinary in their capacity to cause destruction.47 This 
DOORZHG�D�UDUH�XQLW\�DFURVV�WKH�LQWHUQDWLRQDO�FRPPXQLW\��SHUKDSV�EHVW�H[HPSOL¿HG�E\�WKH�PDMRU�
powers that even at the height of the Cold War did not resort to using these weapons. To further 
support the NPT, the UN Security Council adopted Resolution 255 in 1968 to provide signatories 
the assurances they needed to pursue a non-proliferation agenda.48 There is very little disagreement 
that non-proliferation is an important international ambition, it was therefore unsurprising that the 
proliferation discoveries in the early millennium led to some extraordinary responses. 

In 2002 the So San Ship was intercepted on course from the DPRK to Yemen, containing a 
QXPEHU�RI�PDWHULDOV� UHODWHG� WR�:0'V�DQG�VSHFL¿FDOO\� WKH�SURGXFWLRQ�RI�6&8'�PLVVLOHV�49 The 
USA interdicted the ship but despite the illicit cargo was unsure of the legal ground on which 
they were acting, eventually taking the decision to allow the ship to continue on its journey. The 
involvement of the DPRK was particularly problematic because of its public withdrawal from the 
NPT,50 which implicated it as a potential developer and source of WMDs.51 According to Joyner, 
the So San incident was an awakening to the realisation that proliferation activities were taking 
SODFH�DQG�µWKHUH�ZDV�QR�MXVWL¿FDWLRQ�XQGHU�LQWHUQDWLRQDO�ODZ¶�WR�SUHYHQW�WKHLU�WUDQVLW��GHOLYHU\�RU�
allow the seizure of such materials.52 In addition to this international legal gap, the discovery 
FRPSRXQGHG� WKH�86$¶V�EHOLHI� WKDW�D�QH[XV�ZDV�GHYHORSLQJ�EHWZHHQ� WHUURULVP�DQG�SUROLIHUDWLRQ�
that would challenge its security above all other threats.53 Accordingly it began work on the PSI 
that was launched on the 31st May 2003.

The PSI was intended as an immediate response to the realisation that proliferation was taking 
place despite the NPT. The discovery of the So San Ship and the involvement of a rogue state 
meant the international community was already running behind the problem and in need of a means 
to catch up. Conventions are not typically known for their haste. It can take months of challenging 
negotiations to get a convention adopted, and often only the lowest common denominators are 
agreed.54 The international community is comprised of 193 equal states and this has contributed 

46 Treaty on the Non-Proliferation of Nuclear Weapons (adopted 1st July 1968, entered into force 5th March 1970) 729 
UNTS.

47 Debates of the UNSC have shown this unity: UNSC Verbatim Record (31st January 1992) UN Doc/S/PV/3046; 
UNSC Verbatim Record (19th June 1968) UN Doc/S/PV/1433.

48 UNSC Res 255 (19th June 1968) UN DOC/S/Res/255.
49 '� -R\QHU�� µ7KH� 3UROLIHUDWLRQ� 6HFXULW\� ,QLWLDWLYH�� 1RQ�SUROLIHUDWLRQ�� &RXQWHU�SUROLIHUDWLRQ�� DQG� ,QWHUQDWLRQDO� /DZ¶�

(2005) 30 Yale Journal of International Law 507.
50 UNSC Res 825 (11th May 1993) UN Doc S/Doc/825.
51 -�-RVHSK��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��&DQ�,QWHUGLFWLRQ�6WRS�3UROLIHUDWLRQ"¶�����������6RFLDO�6FLHQFH���
52 '� -R\QHU�� µ7KH� 3UROLIHUDWLRQ� 6HFXULW\� ,QLWLDWLYH�� 1RQ�SUROLIHUDWLRQ�� &RXQWHU�SUROLIHUDWLRQ�� DQG� ,QWHUQDWLRQDO� /DZ¶�

(2005) 30 Yale Journal of International Law 507, 509.
53 0�9DOHQFLD��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�*ODVV�+DOI�IXOO¶�����������$UPV�&RQWURO�7RGD\����
54 *�3DOPHU��µ1HZ�=HDODQG¶V�'HIHFWLYH�/DZ�RQ�&OLPDWH�&KDQJH¶�����������1HZ�=HDODQG�-RXUQDO�RI�3XEOLF�,QWHUQDWLRQDO�
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WR� DQ� HQYLURQPHQW� RI� FKDOOHQJLQJ� QHJRWLDWLRQV� DQG� VXEVHTXHQWO\� LQH൵HFWLYH� DJUHHPHQWV�55 The 
subject of proliferation is less beset by this problem because of the broad unity on the subject. Yet, 
even with broad agreement a convention still takes considerable time and conferences are lengthy 
processes where various priorities are balanced.56

The USA and its allies did not wish to see the content of the PSI subjected to negotiation.57 The 
problem as they saw it was simple and as such there was a simple set of steps that would address 
it. The creation of the PSI was undertaken behind closed doors with the intention to maximise 
H൶FLHQF\� DQG� DYRLG� WKH� WUDGLWLRQDO� REVWDFOHV� RI� LQWHUQDWLRQDO� ODZ�58 As the USA was going to 
RSHUDWH�DV�WKH�FKLHI�SROLFH�R൶FHU�RI�WKH�36,�LW�VDZ�WKLV�DV�D�UHDVRQ�WR�WDNH�RQ�D�OHDGHUVKLS�UROH�
and avoid the involvement of too many other states at creation stage.59 On the 31st May 2003 the 
PSI was publically launched, presented to the international community not as a draft convention 
WR� GLVFXVV� EXW� DV� D� IXOO\� ¿QLVKHG� LQLWLDWLYH� WKDW� FRXOG� RQO\� EH� HQGRUVHG�60 It is because of this 
formulation strategy that the PSI came to life in a relatively short time frame and cut straight to the 
SUREOHP�RI�SUROLIHUDWLRQ��,Q�PDQ\�UHVSHFWV�WKH�36,�R൵HUV�D�PRGHO�RI�LQWHUQDWLRQDO�FRRSHUDWLRQ�WKDW�
KDV�VLJQL¿FDQW�EHQH¿WV�RYHU�WKH�WUDGLWLRQDO�PHFKDQLVPV�RI�LQWHUQDWLRQDO�ODZ�

The creation of the PSI poses some interesting challenges for the meaning of international law. 
Examining Article 38 of the ICJ Statute, the sources of international law are customs, conventions, 
JHQHUDO�SULQFLSOHV�DQG�WR�D�OHVVHU�H[WHQW�WKH�MXGLFLDO�GHFLVLRQV�DQG�WHDFKLQJV�RI�TXDOL¿HG�H[SHUWV�61 
7KH�36,�UHÀHFWV�D�FRQYHQWLRQ�PRUH�WKDQ�DQ\�RWKHU�VRXUFH��<HW�WKH�PDQQHU�RI�LWV�FUHDWLRQ�PLJKW�
SUHFOXGH� LW�EHLQJ� LGHQWL¿HG�DV�VXFK�EHFDXVH� LW� LV�QRW�PDGH�EHWZHHQ�VWDWHV��'RHV� WKLV�PHDQ� WKDW�
it is not an example of international law? The PSI was intended to act as a set of principles that 
GLG�QRW�DXWRPDWLFDOO\�UHTXLUH�VWDWHV�WR�XQGHUWDNH�VSHFL¿F�REOLJDWLRQV��ZKLFK�LV�QRWKLQJ�QHZ�LQ�WKH�
international setting and multilateral agreements also do not intend to bind third parties.62 Instead 
VWDWHV�ZHUH�DVNHG�LI�WKH\�ZLVKHG�WR�HQGRUVH�WKH�LQWHUGLFWLRQ�SULQFLSOHV�WKDW�ZHUH�VSHFL¿FDOO\�GLUHFWHG�
towards the practical task of preventing proliferation.63 If a state chooses to engage with the PSI it 
is expected to carry out, facilitate or allow certain actions. This latter point means the functionality 
of the PSI is almost identical to that of a convention. Thus the only real obstacle to thinking the PSI 
sits inside the meaning of international law comes from its creation. 

55 $V�WKH�3DULV�$JUHHPHQW�H[HPSOL¿HG�LQ�VHFWLRQ�WZR��HYHQ�RQ�FDWDVWURSKLF�LVVXHV�WKH�LQWHUQDWLRQDO�FRPPXQLW\�VWUXJJOHV�
to overcome this problem.

56 &�-R\QHU��µ5HWKLQNLQJ�,QWHUQDWLRQDO�(QYLURQPHQWDO�5HJLPHV��:KDW�5ROH�IRU�3DUWQHUVKLS�&RDOLWLRQV"¶����������������
Journal of International Law and International Relations 89.

57 -�-RVHSK��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��&DQ�,QWHUGLFWLRQ�6WRS�3UROLIHUDWLRQ"¶�����������6RFLDO�6FLHQFH���
58 Ibid.
59 $�(W]LRQL�� µ7RPRUURZ¶V� ,QVWLWXWLRQ�7RGD\��7KH�3URPLVH�RI� WKH�3UROLIHUDWLRQ�6HFXULW\� ,QLWLDWLYH¶� ����������)RUHLJQ�

$൵DLUV���
60 -�<RR��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�0RGHO�IRU�,QWHUQDWLRQDO�&RRSHUDWLRQ¶�����������+RIVWUD�/DZ�5HYLHZ�
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61 United Nations, Statute of the International Court of Justice, (24th October 1945 entered into force 18th April 1946) 

33 UNTS 993, Article 38 (1).
62 R Joseph, The Proliferation Security Initiative: A Model for Future International Collaboration (National Institute 

Press, 2009).
63 (�5RVDQG��µ&RPEDWLQJ�:0'�7HUURULVP��7KH�6KRUW�6LJKWHG�86�OHG�0XOWLODWHUDO�5HVSRQVH¶�����������7KH�,QWHUQDWLRQDO�

Spectator 81.
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However, this can be overcome with reference to another contemporary source of international 
law that also sits outside of Article 38. The UNSC has in the last two decades assumed a role as 
global legislature.64 The advent of international terrorism saw the introduction of Resolution 1373, 
which was intended to create long-term thematic obligations that all UN members were obliged to 
implement.65 The role of the UNSC appears not in fact to be legislative in nature, nowhere in the 
&KDUWHU�LV�WKHUH�PHQWLRQ�RI�D�SRZHU�WR�LQWURGXFH�LQWHUQDWLRQDO�ODZ��7KH�SUDFWLFDO�H൵HFW�RI�WKH�&KDUWHU�
however presents a scenario almost identical to that of a legislator.66 Article 24 casts the UNSC 
as having responsibility to maintain international peace and security. In achieving this, complete 
discretion is granted to the UNSC in the determination of threats and appropriate responses under 
Article 39. In combination with Articles 25 and 48 (1), that bind UN members to carry out the 
decisions of the UNSC, the scenario manifests that it is the master of its own remit and its decisions 
are to be followed by the remaining UN members.67�,W�LV�WKHUHIRUH�GL൶FXOW�WR�GL൵HUHQWLDWH�EHWZHHQ�
the role of the UNSC and that of a legislative institution at the international legal level.68

This means the sources of international law can now step outside of Article 38, and as such 
the PSI although unique in terms of creation stage can be considered a form of international 
law because of the manner in which it creates obligations and responsibilities for those states 
that choose to endorse it. As the UNSC example shows, the manner in which contemporary 
international obligations come into existence does not preclude normative character. International 
law does not appear to have to follow a set process of creation. As such, the PSI can be considered 
a manifestation of international law that is useful in the contemporary setting. The question now 
FHQWUHV�RQ�ZKHWKHU�RU�QRW�LW�IXQFWLRQV�SUR¿FLHQWO\�DFFRUGLQJ�WR�WKH�SUREOHP�VROYLQJ�VWDQGDUG��

The USA acts as the principle member of the PSI but it has no formal leadership role, and 
instead all states act autonomously, intent on pursuing PSI objectives through cooperation.69 Any 
states coming to the PSI do so with the attitude of cooperation and intent to engage of their own 
volition. The lack of bureaucracy and formal structure of the PSI was deliberately intended to create 
a dynamic organisation that was able to respond with speed to potential proliferation activities.70 
7KH�86$�DFWV�DV�D�µUXGLPHQWDU\�SROLFH�IRUFH¶�EHFDXVH�RI�LWV�JOREDO�QDY\�DQG�DOO�RWKHU�VWDWHV�VXSSRUW�
its actions directly or through information sharing and allowing access to ports and resources.71 The 
cooperation of states around the globe means the geographic reach of the PSI is vast, creating a net 
to prevent proliferation.72

64 6�7DOPRQ��µ7KH�6HFXULW\�&RXQFLO�DV�:RUOG�/HJLVODWXUH¶�����������7KH�$PHULFDQ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�����
65 UNSC Res 1373 (28th September 2001) UN Doc/S/Res/1373.
66 3�6]DV]��µ7KH�6HFXULW\�&RXQFLO�6WDUWV�/HJLVODWLQJ¶���������������7KH�$PHULFDQ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�����
67 United Nations, &KDUWHU�RI�WKH�8QLWHG�1DWLRQV, 24th October 1945, 1 UNTS XVI, Articles 25 and 48 (1).
68 The only substantive restriction on this power to introduce binding decisions is that they must concern the purposes of 

the UN in the maintenance of international peace and security. A procedural restriction could be considered the need 
for agreement among the permanent members.

69 0�%XQQ�� HW�� DO��� µ6WHSV� WR�3UHYHQW�1XFOHDU�7HUURULVP¶� �������%HOIHU�&HQWUH� IRU�6FLHQFH� DQG� ,QWHUQDWLRQDO�$൵DLUV��
�KWWS���QUV�KDUYDUG�HGX�XUQ���+8/�,QVW5HSRV���������!�DFFHVVHG��WK�6HSWHPEHU������

70 $�(W]LRQL�� µ7RPRUURZ¶V� ,QVWLWXWLRQ�7RGD\��7KH�3URPLVH�RI� WKH�3UROLIHUDWLRQ�6HFXULW\� ,QLWLDWLYH¶� ����������)RUHLJQ�
$൵DLUV���

71 Ibid, 8.
72 0�9DOHQFLD��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�*ODVV�+DOI�)XOO¶�����������6RFLDO�6FLHQFH����
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3ULQFLSOH���RI�WKH�36,�VSHFL¿HV�WKDW�DOO�VWDWHV�FRQFHUQHG�VKRXOG�WDNH�RQ�H൵RUWV�HLWKHU�LQGLYLGXDOO\�
or in concert with other states to interdict the transfer of WMDs and related material.73 Who should 
be subject to interdiction remains ambiguous, but the onus appears to be on those states involved 
to administer their collective territories and designate targets. The main thrust of this provision is 
essentially to create a net of willing participants to catch out those actors who are thought to be 
engaging in proliferation activities contrary to international law. 

Principle 2 of the PSI expects members to develop ‘streamlined procedures for rapid exchange 
RI� UHOHYDQW� LQIRUPDWLRQ¶�74�:KLOH� 3ULQFLSOH� �� GHPDQGV� QDWLRQDO� OHJLVODWLRQ� WR� JLYH� H൵HFW� WR� WKH�
WZR�SULRU�SULQFLSOHV��ZKLFK�H൵HFWLYHO\�PHDQV�VWDWHV�KDYH� WR�ZRUN� WR�HQVXUH� WKH\�GR�QRW�VLPSO\�
join the PSI and fail to carry out its obligations. Though there is a discrepancy as to exactly what 
behaviours members of the PSI have carried out, the intention is to prevent free riding and this is 
useful given its ubiquity in certain areas of international law.75 Moreover Principle 4 expects states 
WR� WDNH�µVSHFL¿F�DFWLRQV� LQ�VXSSRUW�RI� LQWHUGLFWLRQ�H൵RUWV¶�76 Again this is useful because within 
3ULQFLSOH���WKHUH�DUH�D�QXPEHU�RI�VSHFL¿F�DFWLRQV�WKDW�PHPEHUV�DUH�H[SHFWHG�WR�FDUU\�RXW��ZKLFK�
HQKDQFHV�FRRSHUDWLYH�H൵RUWV��7KHVH�DFWLRQV�DUH�QRW�RYHUWO\�FRPSOLFDWHG�QRU�GR�WKH\�DOORZ�D�JUHDW�
deal of interpretation. This meant their implementation was somewhat straightforward, which was 
useful in the context of solving the proliferation problem. 

This novel approach to addressing proliferation was met with the initial endorsement of eleven 
states. The membership now stands at 105 states. This might only represent approximately half of 
the international community and so appear to invite immediate criticism on the basis that it is not 
universal. However, these 105 states can cooperate across the globe to help maintain a substantial 
QHWZRUN�RI�DQWL�SUROLIHUDWLRQ��PHDQLQJ�DOWKRXJK�WKH�36,�LV�QRW�XQLYHUVDO�LW�LV�VLJQL¿FDQW�DQG�DEOH�WR�
provide the type of international coverage required. It is also evident that some of the PSI members 
are able to take on a greater role than others and operate a wide spanning anti-proliferation net. 

7KH�ELJJHVW�FKDOOHQJH�LV� WR�GHWHUPLQH�ZKDW�UHVXOWV�ÀRZ�IURP�WKH�36,�� LV� LW�DFWXDOO\�D�XVHIXO�
mechanism? The USA has indicated its belief that the PSI has had a direct impact upon the objective 
of preventing proliferation, pointing towards a number of interdictions to exemplify this point.77 
<HW�WKHVH�FODLPV�FRPH�XS�DJDLQVW�WKH�YHU\�UHDO�GL൶FXOW\�RI�NQRZLQJ�ZKHWKHU�WKHVH�LQWHUGLFWLRQV�
would have occurred prior to the PSI or are a direct result of it.78 Counterfactual research could 
EH�D�XVHIXO�PHDQV�LQ�ZKLFK�WR�VLGHVWHS�WKLV�SUREOHP�DQG�GHWHUPLQH�LI�WKH�36,�KDV�EHHQ�RI�VSHFL¿F�
EHQH¿W� WR� WKH�DQWL�SUROLIHUDWLRQ�DJHQGD��EXW�XQIRUWXQDWHO\�VXFK�VWXGLHV�DUH�QRW�SRVVLEOH�EHFDXVH�
of the secrecy that most PSI members operate under.79�,Q�OLJKW�RI�WKLV�VHFUHF\�WKH�36,¶V�VXFFHVV�
is dependent on the claims from the USA, which again are shrouded in mystery because of the 

73 Proliferation Security Initiative: Statement of Interdiction Principles (2003) Principle 1.
74 Ibid, Principle 2.
75 ,QWHUQDWLRQDO�FOLPDWH�ODZ�VX൵HUV�IUHH�ULGHUV��)RU�LQVWDQFH�XQGHU�WKH�.\RWR�3URWRFRO�ERWK�5XVVLD�DQG�$XVWUDOLD�R൵HUHG�

YHU\�OLWWOH�H൵RUW��H൵HFWLYHO\�DOORZLQJ�WKHP�WR�IUHH�ULGH�DW�WKH�H[SHQVH�RI�WKRVH�VWDWHV�WDNLQJ�DFWLRQ�
76 Proliferation Security Initiative: Statement of Interdiction Principles (2003) Principle 4.
77 -�<RR��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�0RGHO�IRU�,QWHUQDWLRQDO�&RRSHUDWLRQ¶�����������+RIVWUD�/DZ�5HYLHZ�
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78 0�9DOHQFLD��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�*ODVV�+DOI�)XOO¶�����������6RFLDO�6FLHQFH����
79 -�-RVHSK��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��&DQ�,QWHUGLFWLRQ�6WRS�3UROLIHUDWLRQ"¶�����������6RFLDO�6FLHQFH���
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lack of provable evidence made available to the public.80 However, in 2002 the So San incident 
represented a problem that international law was unable to address. The introduction of the PSI 
means there is now a mechanism to solve this problem, as the below example exhibits.81

In October 2003, the ship BBC China was intercepted on course for Libya, with WMD 
GHYHORSPHQW� UHODWHG� PDWHULDOV� RQ� ERDUG�� VSHFL¿FDOO\� D� XUDQLXP� HQULFKPHQW� JDV� FHQWULIXJH�82 
Following this discovery and the change of position on the development of its nuclear programme, 
the Libyan Government brought to light the startling extent to which a proliferation network 
was in operation under the leadership of A.Q. Khan, a Pakistani national.83�.KDQ¶V�QHWZRUN�ZDV�
responsible for the provision of WMD related materials over a two-decade period to Iran, Libya, the 
DPRK, and potentially more unknown states.84�7KHUHIRUH��DOWKRXJK�LW�LV�YHU\�GL൶FXOW�WR�TXDQWLI\�
the impact of the PSI in terms of how much proliferation has not taken place, it is likely that it has 
KHOSHG�WR�GLVFRXUDJH�DQG�GLVUXSW�R൵HQGHUV�VXFK�DV�/LE\D�DQG�.KDQ��$V�VXFK�WKHUH�LV�URRP�WR�DUJXH�
the existence of the PSI is positive.85

To recap, the PSI was introduced as a means in which to create international cooperation 
RQ�D�SUREOHP�RI�VLJQL¿FDQW�PDJQLWXGH��,WV�VWUXFWXUH� LV�UHÀHFWLYH�RI�DQ�LQWHUQDWLRQDO�FRQYHQWLRQ��
and although it was created outside the usual rules of international law this does not preclude it 
being considered international law. The manner in which states choose to come to the PSI, absent 
QHJRWLDWLRQ�DQG�OHQJWK\�FRQIHUHQFHV��R൵HUV�VLJQL¿FDQW�EHQH¿WV��7KH�36,�ZDV�LQWURGXFHG�TXLFNO\��
it is not subject to the lowest common denominator; and it has been able to accrue a membership 
that is able to address the problem positively. The following section will consider taking these 
advantages forward in the climate change context. 

IV. $�&අංආൺඍൾ�6ൾർඎඋංඍඒ�,ඇංඍංൺඍංඏൾ

7KHUH�DUH�VLJQL¿FDQW�SDUDOOHOV�EHWZHHQ�WKH�FLUFXPVWDQFHV�WKDW�OHG�WR�WKH�36,�DQG�WKRVH�WKDW�QRZ�
surround international climate law. The stimulus for the PSI was the discovery that the NPT 
machinery was being subverted and proliferation was taking place. Breaking this down, on the one 
hand the threat came to the forefront and there could be no denying its existence. On the other hand 
there was a gap in the international legal structures that was being exploited. Applying these two 
HOHPHQWV�WR�FOLPDWH�FKDQJH��LW�LV�VWDUWOLQJ�WR�VHH�KRZ�FORVHO\�UHÀHFWHG�WKH\�DSSHDU�WR�EH�

)LUVW��WKH�0DXQD�/RD�2EVHUYDWRU\¶V�¿QGLQJ�WKDW�WKHUH�LV�QRZ�FRQVLVWHQWO\����330�RI�FDUERQ�
dioxide in the atmosphere is a stark realisation that the threat is exacerbating.86 As extreme weather 
events take place it should also be clear that climatic impact poses a real and dangerous threat 

80 0�9DOHQFLD��µ7KH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH��$�*ODVV�+DOI�)XOO¶�����������6RFLDO�6FLHQFH����
81 $�:LQQHU��µ7KH�SUROLIHUDWLRQ�VHFXULW\�LQLWLDWLYH��7KH�QHZ�IDFH�RI�LQWHUGLFWLRQ¶�����������:DVKLQJWRQ�4XDUWHUO\�����
82 '�$OEULJKW��&�+LQGHUVWHLQ�� µ8QUDYHOOLQJ� WKH�$�4��.KDQ� DQG� IXWXUH� SUROLIHUDWLRQ� QHWZRUNV¶� ������� ���:DVKLQJWRQ�

Quarterly 109.
83 Ibid.
84 0� +HXSHO�� µ6XUPRXQWLQJ� WKH� 2EVWDFOHV� WR� ,PSOHPHQWLQJ� 81� 6HFXULW\� &RXQFLO� 5HVROXWLRQ� ����¶� ������� ���

Non-Proliferation Review 95.
85 $�:LQQHU��µ7KH�SUROLIHUDWLRQ�VHFXULW\�LQLWLDWLYH��7KH�QHZ�IDFH�RI�LQWHUGLFWLRQ¶�����������:DVKLQJWRQ�4XDUWHUO\�����
86 0DXQD�/RD�2EVHUYDWRU\�� µ'DLO\�&2�¶� �0DXQD�/RD�2EVHUYDWRU\�+DZDLL����WK�0D\��������KWWSV���ZZZ�FR��HDUWK�

GDLO\�FR�!�DFFHVVHG���WK�2FWREHU������
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to the international community.87 The developed states should not consider themselves exempt 
from these impacts, and as Hurricane Dorian recently exhibited even the USA is subject to severe 
climatic harm.88 The indirect impacts of climate change will also have a massive economic impact 
DQG�KLW�KDUG�WKH�GHYHORSHG�DQG�GHYHORSLQJ�DOLNH��ZKLFK�ZLOO�KDYH�UDPL¿FDWLRQV�IRU�GHYHORSPHQW�
and societal progression.89 Like the So San ship incident, these impacts should be characterised as 
the danger the world now faces from climatic harm.

Second, the reason for the exacerbation of climate change is because global emissions continue 
to increase. Through its over commitment to discretion the Paris Agreement has created a legal gap 
in the international climate response. This gap means states are masters of their own obligations 
DQG�DV�VXFK�PDQ\�FKRRVH�QRW� WR�DGRSW�VLJQL¿FDQW�FOLPDWH�UHVSRQVH�DFWLRQ��(YHQ�VWDWHV�ZLWK� WKH�
economic capacity to respond to climate change have been utilising the discretion of Paris to avoid 
real commitments to reduce emissions. There is no recourse to this because most if not all states 
DUH� IXO¿OOLQJ� WKHLU� OHJDO� REOLJDWLRQV� XQGHU�3DULV� WKURXJK� WKH� VXEPLVVLRQ�RI� ,QWHQGHG�1DWLRQDOO\�
Determined Contribution documents. Consequently, there is a serious gap within the international 
climate response. 

Just like in the PSI instance there is no time in which to craft a response to this problem through 
the traditional channels of international law. The IPCC has made it clear that if we do not grasp 
WKH�SUREOHP�RI�ULVLQJ�HPLVVLRQV�E\������WKHQ�ZH�ZLOO�ORVH�WKH�DELOLW\�WR�UHVSRQG�H൵HFWLYHO\�LQ�WKH�
very near future.90 A convention that takes years to agree and is subject to the lowest common 
GHQRPLQDWRU� SUREOHP� FDQQRW� R൵HU� WKH� VSHHG� DQG� UREXVWQHVV� RI� UHVSRQVH� WKDW� LV� UHTXLUHG��$Q�
LPPHGLDWH�LQWHUQDWLRQDO�UHVSRQVH�WR�WKH�SUREOHP�LV�UHTXLUHG�DQG�LQ�WKLV�FRQWH[W�WKH�36,�R൵HUV�D�
useful model to consider. A Climate Security Initiative (CSI) could be introduced in a matter of 
months, and could contain the provisions necessary to make a serious impact in terms of emission 
reductions. The lack of negotiation that was characteristic of the PSI would be of great use here and 
prevent the inevitable race to the bottom that the Paris Agreement has facilitated.91

$FFHSWLQJ�WKHVH�SDUDOOHOV�LV�RQO\�WKH�¿UVW�VWHS��DQG�FUXFLDOO\�D�OHDGHU�LV�UHTXLUHG�WR�WDNH�IRUZDUG�
a CSI. In the context of the PSI the USA was central, taking on a leadership role in crafting and 
implementation. Unfortunately the USA has not put itself forward as a leader on climate change. 
The opposite is in fact more accurate and as we saw above it was a big instigator in the eventual 
failure of the Kyoto Protocol.92 Moreover, the actions of the current U.S. Government are equally 
KDUPIXO�WR�WKH�LQWHUQDWLRQDO�FOLPDWH�H൵RUW�DQG�LWV�DSSDUHQW�ZLWKGUDZDO�IURP�WKH�3DULV�$JUHHPHQW�
PHDQV�RQH�RI�WKH�ZRUOG¶V�ELJJHVW�HPLWWHUV�DQG�PRVW�SRZHUIXO�VWDWHV�ZLOO�QRW�EH�DGRSWLQJ�SRVLWLYH�
internal provisions or taking a leading role.93

87 81(3��µ*(2����+HDOWK\�3ODQHW�+HDOWK�SHRSOH¶��81�(QYLURQPHQW��������
88 6�*LEEHQV��µ+RZ�ZDUP�RFHDQV�VXSHUFKDUJH�GHDGO\�KXUULFDQHV¶��1DWLRQDO�*HRJUDSKLF���WK�6HSWHPEHU��������KWWSV���

ZZZ�QDWLRQDOJHRJUDSKLF�FRP�HQYLURQPHQW���������KRZ�ZDUP�ZDWHU�IXHOV�D�KXUULFDQH�!� DFFHVVHG� ��WK� 6HSWHPEHU�
2019.

89 .�5LFNH��/�'URXHW��.�&DOGHLUD��0�7DYRQL��µ&RXQWU\�OHYHO�VRFLDO�FRVW�RI�FDUERQ¶����������1DWXUH�&OLPDWH�&KDQJH�����
90 ,3&&�5HSRUW��µ*OREDO�:DUPLQJ�RI������&��6XPPDU\�IRU�3ROLF\�0DNHUV¶���WK�2FWREHU�������
91 J Dehm, ‘Carbon Colonialism or Climate Justice? Interrogating the International Climate Regime from a TWAIL 

3HUVSHFWLYH¶�����������:LQGVRU�<HDUERRN�RI�$FFHVV�WR�-XVWLFH�����
92 *�%XVK��:KLWH�+RXVH�$UFKLYHV��:KLWH�+RXVH�$UFKLYHV���WK�$SULO��������KWWSV���JHRUJHZEXVK�ZKLWHKRXVH�DUFKLYHV�

JRY�QHZV�UHOHDVHV��������������������KWPO!�ODVW�DFFHVVHG���WK�2FWREHU������
93 %%&��µ3DULV�$JUHHPHQW��7UXPS�FRQ¿UPV�86�ZLOO�OHDYH�FOLPDWH�DFFRUG¶��%%&����WK�2FWREHU��������KWWSV���ZZZ�EEF�

FR�XN�QHZV�ZRUOG�XV�FDQDGD���������!�DFFHVVHG���WK�2FWREHU������
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The creation of a CSI will have to come from somewhere else. However there is scope to argue 
that it should still come from at least one of the permanent members to the UNSC because of the 
OHDGHUVKLS�UROH�WKH\�DGRSW�LQ�WKH�VHFXULW\�DSSDUDWXV�DQG�WKH�LQÀXHQFH�WKH\�FRQWLQXH�WR�KDYH�DURXQG�
the world.94 There is zero chance that Russia will adopt such a role. Its position on climate change is 
GHWULPHQWDO�WR�JOREDO�H൵RUWV�DQG�LW�KDV�VWUHVVHG�RQ�PRUH�WKDQ�RQH�RFFDVLRQ�WKDW�FOLPDWH�FKDQJH�LV�QRW�
a security issue but a development one.95 China has become less resistant to the security apparatus 
adopting a role in climate change, though it centralises climatic impact and so would likely want to 
SXUVXH�DGDSWLYH�SROLFLHV�DQG�DYRLG�PLWLJDWLRQ�H൵RUWV��VXFK�DV�D�&6,�96

By process of elimination that leaves France and the UK, both of which have a much better 
UHFRUG�RQ� FOLPDWH� FKDQJH� WKDQ� WKH� RWKHU� SHUPDQHQW�PHPEHUV�� ,W�ZDV� WKH�8.� WKDW�¿UVW� EURXJKW�
climate change before the UNSC in 2007,97 and has continually supported a greater role for the 
ZRUOG¶V�H[HFXWLYH�ULJKW�XS�WR�WKH�PRVW�UHFHQW�GLVFXVVLRQ�LQ�-DQXDU\������98 France also advocated 
for a more involved role of the UNSC in the most recent debate on climate change.99 Combined 
with the recently stated aspiration of France and the UK to become carbon neutral by 2050, these 
WZR�VWDWHV�R൵HU�OHDGHUVKLS�SRWHQWLDO�RQ�WKH�FOLPDWH�WKUHDW�100 They both have an economic capacity 
that will allow them to take on the administrative tasks of creating a CSI and they could easily 
extend this to the implementation of its provisions. Their position on the UNSC could also act 
as a way not only to help lead the international community forward, but as a foil to expose the 
restrictive stances of the other permanent members, inadvertently putting pressure on them to 
respond more urgently.101

In addition, all those states that wish to pursue carbon neutrality and have publically expressed 
WKLV�ZRXOG�EH�HQFRXUDJHG�WR�SDUWLFLSDWH��1HZ�=HDODQG�R൵HUV�RQH�VXFK�H[DPSOH�DQG�KDV�H[SUHVVHG�
VLJQL¿FDQW� FDUERQ� UHGXFWLRQ�SODQV�102�1HZ�=HDODQG� DOVR� FRPHV�ZLWK� WKH� DGGHG�EHQH¿W� RI� EHLQJ�
LGHQWL¿HG�DV�D�UHODWLYHO\�QHXWUDO�VWDWH�WKDW�GRHV�QRW�VHHN�WR�SXVK�FRORQLDO�DJHQGDV�RU�KHJHPRQLF�
relationships. This would create a strong foundation in which to project an element of legitimacy 
into a CSI. Similarly those Scandinavian states that are seeking to take a more robust role on 

94 6�6FRWW��5�$QGUDGH��µ7KH�*OREDO�5HVSRQVH�WR�&OLPDWH�&KDQJH��&DQ�WKH�6HFXULW\�&RXQFLO�$VVXPH�D�/HDG�5ROH"¶��������
�������%URZQ�-RXUQDO�RI�:RUOG�$൵DLUV�����

95 UNSC Verbatim Record (17th April 2007) UN Doc/S/PV/5663; UNSC Verbatim Record (20th July 2011) UN Doc/S/
PV/6587.

96 UNSC Verbatim Record (25th January 2019) UN Doc/S/PV/8451.
97 )�6LQGLFR��µ&OLPDWH�&KDQJH��$�6HFXULW\��&RXQFLO��,VVXH"¶��������������7KH�&DUERQ�DQG�&OLPDWH�/DZ�5HYLHZ����
98 UNSC Verbatim Record (25th January 2019) UN Doc/S/PV/8451.
99 Ibid.
100 %�)HOL[��µ)UDQFH�VHWV������FDUERQ�QHXWUDO�WDUJHW�ZLWK�QHZ�ODZ¶��5HXWHUV���WK�-XQH��������KWWSV���ZZZ�UHXWHUV�FRP�

DUWLFOH�XV�IUDQFH�HQHUJ\�IUDQFH�VHWV������FDUERQ�QHXWUDO�WDUJHW�ZLWK�QHZ�ODZ�LG86.&1�76��%!� DFFHVVHG� ��WK�
2FWREHU�������*RY�8.��µ8.�EHFRPHV�¿UVW�PDMRU�HFRQRP\�WR�SDVV�QHW�]HUR�HPLVVLRQV�ODZ¶��'HSDUWPHQW�IRU�%XVLQHVV��
(QHUJ\� DQG� ,QGXVWULDO� 6WUDWHJ\�� ��WK� -XQH� ������ �KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�QHZV�XN�EHFRPHV�¿UVW�PDMRU�
HFRQRP\�WR�SDVV�QHW�]HUR�HPLVVLRQV�ODZ!�DFFHVVHG����2FWREHU������

101 This is based on a similar logic applied to the veto use, which suggests permanent members are encouraged by one 
another, E Luck, 81�6HFXULW\�&RXQFLO�3UDFWLVH�DQG�3URPLVH (1st edition, Routledge, 2006).

102 $QRQ��µ$ERXW�1HZ�=HDODQG¶V�HPLVVLRQV�UHGXFWLRQ�WDUJHWV¶��0LQLVWU\�IRU�WKH�(QYLURQPHQW���������KWWSV���ZZZ�PIH�
JRYW�Q]�FOLPDWH�FKDQJH�FOLPDWH�FKDQJH�DQG�JRYHUQPHQW�HPLVVLRQV�UHGXFWLRQ�WDUJHWV�DERXW�RXU�HPLVVLRQV!�DFFHVVHG�
28th October 2019.
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climate change should be encouraged to participate at the creation stage for the same reason.103 This 
would again help to create a leadership team that spans the world and is seen as detached from the 
mainstay of hegemonic relations.104 Moreover, any and all states that are inclined to join should be 
encouraged to do so, yet the extent to which a CSI will attract states will very much depend on its 
content.

7KH�FRQWHQW�RI�D�&6,�VKRXOG�UHÀHFW�D�OLPLWHG�QXPEHU�RI�SULQFLSOHV�WKDW�WKH�PHPEHUV�LQWHQG�WR�
achieve. Following the example of the PSI these do not need to be subject to lengthy negotiations. 
,QVWHDG�WKHVH�SULQFLSOHV�VKRXOG�EH�HVWDEOLVKHG�DFFRUGLQJ�WR�WKH�SUREOHP�VROYLQJ�VWDQGDUG�DQG�UHÀHFW�
the will of those drafting states. Since France, the UK, New Zealand and Scandinavian states have 
all expressed an intention to become carbon neutral and this should be the predominant aspiration 
of the CSI.105 In addition, the CSI should seek to plug the holes in the Paris Agreement by situating 
DOO�PHPEHUV� DV�GHGLFDWHG� WR� HQVXULQJ� WKHLU� HPLVVLRQ� UHGXFWLRQ�SODQV� UHÀHFW� D� FRPPLWPHQW� WKDW�
ZLOO�VHH�WKH�����&�REMHFWLYH�RI�3DULV�DFKLHYHG��%H\RQG�WKLV�WKH�&6,�FRXOG�SOHGJH�IRU�PHPEHUV�WR�
cooperate towards the achievement of widespread carbon neutrality and the steady but tangible 
reduction of annual carbon emissions. An annual reduction target would be useful to illuminate to 
the world precisely what action is being taken by these leading states.

These principles could be drafted as follows:
1. Members of the CSI agree to aspire to carbon neutrality before the beginning of 2030
2. 0HPEHUV�PXVW�XQGHUWDNH�H൵RUWV�WR�HQVXUH�GRPHVWLF�HPLVVLRQV�GR�QRW�H[FHHG�D�OHYHO�WKDW�ZRXOG�

UHVXOW�LQ�PRUH�WKDQ�D������&�JOREDO�WHPSHUDWXUH�LQFUHDVH
3. Members will adopt annual measurement practises to document real time emission reductions 

and publish these widely
4. Members agree to review cooperative mechanisms to help ensure all members are working 

toward commitments 1 and 2
5. Members agree to promote capacity sharing mechanisms through the Paris Agreement, to 

support all those states seeking to reduce emissions
6. Members agree to participate in a carbon capacity response fund for developing nations 

UHÀHFWLYH�RI�WKHLU�HFRQRPLF�*'3
,I�D�&6,�ZHUH�WR�DGRSW�WKHVH�SULQFLSOHV�LW�ZRXOG�R൵HU�D�PHDQV�LQ�ZKLFK�WR�LQMHFW�VRPH�OLIH�LQWR�WKH�
3DULV�$JUHHPHQW��7KH� LQWHQWLRQ�RI� VWDWHV� WR� UHGXFH� HPLVVLRQV� WR� DFKLHYH� WKH�3DULV�$JUHHPHQW¶V�
RYHUDOO� REMHFWLYH�ZRXOG� EH� H[WUHPHO\� SRVLWLYH� DQG� R൵HU� DQ� RXWVLGH� H[DPSOH� WR� WKH� UHVW� RI� WKH�
world. The extra commitments within this framework would also provide a more robust approach 
to emissions that would see a number of powerful states take on a leadership role. This would 
help to reverse the race to the bottom ideology that engulfs the Paris Agreement. Also, it would 

103 0HGLXP�� µ1RUGLF� 0LQLVWHUV�� 'HFODUDWLRQ� RQ� 1RUGLF� &DUERQ� 1HXWUDOLW\¶� �0HGLXP�� ��WK� -DQXDU\� ������ �KWWSV���
PHGLXP�FRP�ZHGRQWKDYHWLPH�GHFOHUDWLRQ�RQ�QRUGLF�FDUERQ�QHXWUDOLW\����EH�D����H!�DFFHVVHG���WK�2FWREHU������

104 Although the UK and France are permanent members and possess the same veto power as the USA, China and Russia, 
they both use it less and are not viewed in the same light. The relative power hierarchy of the permanent members also 
places the UK and France as distinct from the other three, Scott S, ‘The attitude of the P5 towards a climate change 
UROH�IRU�WKH�&RXQFLO¶�LQ�6FRWW�6��.X�&��HGV��&OLPDWH�&KDQJH�DQG�WKH�81�6HFXULW\�&RXQFLO (1st edition, EE, 2018) 209.

105 1HZ�=HDODQG��µ1HZ�=HDODQG�VHWV�WDUJHW�RI�QHW�]HUR�HPLVVLRQV�E\�����¶��1HZ�=HDODQG�)RUHLJQ�$൵DLUV�DQG�7UDGH����WK�
1RYHPEHU� ������ �KWWSV���ZZZ�PIDW�JRYW�Q]�HQ�FRXQWULHV�DQG�UHJLRQV�ODWLQ�DPHULFD�PH[LFR�HPEDMDGD�GH�QXHYD�
]HODQGLD�QXHYD�]HODQGLD�HVWDEOHFH�FHUR�HPLVLRQHV�QHWDV�SDUD������!�DFFHVVHG���WK�2FWREHU������
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LQDGYHUWHQWO\�KLJKOLJKW�WKH�LQDGHTXDWH�H൵RUWV�RI�DOO�WKRVH�VWDWHV�WKDW�DUH�QRW�WDNLQJ�VHULRXV�DFWLRQ�
to confront climate change. Questions may be raised as to why states like Canada and Australia 
are not part of this movement to address climate change, potentially creating domestic pressure. 

This domestic pressure is becoming more important and the wider global public are more aware 
of the danger posed by climate change than ever before. The Extinction Rebellion movement has 
shed light on the extent of the problem, and through their protests have brought the issue directly 
to the public.106�*UHWD�7KXQEHUJ�KDV�DOVR�PDGH�VLJQL¿FDQW�LQURDGV�LQ�WDNLQJ�FOLPDWH�FKDQJH�WR�WKH�
SHRSOH�RI�WKH�ZRUOG�DQG�KHU�H൵RUWV�WR�JDOYDQLVH�D�\RXWK�PRYHPHQW�KDYH�EHHQ�PHW�ZLWK�FRQVLGHUDEOH�
success.107 These movements have done an immense amount of good in terms of breaking the 
apathy that many experience towards climate change in their daily lives. There is perhaps now a 
sense of global urgency that might help to provoke states into more robust action. The creation of 
D�&6,�ZLOO�KHOS�WR�WDNH�WKLV�PRPHQWXP�IRUZDUG�DQG�WKH�GDPDJH�GRQH�E\�WKH�OHJDO�H൵HFWLYHQHVV�
argument attached to the Paris Agreement may be reversed. Consequently there is room to believe 
that a CSI could have a huge impact on the apathy of the international community by capitalising 
RQ�WKLV�PRPHQWXP�DQG�KHOSLQJ�WR�VWLPXODWH�D�¿JKW�EDFN�DW�WKH�WLPH�ZKHQ�WKH�ZRUOG�QHHGV�LW�PRVW��

V. &ඈඇർඅඎඌංඈඇ

There can be very little disagreement that the current mechanisms to address climate change 
have failed. The UNFCCC was a tentative beginning that was quickly undermined by global 
disagreement when the Kyoto Protocol was introduced. As a consequence to these disputes the 
Paris Agreement was premised entirely on state discretion and the intent to bring all state parties 
into the process. The result of this was a lowest common denominator agreement that through 
the INDC model has unequivocally failed to stem the problem of global emissions. As such it is 
reasonable and vital that we look for new ways to introduce international climate law. 

This paper has been orientated towards this objective. Taking inspiration from the proliferation 
¿HOG�LW�KDV�EHHQ�LQWURGXFHG�WKDW�WKHUH�LV�D�SRVVLELOLW\�IRU�WKH�3UROLIHUDWLRQ�6HFXULW\�,QLWLDWLYH�WR�EH�
used as a model for a climate change response. The PSI was able to avoid many of the creation 
obstacles of international law and as such have an impact on solving the problem. Its introduction 
was fast and its content uncompromising, meaning it was able to cut to the centre of proliferation. 

Yet we are now facing the most pressing climate change circumstances. With every day that 
passes we push the earth closer to a tipping point that will see drastic and irreparable changes to 
the global climate. The impacts on humanity will be universally devastating. In such a context 
there is room to consider a Climate Security Initiative. Such an initiative would require global 
leadership, and some forward thinking states have the necessary attitude and capacity to take this 
on. The content of such a framework could be crafted to achieve carbon neutrality among members 
by 2030 and help to support the Paris Agreement more broadly. If a Climate Security Initiative 
can be agreed and its members take on this leadership role it will likely have a positive impact 

106 5�0F.LH��'�*D\OH��µ&OLPDWH�UHEHOV�RSHQ�QHZ�IURQWV�DFURVV�FDSLWDO�DV�SURWHVWV�HVFDODWH¶��7KH�*XDUGLDQ����WK�2FWREHU�
������ �KWWSV���ZZZ�WKHJXDUGLDQ�FRP�HQYLURQPHQW������RFW����H[WLQFWLRQ�UHEHOOLRQ�DFWLYLVWV�RSHQ�QHZ�IURQWV�
DFURVV�ORQGRQ�DV�SURWHVWV�HVFDODWH!�DFFHVVHG���WK�2FWREHU������

107 0�%HODP��µ*UHWD�7KXQEHUJ��WHHQDJHU�RQ�D�JOREDO�PLVVLRQ�WR�PDNH�D�GL൵HUHQFH¶��7KH�*XDUGLDQ����WK�6HSWHPEHU�������
�KWWSV���ZZZ�WKHJXDUGLDQ�FRP�HQYLURQPHQW������VHS����JUHWD�WKXQEHUJ�WHHQDJHU�RQ�D�JOREDO�PLVVLRQ�WR�PDNH�D�
GL൵HUHQFH!�DFFHVVHG���WK�2FWREHU������
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RQ�WKH�JOREDO�DWWLWXGH�WRZDUGV�FOLPDWH�FKDQJH��7KH�UHDO�EHQH¿W�LW�FRXOG�R൵HU�LV�WR�KHOS�UHYHUVH�WKH�
race to the bottom philosophy that international climate law is currently premised upon. In such 
FKDOOHQJLQJ�WLPHV�ZH�PXVW�¿QG�LQQRYDWLYH�PHFKDQLVPV�WR�UHVSRQG��$�&OLPDWH�6HFXULW\�,QLWLDWLYH�
R൵HUV�DQ�H[WUD�RUGLQDU\�UHVSRQVH��DQG�D�PHDQV�WR�DYRLG�WKH�FOLPDWLF�FOL൵�HGJH�



*ඈඈൽൻඒൾ�,ඇർඈඍൾඋආඌ�������:ൾඅർඈආൾ�,ඇർඈඍൾඋආඌ�������
$�%උංൾൿ�$ඇൺඅඒඌංඌ

%ඒ�6ඁൺඋංൿൺඁ�6ൺൾൾൽൺඁ�6ඒൾൽ�0ඈඁൺආൾൽ1

I. ,ඇඍඋඈൽඎർඍංඈඇ

The study of international trade law can be said to entail the legal relationships between parties who 
sell and buy goods from each other – the contract of sale; their relationships with persons willing 
to carry the goods from one place to another – the contract of carriage; the arrangements they have 
ZLWK�LQVXUHUV�WR�SURWHFW�WKH�JRRGV�±�WKH�FRQWUDFW�RI�LQVXUDQFH��DQG�DQ\�¿QDQFLQJ�DJUHHPHQWV�ZLWK�
EDQNV�RI�¿QDQFLDO�LQVWLWXWLRQV�WR�IDFLOLWDWH�SD\PHQW�IRU�WKH�JRRGV�LQ�TXHVWLRQ�

The main features of international commercial law are, among others, to ensure certainty 
LQ� WKH� SDUWLHV¶� ULJKWV� DQG� REOLJDWLRQV� E\� HQVXULQJ� WKDW� WKH� ODZ� LV� FRQVLVWHQW� DQG� SUHGLFWDEOH�� WR�
SURYLGH� VX൶FLHQW� ÀH[LELOLW\� WR� WKH� SDUWLHV¶� QHHG� WR� GR� EXVLQHVV� E\� SHUPLWWLQJ� WKH� UHFRJQLWLRQ�
of trade custom and usage and also to recognise the international dimension of commerce by 
WKH� DSSOLFDWLRQ� RI� VSHFLDOLVHG� UXOHV� RI� FRQÀLFW� RI� ODZV�� WKH� DGPLWWDQFH� RI� SUDFWLFH� DQG� UXOHV� RI�
international organisations as guiding the interpretation and application of commercial law.2

Bilateral and multilateral treaties play an important part in international trade law. For instance, 
a number of bilateral friendship treaties involve states granting each other advantages in relation 
to imports and exports, rights of establishment and free movement of services, trade in general and 
rights of carriage of goods by sea. Some multilateral treaties regulate trade between the contracting 
states in a general way. Many multilateral treaties grant trade regulatory powers to particular 
international organisations such as the United Nations or the World Bank while others seek to 
XQLI\�WKH�ODZ�LQ�RUGHU�WR�IDFLOLWDWH�LQWHUQDWLRQDO�WUDGH�DQG�¿QDQFLQJ�3

The purpose of some treaties is to liberalise trade between the contracting states whilst other 
WUHDWLHV�DUH�DLPHG�DW�HFRQRPLF�LQWHJUDWLRQ��$QRWKHU�JURXS�RI�WUHDWLHV�IXUWKHU�DLPV�DW�XQL¿FDWLRQ�RI�WKH�
law where they introduce common substantive rules for legal relationships between private persons 
and companies.4 The provisions of a treaty or uniform law become part of the national law of the 
FRQWUDFWLQJ�VWDWHV�FRQFHUQHG��+RZHYHU��WUHDWLHV�DQG�XQLIRUP�ODZV�DUH�RIWHQ�LQWHUSUHWHG�GL൵HUHQWO\�
in each country. Usually, there is no common forum that can give a consistent interpretation on the 
SURYLVLRQV�RI�WKRVH�WUHDWLHV��$�VDOH�FRQWUDFW�PD\�EH�JRYHUQHG�E\�GL൵HUHQW�QDWLRQDO�ODZV�GHSHQGLQJ�
RQ�WKH�FRXUW�VHL]HG�RI�WKH�PDWWHU�DQG�LWV�FRQÀLFW�RI�ODZV�UXOHV��ZKLFK�JLYHV�OLWWOH�OHJDO�FHUWDLQW\�WR�

1 Senior Lecturer, Faculty of Law, Universiti Teknologi MARA, Shah Alam, Selangor, Malaysia. Email: sharifah966 
@uitm.edu.my.

2 Chuah, Jason, /DZ�RI�,QWHUQDWLRQDO�7UDGH��&URVV�%RUGHU�&RPPHUFLDO�7UDQVDFWLRQV�(6th ed London, Sweet & Maxwell 
2019) at [2–3].

3 Houtte, HV, 7KH�/DZ�RI�,QWHUQDWLRQDO�7UDGH, (2nd ed London, Sweet & Maxwell 2002) at 2.
4 One of the most current successful regimes for international trade is the United Nations Convention on the International 

Sale of Goods (CISG), which is also known as the Vienna Convention. However, discussion on the application of 
CISG in international trade is outside the scope of this paper.
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the seller and buyer in such contracts. It is upon these premises that early initiatives were taken by 
UNIDROIT5 to develop uniform rules in respect of international sales. 

II. 7ඁൾ�,ඇඍൾඋඇൺඍංඈඇൺඅ�&ඁൺආൻൾඋ�ඈൿ�&ඈආආൾඋർൾ��,&&�

A. 7KH�,&&¶V�2ULJLQV

The Incoterms rules devised by the International Chamber of Commerce (ICC) are rules that 
explain standard terms that are used in contracts for the international sale of goods. The ICC 
was founded in 1919 with an international secretariat based in Paris. Its overriding aim remains 
unchanged, namely to serve world business by promoting trade and investment, open markets for 
JRRGV�DQG�VHUYLFHV��DQG�WKH�IUHH�ÀRZ�RI�FDSLWDO�6

ICC has evolved tremendously since those early post-war days when business leaders from the 
Allied Nations7�PHW�IRU�WKH�¿UVW�WLPH�LQ�$WODQWLF�&LW\��WKH�8QLWHG�6WDWHV�RI�$PHULFD��7KH�RULJLQDO�
nucleus, representing the private sectors of Belgium, Britain, France, Italy and the United States, 
has expanded to become a world business organization with thousands of member companies and 
DVVRFLDWLRQV�LQ�DQG�DURXQG�����FRXQWULHV��0HPEHUV�LQFOXGH�PDQ\�RI�WKH�ZRUOG¶V�PRVW�LQÀXHQWLDO�
companies and represent every major industrial and service sector.8

1. The voice of international business
Traditionally, ICC has acted on behalf of businesses in making representations to governments and 
intergovernmental organizations. Three prominent ICC members served on the Dawes Commission, 
which forged the international treaty on war reparations in 1924, seen as a breakthrough in 
international relations at the time. A year after the creation of the United Nations (UN) in San 
Francisco in 19459, ICC was granted the highest level consultative status with the UN and its 
specialized agencies. Ever since, it has ensured that the international business view receives due 

5 7KH� ,QWHUQDWLRQDO� ,QVWLWXWH� IRU� WKH�8QL¿FDWLRQ� RI� 3ULYDWH� /DZ� �81,'52,7�� LV� DQ� LQGHSHQGHQW� LQWHUJRYHUQPHQWDO�
Organisation with its seat in the Villa Aldobrandini in Rome. Its purpose is to study needs and methods for modernising, 
harmonising and co-ordinating private and in particular commercial law as between States and groups of States and 
to formulate uniform law instruments, principles and rules to achieve those objectives. Set up in 1926 as an auxiliary 
organ of the League of Nations, the Institute was, following the demise of the League, re-established in 1940 on the 
basis of a multilateral agreement, the UNIDROIT Statute. Membership of UNIDROIT is restricted to States acceding 
WR�WKH�81,'52,7�6WDWXWH��81,'52,7¶V����PHPEHU�6WDWHV�DUH�GUDZQ�IURP�WKH�¿YH�FRQWLQHQWV�DQG�UHSUHVHQW�D�YDULHW\�
RI�GL൵HUHQW�OHJDO��HFRQRPLF�DQG�SROLWLFDO�V\VWHPV�DV�ZHOO�DV�GL൵HUHQW�FXOWXUDO�EDFNJURXQGV���KWWSV���ZZZ�XQLGURLW�RUJ� 
DERXW�XQLGURLW�RYHUYLHZ!�

6 �KWWS���ZZZ�LFFZER�RUJ�LG���LQGH[�KWPO!�
7 The Allied Nations were Allies of World War II. The major allies consisted of France, Poland, the United Kingdom, 

the United States of America, the Union of Soviet Socialist Republics (USSR) and China. Other allies included 
Australia, Belgium, Brazil, Canada, Czechoslovakia, Ethiopia, Greece, India, Mexico, the Netherlands, New Zealand, 
Norway, the Philippine Commonwealth, Albania, the Union of South Africa and Yugoslavia. In December 1941, U.S. 
President Franklin Roosevelt devised the name “United Nations (UN)“ for the Allies. The Declaration by United 
1DWLRQV��RQ���-DQXDU\�������ZDV�WKH�EDVLV�RI�WKH�PRGHUQ�81��³$OOLHV�RI�:RUOG�:DU�,,´���KWWS���HQ�ZLNLSHGLD�RUJ�ZLNL�
$OOLHVBRIB:RUOGB:DUB,,!�

8 n 6.
9 7KH�8QLWHG�1DWLRQV�ZDV�HVWDEOLVKHG�RQ����2FWREHU������ZLWK����PHPEHU�FRXQWULHV���KWWS���ZZZ�XQ�RUJ�HQ�DERXWXQ�

LQGH[�VKWPO!�
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weight within the UN system and before intergovernmental bodies and meetings such as the G810 
ZKHUH�GHFLVLRQV�D൵HFWLQJ�WKH�FRQGXFW�RI�EXVLQHVV�DUH�PDGH�11

2. 'HIHQGHU�RI�WKH�PXOWLODWHUDO�WUDGLQJ�V\VWHP
,&&¶V�UHDFKHV�±�DQG�WKH�FRPSOH[LW\�RI�LWV�ZRUN�±�KDYH�NHSW�SDFH�ZLWK�WKH�JOREDOL]DWLRQ�RI�EXVLQHVV�
and technology. In the 1920s, ICC focused on reparations and war debts. A decade later, it struggled 
vainly through the years of depression to hold back the tide of protectionism and economic 
nationalism. When war broke out in 1939, ICC assured continuity by transferring its operations to 
neutral Sweden.12

In the post-war years, ICC remained a diligent defender of the open multilateral trading system. 
As membership grew to include more and more countries of the developing world, the organization 
stepped up demands for the opening of world markets to the products of developing countries. 
ICC continues to argue that trade is better than aid. In the 1980s and the early 1990s, ICC resisted 
the resurgence of protectionism in new guises such as reciprocal trading arrangements, voluntary 
export restraints and curbs introduced under the euphemism of “managed trade”.13

3. Challenges of the 21st century
After the disintegration of communism in Eastern Europe and the former Soviet Union, ICC faced 
fresh challenges as the free market system won wider acceptance than ever before, and countries 
that had hitherto relied on state intervention switched to privatisation and economic liberalisation. 
As the world enters the 21st century, ICC is building a stronger presence in Asia, Africa, Latin 
America, the Middle East, and the emerging economies of eastern and central Europe. Today, 
,&&¶V� FRPPLVVLRQV� RI� H[SHUWV� IURP� WKH� SULYDWH� VHFWRU� FRYHU� HYHU\� VSHFLDOLVHG�¿HOG� RI� FRQFHUQ�
WR� LQWHUQDWLRQDO� EXVLQHVV�� 6XEMHFWV� UDQJH� IURP� EDQNLQJ� WHFKQLTXHV� WR� ¿QDQFLDO� VHUYLFHV� DQG�
taxation, from competition law to intellectual property rights, telecommunications and information 
technology, from air and maritime transport to international investment regimes and trade policy.14

Self-regulation is a common thread running through the work of the commissions. The 
FRQYLFWLRQ� WKDW�EXVLQHVV�RSHUDWHV�PRVW�H൵HFWLYHO\�ZLWK�D�PLQLPXP�RI�JRYHUQPHQW� LQWHUYHQWLRQ�
LQVSLUHG� ,&&¶V� YROXQWDU\� FRGHV��0DUNHWLQJ� FRGHV� FRYHU� VSRQVRULQJ�� DGYHUWLVLQJ� SUDFWLFH�� VDOHV�
promotion, marketing and social research, direct sales practice, and marketing on the Internet.15

4. Practical Services to Business
ICC communicates with members all over the world through its conferences and biennial 
congresses. As a member-driven organization, with national committees in 84 countries, it has 
adapted its structures to meet the changing needs of business. Many of them are practical services, 
like the ICC International Court of Arbitration, which is the longest established ICC institution. The 

10 The Group of Eight (G8, and formerly the G6 or Group of Six and also the G7 or Group of Seven) is a forum, created 
by France in 1975, for governments of six countries in the world, namely, France, Germany, Italy, Japan, the United 
Kingdom, and the United States. In 1976, Canada joined the group (thus creating the G7). In becoming the G8, the 
group added Russia in 1997. In addition, the European Union is represented within the G8, but cannot host or chair. 
³*�´���KWWS���ZLNLSHGLD�RUJ�ZLNL�*�!�

11 n 6.
12 n 6.
13 n 6.
14 n 6.
15 n 6.
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&RXUW�LV�WKH�ZRUOG¶V�OHDGLQJ�ERG\�IRU�UHVROYLQJ�LQWHUQDWLRQDO�FRPPHUFLDO�GLVSXWHV�E\�DUELWUDWLRQ��
7KH�¿UVW�8QLIRUP�&XVWRPV�DQG�3UDFWLFH�IRU�'RFXPHQWDU\�&UHGLWV��8&3��ZDV�¿UVW�LQWURGXFHG�LQ�
�����DQG�WKH�FXUUHQW�YHUVLRQ�LV�QRZ�WKH�8&3������ZKLFK�FDPH�LQWR�H൵HFW�LQ���-XO\�������%DQNHUV��
lawyers, traders, transporters and even academics throughout the world use these rules and they 
serve as a useful tool in relation to the application of documentary credits. A supplement to UCP 
600, called the eUCP, was added in 2002 to deal with the presentation of all electronic or part 
electronic documents.16

,Q�������WKH�¿UVW�QLQH�,QFRWHUPV�ZHUH�SXEOLVKHG��SURYLGLQJ�VWDQGDUG�GH¿QLWLRQV�RI�XQLYHUVDOO\�
employed terms like CIF17 and FOB18, and they are constantly revised and updated by the ICC. 
7KH�FXUUHQW�YHUVLRQ�LV�WKH�,QFRWHUPV�������ZKLFK�FDPH�LQWR�H൵HFW�RQ���-DQXDU\������LV�VRRQ�WR�EH�
phased out and replaced with the Incoterms 2020, which will come into force on 1 January 2020. In 
1951 the International Bureau of Chambers of Commerce (IBCC) was created. It rapidly became a 
focal point for cooperation between chambers of commerce in developing and industrial countries, 
and took on added importance as chambers of commerce of transition economies responding to the 
stimulus of the market economy. In 2001, on the occasion of the 2nd World Chambers Congress 
in Korea, IBCC was renamed the World Chambers Federation (WCF), clarifying WCF as the 
ZRUOG�EXVLQHVV�RUJDQL]DWLRQ¶V�GHSDUWPHQW�IRU�FKDPEHU�RI�FRPPHUFH�D൵DLUV��:&)�DOVR�DGPLQLVWHUV�
the ATA Carnet system19 for temporary duty-free imports, a service delivered by the chambers 
of commerce, which began in 1958 and is now operating in over 57 countries. Another ICC 
service, the Institute for World Business Law was created in 1979, to study legal issues relating to 
international business.20

III. 7ඁൾ�,ඇർඈඍൾඋආඌ�ංඇ�ඍඁൾ�0ඈൽൾඋඇ�:ඈඋඅൽ

The global economy has given businesses broader access than ever before to markets all over 
the world. Goods are sold in more countries, in larger quantities and in greater variety but as the 
volume and complexity of international sales increase, so do possibilities for misunderstandings 
DQG�FRVWO\�GLVSXWHV�ZKHQ�VDOHV�FRQWUDFW�DUH�QRW�DGHTXDWHO\�GUDIWHG��,QFRWHUPV��WKH�R൶FLDO�,&&�UXOHV�
for the interpretation of trade terms facilitate the conduct of international trade. Reference to the 
,QFRWHUPV�LQ�D�VDOHV�FRQWUDFW�GH¿QHV�FOHDUO\�WKH�SDUWLHV¶�UHVSHFWLYH�REOLJDWLRQV�DQG�UHGXFHV�WKH�ULVN�
of legal complications.21 Incoterms rules explain standard terms that are used in contracts for the 

16 n 6.
17 “Cost, Insurance and Freight” means that the seller delivers the goods on board the vessel or procures the goods 

already so delivered. The risk of loss of or damage to the goods passes when the goods are on board the vessel. The 
seller must contract and pay the costs and freight necessary to bring the goods to the named port of destination. 
7KH�VHOOHU�DOVR�FRQWUDFWV�IRU�LQVXUDQFH�FRYHU�DJDLQVW�WKH�EX\HU¶V�ULVN�RI�ORVV�RI�RU�GDPDJH�WR�WKH�JRRGV�GXULQJ�WKH�
FDUULDJH��'H¿QLWLRQ�REWDLQHG�IURP�5DPEHUJ��-��,&&�*XLGH�WR�,QFRWHUPV��������,&&�3XEOLFDWLRQV��3DULV��������DW�����

18 “Free on Board” means that the seller delivers when the goods on board the vessel nominated by the buyer at the 
named port of shipment or procure the goods already so delivered. The risk of loss of or damage to the goods passes 
when the goods are on board the vessel, and the buyer bears all costs from that moment onwards. The FOB rule is to 
EH�XVHG�RQO\�IRU�VHD�RU�LQODQG�ZDWHUZD\�WUDQVSRUW��'H¿QLWLRQ�REWDLQHG�IURP�5DPEHUJ��DERYH�Q����DW�����

19 ATA Carnets are international customs documents permitting the duty-free and tax-free temporary export and import 
RI� JRRGV� IRU� XS� WR� RQH�\HDU��&DUQHWV� DUH� WKH� HDVLHVW�ZD\� WR� VSHHG� WKURXJK�&XVWRPV� DQG� WR� VDYH�PRQH\���KWWSV��� 
LFFZER�RUJ�UHVRXUFHV�IRU�EXVLQHVV�DWD�FDUQHW�!�

20 n 6.
21 Foreword to Incoterms 2000 by Maria Livanos Cattaui, former Secretary General of the ICC (July 1996 – June 2005).
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sale of goods. They are essential ICC tools that help traders avoid misunderstandings by clarifying 
the costs, risks, and responsibilities of both buyers and sellers.

Since the introduction of Incoterms by the ICC in 1936, this it has been regularly updated to 
keep pace with the development of international trade. Incoterms 2000 take into account the spread 
of customs-free zones, the increased use of electronic communications in business transactions and 
changes in transport practices.22 Since the last revision in 2000, much has changed in global trade. 
Cargo security is now at the forefront of the transportation agenda for many countries. In addition, 
WKH�8QLWHG�6WDWHV¶�8QLIRUP�&RPPHUFLDO�&RGH�ZDV�UHYLVHG�LQ�������UHVXOWLQJ�LQ�D�GHOHWLRQ�RI�86�
VKLSPHQW�DQG�GHOLYHU\�WHUPV��7KH�,QFRWHUPV������UHÀHFWV�WKHVH�FKDQJHV�DQG�DOVR�RWKHUV�23

IV. 7ඁൾ�(ඏඈඅඎඍංඈඇ�ඈൿ�ඍඁൾ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ

$IWHU�WKHLU�LQLWLDO�LQWURGXFWLRQ�LQ�������WKH�,QFRWHUPV�UXOHV�ZHUH�UHYLVHG�IRU�WKH�¿UVW�WLPH�LQ������
and thereafter in 1967, 1976, 1980, 1990 and 2000.24 It is put forward that the main purpose of the 
,QFRWHUPV�UXOHV�LV�WR�UHÀHFW�LQWHUQDWLRQDO�FRPPHUFLDO�SUDFWLFH��)XUWKHU��D�UHYLVLRQ�RI�WKH�,QFRWHUPV�
rules indicates that something important has taken place in commercial practice. For example, 
WKH�¿UVW�YHUVLRQ�RI�WKH�,QFRWHUPV�UXOHV�ZDV�FOHDUO\�IRFXVHG�RQ�FRPPRGLW\�WUDGLQJ�DQG�¿[HG�WKH�
LPSRUWDQW�GHOLYHU\�SRLQWV�DW�WKH�VKLS¶V�VLGH�RU�DW�WKH�PRPHQW�ZKHQ�WKH�JRRGV�DUH�WDNHQ�RQ�ERDUG�
the ship.25

When carriage of goods by rail had increased, it was therefore necessary to introduce the 
appropriate terms and it is for such purpose that the Incoterms rules 1957 introduced the FOR 
(Free on Rail) and the FOT (Free on Truck) terms. In 1967, the ICC felt that it was necessary to 
add terms for cases in which the seller undertakes to deliver the goods at destination. In such cases, 
WKH�VHOOHU�FRQFOXGHV�D�FRQWUDFW�RI�FDUULDJH�LQ�RUGHU�WR�IXO¿OO�KLV�REOLJDWLRQ�WR�GHOLYHU�WKH�JRRGV�WR�
WKH�EX\HU�DW�GHVWLQDWLRQ��,Q�������D�VSHFL¿F�WHUP�IRU�DLU�WUDQVSRUW�ZDV�DGGHG��QDPHO\�)2%�$LUSRUW��
In the 1980 revision of the Incoterms rules, it was necessary to add CIP (Carriage and Insurance 
Paid To) for non-maritime transport as an equivalent to CIF, under which the seller undertakes to 
arrange and pay for the carriage and insurance. As a result, the terms CPT (Carriage Paid To) and 
CIP, corresponding to CFR (Cost and Freight) and CIF for maritime transport, were both added to 
the Incoterms rules? The 1990 revision of the Incoterms rules was partly triggered by the shift from 
paper documents to electronic communication. As a result, a paragraph was added in the clauses 
GHDOLQJ�ZLWK�WKH�VHOOHU¶V�REOLJDWLRQ�WR�WHQGHU�GRFXPHQWV�WR�WKH�EX\HU�VWDWLQJ�WKDW�SDSHU�GRFXPHQWV�
could be replaced by electronic messages if the parties had agreed to communicate electronically.26

What then is the reason for the revision of the Incoterms rules resulting in the Incoterms 2010 
rules? It appears that the main problem with the Incoterms 2000 rules was not so much what 
WKH\�FRQWDLQHG�EXW�UDWKHU� WKDW� LW�ZDV�QRW�VX൶FLHQWO\�FOHDU�KRZ�WKH\�VKRXOG�EH�XVHG� LQ�SUDFWLFH��
In addition, it was felt that it is important to expand the use of the Incoterms rules, particularly 
in the United States, where a possibility to do so has arisen as a result of the removal of the 1941 

22 n 21.
23 �KWWS���ZZZ�LFFZER�RUJ�,QFRWHUPV�LQGH[�KWPO"LG ����!�
24 The latest revision is the Incoterms 2020 which will be discussed later in this paper.
25 n 17 at 8.
26 n 17 at [8–9].
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27 n 17 at 9.
28 n 17 at 10.
29 n 28.
30 �KWWS���ZZZ�XVFLE�RUJ�LQGH[�DVS"GRFXPHQW,' ����!�
31 n 17 at 16.

GH¿QLWLRQV�RI�WUDGH�WHUPV�IURP�WKH�8QLIRUP�&RPPHUFLDO�&RGH��8&&��27 It is stated that there are 
limits to what can be done to increase the understanding of the Incoterms rules. In particular, 
merchants retain old habits and are not easily persuaded to depart from the traditional maritime 
terms, although this is clearly necessary when contemplating non-maritime transport. In order to 
promote a better understanding of the Incoterms rules, the 2010 version starts by presenting trade 
terms that can be used for any mode or modes of transport and only then presents trade terms that 
can be used for sea and inland waterway transport.28

Another frequent misunderstanding concerns the very purpose of the Incoterms rules. Although 
WKH\�DUH�QHHGHG�WR�GHWHUPLQH�NH\�REOLJDWLRQV�RI�VHOOHUV�DQG�EX\HUV�ZLWK�UHVSHFW� WR� WKH�GL൵HUHQW�
modalities of delivery, transfer of risk and cost, the terms do not represent the whole contract. It 
is also necessary to determine what rules apply when the contract is not performed as expected, 
owing to various circumstances, and how disputes between the parties should be resolved. While 
the Incoterms enlighten the parties on what to do, they unfortunately do not explain what happens if 
the parties do not do so. For this purpose, the parties need to lay down applicable rules in a contract 
or by using a standard form contract as a supplement. In practice, disputes might nevertheless 
arise owing to unexpected events that the parties have failed to consider in their contract in a clear 
and conclusive manner. In such cases, the applicable law may provide a solution. Fortunately, the 
&,6*�KDV�QRZ�EHFRPH�UHFRJQL]HG�ZRUOGZLGH��WKXV�FRQWULEXWLQJ�VLJQL¿FDQWO\�WR�WUDQVSDUHQF\�DQG�
H൵HFWLYH�GLVSXWH�UHVROXWLRQ�LQ�LQWHUQDWLRQDO�WUDGH�29

)XUWKHUPRUH�� WKH������YHUVLRQ�RI� WKH� ,QFRWHUPV� UXOHV�� KDYH�EHHQ�R൶FLDOO\� HQGRUVHG�E\� WKH�
8QLWHG�1DWLRQV�&RPPLVVLRQ�RQ�,QWHUQDWLRQDO�7UDGH�/DZ��81&,75$/���FRQ¿UPLQJ�WKHLU�SRVLWLRQ�
as the global standard for international business transactions. UNCITRAL, whose mandate is to 
remove legal obstacles for international trade, applauded ICC for its “valuable” contribution to 
facilitating the conduct of global trade by making the Incoterms 2010 rules simpler and clearer, 
UHÀHFWLQJ�UHFHQW�GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�WUDGH�30

V. 7ඁൾ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ��7ඁൾංඋ�)ඎඇർඍංඈඇඌ�ൺඇൽ�5ൾൿൾඋൾඇർංඇ� 
ඍඁൾ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ�ංඇ�ൺ�&ඈඇඍඋൺർඍ�ඈൿ�6ൺඅൾ

As it is understood, the Incoterms is the abbreviation of the international commercial terms and the 
chosen Incoterms rule is a term of the contract of sale and not of the contract of carriage. Although 
the Incoterms rules are primarily intended for international sales, they can also be applied to 
domestic contracts by reference. Trade terms are, in fact, key elements of international contracts 
of sale, since they allocate the roles of the contracting parties with respect to carriage of the goods 
from the seller to the buyer; export, import and security-related clearance; and the division of costs 
and risks between the parties.31

Merchants tend to use short abbreviations such as FOB and CIF to clarify the distribution 
of functions; costs and risks relating to the transfer of goods from the seller to the buyer but 
misunderstandings frequently arise concerning the proper interpretation of these and similar 
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expressions. For this reason, it was considered important to develop rules for the interpretation of 
the trade terms that the parties to a contract of sale could agree to apply and the Incoterms rules 
constitute such rules of interpretation.32

$OWKRXJK� WKH� ,QFRWHUPV� UXOHV�� LQ� VR� IDU� DV� WKH\� UHÀHFW� JHQHUDOO\� UHFRJQL]HG� SULQFLSOHV� DQG�
practices, may become part of the contract of sale without express reference, the contracting parties 
are strongly advised to include in their contract in conjunction with the trade term the words “the 
Incoterms 2010 rules” and to verify whether a standard contract used in their contract of sale contains 
such a reference. If that is not the case, then the standardized reference “the Incoterms 2010 rules” 
must be superimposed to avoid the application of any previous version of the Incoterms rules.33

VI. :ඁൺඍ�ඍඁൾ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ�$උൾ�1ඈඍ�,ඇඍൾඇൽൾൽ�ඍඈ�3ൾඋൿඈඋආ

A. ,QFRWHUPV�����

Although the Incoterms rules are incorporated into the contract of sale, it is imperative to take note 
that they are only rules for the interpretation of terms of delivery, and not of other terms of the 
contract of sale. The Incoterms rules do not, primarily, deal with the following:

1. Transfer of property in the goods
In many jurisdictions, the transfer of property rights in the goods requires that the party take 
possession of the goods either directly or indirectly through the transfer of documents, such as the 
maritime bill of lading, controlling the disposition of the goods. However, in some jurisdictions, 
the transfer of property rights in the goods may depend solely on the intention of the contracting 
parties. Frequently, the contract of sale determines whether the buyer has become the owner of the 
goods. In some instances, the buyer may not become the owner when the seller, under a purported 
retention of title clause, may have decided to retain title to them until he has been paid. In such an 
LQVWDQFH��WKH�DSSOLFDEOH�ODZ�ZLOO�GHFLGH�WKH�H[WHQW�WR�ZKLFK�VXFK�FODXVHV�DUH�H൵HFWLYH�LQ�SURWHFWLQJ�
the seller when he has surrendered possession of the goods to the buyer.34

2. Relief from obligations and exemptions from liability in case of unexpected or unforeseen 
circumstances
Although, according to the Incoterms rules, the parties undertake obligations to perform various 
WDVNV� WR� WKH� EHQH¿W� RI� WKH� RWKHU� SDUW\�� VXFK� DV� SURFXULQJ� FDUULDJH� DQG� FOHDULQJ� WKH� JRRGV� IRU�
export and import, they may be relieved from such obligations or from the consequences of 
QRQ�SHUIRUPDQFH��LI�WKH\�FDQ�EHQH¿W�IURP�H[HPSWLRQV�XQGHU�WKH�DSSOLFDEOH�ODZ�RU�WHUPV�RI�WKHLU�
contract other than those concerning the Incoterms rules. For instance, under Article 79 of the 
CISG, the parties may be relieved from their obligations if they are prevented from performing due 
to reasonably unforeseeable and unavoidable impediments beyond their control. It is noted that 

32 n 31.
33 n 31.
34 n 17 at [17–18].
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standard contracts typically contain explicit force majeure, relief or exemption clauses essentially 
corresponding to the main principle of Article 79 of the CISG.35

3. &RQVHTXHQFHV�RI�EUHDFKHV�RI�FRQWUDFW
The Incoterms 2010 rules, in the A5, B5 and A6 and B6 clauses,36 deal with the transfer of risks 
and the division of costs between the parties. It follows from the A5 and B5 clauses that the risk 
may be transferred from the seller to the buyer before the goods have been delivered, if the buyer 
KDV�IDLOHG�WR�IXO¿OO�KLV�REOLJDWLRQ�WR�WDNH�GHOLYHU\�DV�DJUHHG��RU�WR�JLYH�DSSURSULDWH�QRWLFH�WR�WKH�
seller when the buyer is to nominate the carrier under the F-terms.37 In these cases, costs arising 
IURP�WKH�EX\HU¶V�IDLOXUH�WR�IXO¿OO�KLV�REOLJDWLRQV�ZRXOG�DOVR�IDOO�XSRQ�KLP�XQGHU�WKH�%��FODXVHV�
RI�WKH�,QFRWHUPV�UXOHV��+RZHYHU��DSDUW�IURP�WKHVH�VSHFL¿F�FDVHV�LQYROYLQJ�WKH�EX\HU¶V�EUHDFK��WKH�
Incoterms rules do not deal with other consequences following from breaches of the obligations 
under the contract of sale. Such consequences follow from the applicable law or other terms of the 
contract.38 For instance, Article 50 of the CISG provides a remedy to the buyer should the seller 
delivered goods that do not conform to the contract.

B. ,QFRWHUPV�����

Similar to the Incoterms 2010, the Incoterms 2020 rules are merely rules and therefore not a 
substitute for a contract of sale.39�7KH�UXOHV�DUH�GHYLVHG�WR�UHÀHFW�WUDGH�SUDFWLFH�IRU�QR�SDUWLFXODU�
type of goods or any type of goods for that matter. They can be used as much for the trading of 
D�EXON�FDUJR�RI�LURQ�RUH�DV�IRU�¿YH�FRQWDLQHUV�RI�HOHFWULF�HTXLSPHQW�RU�WHQ�SDOOHWV�RI�DLU�IUHLJKWHG�
IUHVK�ÀRZHUV�40�6SHFL¿FDOO\��WKH�,QFRWHUPV������GR�QRW�GHDO�ZLWK�WKH�IROORZLQJ�PDWWHUV��QDPHO\��
ZKHWKHU�WKHUH�LV�D�FRQWUDFW�RI�VDOH�DW�DOO��WKH�VSHFL¿FDWLRQV�RI�WKH�JRGV�VROG��WKH�WLPH��SODFH��PHWKRG�
or currency of payment of the price; the remedies which can be sought for breach of the contract of 
sale; most consequences of delay and other breaches in the performance of contractual obligations; 
WKH�H൵HFW�RI�VDQFWLRQV��WKH�LPSRVLWLRQ�RI�WDUL൵V��H[SRUW�RU�LPSRUW�SURKLELWLRQV��force majeure or 
hardship; intellectual property rights or the method, venue, or law of dispute resolution in case of 
such breach.41 Perhaps most importantly it must be stressed that the Incoterms 2020, similar to the 
Incoterms 2010, do not deal with the transfer of property, title or ownership of the goods sold.42

Notwithstanding the above, this does not mean that the Incoterms rules have totally no impact 
on other contracts in international trade, such as the contract of sale, insurance or a letter of credit. 
Although the Incoterms rules do not form part of such contracts, goods are exported and imported 
through a network of contracts that, in an ideal world, should match one with the other. Thus, the 

35 n 34.
36 ,Q�WKH�,QFRWHUPV�������WKH�$�WHUPV�UHIHU�WR�WKH�VHOOHU¶V�REOLJDWLRQV�DQG�WKH�%�WHUPV�UHIHU�WR�WKH�EX\HU¶V�REOLJDWLRQV�
37 The F-terms in the Incoterms rules 2010 are FCA (Free Carrier), FAS (Free Alongside Ship) and FOB (Free on Board). 

7KH�OHWWHU�³)´�VLJQL¿HV�WKDW�WKH�VHOOHU�PXVW�KDQG�RYHU�WKH�JRRGV�WR�D�QRPLQDWHG�FDUULHU�)UHH�RI�ULVN�DQG�H[SHQVH�WR�WKH�
buyer. n 16 at 49.

38 n 17 at 19.
39 Incorporating the CISG into the contract of sale can accommodate the sale aspect.
40 Incoterms 2020 by the International Chamber of Commerce (ICC). ICC Rules For the Use of Domestic and 

International Trade Terms (ICC Publication, Paris, 2019) at 2.
41 n 40.
42 n 40 at 3.
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sale contract, for example, will require the tender of a transport document issued by the carrier 
to the seller and/or the shipper under a contract of carriage against which the seller and/or the 
VKLSSHU�EHQH¿FLDU\�PLJKW�ZLVK�WR�EH�SDLG�XQGHU�D�OHWWHU�RI�FUHGLW��:KHUH�WKH�WKUHH�FRQWUDFWV�PDWFK��
problems are unlikely to arise. However, when they do not, problems will rapidly arise.43

,W�FDQ�EH�DUJXHG�WKDW�LW�LV�YHU\�PXFK�LQ�WKH�LQWHUHVW�RI�DOO�WKH�SDUWLHV�WR�WKH�GL൵HUHQW�FRQWUDFWV�
in the network to ensure that the carriage or insurance terms that they have agreed upon with 
the carrier or insurer, or the terms of the letter of credit, comply with what the contract of sale 
stipulated in relation to the ancillary contracts in terms of documents that need to be obtained or 
tendered. Such task does not fall on the carrier, insurer or the bank providing the letter of credit, 
none of whom are party to the contract of sale and none of them of whom are, therefore, a party to 
RU�ERXQG�E\�WKH�,QFRWHUPV������UXOHV��,W�LV��KRZHYHU��LQ�WKH�VHOOHU¶V�DQG�EX\HUV�EHVW�LQWHUHVW�WR�WU\�
WR�HQVXUH�WKDW�WKH�GL൵HUHQW�SDUWV�RI�WKH�QHWZRUN�RI�FRQWUDFWV�FRUUHVSRQG�ZLWK�HDFK�RWKHU�44

VII. �:ඁൺඍ�'ඈൾඌ�ඍඁൾ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ�,ඇඍൾඇൽ�ඍඈ�3ൾඋൿඈඋආ"�

The Incoterms 2020 rules explain a set of eleven of the most commonly used three-letter trade 
terms namely, EXW (Ex Works); FCA (Free Carrier); CPT (Carriage Paid To); CIP (Carriage 
and Insurance Paid To); DAP (Delivered At Place); DPU (Delivered At Place Unloaded); DDP 
(Delivered Duty Paid); FAS (Free Alongside Ship); FOB (Free On Board); CFR (Cost and Freight) 
DQG�&,)��&RVW�,QVXUDQFH�DQG�)UHLJKW���UHÀHFWLQJ�EXVLQHVV�WR�EXVLQHVV�SUDFWLFH�LQ�FRQWUDFWV�IRU�WKH�
sale and purchase of goods.45

In relation to the abovementioned terms, the Incoterms 2020 rules describe:
1. The obligations of the sellers and buyers, for instance, in relation to the carriage and insurance 

of goods, shipping documents and export and import licences;
2. When does the risk transfers from the seller to the buyer; and
3. The costs to be borne by the parties, for example, transport costs, packaging, loading and 

unloading costs and also security related costs.46

6LPLODU� WR� WKH� ,QFRWHUPV������ UXOHV�� WKH� µ$¶�DUWLFOHV� LQ� WKH� ,QFRWHUPV������ UXOHV� UHSUHVHQWV� WKH�
VHOOHU¶V�REOLJDWLRQV�DQG�WKH�µ%¶�DUWLFOHV�UHSUHVHQW�WKH�EX\HU¶V�REOLJDWLRQV�

For instance, in a CIF term, ‘The seller must deliver the goods either by placing them on board the 
vessel or by procuring the goods so delivered. In either case, the seller must deliver the goods on 
WKH�DJUHHG�GDWH�RU�ZLWKLQ�WKH�DJUHHG�SHULRG�DQG�LQ�WKH�PDQQHU�FXVWRPDU\�DW�WKH�SRUW�¶��$���47 On the 
EX\HU¶V�SDUW��µ7KH�EX\HU�PXVW�WDNH�GHOLYHU\�RI�WKH�JRRGV�ZKHQ�WKH\�KDYH�EHHQ�GHOLYHUHG�XQGHU�$��DQG�
UHFHLYH�WKHP�IURP�WKH�FDUULHU�DW�WKH�QDPHG�SRUW�RI�GHVWLQDWLRQ�¶��%���48

Taking the CIF terms as an illustration, the Explanatory Notes for Users in the 2020 rules explained 
in greater detail where delivery of the goods takes place and risk passes from the seller to the buyer; 

43 n 40 at 9.
44 n 43.
45 n 40.
46 n 40.
47 n 40 at 126.
48 n 40 at 127.
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the mode of transport involved, namely for sea or inland waterway transport only; the meaning of 
‘or procuring the goods so delivered in A2;49�WKH�GL൵HUHQFH�EHWZHHQ�SRUWV�RI�GHOLYHU\�DQG�SRUWV�RI�
destination;50 whether the shipment port must be named; identifying the destination point at the 
discharge port; scenarios where multiple carriers are involved; contract of insurance; unloading 
costs and also export and import clearance.51 Explanatory notes such as these were not in the 
Incoterms 2010 rules.

VIII. 7ඁൾ�'ൾආංඌൾ�ඈൿ�7ඁൾ�6ඁංඉ¶ඌ�5ൺංඅ�ංඇ�,ඇർඈඍൾඋආඌ�����

2QH�RI�WKH�PRVW�VLJQL¿FDQW�FKDQJHV�PDGH�WR�WKH�,QFRWHUPV�UXOHV������LV�WR�WKH�FRQFHSW�RI�WKH�³VKLS¶V�
rail” as was found in the previous editions of the Incoterms rules. The concept of the imaginary 
VKLS¶V�UDLO�LV�V\QRQ\PRXV�ZLWK�WKH�)2%�WHUP�DQG�KDV�FDXVHG�FRQVLGHUDEOH�GL൶FXOWLHV�LQ�WKH�SDVW��LQ�
particular where the division of risks between the seller and buyer is concerned. In 3\UHQH�	�&R�Y�
6FLQGLD�6WHDP�1DYLJDWLRQ�&R,52�WKH�SODLQWL൵�ZDV�DEOH�WR�UHFRYHU������IURP�WKH�GHIHQGDQW�FDUULHU��
after the carrier was found to be negligent in loading the goods which caused damage prior to the 
JRRGV�FURVVLQJ�WKH�µVKLS¶V�UDLO¶��7KLV�FDVH�UDLVHV�TXHVWLRQV�RI�OLDELOLW\�LI�WKH�GDPDJH�RFFXUV�DW�DQ\�
SRLQW�RWKHU�WKDQ�DIWHU�FURVVLQJ�WKH�µVKLS¶V�UDLO¶��'HYOLQ�-�VWDWHG�WKDW�LI�WKH�JRRGV�DUH�GDPDJHG�GXULQJ�
ORDGLQJ��ZKHWKHU�WKDW�GDPDJH�RFFXUV�RQ�HLWKHU�VLGH�RI�WKH�µVKLS¶V�UDLO¶��WKHQ�WKH�FDUULHU¶V�OLDELOLW\�IRU�
negligence would have to extend to cover the damages.53

7KH�,QFRWHUPV�UXOHV�������GH¿QHG� WKH�)2%�WHUP�DV�³WKH�VHOOHU�GHOLYHUV� WKH�JRRGV�on board 
the vessel nominated by the buyer at the named port of shipment or procures the goods already 
so delivered. The risk of loss of or damage to the goods passes when the goods are on board the 
vessel, and the buyer bears all costs from that moment onwards”54 as opposed to “the seller delivers 
when the goods pass the ship’s rail at the named port of shipment” in the Incoterms rules 2000. 
It is suggested that under the Incoterms rules 2010, for sea and inland waterway transport, the 
biggest change has been in the FOB term, and therefore CFR (Cost and Freight) and CIF (Cost, 
,QVXUDQFH�DQG�)UHLJKW���7KH�QRWLRQ�RI�WKH�³VKLS¶V�UDLO´�LV�GHDG��1R�ORQJHU�ZLOO�WKH�SDUWLHV�KDYH�WR�
concern themselves with the risk-in-transit swinging to and from the seller and the buyer across 
VRPH�LPDJLQDU\�OLQH�WKDW�H[WHQGV�SHUSHQGLFXODUO\�IURP�WKH�VKLS¶V�UDLO�LQWR�WKH�VWUDWRVSKHUH��:KDW�
LV�SXW�IRUZDUG�QRZ�LV�D�GL൵HUHQW�QRWLRQ��DQG�WKDW�LV�WKH�ULVN�SDVVLQJ�ZKHQ�WKH�JRRGV�DUH�RQERDUG�
the vessel, which means the whole consignment, has been loaded. Should half a consignment be 
loaded and the ship sinks, then complete loading presumably will not have occurred and risk will 

49 The reference to “procure” in this term caters for multiple sales down a chain (string sales) particularly common in 
the commodity trade. n 40 at 124.

50 In CIF, the two most important ports are the port where the goods are delivered on board the vessel and the port agreed 
as the destination of the goods. Risk transfers from seller to buyer when the goods are delivered to the buyer by placing 
them on board the vessel at the shipment port or by procuring the goods already so delivered. However, the seller must 
contract for the carriage of the goods from delivery to the agreed destination. Thus, for example, goods are placed on 
board the vessel in Shanghai (which is a port) for carriage to Southampton (also a port). Delivery here happens when 
the goods are on board in Shanghai, with risk transferring to the buyer at that time and the seller must make a contract 
of carriage from Shanghai to Southampton. n 40 at 124.

51 n 40 at [at 124–125].
52 3\UHQH�	�&R�Y�6FLQGLD�6WHDP�1DYLJDWLRQ�&R [1954] 2 QB 402.
53 n 52 at 419.
54 n 17 at 171.
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not have transferred to the buyer.55�,W� LV�KRSHG�WKDW�ZLWK�WKH�GHPLVH�RI�WKH�FRQFHSW�RI�WKH�VKLS¶V�
UDLO��GLYLVLRQ�RI�ULVNV�EHWZHHQ�WKH�VHOOHU�DQG�EX\HU�LV�QRZ�FOHDUO\�GH¿QHG�DQG�WKDW�WKH�QXPEHU�RI�
litigation in this area will be greatly reduced.

IX. 'ංൿൿൾඋൾඇർൾඌ�ൻൾඍඐൾൾඇ�,ඇർඈඍൾඋආඌ�5ඎඅൾඌ������ൺඇൽ�����

One of the most important initiatives behind the Incoterms 2020 rules has been to focus on how 
the presentation could be enhanced to steer users towards the right Incoterms rule for their sale 
contract. Thus, the Incoterms 2020 rules placed a greater emphasis on the Introduction to assist the 
parties in making the right choice of rules; a clearer explanation of the demarcation and connection 
between the sale contract and its ancillary contracts; upgraded the Guidance Notes presented in 
the 2020 rules as Explanatory Notes to each Incoterm rule and a re-ordering within the Incoterms 
rules giving delivery and risk more prominence. All these changes, though cosmetic in appearance, 
are in reality arguably substantial attempts on the part of ICC to assist the international trading 
community towards a smoother export and import transactions.56

Other changes made to the Incoterms 2010 in the 2020 rules are bills of lading with an onboard 
QRWDWLRQ�DQG�WKH�)&$��)UHH�&DUULHU��UXOH��GLYLVLRQ�RI�FRVWV�ZKHUH�WKH\�DUH�OLVWHG��GL൵HUHQW�OHYHOV�
of insurance cover in CIF (Cost Insurance and Freight) and CIP (Carriage and Insurance Paid 
7R��� DUUDQJLQJ� IRU� FDUULDJH�ZLWK� WKH� VHOOHU¶V� RU� EX\HU¶V� RZQ�PHDQV� RI� WUDQVSRUW� LQ� )&$� �)UHH�
Carrier), DAP (Delivered At Place), DPU (Delivered At Place Unloaded) and DDP (Delivered 
Duty Paid) terms; change in the initials for DAT (Delivered At Terminal) to DPU (Delivered At 
Place Unloaded); inclusion of security related requirements within carriage obligations and costs 
and it also provides the important Explanatory Notes for Users.57

X. 7ඁൾ�,ඇർඈඍൾඋආඌ�ൺඇൽ�ඍඁൾ�,ඇඍൾඋඇൺඍංඈඇൺඅ�6ൺඅൾ�&ඈඇඍඋൺർඍඌ

A. Variety of Contracts

The Incoterms rules is but a part of a labyrinth of international sale contracts and it must be 
HPSKDVLVHG�WKDW�WKH�ZD\V�LQ�ZKLFK�DQ�RYHUVHDV�VDOH�FRQWUDFW�PD\�EH�FRQGXFWHG�DUH�DOPRVW�LQ¿QLWHO\�
variable and that the applicable rules are almost always drawn from a construction of the contract.58 
Consequently, it is necessary to avoid dogmatism in dealing with overseas sales law. One cannot, 
IRU�H[DPSOH��VD\�WKDW�LV�DOZD\V�WKH�)2%¶V�EX\HU¶V�UHVSRQVLELOLW\�WR�VHOHFW�DQG�HQJDJH�WKH�FDUULHU��
sometimes the seller is explicitly, perhaps even implicitly, obliged under the contract to do this.59

As mentioned earlier, international sale contracts do not exist in a vacuum and they are 
frequently associated with other contracts such as contracts of carriage and insurance. Further, the 

55 %HUJDPL��5��³7KH�6KLS¶V�5DLO�LV�'HDG��,QFRWHUPV�����´���KWWS���ZZZ�LEW�DUWLFOHV�FRP�DEVQHW�WHPSODWHV�WUDGHBDUWLFOH�
DVS["DUWLFOHLG ���	]RQHLG �!�

56 n 40 at 12.
57 n 40 at 13. A detailed discussion on the aforementioned changes made in the 2020 rules is outside the scope of this 

paper.
58 Bridge, Michael, 7KH�,QWHUQDWLRQDO�6DOH�RI�*RRGV��/DZ�DQG�3UDFWLFH (2nd ed, Oxford University Press, New York, 

2007) at 9.
59 n 58.
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VLJQL¿FDQFH�RI�FKDUWHU�SDUW\�FRQWUDFWV60 also needs to be considered. Where goods are sold in bulk 
commodities, it is commonly the head seller (in string CIF contracts) and end buyer (in string FOB 
FRQWUDFWV��ZKR�ZLOO�¿[�D�FKDUWHU�SDUW\�WR�FDUU\�WKH�JRRGV��7KHUHIRUH��FKDUWHU�SDUWLHV�KDYH�D�QXPEHU�
of clauses in common with sale contracts and the interaction of the two types of contract is an 
important matter that cannot be undermined.61

B. ,QWHUSUHWDWLRQ�RI�WKH�&RQWUDFW

1. A matter of law and harmonious interpretation
Until recent developments, it could have been said that the interpretation of a contract is a matter 
of law. Consequently, the views of experienced arbitrators as to the meaning of trade terms will be 
accorded respect but will not without more be adopted by the courts.62 The treatment of interpretation 
as a matter of law also provides some degree of assurance to those conducting business on the 
basis of well-known standard forms that they can conduct their business and measure their risk 
according to an authoritative judicial view of the meaning of standard provisions. Backed up by 
judicial interpretation, such standard form contracts become something more than mere contractual 
documents; they become a species of private legislation binding those in the trade who have 
submitted to them.63

Particular standard terms acquire a standard meaning and in this respect, English law 
diminishes transaction costs and enables participants in the trade to build upon their own and 
RWKHUV¶�H[SHULHQFH��7KLV�IHDWXUH�RI�LQWHUSUHWDWLRQ�LV�RI�SDUWLFXODU�LPSRUWDQFH�LQ�LQWHUQDWLRQDO�VDOH�
DQG�UHODWHG�FRQWUDFWV��FRQFOXGHG�E\�VKLS¶V�EURNHUV��DJHQWV�DQG�WKH�OLNH�ZLWKRXW�WKH�EHQH¿W�RI�OHJDO�
advisers. However, in recent years, as courts have insisted that contracts are to be construed within 
their factual matrices, the view has gained ground that interpretation is a matter of law and fact.64 
The danger of such development is that the interpretation of international commercial contracts 
may eventually lose its certainty.

In other instances, when faced with a complex document, the court will seek to interpret it in 
D�KDUPRQLRXV�ZD\�VR�DV� WR�DYRLG�FRQÀLFWV�EHWZHHQ�LWV�YDULRXV�SURYLVLRQV�� WKRXJK�WKLV�GRHV�QRW�
PHDQ�WKDW�LQGLYLGXDO�FODXVHV�ZLOO�EH�LQWHUSUHWHG�LQ�DQ�DUWL¿FLDO�ZD\�LQ�RUGHU�WR�DYRLG�FRQÀLFW�65 The 
contested clause is not interpreted in isolation but in its written context along with other clauses. 
7KLV�LPSRUWDQW�UXOH�RI�LQWHUSUHWDWLRQ�KLJKOLJKWV�WKH�GDQJHU�RI�VXSHU¿FLDO�UHDGLQJ�RI�GRFXPHQWV�E\�
focusing only on the particular contentious clause in the search for meaning.66

60 A charter party is a written contract between the owner of a vessel and the person desiring to employ the vessel 
(charterer); sets forth the terms of arrangement, such as duration of agreement, freight rate and ports involved in the 
WULS���KWWS���PDUDG�GRW�JRY�GRFXPHQWV�*ORVVDU\B¿QDO�SGI!�

61 n 58 at 10.
62 n 61. The courts referred to in this chapter are the English courts by reason of their vast judicial experience in 

international commercial matters.
63 n 58 at 41.
64 n 63. See 6HD�6XFFHVV�0DULWLPH�,QF�Y�$IULFDQ�0DULWLPH�&DUULHUV�/WG�>����@���/OR\G¶V�5HS�����DW����
65 n 58 at 41.
66 See ,QWHUQDWLRQDO�)LQD�6HUYLFHV�$*�Y�.DWULQD�6KLSSLQJ�/WG��7KH�)LQD�6DPFR��>����@���/OR\G¶V�5HS������&$�
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2. Avoiding absurd results
If contractual provisions are susceptible to more than one interpretation, and one of these 
interpretations yields an absurd or unreasonable result, then the other result is to be preferred.67 In 
The Alkeos68, an FOB buyer had the right to call for the original shipment period to be extended. 
7KH�EX\HU�WKHUHE\�LQFXUUHG�D�GXW\�WR�SD\�WKH�VHOOHU¶V�FDUU\LQJ�FKDUJHV��7KH�FRQWUDFW�ZHQW�RQ�WR�IUHH�
the buyer from that duty if the ship was delayed on its way to berth by an event for which the buyer 
was not responsible, but only in the event of the ship being delayed in entering River Parana, on 
its way to the loading port of Rosario, by the actions of the Argentinean coastguard at Recalada, 
ZKLFK�LV�WKH�¿UVW�SRUW�LQ�$UJHQWLQD�FRDVWDO�ZDWHUV��7KH�$UJHQWLQHDQ�FRDVWJXDUG�GLG�LQGHHG�GHOD\�WKH�
ship not at Recalada but at the subsequent port of Interseccion, which lay between Recalada and 
Rosario. Staughton J held that the clause, properly interpreted, was designed to place on the seller 
the risk of carrying charges in all cases where the Argentinean coastguard delayed the ship within 
Argentinean coastal waters. It would make little sense for the seller to assume the risk of delay at 
Recalada but for that risk subsequently to swing back to the buyer within coastal waters, when the 
buyer had borne the various risks of marine delay prior to Recalada.69

3. Upholding the validity of the contract
It is a well known principle of contractual interpretation that, faced with two possible interpretations 
of the contract, one upholding and the other denying the validity of the contract or one of its clauses, 
the court will lean in favour of the former interpretation (PDJLV�XW�UHV�YDOHDW�TXDP�SHUHDW).70

4. Typed and standard clauses
In the event of consistency between clauses in a standard form applied to the present contractual 
adventure and special clauses typed in to meet the needs of the particular contract, the latter will 
prevail. The rule is brought to play after the inconsistency has been established, which is where the 
litigation battle takes place.71

5. Ambiguity and extrinsic evidence
The conventional approach to interpretation is that extrinsic evidence is available to interpret a 
contract only if the document is ambiguous or if it contains terms that have a customary meaning 
or are technical expressions. According to long established principle, the ambiguity must be patent 
and not discoverable only when extrinsic evidence is called into play. Merely because a document 
LV�GL൶FXOW� WR�FRQVWUXH�ZLOO�QRW�RSHQ�WKH�GRRU�WR�H[WULQVLF�HYLGHQFH�LQ�WKH�DEVHQFH�RI�D�UDQJH�RI�
possible meanings.72

,Q� UHVROYLQJ�DPELJXLW\�� D�SHUWLQHQW�SRLQW� WR�QRWH� LV� WKDW� HYLGHQFH�RI� WKH�SDUWLHV¶�QHJRWLDWLQJ�
positions is not admissible to determine the meaning of a contractual document. Negotiating 
positions are adopted and abandoned during the course of pre-contractual process. Nor can one 
readily refer to the aim of the transaction. The process of reaching an agreement is inherently 

67 n 58 at 42.
68 %XQJH�$*�Y�6HVRVWUDG�>����@���/OR\G¶V�5HS������+RZHYHU��LW�LV�WR�EH�QRWHG�WKDW�WKLV�FDVH�ZDV�GHFLGHG�EHIRUH�WKH�QHZ�

GH¿QLWLRQ�RI�WKH�)2%�WHUP�LQ�WKH�,QFRWHUPV�UXOHV������
69 n 68.
70 n 58 at 43.
71 n 70. See also 1DYLHUD�$PD]RQLD�3HUXDQD�6$�Y�&LD�,QWHUQDFLRQDO�GH�6HJXURV�GHO�3HUX�>����@���/OR\G¶V�5HS�����
72 n 58 at 44.
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DGYHUVDULDO�DQG�WKH�SDUWLHV�PD\�KDYH�HQWHUHG�LQWR�WKH�FRQWUDFW�ZLWK�GL൵HUHQW�DLPV��(YLGHQFH�RI�RQH�
SDUW\¶V�DLPV�LV�WKHUHIRUH�XQKHOSIXO�DQG�SRWHQWLDOO\�GHFHLYLQJ�73

6. Factual matrix
The refusal to look at negotiating positions does not mean that contractual documents are to be 
interpreted in a vacuum. To that extent, statements made during the course of negotiations do have 
a part to play in the interpretation of a written document.74 This stance by the courts is best summed 
up by Lord Wilberforce in Reardon Smith Line Ltd v Hansen-Tangen75 where His Lordship stated 
that “In a commercial contract it is certainly right that the court should know the commercial 
purpose of the contract and this in turn presupposes knowledge of the genesis of the transaction, 
the background, the context, the market in which the parties are operating”.

7. The meaning of documents
One of the major developments in contractual interpretation in recent times can be said to stem 
IURP�/RUG�+R൵PDQ¶V�LQWURGXFWLRQ�RI�WKH�µUHDVRQDEOH�REVHUYHU¶�LQ�,QYHVWRUV�&RPSHQVDWLRQ�6FKHPH�
v West Bromwich Building Society76 where His Lordship, in this case, introduces ‘the reasonable 
REVHUYHU¶�ZLWK�DOO�QHFHVVDU\�EDFNJURXQG�NQRZOHGJH�FRQFHUQLQJ�WKH�FRQWUDFW��LQWR�WKH�SURFHVV�RI�
interpretation. Through the eyes of the observer, His Lordship went on to say that the meaning of a 
document is not the same thing as the meaning of particular words in a document. It can be argued 
that the danger of this approach to interpretation is that, despite the invocation of the reasonable 
observer, it introduces a measure of subjective impressionism into the process of contractual 
interpretation. It is also unduly forgiving of lax draftsmanship.77

,W�FDQ�EH�REVHUYHG�WKDW�/RUG�+R൵PDQ¶V�DSSURDFK�KDV�PRUH�WR�FRPPHQG�LW�IRU�FRQWUDFWV�EHWZHHQ�
parties who are not regular participants in the same trade, but poses a risk to commercial certainty in 
those trades, like the shipping and commodities trade, where participants do not need the assistance 
of the outside reasonable observer to instruct them in what they are doing.78

8. Time of interpretation
Just as evidence of negotiations does not bear directly on contractual interpretation, so a contract 
is to be construed at the moment of its formation. Subsequent behaviour is inadmissible as a guide 
to interpretation, for otherwise the meaning of a contract might change from day to day. In this 
respect, English law is probably in a minority amongst developed legal systems.79 Yet, it is common 
for contracts to be varied and for rights to be waived. Under English law, so long as waivers and 
SURPLVVRU\�HVWRSSHO�H[LVW��DQG�ZLWK�D�UHTXLUHPHQW�RI�FRQVLGHUDWLRQ�WR�H൵HFW�D�ELQGLQJ�YDULDWLRQ��
it is plainly dangerous or imprecise to read contractual meaning into subsequent behaviour.80 

73 n 72.
74 n 72.
75 [1976] 1 WLR 989.
76 [1998] 1 WLR 896, HL.
77 n 58 at 47.
78 n 77.
79 n 58 at 48.
80 n 79.
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Only Lord Denning, sitting in the Court of Appeal, in /*�6FKXOHU�$*�Y�:LFNPDQ�0DFKLQH�7RRO�
Sales Ltd81 had stated that subsequent behaviour could be looked at to evince contractual meaning 
because the parties themselves are the best guide to the way language was used, a view which was 
subsequently rejected by the House of Lords in the same case.82

XI. &ඈඇർඅඎൽංඇ�5ൾආൺඋඌ

)LUVW�SXEOLVKHG�LQ�������WKH�,QFRWHUPV�UXOHV�DUH�XQLIRUP�UXOHV�GH¿QLQJ�FRVWV��ULVNV�DQG�REOLJDWLRQV�
of sellers and buyers in international contracts of sale. Incoterms rules, if expressly provided for, 
will form part of the sales contract. Nevertheless, there are also other regimes, which apply to 
international sale transactions such as the CISG and domestic laws. When used correctly, Incoterms 
UXOHV�DOORZ�IRU�SUXGHQW�DQG�H൶FLHQW�DOORFDWLRQ�RI�GXWLHV�DQG�ULVNV�EHWZHHQ�WKH�FRQWUDFWLQJ�SDUWLHV��
However, incorrect use of Incoterms may bind the parties to obligations that they are not only 
beyond their understanding but also beyond their capabilities. The Incoterms rules have been 
updated at approximately ten-year intervals, the latest being the Incoterms rules 2020. It can also 
be observed that the Incoterms rules do not exist in isolation but they are part of the extensive 
international commercial transactions in the multifaceted world of international trade. Usage of the 
Incoterms rules in contracts of sale are often intertwined with contracts of carriage and insurance 
DQG� LW�PD\�QRW�EH�SRVVLEOH�DW�DOO� WLPHV� WR�DYRLG�FRQÀLFWV� LQ� VXFK�FRPSOH[� WUDQVDFWLRQV�� ,W� LV� LQ�
these situations that the courts can be an indispensable institution in interpreting such contracts 
to resolve such disputes. In respect of the relationship between the CISG (or any other regime in 
relation to sale contracts in international trade) and the Incoterms, it is without a doubt that the 
&,6*�DQG�WKH�,QFRWHUPV�UXOHV�FRPSOHPHQW�HDFK�RWKHU�LQ�HQVXULQJ�H൶FLHQW�WUDQVDFWLRQV�EHWZHHQ�
sellers and buyers in international trade.

As the Incoterms 2020 is yet to be enforced, only time will tell if the changes introduced will 
EULQJ�DERXW�VLJQL¿FDQW�GHYHORSPHQW�LQ�LQWHUQDWLRQDO�WUDGH�

81 [1972] 1 WLR 840, CA.
82 [1974] AC 235 HL. There are other various methods of contractual interpretation adopted by the courts but which are 

outside the scope of this paper.
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I. ,ඇඍඋඈൽඎർඍංඈඇ

William Larnach of the Camp or Larnach Castle as it became called, was born in Australia of Scots 
parentage and came to New Zealand as a banker in 1867.2 He was later a promoter and director 
of many companies, a Member of Parliament, and a minister in the government. He committed 
suicide in Parliament in 1898. He was regarded by Richard Seddon as a mastermind.3 He has been 
described by Lord Normanby as a wild speculator and setter-up of companies,4 and accused of 
breach of duty as director and minister. He may have had all of these characteristics but may also 
have been a tragic victim.

New Zealand in the nineteenth century, like other colonies, was under-capitalised and to some 
extent exploited by the United Kingdom.5

Capital was short. People relied heavily on debt capital and many business and professional 
men faced bankruptcy.6

The gold rush was over by the 1870s and from the mid-1870s to the mid-1890s New Zealand 
ZDV�DGYHUVHO\�D൵HFWHG�E\�ZHDN�H[SRUW�SULFHV�DQG�VX൵HUHG�QHW�PLJUDWLRQ�7

1 Emeritus Professor of Law, Bond University; Honorary Professor of Law, University of Auckland and University of 
Waikato; Adjunct Professor of Law, La Trobe University.

2 See Fleur Snedden, .LQJ�RI�WKH�&DVWOH�±�$�%LRJUDSK\�RI�:LOOLDP�/DUQDFK, David Bateman, Auckland 1997. Larnach 
was her great-great-grandfather and she had access to family papers. See also Hardwicke Knight, The Ordeal of 
William Larnach, University of Otago Printing Department 1990. See too the excellent unpublished BA Hons thesis 
by A W Goodall, “William James Mudie Larnach, 1833–1898”, University of Otago, 1981.

3 See Snedden op cit 232, Knight op cit title page; Goodall 72.
4 Snedden op.cit�������)5-�6LQFODLU�LQ�³+LJK�6WUHHW�4XDNLQJ�±�$�+LVWRU\�RI�'XQHGLQ¶V�µ,QQHU�&LUFOH¶´��D�YHU\�LQWHUHVWLQJ�

unpublished PhD of the University of Otago 1996 accuses Larnach of dishonesty by taking secret commissions during 
his time at the Bank of Otago, relying on the evidence of John McFarlane Ritchie (pp 23–25, 75, 79), and yet this 
only became a crime in New Zealand as a result of The Secret Commissions Act 1910. What is clear is that Larnach 
ZDV�DFWLQJ� LQ�PRUH� WKDQ�RQH� FDSDFLW\� DQG�SUREDEO\� LQ� FRQÀLFW�RI� LQWHUHVW��$W� WKH� VDPH� WLPH�� DQ� DYLG� FROOHFWRU�RI�
JRVVLS��5LWFKLH�ZDV�QRW�DQ�LPSDUWLDO�ZLWQHVV�DV�KH�ZDV�RSSRVHG�WR�/DUQDFK¶V�SRVLWLRQ�DQG�FRQQHFWLRQ�ZLWK�WKH�%DQN�RI�
New Zealand. He obviously regarded Larnach as a rival.

5 See V Lenin, ,PSHULDOLVP��7KH�+LJKHVW�6WDJH�RI�&DSLWDOLVP (1917). He based this on the writings of JA Hobson, the 
English Fabian writer, and Rudolf Hilferding, the Austrian economist.

6 6WRXW��'ULYHU��:DUG� DQG�)LUWK�ZHUH� DOO� ¿QDQFLDOO\� HPEDUUDVVHG� DW� WKLV� WLPH��'U�&KDUOHV� )RVWHU��&DQWHUEXU\¶V� ¿UVW�
law teacher, also went bankrupt. See RCJ Stone, Makers of Fortune: A Colonial Business Community and its Fall, 
Auckland University Press, Auckland 1973, Chap.4.

7 See Jim McAloon, Chapter 9 “The New Zealand Economy 1792–1914” 7KH�1HZ�2[IRUG�+LVWRU\�RI�1HZ�=HDODQG, ed 
by G Byrnes Oxford University Press, South Melbourne (2009), 206 HW�VHT: Te Ara Encyclopaedia of New Zealand – 
Economic History, Boom and Bust 1870–1895.
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7KH�FROODSVH�RI�WKH�&LW\�RI�*ODVJRZ�%DQN�LQ������VKDWWHUHG�FRQ¿GHQFH�LQ�WKH�FRORQLHV�8 Wool 
prices recovered by the 1890s and new exports of meat and dairy produce developed through 
refrigeration.9 Larnach lived through some hard times. 

This article traces his personal history and then considers his career as banker, director, 
a Member of Parliament and minister, and whether he acted in breach of duty, judged by the 
standards of the time and by modern standards.

II. 7ඁൾ�3ൾඋඌඈඇൺඅ�+ංඌඍඈඋඒ�ඈൿ�:ංඅඅංൺආ�/ൺඋඇൺർඁ

William Larnach was born at Castle Forbes in the Hunter Valley, New South Wales in 1833. He 
was educated at Sydney College, the predecessor of Sydney Grammar School, and worked in 
farming and then banking.10 He managed banks in the Victorian gold rush, and at Geelong. He 
came to Dunedin in 1867 to manage the Bank of Otago.11 He seems to have been a competent, if 
self-interested; manager, and he resigned when the bank was taken over by the National Bank.12

He went into partnership with Walter Guthrie in 1873, and the partnership was later 
incorporated.13� /DUQDFK� OHIW�PRVW� RI� WKH�PDQDJHPHQW� WR�*XWKULH�ZKR�� LQ� /DUQDFK¶V� DEVHQFH� LQ�
Wellington and overseas, over-expanded the business.14

/DUQDFK� ZDV� LQYROYHG� LQ� WKH� ÀRWDWLRQ� RI� 1DWLRQDO� ,QVXUDQFH�� WKH� &RORQLDO� %DQN� DQG� WKH�
Agricultural Company, as well as other companies.15 He also speculated in land transactions in 
Otago and Southland.16

To further or protect his investments he entered Parliament, representing Dunedin City, in 1875, 
and spoke openly about his interests.17�+H�PRYHG�D�YRWH�RI�QR�FRQ¿GHQFH�LQ�WKH�JRYHUQPHQW�DQG�
joined a new government led by Sir George Grey.18 He became Treasurer and Minister of Railways 
in 1877. He was competent but only served for a short time before leaving for London to negotiate 
a loan from the Bank of England.19

He also was promoting the interests of the Agricultural Company and persuaded Sir Julius Vogel 
to become a director.20 Vogel was then Agent-General of New Zealand. Both were criticised in the 

8 See Leo Rosenblum, “The Failure of the City of Glasgow Bank” (1933) 8 The Accounting Review 285.
9 $Q�(FRQRPLF�+LVWRU\� RI�1HZ�=HDODQG� LQ� WKH�1LQHWHHQWK� DQG�7ZHQWLHWK�&HQWXULHV (https://eh.net/encyclopedia/an-

economic-history-of-new-zealand-in-the-nineteenth-and-twentieth-centuries/ downloaded 21/2/2017).
10 Snedden op.cit. 25 and Chapter III–VI.
11 Snedden Chapter VII–VIII.
12 Snedden 71.
13 Snedden 72.
14 Snedden 127–8.
15 Snedden Chapter X, XII. See D Hamer, “The Agricultural Company and New Zealand Politics, 1877-1886,” (1962) 

10 Historical Studies, Australia and New Zealand, No. 38, 144. Sinclair op.cit. Appendix 27.
16 Snedden Chapter X. See Sinclair op.cit. especially Appendix 33 with regard to the development of Portobello.
17 See NZPD Vol 21, 292-31, Snedden op.cit. 57.
18 Snedden op.cit. Chapter XI.
19 Snedden 115 HW�VHT; Sinclair op.cit.�����LV�FULWLFDO�RI�WKLV��EXW�/DUQDFK�VHHPV�WR�KDYH�EHHQ�H൵HFWLYH�LQ�WKH�UROH�
20 Snedden 120 HW��VHT; Hamer op.cit. 142 HW��VHT; Goodall 34 HW��VHT; Sinclair op.cit. Chapter 5.
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Times for misleading investors over a plague of rabbits in the agricultural land.21 Both managed to 
get letters in support from ministers in the New Zealand government.22

Larnach lost his seat, but was re-elected in 1882 representing the Peninsula but Larnach faced 
¿QDQFLDO� UXLQ� RYHU� WKH� OLTXLGDWLRQ� RI�*XWKULH� DQG�/DUQDFK� LQ� UHVSHFW� RI�ZKLFK� KH� KDG� JLYHQ� D�
personal guarantee, which he had not read properly.23

,Q������KH�ZDV�0LQLVWHU�RI�0LQHV�DQG�0DULQH�DQG�VHHPV�WR�KDYH�EHHQ�DQ�HQHUJHWLF�DQG�H൵HFWLYH�
minister.24 In 1890 he lost his seat but was elected in 1894, representing Tuapeka, and was re-elected 
in 1896. 

,Q������KH�FKDLUHG�D�5R\DO�&RPPLVVLRQ�LQWR�WKH�3XEOLF�7UXVWHH�2൶FH�25�+H�GLG�WKLV�H൶FLHQWO\��EXW�
ZDV�FULWLFLVHG�IRU�KLV�DJJUHVVLYH�DQG�KRVWLOH�TXHVWLRQLQJ�RI�R൶FLDOV�LQFOXGLQJ�7KH�$XGLWRU�*HQHUDO�
James FitzGerald, a former premier.26�+LV�FRQGXFW�VHHPV�WR�KDYH�EHHQ�MXVWL¿HG�DV�WKH�&RPPLVVLRQ�
UHYHDOHG�LQFRPSHWHQFH�DQG�FRQÀLFW�RI�LQWHUHVW�

By this time his investments had done badly. Like other substantial debtors, he had to meet 
PRUWJDJH�UHSD\PHQWV�RQ�UHDO�HVWDWH�ZLWK�LQÀDWHG�YDOXHV��DQG�FDOOV�RI�EXEEOH�FRPSDQLHV�LQ�ZKLFK�KH�
had taken a high number of shares. Even his debentures were not proving good investments. He was 
LQ�GL൶FXOW�¿QDQFLDO�FLUFXPVWDQFHV�GXH�WR�WKLV�VLWXDWLRQ�DQG�D�PDUULDJH�VHWWOHPHQW�KH�KDG�PDGH�RQ�
his second marriage.27�+LV�FKLOGUHQ�ZHUH�KRVWLOH�WR�KLV�VHFRQG�ZLIH�ZKR�ZDV�WKH�KDOI�VLVWHU�RI�KLV�¿UVW�
wife. After the death of his second wife, he tried to reverse the settlement.28 This was successfully 
challenged after his death.29 He was married a third time, this time to Constance Brandon,30 and the 
IDPLO\�JRVVLS�ZDV�WKDW�KLV�ZLIH�ODWHU�KDG�DQ�D൵DLU�ZLWK�KLV�\RXQJHU�VRQ�DW�/DUQDFK�&DVWOH�31 There 
was hostility to Constance in the family and his children were petulant when his ability to support 
them declined.32 At the same time he might not have handled the situation all that well, particularly 
due to his absences in Wellington and Australia.

He committed suicide by shooting himself in a committee room of Parliament.33

It is noteworthy that there was some antipathy between Larnach and Justice Joshua Williams, 
the resident judge in Dunedin who decided a number of cases against Larnach, including the 
posthumous case involving the marriage settlement.34 Williams had a good reputation as a judge 

21 The Times 31 Jan 1879. See Hamer op.cit. 145 HW��VHT�
22 Hamer op.cit. 145.
23 Snedden op.cit. 139; Sinclair op.cit. 436.
24 Snedden Chapter XV.
25 5HSRUW�RI� WKH�&RPPLVVLRQHUV�RQ� WKH�&RQGLWLRQ�DQG�:RUNLQJ�RI� WKH�3XEOLF�7UXVWHH�2৽FH 1891 (https://paperspast.

natlib.govt.nz/Parliamentary/AJHR1891-II.2.3.2.3 retrieved 27/3/2017).
26 5HPDUNV�RQ�WKH�5HSRUW�RI�WKH�&RPPLVVLRQHUV�RQ�WKH�3XEOLF�7UXVW�2൶FH�E\�-DPHV�(GZDUG�)LW]*HUDOG��&RQWUROOHU�DQG�

Auditor-General, 1891 (https://paperspast.natlib.govt.nz/Parliamentary/AJHR1891-II.2.3.2.4 retrieved 27/3/2017).
27 See ,QGHU�Y�6LHYZULJKW�DQG�2WKHUV (1900) 18 NZLR 348.
28 ,ELG 353.
29 ,QGHU�Y�6LHYZULJKW�DQG�2WKHUV [supra]. See also Larnach v Sievwright and Another (1900) 18 NZLR 385.
30 See Snedden op.cit. 197.
31 Snedden op.cit. 235.
32 Snedden op.cit. 222 HW��VHT.
33 Snedden Chapter XXI.
34 See ,QGHU�Y�6LHYZULJKW [supra].
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but was a former conservative politician in Canterbury,35 and an active moneylender in Otago and 
Southland. This was not disclosed, but has been revealed by recent research.36

A proposal by the judiciary for a Register of Pecuniary Interests of Judges Bill in 2011 was 
RSSRVHG�E\�WKH�1HZ�=HDODQG�/DZ�6RFLHW\��ZKR�DUJXHG�WKDW�LW�FRXOG�EH�DEXVHG��5HFXVDO�LV�D�GL൶FXOW�
area of law and practice, and it is ironic to leave it to the judges when they themselves favour 
legislation.

III. /ൺඋඇൺർඁ�ൺඌ�%ൺඇൾඋ

Larnach was manager of the Geelong branch of the Bank of New South Wales and improved its 
¿QDQFLDO�SRVLWLRQ�37 He came to Dunedin as manager of the Bank of Otago, which he found in 
GL൶FXOW�FLUFXPVWDQFHV�38�$JDLQ��KH�LPSURYHG�WKH�EDQN¶V�SRVLWLRQ�EXW�GLG�QRW�GR�HQRXJK�WR�VDWLVI\�
British investors, who wanted colonial banks to be cash cows.39�+H�PD\�KDYH�DFWHG�LQ�FRQÀLFW�RI�
LQWHUHVW�IURP�WLPH�WR�WLPH��DV�KH�VHHPV�WR�KDYH�KDG�PDQ\�LURQV�LQ�WKH�¿UH�40 He later resigned after 
the bank was sold to the National Bank. There was friction between him and the new owners.41 This 
VHHPV�WR�KDYH�EHHQ�MXVWL¿HG��+H�UHPDLQHG�LQ�WKH�EDQN¶V�DFFRPPRGDWLRQ�ZKLOH�KLV�QHZ�SURSHUW\�
was being built. He had acted in self-interested ways and also acted to the detriment of the National 
Bank.

He was later a promoter, substantial shareholder and director of the Colonial Bank, which 
was taken over by the Bank of New Zealand eventually and went into liquidation.42 Justice 
-RVKXD�:LOOLDPV��ZKR�ODWHU�UHIXVHG�WR�FRQ¿UP�KLP�DV�D�SHUPDQHQW�OLTXLGDWRU��DSSRLQWHG�/DUQDFK�
a provisional liquidator.43 Williams J also decided cases against Sir Joseph Ward when he had 
debt problems.44 Guthrie and Larnach, of which he was partner and later shareholder and director 
when it was incorporated, borrowed much from the Bank of New Zealand and the Colonial 
Bank.45 Larnach abstained from giving advice to Seddon on the merger of these two banks and 
the government bailout.46 He felt that he was self-interested. This worked to his detriment as the 
ultimate arrangements designed by lawyers on the model of a reconstruction rather than a merger 
and carried out by the %DQN� RI� 1HZ� =HDODQG� DQG� %DQNLQJ�$FW� ���� were to the detriment of 

35 See Judith Bassett, “Joshua Strange Williams” in (1993) Vol 2 'LFWLRQDU\�RI�1HZ�=HDODQG�%LRJUDSK\.
36 Michael Bassett, Sir Joseph Ward – A Political Biography, Auckland University Press, 1993.
37 Snedden op.cit. Chapter VI.
38 Snedden op.cit. Chapter VIII.
39 Snedden op.cit. 70.
40 See FRJ Sinclair, “Williams James Mudie Larnach” in (1993) Vol 2 'LFWLRQDU\�RI�1HZ�=HDODQG�%LRJUDSK\, 2. No 

evidence is cited but see his PhD thesis cited in footnote 3 above.
41 Snedden op.cit. 71 HW��VHT; Sinclair op.cit.
42 See Snedden op.cit. Chapter XIX.
43 See ,Q�5H�WKH�&RORQLDO�%DQN�RI�1HZ�=HDODQG (1896) 14 NZLR 484.
44 See Bassett op.cit. footnote 34.
45 See Sinclair op.cit. footnote 38.
46 See Snedden op.cit. 215 HW��VHT for extensive quotation from the correspondence with Richard Seddon.
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the shareholders of the Colonial Bank.47 Larnach did not safeguard his own interests, but had an 
exaggerated sense of duty to other shareholders.48

IV. /ൺඋඇൺർඁ�ൺඌ�'ංඋൾർඍඈඋ��3උඈආඈඍൾඋ�ൺඇൽ�/ංඊඎංൽൺඍඈඋ

Larnach as director must be judged by the standards of the time. He was promoter and director 
of many companies,49�SUREDEO\�WRR�PDQ\�LQ�WKH�VHQVH�WKDW�KH�KDG�WRR�PDQ\�LURQV�LQ�WKH�¿UH�DQG�
not enough time to monitor management behaviour. This was true of Guthrie and Larnach and 
the Colonial Bank,50 His conduct probably was in breach of duty in the case of the Agricultural 
&RPSDQ\� DV� KH� KDG� FRQÀLFWLQJ� LQWHUHVWV� LQ� ODQG� VSHFXODWLRQ� DQG� UDLOZD\V�51 Aberdeen Railway 
Co v Blaikie52�KDG�ODLG�GRZQ�D�VWULFW�QR�FRQÀLFW�UXOH�IRU�GLUHFWRUV��DOWKRXJK�DUWLFOHV�RI�DVVRFLDWLRQ�
often contracted out of the rule and this was not made illegal until the 1930s in New Zealand. The 
standard of care of non-executive directors at this time was low,53 so he was probably not liable for 
QHJOLJHQFH�LQ�FRQQHFWLRQ�ZLWK�*XWKULH�DQG�/DUQDFK�DQG�WKH�&RORQLDO�%DQN��7KH�¿GXFLDU\�GXWLHV�RI�
promoters only developed after (UODQJHU�Y�1HZ�6RPEUHUR�3KRVSKDWH�&R54 in 1878.

Larnach, together with his co-directors, engaged in sharp practice in connection with the 
ÀRWDWLRQ�RI�WKH�$JULFXOWXUDO�&RPSDQ\�DQG�DUJXDEO\�PLVXVHG�WKHLU�JRYHUQPHQW�FRQQHFWLRQV�55 The 
land aspect was one thing, but the connection with railways was quite complex and involved the 
promotion of a separate company, The Waimea Plains Railway Company, which relied on rates 
to be levied on local landholders. There were impediments to the collection of the rates, which 
were only later removed. Larnach sold his shares in the Agricultural Company, leaving overseas 
investors in the lurch. The railway company was eventually taken over by the government, of 
which Larnach was a member. This was strongly criticised by Sir George Grey.

The whole saga of the Agricultural Company represented failure due to the rabbit pest, the 
GHÀDWLRQ�RI�ODQG�VSHFXODWLRQ�DIWHU�WKH�&LW\�RI�*ODVJRZ�%DQN�FROODSVH��WKH�GLPLQLVKHG�UHWXUQV�IRU�
LWV�SURGXFH��DQG�WKH�IDFW�WKDW�WKH�ODQG�KDG�EHHQ�RYHUYDOXHG�LQ�WKH�¿UVW�SODFH�56

Larnach was appointed by Justice Joshua Williams a provisional liquidator of the Colonial 
%DQN��EXW�QRW�FRQ¿UPHG�DV�D�SHUPDQHQW� OLTXLGDWRU��DQG� WKLV�DQJHUHG�/DUQDFK��ZKR�SXEOLVKHG�D�
sarcastic pamphlet criticising the judge who had ignored the facts that there were no creditors 
and his removal reduced the chance of greater recovery of assets for shareholders because of his 
GHWDLOHG�NQRZOHGJH�DQG�LQYHVWLJDWLRQ�RI�WKH�D൵DLUV�RI�WKH�EDQN�RQ�KLV�UHWXUQ�WR�1HZ�=HDODQG�57

47 See the %DQN�RI�1HZ�=HDODQG�DQG�%DQNLQJ�$FW����� ss 36–42.
48 Snedden op.cit. 215.
49 See Sinclair op.cit. Appendix 27.
50 Snedden op.cit. 145–6; see Sinclair op.cit. 430 HW��VHT.
51 See Hamer op.cit. 141 HW��VHT.
52 (1854) 1 Macq 461 (HL). See J H Farrar and S Watson “Self-Dealing, Fair Dealing and Related Party Transactions – 

History, Pricing and Reform” (2011) 11 Journal of Corporate Law Studies 495.
53 See J H Farrar and P Hanrahan, &RUSRUDWH�*RYHUQDQFH LexisNexis, Chatswood, 2016, 215.
54 (1878) 3 App Cas 1218.
55 See Hamer op.cit. generally; Sinclair op.cit. Chapter 5.
56 Sinclair op.cit. 362.
57 See W. J. M. Larnach, 7KH�&RORQLDO�%DQN�RI�1HZ�=HDODQG�LQ�/LTXLGDWLRQ, Coulls, Culling & Co, Dunedin 1896.
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Larnach seems to have been the victim of a number of corporate swindles during his business 
career.58 He did not keep a close enough eye on Guthrie nor his fellow directors of the Royal 
Standard Investment Company in Victoria, in which he invested heavily.59 He was defrauded 
by Roberts, a manager of the Bank of New Zealand, in respect of land transactions involving 
The New Zealand Loan and Mercantile Company.60�/DUQDFK�SXW� WRR�PXFK�IDLWK� LQ�JHQWOHPHQ¶V�
agreements.

V. /ൺඋඇൺർඁ�ൺඌ�0ൾආൻൾඋ�ඈൿ�ඍඁൾ�+ඈඎඌൾ�ඈൿ�5ൾඉඋൾඌൾඇඍൺඍංඏൾඌ�ൺඇൽ�0ංඇංඌඍൾඋ

Larnach, like many 19th century colonial politicians, entered politics to safeguard and advance 
his interests and the interests of his region. He was open about this to electors and to Parliament.61

7KHUH�ZHUH� WKHQ� QR� UXOHV� RQ� GLVFORVXUH� RI� LQWHUHVW� RU� DYRLGLQJ� FRQÀLFW� RI� LQWHUHVW�62 In the 
United Kingdom there was a resolution of the House of Commons in 1695 aimed against William 
RI�2UDQJH¶V�DWWHPSW�WR�EULEH�PHPEHUV�63 The House of Lords in Egerton v Brownlow64 in 1853 had 
ODLG�GRZQ�D�VWULFW�UXOH�RI�QR�FRQÀLFW�IRU�SHHUV�DQG�LQ������WKHUH�ZDV�DQRWKHU�+RXVH�RI�&RPPRQV�
resolution laying down a strict rule for members of the House of Commons.65 It is unlikely that these 
would be general knowledge in New Zealand – although a copy of Erskine May, Parliamentary 
Practice66�ZDV�¿UVW�SXEOLVKHG�LQ�/RQGRQ�LQ�������DQG�LW�ZDV�LQ�LWV�VHYHQWK�HGLWLRQ�LQ������

This discusses the question. A copy of Erskine May was purchased for the new Parliamentary 
Library in 1860. It is interesting to note that Richard Seddon contemplating a Parliamentary career 
learned a lot of Erskine May almost by heart.

Larnach was not in breach of duty as Treasurer, but arguably as agent for the government in 
respect of the loan when he was pursuing his interest as director of the Agricultural Company. 
Sir George Grey, who operated with a stricter ethical code, was angry at the conduct of his ministers 
and Vogel, and called for their resignation as directors.67

Larnach was later more scrupulous as Minister of Mines and also in his Parliamentary role in 
connection with railway companies68 and later in connection with the banking legislation of 1895.

He was very rigorous in his chairmanship of the Royal Commission on the Public Trustee 
2൶FH��DQG�KHOG�R൶FLDOV�WR�DFFRXQW�69

58 Snedden op.cit. 192–6.
59 Snedden op.cit. 192.
60 Snedden op.cit. 194 HW��VHT.
61 Snedden op.cit. 97.
62 7KHUH�LV�VWLOO�QR�&RGH�RI�&RQGXFW��RQO\�VWDQGLQJ�RUGHUV�DQG�VSHDNHUV¶�UXOLQJV�
63 See Thomas Erskine May, A Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 2nd ed 1851, Hard 

Press Publishing Miami, 285 (reprint).
64 4 HLC 1; [1843 60 All ER Rep 970 – see Lord Lyndhurst at 980–981.
65 (1857-8) 113 Journals of the House of Commons 247-8 (22 June 1858).
66 See footnote 59 [supra].
67 See Hamer op.cit. 147; Goodall Chapter 3.
68 Snedden op.cit. 164.
69 See footnote 24 above.
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In the nineteenth century in the United Kingdom and New Zealand, there were no ministerial 
codes of conduct or codes of conduct for members of Parliament. These have only recently been 
adopted, although as we saw, Erskine May had some discussion of these matters in the nineteenth 
century.

New Zealand now provides guidance for ministers in the Cabinet Manual, but there is currently 
no code of conduct for members of the House of Representatives.

The United Kingdom now has codes of conduct for both ministers and members, and a 
Parliamentary Standards Act 2009.

Most Australian Parliaments have ministerial and members codes of conduct.

VI. /ൺඋඇൺർඁ�ൺඌ�&ඁൺංඋ�ඈൿ�ඍඁൾ�5ඈඒൺඅ�&ඈආආංඌඌංඈඇ�ඈඇ�ඍඁൾ�&ඈඇൽංඍංඈඇ� 
ൺඇൽ�:ඈඋංඇ�ඈൿ�ඍඁൾ�3ඎൻඅංർ�7උඎඌඍൾൾ�2ൿൿංർൾ

/DUQDFK�ZDV� FKDLU� RI� WKH�5R\DO�&RPPLVVLRQ� LQWR� WKH�3XEOLF�7UXVWHH�2൶FH� IURP����0DUFK� WR�
22 June 1891. He sat with Andrew Loughrey, an experienced solicitor from Christchurch 
and T K Macdonald, a Member of the House of Representatives and prominent Wellington 
businessman.70

7KH� 3XEOLF� 7UXVWHH� R൶FH� ZDV� VHW� XS� E\� VWDWXWH� LQ� ����� DQG� WKH� ¿UVW� SXEOLF� WUXVWHH� ZDV�
Jonas Woodward, who was an accountant in bankruptcy. It was a low budget operation. Woodward 
was succeeded by Robert Hamerton, who had worked in the public service. He had to deal 
personally with every question however trivial, and was grossly overworked as the work expanded. 
He had taken the matter up with the Premier, Sir Henry Atkinson, to no avail. John Richard 
Balance, as Premier with the support of Richard Seddon, was more energetic and proposed the 
Royal Commission.71

The Commission considered that it met with obstruction by public servants and found that 
they had displayed a total absence of capacity and knowledge of how estates should be managed. 
They had failed to keep intelligible books of account and had sometimes been rude and obstructive 
WR�EHQH¿FLDULHV��DQG�R൶FLDOV�VRPHWLPHV�DFWHG�LQ�FRQÀLFW�RI�LQWHUHVW�72

To some extent, Hamerton was the scapegoat for neglect by successive governments and was 
forced to resign.73 At least he received a pension.

The Commission found that the Auditor General had failed in his duty. Fitzgerald, a former 
&DQWHUEXU\�SROLWLFLDQ��ZKR�KHOG�WKH�R൶FH�IRU�IDU�WRR�ORQJ��ZDV�D�EULOOLDQW�DQG�GL൶FXOW�PDQ�DQG�
no accountant. He criticised the Commission in intemperate remarks, which occasioned a detailed 
seven-page formal response from the Commissioners.74

%RWK�)LW]JHUDOG�DQG�/DUQDFK�DW� WKLV� WLPH�VX൵HUHG�IURP�KHDUW� WURXEOH�DQG� WKLV�� WRJHWKHU�ZLWK�
political animosity, may have coloured their exchanges. One gets the impression that his declining 

70 ,ELG�
71 See C W Vennell, $�&HQWXU\�RI�7UXVW�±�$�+LVWRU\�RI�WKH�1HZ�=HDODQG�3XEOLF�7UXVW�2৽FH, 1873-1973, Wilson & Horton 

Ltd, Auckland 1973, 46.
72 See footnote 24 above.
73 See Vennell op.cit. 50.
74 See footnote 25 above.



84 Waikato Law Review Vol 27

IRUWXQHV�DQG�IDPLO\�SUREOHPV�ZHUH�D൵HFWLQJ�/DUQDFK¶V�WHPSHU��$OVR��KH�KDG�VRXJKW�WKH�2൶FH�RI�
Public Trustee and Auditor General from Seddon around this time.75

+DPHUWRQ�ZDV�VXFFHHGHG�E\�-�.�:DUEXUWRQ��ZKR�GLG�PXFK�WR�UHIRUP�WKH�2൶FH�DQG�UHVWRUH�
FRQ¿GHQFH��+H�VXFFHHGHG�-�(�)LW]JHUDOG�DV�&RQWUROOHU�DQG�$XGLWRU�*HQHUDO�LQ�������:DUEXUWRQ�
was succeeded by James Martin, a former Crown Solicitor in Christchurch and Magistrate in 
Wellington. He was assured by Seddon that politics had nothing to do with the Public Trustee 
2൶FH�76�,Q�IDFW��6HGGRQ�UHVLVWHG�/DUQDFK¶V�ZLVK�WR�EH�DSSRLQWHG�

VII. �/ൺඋඇൺർඁ�ൺඇൽ�ඍඁൾ�(අඎඌංඏൾ�&ඈඇർൾඉඍ�ඈൿ�)උൺඎൽ

To consider whether Larnach was in any sense a fraudster77 requires some consideration of this 
elusive concept. The Court of Chancery had a wide conception. Lord Hardwicke, in a letter to 
Lord Kames of 30 June 1759 said:78

)UDXG� LV� LQ¿QLWH�«�ZHUH� D�&RXUW� RI�(TXLW\� RQFH� WR� OD\� GRZQ� UXOHV�� KRZ� IDU� WKH\�ZRXOG� JR�� DQG�
QR�IDUWKHU��LQ�H[WHQGLQJ�WKHLU�UHOLHI�DJDLQVW�LW��RU�WR�GH¿QH�VWULFWO\�WKH�VSHFLHV�RI�HYLGHQFH�RI�LW��WKH�
MXULVGLFWLRQ�ZRXOG�EH�FUDPSHG��DQG�SHUSHWXDOO\�HOXGHG�E\�QHZ�VFKHPHV�ZKLFK�WKH�IHUWLOLW\�RI�PDQ¶V�
invention would contrive. 

+H�DWWHPSWHG�D�IRXUIROG�FODVVL¿FDWLRQ�LQ�&KHVWHU¿HOG�Y�-DQVVHQ in 1750.79 He said:

«

This court has an undoubted jurisdiction to relieve against every species of fraud. 

1.  Then fraud, which is dolus malus, may be actual, arising from facts and circumstances of 
imposition; which is the plainest case. 

2. It may be apparent from the intrinsic nature and subject of the bargain itself; such as no man in 
his senses and not under delusion would make on the one hand, and as no honest and fair man 
would accept on the other; which are unequitable and unconscientious bargains; and of such 
even the common law has taken notice ...

 A 3d kind of fraud is, which may be presumed from the circumstances and condition of the 
parties contracting; and this goes farther than the rule of law; which is, that it must be proved, 
not presumed; but [156] it is wisely established in this court to prevent taking surreptitious 
advantage of the weakness or necessity of another: which knowingly to do is equally against 
the conscience as to take advantage of his ignorance: a person is equally unable to judge for 
himself in one as the other. 

 A 4th kind of fraud may be collected or inferred in the consideration of this court from the 
nature and circumstances of the transaction, as being an imposition and deceit on the other 
persons not parties to the fraudulent agreement. 

75 See Snedden op.cit. 227.
76 Vennell op.cit. Chapters 5 and 6.
77 See FRJ Sinclair, William James Mudie Larnach in 7H�$UD�(QF\FORSDHGLD�RI�1HZ�=HDODQG. Sinclair, in his PhD thesis, 

relies substantially on the private correspondence of J M Ritchie and the report by John Bridges for the Bank of 
New Zealand. The latter led to a sensational incident at the Dunedin Club in July 1875. See Sinclair op.cit. footnote 3, 
81 HW�VHT.

78 Cited by John Glover, (TXLW\��5HVWLWXWLRQ�DQG�)UDXG, Lexis Nexis Chatswood 2004, 21.
79 (1750) 2 Ves. 125 at 155; 28 ER 82, 100.
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Fraud at common law was either contractual – a fraudulent misrepresentation – or tortious – the 
tort of deceit.

)UDXG� DV� VXFK�ZDV� QRW� D� FULPLQDO� R൵HQFH� LQ� WKH� QLQHWHHQWK� FHQWXU\� LQ�1HZ�=HDODQG�RU� WKH�
United Kingdom.80 It was only in the UK Fraud Act 2006� WKDW� IUDXG� LWVHOI� EHFDPH� DQ� R൵HQFH�
UHSODFLQJ�WKH�SUHYLRXV�R൵HQFHV�RI�GHFHSWLRQ�LQ�WKH�Theft Act. The Act divides criminal fraud into 
three types – false representation, failing to disclose information, and abuse of position. All three 
W\SHV�UHTXLUH�GLVKRQHVW\�DQG�DFWLQJ�IRU�JDLQ�RU�WR�LQÀLFW�D�ORVV��1HZ�=HDODQG�VWLOO�KDV�RQO\�VSHFL¿F�
R൵HQFHV�LQ�ZKLFK�GLVKRQHVW\�LV�DQ�HOHPHQW��,W�LQFOXGHV�EULEHU\��IRUJHU\��H[WRUWLRQ��FRUUXSWLRQ��WKHIW��
conspiracy, embezzlement and misappropriation. 

John McFarlane Ritchie81 in his private correspondence accused Larnach of dishonesty, but 
/DUQDFK�ZDV�QHYHU�FKDUJHG�ZLWK�DQ\�R൵HQFH�QRU�DFFXVHG�RI�EUHDFK�RI�GXW\�LQ�FLYLO�OLWLJDWLRQ�

$V�ZH�KDYH�VHHQ��KH�VRPHWLPHV�DFWHG�LQ�VHOI�LQWHUHVW�DQG�DW�WLPHV�LQ�FRQÀLFW�RI�LQWHUHVW��DQG�DV�
a consequence may have been guilty of equitable fraud, but his conduct improved as time went on. 
,W�PD\�KDYH�EHHQ�D�KHLJKWHQHG�DZDUHQHVV�RI�¿GXFLDU\�GXWLHV�LQ�SULYDWH�DQG�SXEOLF�OLIH��+H�ZDV�D�
complex man operating in complex times. 

In Reddaway v Banham,82 Lord Macnaughten made an interesting remark when he said 
“sometimes [fraud] is audacious and unblushing, sometimes it pays a sort of homage to virtue, and 
WKHQ�LW�LV�PRGHVW�DQG�UHWLULQJ��LW�ZRXOG�EH�KRQHVW\�LWVHOI�LI�LW�FRXOG�RQO\�D൵RUG�LW´�

VIII. &ඈඇർඅඎඌංඈඇ

+RZ�FDQ�ZH�VXP�XS�VXFK�D�FRPSOH[�PDQ"�'U�6DPXHO�-RKQVRQ�RQFH�ZURWH��³5HSXWDWLRQ�LV�«�D�
PHWHRU�ZKLFK�EOD]HV�D�ZKLOH�DQG�GLVDSSHDUV�IRUHYHU�«´�83

Larnach came from a good family, although his father was criticised for cruelty to convict labour 
and he had two rogue relatives. His father died young and84 it is not clear that Larnach inherited 
much wealth, although his uncle, Sir Donald Larnach, was a prominent banker.85 Larnach married 
money86�ZLWK�KLV�¿UVW�ZLIH��EXW�WKH�DPRXQW�PD\�EH�H[DJJHUDWHG�

+H�KDG�JRRG�FRQQHFWLRQV��+H�KDG�PL[HG�H[SHULHQFH�DV�D�EDQNHU��EXW�WLPHV�ZHUH�GL൶FXOW��+H�
KDG�PL[HG� H[SHULHQFH� DV� D� VSHFXODWRU� DQG� LQYHVWRU�� EXW� DJDLQ� WLPHV�ZHUH� GL൶FXOW� DQG� GLG� QRW�
recover until the late 1890s.

+H�VHHPV�WR�KDYH�EHHQ�DQ�H൵HFWLYH�PLQLVWHU��EXW�GLG�QRW�VHUYH�ORQJ�DV�7UHDVXUHU��+H�ZDV�DQ�
HQHUJHWLF�DQG�H൵HFWLYH�0LQLVWHU�RI�0LQHV��+H�KDG�D�KLJK�UHSXWDWLRQ� LQ�:HOOLQJWRQ��DOWKRXJK�KH�
alienated some of the Dunedin business community and Justice Joshua Williams.87

80 See James Taylor, %RDUGURRP� 6FDQGDO� ±� 7KH�&ULPLQDOLVDWLRQ� RI�&RPSDQ\�)UDXG� LQ�1LQHWHHQWK�&HQWXU\�%ULWDLQ, 
Oxford University Press, Oxford, 2013, 264.

81 Cited by Sinclair op.cit. 79.
82 [1896] AC 199 at 221.
83 The Rambler, 25 Feb. 1752, No. 203.
84 See Snedden op.cit. 222.
85 See Snedden Chapter V.
86 Snedden 50 HW��VHT.
87 See Sinclair op.cit. 53–54; 75 HW��VHT; 430–443.
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He had a keen intellect and was an ideas man, but seems to have been a poor monitor of 
PDQDJHPHQW�DQG�KDG�WRR�PDQ\�LURQV�LQ�WKH�¿UH��

Seddon described him as a mastermind, used him but did little for him in the end.88 Larnach 
craved a knighthood, which he never got.89

7KH�FLUFXPVWDQFHV�RI�KLV�GHDWK�UHPDLQ�VKURXGHG�LQ�IDPLO\�JRVVLS�DQG�¿FWLRQ�90 It is possible that 
he was a tragic victim of circumstances and the times. 

$FNQRZOHGJHPHQW
I am grateful to Rebecca Styles of the New Zealand Parliamentary Service for information 
regarding the Parliamentary Library in the nineteenth century. 

88 Snedden op.cit. Chapter XX.
89 ,ELG 227.
90 Snedden op.cit. Epilogue. See also Owen Marshall, The Larnachs��9LQWDJH������ IRU� D�¿FWLRQDO� DFFRXQW��6HH�DOVR�

0LFKHODQQH�)RUVWHU¶V�SOD\�Larnach – Castle of Lies in 'RZQIDOO�±�7KUHH�1HZ�=HDODQG�+LVWRU\�3OD\V.
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HUMAN RIGHTS AND THE ENVIRONMENT: LEGALITY, DIGNITY AND GEOGRAPHY 
by James R May and Erin Daly (Editors), Edward Elgar Publishing, Cheltenham, 2019, 585pp, 
recommended retail price US$330.

+XPDQ�5LJKWV�DQG�WKH�(QYLURQPHQW��/HJDOLW\��'LJQLW\�DQG�*HRJUDSK\ edited by James R May 
and Erin Daly from the Delaware Law School at Widener University is a tour de force. It surveys 
environmental law from the human rights perspective through a distinctive analytical lens focused 
on the legal foundations for protecting human rights and the environment, recognising that such 
rights are indivisible and require holistic application and interpretation, acknowledging human 
GLJQLW\� DV� WKH� REMHFWLYH� XQGHUSLQQLQJ� WKHVH� ULJKWV�� DQG� FHOHEUDWLQJ� WKH� JHRJUDSKLF� GL൵HUHQFHV�
in approach between jurisdictions and global regions that enrich both our understanding of the 
relationship between human rights and the environment and provide a dynamic catalyst for 
developing the law.

The book brings together a stellar cast of 59 global academics who develop these themes 
beautifully through 44 chapters. The quality of the work and its contribution to knowledge is 
clear and was underpinned by a rigorous peer review process by the Editorial Advisory Board 
populated by the megastars of international environmental law including (inter alia) John E Bonnie, 
Carmen G Gonzales, Louis J Kotze, Michel Prieur, and Dinah Shelton.

Part 1 of the book articulates the importance of the rule of law as the basis for human rights. It 
views legal rights as a bundle of principles and substantive and procedural rules. The development 
of a human right to a healthy environment is essayed by John Knox and critically examined by 
Michel Prieur from an implementation perspective in terms of the need for a third international 
covenant regarding the environment to sit alongside the UN Covenants on Civil and Political 
Rights and Economic and Social Rights. Rosemary Mwanza and others examine the role of 
FRQVWLWXWLRQDO�SURYLVLRQV�DQG�FRQVWLWXWLRQDOLVP�LQ�JLYLQJ�SUDFWLFDO�H൵HFW�WR�WKH�ULJKW�WR�D�KHDOWK\�
environment. This part of the book concludes with the critical analysis of Paul Martin who exposes 
the implementation gap between rhetoric and practice, Sam Adelman who addresses the tension 
between sovereignty and protecting the global commons, and a review of the importance procedural 
ULJKWV��H�J��IUHHGRP�RI�LQIRUPDWLRQ��SXEOLF�SDUWLFLSDWLRQ��DQG�DFFHVV�WR�MXVWLFH��LQ�JLYLQJ�H൵HFW�WR�
human rights.

Part 2 of the book argues that human rights are based on the indivisible amalgam of dignity, 
life, liberty, health, education, family, and wellbeing. This conceptual approach to human rights 
and the environment is then explored through the context of climate change, food security, human 
displacement, gender, and the limits imposed on the exercise of property rights by moral society. 
This part of the book concludes neatly by turning the property rights dialogue into a discourse 
about nature and legal personality.

Part 3 of the book focuses on human dignity by examining the interactions between humans 
and the world around them, including, water and landscape. Other chapters then focus on the rights 
of children and indigenous peoples exploring vulnerability in terms of children without directly 
enforceable rights and the fragile ecosystems valued by indigenous peoples. These chapters draw 
insightful connections between guardianship, the environment, and sustainability. This part of the 
book then concludes with a critical discussion about environmental litigation and the barriers that 
FDQ�VRPHWLPHV�IUXVWUDWH�H൵HFWLYH�HQYLURQPHQWDO�SURWHFWLRQ�
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Finally, Part 4 of the book explores the geographically distinctive approaches to protecting 
the human right to a healthy environment currently articulated across jurisdictions and regions 
that provide a wealth of practical experience based on pragmatic experimentation. It concludes 
with a further analysis of the rights of nature and how giving legal personality to natural objects 
(e.g. mountains and rivers) can assist in advancing the human right to a healthy environment.

Overall, this book demonstrates the rapidly changing nature of law and the environment in the 
new millennium and the dynamic capacity for moulding and reshaping legal concepts to enhance 
HQYLURQPHQWDO� SURWHFWLRQ�� ,W� SURYLGHV� DQ� DXWKRULWDWLYH� FROOHFWLRQ� RI� VFKRODUVKLS� WKDW� R൵HUV� QHZ�
perspectives on human rights and the environment, and is worthy of the critical acclaim that it has 
received to date. This book is quite simply a work that postgraduate students, seasoned academics, 
judges and jurists will return to as a source of information and imagination.

'උ�7උൾඏඈඋ�'ൺඒൺ�:ංඇඍൾඋൻඈඍඍඈආ1
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